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MEMORIAL 



Unanimously Adopted at a Récent Meeting of the Bar of the Western 
'District of Tennessee, and Reported by a Committee Consist- 
ing of Messrs. Jno. E. McCall, Thos. M. Scruggs, and 
Albert W. Biggs, to the West Publishing Com- 
pany, with Request to Publish the Same in 
a Bound Volume of the Féd- 
éral Reporter. 



Hon. ELI SHELBY HAMMOND 

Late U. S. District Judge for the Western District of Tennessee. 



Judge E. S. Hammond was the son of Dr. John Chessed Pernell 
Hammond and Priscilla Attalla Shelby Hammond, and was born at 
Brandon, Miss., April 27, 1838 ; moved to Collierville, Tenn., at the 
âge of four years ; graduated from Union Collège, Murfreesboro, 
in 1856 ; also graduated from the Lebanon Law School in 1857. 
He was admitted to the bar at Ripley, Miss., when net yet 20 years 
of âge. He practiced in Mississippi with W. P. Curlee, of the firm 
of Hammond & Curlee, until 1859, when he moved to Memphis 
and formed a partnership with Sidney Y. Watson, under the firm 
name of Watson & Hammond. In April, 1861, he enlisted in the 
Shelby Grays, Confederate States Army. He was lieutenant and 
adjutant in the 14th Tennessee Cavalry, was taken prisoner at one 
time, and spent seven months in Irving Block Prison, Memphis. 
After his release he rejoined the army and served to the end of the 
war, being paroled at Greenville, Ala. He was married in 1864 
in Ripley, Miss., to Miss Fannie F. Davis, daughter of Hon. Or- 
lando Davis. In 1865 he came to Memphis again and entered upon 
the practice of law there with Col. Luke W. Finlay, under the nrm 
name of Finlay & Hammond, but shortly thereafter his father-in- 
law, Judge Davis, persuaded him to accept a partnership in a 
lucrative practice in North Mississippi, under tlie firm name of 
Davis & Hammond, where he practiced until the fall of 1869. He 
again returned to Memphis, and formed a partnership with Hon. 
Wm. M. Randolph, under the firm name of Randolph & Hammond, 
and subsequently, Mr. R. D. Jordan being admitted to the firm, the 
firm was Randolph, Hammond & Jordan. He was appointed Dis- 
trict Judge of the United States District Court for the Western 
District of Tennessee by Président Hayes in 1878, and held this 
13T F. (iii) 
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position till his death, which occurred in New York on the ITth 
day of December, 1904. His first wife, Fannie Davis Hammond, 
died in July, 1892, by whom he had two children, both still living — 
Mr. Orlando D. Hammond, now a member of the Memphis bar, 
and a daughter, Patty Shelby Hammond, who married Dr. Geo. W. 
Jarman, an eminent physician of New York. In 1896 he married 
Mrs. Alargaret Wiltshire, who now survives him. At the time 
of his death he was the fourth oldest fédéral judge in point of com- 
mission. 

Thèse were the simple biographical events and circumstances 
of his early life, and yet thèse hâve in them the seeds from which 
should naturally spring the noblest virtues, the loftiest characters, 
and the grandest achievements. Hère we hâve good birth, com- 
petency, healthful physical and moral surroundings, country life, and 
the old country school, social, and political atmosphère and économies 
of the South of that day. It is said that ail great events hâve their 
roots deep in the past; and so of race characteristics. I doubt if 
in the whole history of civilization such a conjunction of historié 
and race characteristics has occurred so favorable to the develop- 
ment of a high order of men as preceded and produced the young 
Southron of 1861. Born of a pioneer ancestry, that had su'bdued 
the wilds of forest and savage and developed it into the fairest of 
lands; that had fought the Révolution and achieved independence; 
that had established a new form of government, based upon the in- 
dividual rights of man, and demonstrated through years of toil its 
efficiency; that had fought the war for Texas and of 181S, and the 
Indian wars of later date — it was but natural that the youth who 
entered the Southern army should be of virile and heroic mold. 
Brought up under the social System of the South, with a dominant 
and subservient race, it was but natural that the dominant should 
be masterful and commanding; given the advantages, as they were, 
of substantial and polite éducation, that they became masters of 
the arts and sciences; trained in the school of dominant state and 
national politics, that they should hâve been statesmen and leaders. 
Surrounded, as they were, by social atmosphère of courage among 
men and grâce and beauty among women, they became leaders in 
action and courteous in bearing. Tracked down the years, their 
characteristics could be early traced to their source. 

The subject of this sketch was of the highest type evolved from 
this ancestry and social surroundings. "Man entered thus, he 
waxed like the sea," and in ail the positions of his after life, each 
calling for différent traits and différent virtues, the inherited qual- 
ities of sensé of duty, courage, nobility, and courtesy bloomed 
and fructified into splendid fruition. There were three theaters 
of his action — soldier, lawyer, judge. Of him as a soldier we could 
truthfully write a book as full of moving incident and stirring 
events as any Ivanhoe or Last of the Barons, a life of as knightly 
bearings and full of deeds of "derring do." And yet the incidents 
of his martial life and of personal deeds were but those of thousands 
who rode and fought with Forrest. The fact is that no book has 
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yet been written, no biography of Forrest and his men yet penned, 
which brings out in their true intensity the stirring events of those 
days. Nor will there be until the highest imaginings of men are 
uttered in romance and poetry and song, with those bold riders the 
heroes of the thème. It is a volume in a word, a romance in a sen- 
tence, an IHad in verse, an heroic epic in a line, to say that "he rode 
with Forrest." One incident, however, of this period, as évidence 
of his loyalty and courage. He was sick and in prison for months. 
His exchange for another officer — a prisoner with Forrest — was 
offered. But while in prison another prisoner condemned to be 
hanged had been kind to him. Lieut. Hammond declined to be ex- 
changed, unless this condemned associate was included in the 
cartel; and they were both finally paroled together. His practice 
as a lawyer began after his graduation from Lebanon, in 1858, and 
continued until 1878, a period of twenty years, less the four years 
spent by him in the Confederate Army. He was a member of the 
Memphis bar the last four years of this period. 

It is, we know, the tendency of increasing years to look backward 
and give probably greater virtues to the men of the past than be- 
long to those of the présent. In the eyes of elders, the présent 
always sulifers in comparison with the past. But no one can or will 
deny that the bar of Memphis from 1865 to 1890 was the most 
splendid aggregation of professional zeal and energy, profound 
learning and brilliant talent, of any city of its size in the United 
States. This was not the resuit of accidentai happenings, but of 
many causes, geographical, social, and political. After the war 
Memphis was the most prominent and central city of a large ter- 
ritory composing a number of states. There were eminent men 
in the smaller towns and cities of thèse states, who were too large 
for the impoverished condition of their résidence. First men of 
provinces, they aspired to be first men of Rome, and they came to 
Memphis. Duncan K. McRhea, the brilliant orator, and speaker 
of the most accurate and splendid diction ever at this bar, came 
from North Carolina, and also from the same state came the pro- 
found lawyer, Judge Heath; Judge Wesley Harris and H. T. 
EUett from the Suprême Bench of Mississippi; and Adams from 
Arkansas, and others from other states. Then, from other parts 
of Tennessee, Landon C. Haynes, the Heiskells, and Jarnagan from 
East Tennessee, Stephens from Jackson, Thos. R, Smith and Judges 
Thos. G. Smith and Hill of Trenton. Thèse came as new recruits 
to the noble old guard aiready hère — Archibald Wright, L. D. Mc- 
Kisick, Howell Jackson, Henry Craft, R. J. Morgan, B. M. Estes, 
George Gantt, Ed Yerger, and many others of the older members; 
and of the younger set came S. P. Walker, W. C. Fowlkes, Dave 
Poston, and many others, for we do not mention the living of either 
the older or younger lawyers. There was much litigation, the 
pent-up volume of war's four years, and the forensic confiicts of each 
day were great. Exhaustive briefs, clearly reasoned arguments, 
scholarly and finished diction, were daily tributes. It was a day 
of the highest code of professional ethics. "Noblesse oblige" was 
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the motto of the lawyer, to be as profoundly respected as by the 
chivalry of France. A lawyer of those days could not afford to do a 
little or a mean thing. There was no running after clients, under- 
valuing of profïered services, or underbidding compétition. The 
dégradation of commercialism was comparatively unknown, and 
undue advertising unpracticed. The lawyer was the high priest, 
administering at the aîtar of justice, and his robes must be spotless. 
And above ail and beyond ail there was with the bar of that day 
a close Personal and social intimacy of its members, bonds of warm 
friendship, the meeting in social gatherings of themselves and their 
families, which, alas, seems to hâve disappeared. It was to such 
a bar and into this atmosphère Judge Hammond came in 1868, and 
was soon recognized as a fit and equal associate. His fîrm did a 
fine practice, and he was often engaged in many of the most im- 
portant and intricate cases of those years. He was a laborious and 
close student, prepared his cases and briefs with great care and 
research, and presented them to the courts forcibly. 

The next theater of his acting was as judge of the United States 
District Court for the Western District of Tennessee. At the time 
of his appointment the United States courts were nowhere popular 
in the South. Sectional antagonisms and hatreds had not yet died 
out. Unfortunately, previous appointées to the fédéral bench in 
the South were mostly aliens to the South, and, it was felt, were 
ministers of vengeance, more than dispensers of justice. It is a 
curions and remarkable fact that Judge Hammond was made the 
judge of a court where there was then on the records of that court, 
undisposed of, an indictment for treason against the very govern- 
ment from which his commission as judge came. It still stands on 
the record undisposed of, except by the gênerai amnesty act. After 
going upon the bench, he should hâve done as it is related another 
eminent lawyer of Memphis did, who, shortly after being fined by 
the court, was himself called to the same bench to try some spécial 
cases, and his first officiai act was to remit the fine which stood im- 
posed against himself. Under thèse circumstances and with this 
atmosphère surrounding the court, few cases were brought into 
thèse courts, and the business was limited. The appointment of 
Judge Hammond was opportune and fortunate. He was a South- 
erner and an ex-Confederate. He was identified by birth, éduca- 
tion, habit, and splendid service in the army with ail the sympathies 
and aspirations of his people. He was a fine lawyer, and a courteous, 
kind-hearted gentleman. With thèse traditions and qualities car- 
ried to the bench, his administration of that court soon popularized 
it. He presided over this court for more than twenty-six years. 
Of his qualities as a judge we can scarcely speak with unbiased 
words. His personality was so charming, his administration of his 
office so pleasing, that the promptings of feeling may tend to undue 
adulation of the judge. But it may be safely summarized that he 
was as a judge a diligent student, "scorning delight and loving 
laborious days." He was absolutely impartial. He knew no man, 
either as litigant or lawyer, doser than he did the other side. He 
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heard patîently and ruled with firmness, but always with such 
courtesy as to disarm criticism. In ail the twenty-six years of his 
judgeship there was never a single unpieasant incident of our 
knowledge between the court and the bar. 

He wrote voluminously, and with great research and force, and 
his qualities as a judge for learning and judicial acumen can only 
be gathered from his opinions published in the Fédéral Reporters 
of thèse years. This habit of analysis of every question presented 
in a case, of painstaking examination of every adjudged case bear- 
ing upon the question, and of voluminous written opinion, caused 
of necessity much delay in the handing down of opinions and ad- 
judication of cases. This was the only criticism we ever heard 
passed upon him as a judge. He seemed to adopt in many cases 
the habit of exhaustive research, and conséquent delay in décision, 
of Lord Eldon ; but he did not resemble Lord Eldon in another 
respect, of whom it was said that he read nothing but equity re- 
ports and cases, forgot his classic lore, and remained wholly unac- 
quainted with modem authors, so much so that in his latter days 
he could neither speak nor write grammatically, and he was actually 
compared to the Duke of Orléans, who said of spelling: "We quar- 
reled at the outset of life, and never made up our différences." 
Judge Hammond was an omnivorous reader of nearly every branch 
of polite history and scientific reading. He was keenly aliye to 
current events, and took great interest in the welfare and the 
growth and progress of his city, and it might be said of him, as 
of Lords Mansfield and Stovall, that "their celebrity as judges is 
in no small degree owing to their having continued to refresh and 
lO embellish their professional labors by perusing the immortal 
productions of poets, historians, and moralists." May we not say 
also that from this exhaustive research and carefully prepared 
A'ritten opinions the good donc to the law as a science far out- 
weighs the individual inconvenience and hurt donc to the litigants. 
His courtesy on the bench was especially noticeable. He had a 
habit, almost single to himself, of inviting others to a seat beside 
him on the bench, to help him and the jur}»-, as he said, do right. 
If a lawyer of standing, especially a nonresident and often of his 
own bar, not engaged in the case, came into his court, he was in- 
v'ited to a seat by him to interest him in the case on trial. And 
this was not confined to the lawyer. Let a lawyer's wife appear 
in court (especially the young brides of lawyers) to hear their 
young hero distinguish himself, and immediately Judge Hammond 
would descend from the bench and with the kindly smile of a 
father and the grâce of a courtier lead her to a seat beside him, ail 
without interruption, but serving as a refreshing épisode in the 
monotony of trial. Pleasing remembrances of such an event linger 
now with many wives in this circuit. 

This brings us naturally to his personal habits and characteristics, 
to E. S. Hammond, the man. Upon this thème superlatives only 
can express. No danger of our drawing the picture hère. Hère 
he stood suprême. Upon the street, in the courthouse, at social 



VÎii 137 FEDERAL EBPOETEB. 

gatherîngs, and especially in the home circle, he was an enter- 
taining and génial gentleman. A great Englishman has said : "An 
intrepid courage is at best but a holiday kind of virtue, to be sel- 
dom exercised, and never but in case of necessity. Affability, 
mildness, tenderness, and a word which I would fain bring back 
to its original signification of virtue — I mean good nature — are of 
daily use." He had this good nature in an eminent degree. He 
had ready wit, bright eye, a face that beamed with kindness and 
quickly glowed with mirth, a hearty, manly, welcome handshake, 
and a présence always génial. Hé told a story well, and his laugh 
was as ready over others' wit as his own was always contagious. 
He was a welcome and delightful companion in every circle. He 
was always solicitons of the welfare and happiness of others, and 
especially the younger members of the bar. L,et one of them ac- 
quit himself well in his court, and the judge's face would beam 
with satisfaction and the pride of a father. He was helpful to 
them. He took them by the hand, and encouraged them to success, 
and helped them to fées when possible. But it was as a husband 
and father and in the virtues which make up the happiness of home 
life he shone most. This sweet and tender relation with his fam- 
ily is best portrayed by this statement: His own children being 
grown, he made companions of his grandchildren, and with them 
organized a club to which each grandchild was eligible by birth. 
No one else was admitted. They had a form of initiation, to which 
each, as soon as old enough to comprehend, was subjected, with 
solemn promise of loyalty to the club and each other, and a small 
red badge which each was always to wear. It always appeared in 
the lapel of his coat, and few knew its significance of tender and 
aiïectionate relations. When he lay cold and placid in his coffin, 
it was still there, more worthy than the Cross of the Garter or of 
the Légion of Honor. 

Respectfully submitted. 

L. B, McFARLAND, 

Chairman. 
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JUDGES 

OF TEE 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. OLIVEE WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Juflge Bristol, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FRANCIS C. LOWBLL, Circuit Judge Boston, Mass. 

Hon. CLARENCE HALB, District Judge, Maine Portland, Mo. 

Hon. FREDERIC DODGE, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Llttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. ï. 



SECOND CIRCUIT. 

Hon. RUPUS W. PECKHAM, Circuit Justice Washington, D. C. 

'Hon. WILLIAM J. Y.'ALLACE, Circuit Judge Albany, N. T. 

Hon. E. HENRY LACOMBE, Circuit Judge New Yorli, N. Y. 

Hon. WILLIAM K. TOWNSEND, Circuit' Judge New Haven, Conn. 

Hon. ALFRED C. COXB, Circuit Judge Utlca, N. Y. 

Hon. JAMES P. PLATT, District Judge, Connecticut Hartford, Conn. 

Hon. EDWARD B. THOMAS, District Judge, E. D. New YorlJ....29 Liberty St., New York. 

Hon. GEORGE W. RAY, District Judge, N. D. New Yorli Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Butfalo, N. Y. 

Hon. HOYT H. WHEELER. District Judge, Vermont Brattleboro, Vt. 



THIRD CIRCUIT. 



Hon. HENRY B. BROWN, Circuit Justice Washington, D. C. 

Hon. MARCUS W. ACHBSON, Circuit Judge Pittsburgh, Pa. 

Hon. GEORGE M. DALLAS, Circuit Judge Phlladelphla, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wilmlngton, Del. 
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Hon. EDWARD G. BRADPORD, District Judge, Delaware Wilmlngton, Del. 

Hon. WILLIAM M. LANNING, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabetli, N. J. 

Hon. JOHN B. McPHERSON, District Judge, B, D. Pennsylvania Fliiladelpliia, Pa. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvania Philadelpliia, Pa. 

Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvania. .Scrantou, Pa. 
Hon. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvania Pittsburgli, Pa. 



FOURTH CIRCUIT. 

Hon. MELVILLE W. FULLER, Circuit Justice Wasliington, D. C. 

Hon. NATHAN GOPP, Circuit Judge Oiarksburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Astieville, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland , Baltimore, Md. 

Hon. THOMAS R. PURNBLL, District Judge, B. D. Nortli Caroiina... Raieigli, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. Nortti Caroiina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLBY, District Judge, B. and W. D. South Car..Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, B. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phiiippi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Branweli, W. Va. 



FIFTH CIRCUIT. 



Hon. EDWARD D. WHITB, Circuit Justice Wasliington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsviile, Ala. 

Hon. THOMAS GOODB JONES, District Judge, M. and N. D. Alabama. ..Montgomery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. CHARLES SWAYNB, District Judge, N. D. Fiorida Peusacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Fiorida Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. CHARLES PARLANGB, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciuslfo, Miss., 

Hon. DAVID B. BRYANT, District Judge, E. D. Texas Slisrman, Tex.' 

Hon. EDWARD R. MEBK, District Judge, N. D. .Texas Ft. V.'orth, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas ....Houston, Tex. 

Hon. THO.AIAS S. MAXBY, District Judge, W. D. Texas Austln, Tex. 



SIXTH CIRCUIT. 



Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HENRY F. SÈVERENS, Circuit Judge Kalamazoo, Mich. 

Hon. HORACE H. LURTON, Circuit Judge Nashvilie, Tenn. 

Hon. JOHN K. RICHARDS, Circuit Judge Irouton, Ohio. 

Hon. ANDREW M. J, GOCHRAN, District Judge, E. D. Kentucky Covington, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. HENRY H. SWAN, District Judge, E. D. Miehigan Détroit, Mich. 

Hon. GEORGE P. WANTY, District. Judge, W. D. Miehigan Grand Rapids, Mich. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohlo Cleveland, Ohio. 

Hoa. ROBERT W. TAYLBR, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. ALBKRT C. THOMPSON, District Judge, S. D. Ohio ...Cincinnati, Ohio. 

Hon. CHARLES D. CLARK, District Judge, E. and M. D. Tennessee... .Chattanooga, Tenn. 
Hon. JOHN B. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 
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SEVENTH CIRCUIT. 



Hou. WILLIAM R. DAY, Circuit Justice Wp.shington, D. G. 

Hon. PETER S. GROSSCUr, Circuit Judge Cliir:a«o, II!. 

Hou. FRANCIS E. BAKER, Circuit Judge Indianapolis, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judgs Sheboyfrau, Wic. 

Hon. CHRISTIAN C. KOHLSA.AT, Circuit Judge Chliaço, lil. 

Hon. KENESAW M. LANDIS, District Judse, N. D. Illinois Chicago, 111. 

Hon. SOLOMON H. BBTIIEA, District Judge, N. D. Illinois Chicago, IlI. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urhana, 111. 

Hon. J. OTIS HUJMPHRKY, District Juflge, S. D. Illinois Sprinirnoia, 111. 

Hou. ALBERT B. ANDERSON, District Judge, Indiana iDÔianapoVis, Ind. 

Hon. JOSEPH V. QUARLE3, District JudRO, E. D. Wisconsin Mihvaukee, Wls. 

Hon. ARTHUR L.. SANBORK, District Judge, W. D. Wisconsin -Madison, Wi3. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BRBWER, Circuit Justice Washington, D. C. 

Hou. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIS VAN DBVANTER, Circuit Judge Cheyenne, Wj-o. 

Hou. WILLIAM C. HOOK, Circuit Judge Leavenwonh, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hou. JACOB TRIEBER, District Judge, E. D. Arkansas Littls Rock, Ark. 

Hon. JOHN H. ROGBRS, District .ludge, W. D. Arkansas Ft. Smith, Ark. 

Hon. MOSES HALLETT, District Judge, Colorado Denver, Cclo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa.. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hou. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Mlnneapolis, Minn. 

Hou. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. GUSTAVUS A. FINKBLNBURG, District Judge, E. D. Missouri St. Louis, Mo. 

Hou. JOHN F. PHILIPS, District Judge, W. D. Missouri..' Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hou. JOHN A. RINER. District Judge, V/yoming Cheyenne, Wyo 



NINTH CIRCUIT. 



Hon. JOSEPH McKENNA, Circuit Justice Vvashington, D. C. 

Hou. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hou. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. Calitcrnia San Francisco, Cal. 

Hon. OLIN WBLLBOKN, District Judge, S. D. Calltornia Los Angeles, Cal. 

Hou. JAMES H. BBATTY, District Judge, Idaho Boise City, Idaho. 

Hou. WILLIAM H. HUNT, District Judge, Montana Helena, Mont. 

Hon. THOMAS P. HAWLEY, District Judge, Nevada Carson City, Nev. 

Hou. CHARLES B. BELLINGBR, District Judge, Oregon ' Portland, Or. 

Hon. WILLIAM W. COTTON, District Judge, Oregon ^ Portland, Or. 

Hon. EDWARD WHITSON, District Judge, E. D. Washington North Yaklma, Wash. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

» Died May 12, 1905. ' Appointed June 17, 1905. 
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DNITED STATES BOBBIN & SHUTTLB CO. V. THISSBLL.» 

(Circuit Court of Appeals, First Circuit. November 3, 1904.) 

No. 522. 

3. AocoBD AND Satisfaction— AcTS Conbtituting — Acceptance oï CondI' 
TIONAL Tendeb. 

Where an employer sent to an employé a check for wages, and a state- 
ment showlng the rate at whlch they were computed, which was a matter 
In dispute between them, and a receipt in full to a date given to be slgned 
and returned, direeting that, if the account was not found correct, the 
check be returned, the acceptance and cashing of the check created an 
accord and satisfaction of the claim, and also determlned the employé's 
wages for the future, in the absence of further contract, although he did 
not return the receipt, but assumed to hold the matter open for future 
considération. 

In Error to the Circuit Court of the United States for the District of 
Massachusetts. 

William M. Richardson, Cyrus M. Van Slyck, and Van Slyck & 
Mumford, for plaintiff in error. 

Warren Ozro Kyle, for défendant in error. 

Before COLT, Circuit Judge, and BROWN and LQWELL, District 
ijudges. 

LOWELL, District Judge. This is an action at law to recover the 
balance of wages due upon an account annexed. The jury returned a 
verdict for the plaintiff, and the defendant's exceptions are before us. 
We need consider but one question. 

The plaintiff was in the defendant's employ at a rate of wages in 
dispute between the plaintiff and the défendant The défendant admit- 
ted that it owed the plaintiff a certain sum. The plaintiff contended 
that the debt was larger, Under thèse circumstances the défendant 
wrote the plaintiff as follows : 

"Dear Sir : Referrlng to yours of the 17th, calllng our attentlqn that you 
had not drawn full amount of salary at hand. We are enclosing statement 

♦Rehearlng denled May 10, 1905. 
187 W.—l 
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made up by our bookkeeper, and he understands you bave drawn only thirty 
dollars ($30.00) per week since September Ist, 1900. We are also encloslng 
our check # 6151, payable to your order for four hundred sixty-four dollars 
and twenty-two cents ($464.22) which Is in full settlement for balance of your 
salary up to and Includlng September 7th, 1901. Unless you find above cor- 
rect you wlU return our check and statement. In future you will please draw 
full amount due you weekly." 

An account was inclosed, and a receipt as f ollows : 
"$464.22 Check No. 6151 No. . 



"Received from U. S. Bobbln & Shuttle Co., Four hundred & sixty-four 
22/ioo Dollars, being balance of salary due to and including week ending 
Sept 7, 1901, as per statement rendered." 

To this the plaintiiï replied as follows : 

"Dear Sir : Your several communications of the 20th Inst. with two cheoks. 
respectively for $464.22 & $376.71, are received. I hâve deposited the cheeks. 
When I bave time and opportunity afCords the privilège, I will examine the 
communications and if found correct, they shall receive proper attention." 

The receipt was neither signed nor returned. 

The défendant moved that the jury be instructed to return a verdict 
for the défendant on the grounds : 

"(5) That it appears that there was an accord and satisfaction of plaintiff's 
claim to September 7, 1901, and that from said September 7, 1901, the rate 
was flxed by the then acceptance of the check sent to plaintiff September 20, 
1901, at $1,800 a year, and that plaintiff has been f ully paid at said rate. 

"(6) That on the whole testlmony the jury should be instructed to return a 
verdict for the défendant." 

This motion was refused, and the défendant thereupon requested the 
following instructions : 

"(5) That the plaintiff, by accepting and cashlng the check inclosed in the 
letter of September 20, 1901, from the treasurer of the défendant corporation 
to him, and in which was also inclosed the statement showing that the wages 
or salary of the plaintiff were computed at the rate of eighteen hundred 
dollars ($1,800) per year from October 11, 1899, became entitled to be paid 
thereafter for his services at the rate of only eighteen hundred dollars per 
year." 

"(7) That the acceptance and cashlng of the check sent to the plaintiff in 
the letter to him of September 20, 1901, from the treasurer of the défendant 
corporation, with the acts of the parties, was an accord and satisfaction of 
the claim of the plaintiff against the défendant for salary from the time 
when he commenced working for the défendant corporation, down to Septem- 
ber 7, 1901. 

"(S) That on ail évidence in the case the plaintiff Is not entitled to recover, 
and the verdict must be for the défendant" 

Thèse requests were refused by the learned judge, who charged the 

jury: 

"(3) That It was for the jury to détermine whether the correspondence of 
September 20 and 21, 1901, and the acts of the parties thereunder, were an 
accord and satisfaction." 

The plaintifï did not sign the inclosed receipt, and his letter shows 
that he wished to keep the matter open. Notwithstanding this, we aie 
of opinioiî that his appropriation of the check, under the circumstances 
stated, was an acceptance of the terms upon which payment was offered. 
The weight of authority is to this effect. Nassoiv v. Tomlinson, 148 
N. Y. 326, 42 N. E. 715, 61 Am. St. Rep. 695 ; Ta'lbott v. English, 156 
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Ind. 299, 315, 59 N. E. 857; Neely v. Thompson (Kan. Sup.) 75 Pac. 
117; Ostrander v. Scott, 161 111. 339, 43 N. E. 1089; Hull v. Johnson, 
32 R. I. 66, 46 Atl. 182 ; McDaniels v. Bank of Rutland, 29 Vt. 230, 
70 Am. Dec. 406. Some of thèse décisions hâve been approved by the 
Suprême Court in Chic, Mil. & St. Paul R. R. v. Clark, 178 U. S. 353, 
367, 20 Sup. Ct. 924, 44 L. Ed. 1099. There are, indeed, décisions to the 
contrary (see Day v. McLea, 22 Q. B. D. 610 ; Rosenfield v. Portier, 94 
Mich. 29, 53 N. W. 930 ; 17 Harv. Law Rev. 459, 469), but the great 
weight of authority is with the défendant. It follows that the seventh 
instruction requested should hâve been given, and that the third in- 
struction given was erroneous. 

If the plaintifif's cashing the check above mentioned was conclusive 
évidence of an accord and satisfaction, it amounted also to an acceptance 
by the plaintifï of wages at the rate of $1,800 a year. We find no évi- 
dence of a contract to increase the rate of wages after the date of the 
defendant's letter. It follows that the learned judge should hâve direct- 
ed a gênerai verdict for the défendant. We hâve thus disposed of the 
whole case, and need not consider the defendant's other exceptions. 

The judgment of the Circuit Court is rêver sed, and the plaintifï in 
error recovers its costs of appeal. 



In re TRIBELHOUN. 
(Circuit Court of Appeals, Second Circuit. March 24, 1905.) 

3. BaNKBUPTCY— INVOLUNTAEY PETITION— PETITIONING CeEDITOES— SPLITTING 

Claims. 

Wliere a landlord — one of tlie petitloning credltors in an involuntary 
bankrupt pétition — assigned his claim, or a part thereof, to the attorney 
for the petitioning creditors after the pétition was flled, the attorney 
was not entltled to joln in the pétition, to make up tlie number of credit- 
ors prescribed by Bankr. Act July 1, 1898, c. 541, I 59d, 30 Stat. 561 [U. 
S. Comp. St 1901, p. 3445]. 

2. Same— iNTEBVBNTioN— Time. 

Where an involuntary banlcruptey pétition had been dismissed for In- 
sufflclency of petitioning credltors, It was then too late for a nonpartiei- 
patlng ereditor to intervene as a matter of rlght, and the déniai of such 
application was a proper exercise of discrétion. 

3. Same. 

Where credltors of an involuntary bankrupt, alleged to hâve been wlth- 
held from the bankrupt's answer, had ail been informed of the pendency 
of the proceedings, but had not appeared or asked to intervene, and 
there was nothing to Indlcate that they could be Induced to joln in the 
proceedings, it Is not error for the court to refuse to wlthhold an order 
dismisslng the proceedings for want of sufladent petitioners untll the clerk 
could notify such credltors. 

4. Same— Sbbvice — Mode. 

Under Bankr. Act 1898, requlrlng an alleged Involuntary bankrupt to 
file with his answer, when it allèges a larger number than 12 credltors, 
a list, under oath, of ail bis credltors, with their addresses, and provid- 
ing that the court shall cause such credltors to be notified of the pendency 
of the pétition, and shall delay the proceedings to enable them to be 
heard, the mode of service of notice on such credltors is Immaterlal ; 
the creditors named belng actually served in Unie to intervene If they de- 
slred so to do. 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Appeal by petitioning creditors from order denying the adjudication 
of Tribelhom as a bankrupt. 

S. S. Myers, for appellant. 
Wm. C. Prime, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The court below refused to adjudicate Tribelhorn 
a bankrupt, and dismissed the pétition for his adjudication as such, up- 
on the ground that, his creditors being more than twelve in number, less 
than three had joined in the pétition. If this décision was correct, the 
rulings of the court upon the other questions in the case, of which 
errer has been assigned, do not require considération. 

The évidence does not authorize us to disturb the finding of the trial 
court that ail the creditors but two who had united in the pétition were 
creditors of the corporation, Carnegie Hill Hôtel, and not of Tribel- 
liorn personally. The court also correctiy ruled that TuU should not 
be counted as a petitioning créditer. He became a créditer by an as- 
signment from Schmidt, the original petitioning créditer, made some 
two months after the filing of the pétition. Schmidt's debt was for 
rent due from Tribelhorn upon a lease. It would seem, from Tull's 
pétition, that he was an assignée of the same rent, It may be, how- 
ever, that he was an assignée of installments of rent which subsequently 
became due to Schmidt under the lease. He was the attomey for the 
petitioning creditors, and manifestly acquired a part of the demand of 
Schmidt for the purpose of being joined with Schmidt as a petitioning 
créditer. The bankrupt act does not sanction the splitting up by a 
single créditer of his demand inte several demands in order to create 
the requisite number of petitioning creditors, and, if such a practice 
were tolerated, the provisions of section 59d (Act July 1, 1898, c. 541, 
30 Stat. 561 [U. S. Cemp. St. 1901, p. 3445]) M^ould become prac- 
tically nullified. 

Other rulings challenged are thèse : (1) At the close of the hearing 
the trial judge announced his décision dismissing the pétition, but, at the 
request of counsel for the petitioning creditors, reserved for further 
considération the single question whether Tull was entitled to be count- 
ed as a petitioning créditer. On the subséquent day assigned for the 
décision ef the question, the court having ruled that Tull could not be 
counted as a petitioning créditer, the latter asked that ene Geiler be 
permitted to intervene. The court denied the request. Geiler had not 
entered his appearance, or filed any pétition, or made himself a party 
to the proceedings in any way. After the preceeding had been heard 
and decided, it was too late for any new créditer te intervene as a 
matter of right, and the court was justified in treating the application 
as a dilatory ene, and in refusing te delay the preceeding further in 
order to ascertain whether Geiler was really a créditer, and whether he 
would join in the preceeding. (2) The counsel for the petitioning cred- 
itors asked the court to withhold any adjudication upon the preceeding 
until the cjerk of the court should notify certain creditors whose names 
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were not set forth in the answer of the alleged bankrupt of the pendency 
of the proceedings. One of thèse creditors was the Wells & Newton 
Company, another was Saxton & Co., and another was the Park & 
Tilford Company. The first two appear to hâve been creditors of the 
Carnegie Hill Hôtel Corporation, and not of Tribelhorn personally. 
The latter was the holder of certain promissory notes made by the 
Carnegie Hill Hôtel Corporation, and indorsed by Tribelhorn. Àll of 
thèse creditors had been informed of the pendency of the proceeding, 
their employés having been produced as witnesses for the petitioning 
creditors during the taking of testimony. They had not entered any 
appearance or asked to intervene, and there was nothing to indicate 
to the court that they could hâve been induced to join in the proceed- 
ing. 

The ruling in respect to the propriety of the mode of service of no- 
tice upon the creditors named by the alleged bankrupt is challenged. 
The act requires him to file with the answer, when it allèges a larger 
number than 13 creditors, a list, under oath, of ail his creditors, with 
their addresses ; and it provides that "thereupon the court shall cause 
ail such creditors to be notified of the pendency of the pétition, and shall 
delay the hearing upon such pétition for a reasonable time, to the end 
that parties interested shall hâve an opportunity to be heard." The 
act thus gives the petitioning creditors an opportunity to ascertain 
whether those named in the answer of the alleged bankrupt are credit- 
ors, and whether they désire to intervene, but leaves it to the alleged 
bankrupt, if he is willing to commit perjury, to withhold this- oppor- 
tunity, in part, by omitting to name ail of his creditors. It does not 
prescribe in what mode the court shall cause the other creditors to be 
notified, and thus leaves it to the discrétion of the court to détermine 
whether the notice shall be served personally or by mail, and by whom 
the service shall be made. While we cannot commend the procédure 
which was sanctioned in the présent case, and think it would be safer 
to cause the service to be made by some officer of the court, instead of 
by a person not sustaining this relation, and designated by a party to 
the proceeding, we cannot say that it was unwarranted. It is not 
contended that any of the creditors who were named were not actually 
served in due time to intervene if they had desired to do so. 

We hâve considered the other rulings of which error has been as- 
signed, and fînd none which merits detailed notice. 

Adjudication affirmed. 
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FIELD V. UNITED STATES. 

(Carcult Court of Appeals, Hlghth Circuit Aprll 7, 1905.) 

No. 2,122. 

1. Bankeuptct— Construction of Section 29b. 

The offlcer of a bankrupt corporation, who Is not and bas not been a 
bankrupt, Is not liable to punlshment under section 29b of the bankruptcy 
law of July 1, 1898, e. 541, 30 Stat. 554 (U. S. Comp. St. 1901, p. 3433), 
for havlng fraudulently and knowlngly concealed the property of the es- 
tate of the corporation in bankruptcy from its trustée. 

The présent or past bankruptcy of the person aecused is an indispensable 
élément of the offense denounced by the statute. 

2. CONSTETJCTION OF PENAL StATUTES STBIOT— MAY HOT BxTEND ThEM TO 

Classes not Included. 

A pénal statute whieh créâtes and denounces a new offense must be 
strictly construed. Where it is plain and unambiguous, the courts may 
not lawfully extend It by interprétation to a elass of persons who are 
excluded from its effect by its terms for the reason that their acts may be 
as mlschievous as those of the class whose deeds it denounces. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Statutes, §§ 322, 
323.] 
(Syllabus by the Court.) 

In Error to the District Court of the United States for the West- 
ern District of Arkansas. 

James F. Read (James B. McDonough, on the brief), for plain- 
tiflf in error. 

F. A. Youmans (James K. Barnes, on the brief), for défendant 
in error. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER, 
District Judges. 

SANBORN, Circuit Judge. The plaintiflf in error, who was not 
a bankrupt but who was a vice président and one of the directors 
of the Brown-RoUosson Company, a corporation which was a 
bankrupt, was indicted, a demurrer to the indictment was overrul- 
ed, and he was convicted under section 29b of the bankruptcy law 
of July 1, 1898, c. 541, 30 Stat. 554 (U. S. Comp. St. 1901, p. 3433), 
of the offense of having knowingly and fraudulently concealed 
property which belonged to the estate of the corporation in bank- 
ruptcy from its trustée. Section 29b reads : 

"A person shall be punlshed, by imprisonment for a period not to exceed two 
years, upon conviction of the offense of having knowingly and fraudulently 
concealed while a bankrupt, or after his discharge, from his trustée any of the 
property belonging to his estate in bankruptcy." 

Neither the offense nor the punishment hère described exists 
under the common law. They are the créatures of the act of 
Congress. In the absence of that act, no one could be legally 
punished by imprisonment for having concealed property from 
his trustée in bankruptcy. In the présence of the act, therefore, no 
one can be lawfully punished by imprisonment for this conceal- 
ment who is not by the terms of the statute subject to this pun- 
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ishment. The act specifically désignâtes the persons liable to the 
punishment which it prescribes. They are those who commit the 
offense denounced while they are bankrupts or after they hâve 
received their discharges in bankruptcy. Under a familiar riile, 
this spécification by the statute of those who are bankrupts, and 
those who hâve been bankrupts, as the persons liable to the pun- 
ishment, necessarily excludes ail others from that liability, and 
no other person can be lawfully punished under this section for the 
offense it denounces. As the plaintiff in error was not and never 
had been a bankrupt, it is difficult to perceive how he could hâve 
been guilty of the offense of having concealed while a bankrupt, or 
after his discharge, from his trustée, any of his estate in bank- 
ruptcy. 

The argument by which counsel attempt to sustain the indict- 
ment and conviction is that clause 19 of section 1 of the bankruptcv 
law (30 Stat.»544 [U. S. Comp. St. 1901, p. 3419]) broadens the 
meaning of section 29b so that it includes the officers of a bank- 
rupt corporation, who conceal the property of its estate in bank- 
ruptcy from its trustée, in the class subject to the punishment it 
prescribes. That clause reads in this way : 

" 'Persons' shall include corporations, except wliere otherwlse specified, and 
officers, partnerships, and women, and -when used witli référence to the com- 
mission of acts which are herein forbidden shall include persons who are par- 
ticipants in the forbidden acts, and the agents, officers, and members of the 
board of directors or trustées, or other similar controlllng bodles of corpora- 
tions." 

A careful reading of this clause, however, in connection with the 
terms of section 29b, convinces that it can hâve no effect to extend 
the terms or broaden the true interprétation of the latter sub- 
section. AU who are punishable under this subsection 29b are 
persons who are or who hâve been bankrupts. Hence none of 
those whom the word "persons" is made to include under section 
1, cl. 19 — ^no officers, partnerships, women, participants in for- 
bidden acts, agents, officers, or members of any board of directors 
or trustées — can be guilty of the offense specified in this subsection, 
unless they are either bankrupts when they conceal the property, 
or hâve been such and hâve obtained their discharges before that 
time. Présent or past bankruptcy is an essential attribute of every 
person who may be an offender under this statute. Since the 
plaintiff in error was not a bankrupt when he was charged with 
concealing the property of the corporation, since he had never 
been a bankrupt and had not been discharged in bankruptcy, and 
since he had neither estate in bankruptcy nor trustée therein, he 
could not hâve concealed while a bankrupt, or after discharge, any 
of the property belonging to his estate in bankruptcy, from his 
trustée, and he was not amenable to the punishment prescribed by 
subsection 29b. 

The suggestion that concealment by an officer of a bankrupt 
corporation of the property of its estate in bankruptcy from its 
trustée is clearly within the mischief of this subsection, and there- 
fore within its true interprétation, is unworthy of serious considéra- 
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tion. A pénal statute which créâtes and denounces a new of- 
fense must be strictly construed. A man ought not to be punished 
unless he falls plainly within the class of persons specified by such 
a statute. An act which is not clearly an offense by the express 
will of the législative department of the government must not be 
niade so after its commission by a broad construction adopted 
by the judiciary. The définition of the offense and the classifica- 
tion of the offenders are législative and not judicial functions, 
and where, as in the case at bar, a pénal statute is plain and un- 
ambiguous in its terms, the courts may not lawfully extend it, 
by construction, to a class of persons who are excluded from its 
effect by its terms, because, in their opinion, the acts of the latter 
are as mischievous as those of the class whose deeds the statute 
denounces. U. S. v. Wiltberger, 5 Wheat. 96, 6 L. Ed. 37; U. S. 
V. Clayton, Fed. Cas. No. 14,814; In re McDonough (D. C.) 49 
Fed. 360; U. S. v. Lake (D. C.) 129 Fed. 499. » 

The judgment below must be reversed, and the case must be 
remanded to the District Court with instructions to sustain the 
demurrer to the indictment and to discharge the plaintifif in error, 
and it is so ordered. 



BALTIMORE & O. R. CO. v. CONNELL. 

(Circuit Court of Appeals, Thlrd Circuit May 8, 1905.) 

No. 23. 

1. Railboads — Crossing Accident — Conteibutobt Négligence — Question 

FOB JUET. 

In an action for the deatli of plalntiff's husband by being struck by 
defendant's rallroad train at a crossing, évidence held, to requlre submis- 
sion of deceased's contributory négligence to the jury. 

2. Same—Speed—Expebts— Evidence. 

In an action for the death of plalntlff's Intestate at a rallroad crossing, 
a conductor, who had been in defendant's service for a long time, and 
was famillar wIth the locallty at the place where the accident occurred, 
was compétent to testlfy as an expert as to the rate of speed at which 
the locomotive would hâve to go In order to haul the train across the Street 
In question, and into the yard of defendant's rallroad. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 
John S. Wentz, for plaintiff in error. 
F. H. Gufifey and Lee C. Beatty, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This was an action brought by 
Mary L. Connell against the Baltimore & Ohio Railroad Company 
to recover damages for the négligent killing of her husband, James 
Connell, on March 10, 1904, at about 6 :40 o'clock a. m., at Marion 
Junction Cut-Oflf, which crosses Second avenue in the city of 
Pittsburg. The main line of the Baltimore & Ohio Railroad in the 
city of Pittsburg runs in a gênerai way parallel with Second ave- 
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nue, a highway of the city. In the locality where the accident in 
question occurred the main tracks of the railroad and Second ave- 
nue run east and west in parallel Unes. The distance between 
the south rail of the east-bound track (the south track) and the 
north curb line of Second avenue is 40 feet. Second avenue, in- 
cluding the sidewalk, is 48 feet wide. There is only one sidewalk, 
and it is along the south side of the avenue, and is 13 feet wide. 
At Marion Junction there is a branch of the railroad running irom 
the main line and crossing Second avenue at grade, and extending 
therefrom into the switching yard. The branch begins to leave 
the main line about 250 feet westwardly from the place of the ac- 
cident, and crosses Second avenue at an angle of about 30°. The 
distance from the point where Connell was struck to the junction of 
the branch track with the main track, measuring along the branch 
track, is from 250 to 270 feet. There are some houses between 
Second avenue and the main line at a distance of 650 feet west of 
the point of the accident, which obstruct the view of an approach- 
ing train coming east along the main track. Ail passenger trains 
and many freight trains run over the main track of the railroad, 
not using the Marion Junction branch. On each side of the cross- 
ing the railroad company had erected, and for a number of years 
had used, safety gâtes extending, when lowered, entirely across 
Second avenue and at right angles therewith. Thèse safety gâtes 
are lowered and raised together by an interlocking System worked 
from the signal tower at Marion Junction. The safety gâtes on 
the west side of the crossing, measuring along the south line of 
the sidewalk, are 105 feet from the crossing, and measuring along 
the north curb line of the avenue are about 29 feet from the cross- 
ing. The safety gâtes on the east side of the crossing, measuring 
along the south line of the sidewalk, are 18 feet from the crossing. 
The foregoing statement is applicable to the situation at the time 
of the accident. 

James Connell, on his way from his house, which was westward- 
ly of the railroad crossing, to his work at Hazelwood, which is 
east of the crossing, was walking eastwardly on the sidewalk of 
Second avenue. The safety gâtes on both side of the crossing 
were standing up. Upon his stepping on the crossing he was im- 
mediately struck and killed by the tender of a locomotive which 
was running backwards and was hauling a train of freight cars 
over the crossing into the switching yard. This freight train, 
which consisted of 20 loaded cars and 33 empties, had come from 
the west over the east-bound main track to Marion Junction, where 
it turned into the branch track. The witnesses differ as to the 
speed of the train, but there was évidence on the part of the plaintiff 
tending to show that it ran into the branch track and over the cross- 
ing at the rate of 20 miles an hour. If the train was running at that 
speed, it was going at the rate of 29 feet per second, and, assuming 
the distance from the point where Connell was struck to the junc- 
tion to be 250 feet, it was about 8>^ seconds from the time the 
train turned into the branch railroad until he was struck. There 
was conflict of évidence as to whether or not the bell was rung &r 
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the wliistle was blown for the crossing. Witnesses for the plaintiff 
testified that the bell was not rung and that the whistle was not 
blown. Anderson, who was the railroad company's tower man at 
Marion Junction before and at the time of the accident, testified 
as follows : 

"Q. How are the safety gâtes worked? A. Tliey are operated by levers, the 
same as the switches. Q. Now, suppose that you got a call for a block from 
a train that wlshed to go into the Glenwood yards, and you knew It was ail 
right to let them in, then what would you do? A. I would put down the gâtes 
the flrst thing, and lock the switches, throw down the gâtes — the safety 
gâtes — and then throw the main Une signal to red for danger, and then throw 
to switch leadlng onto the junction, and then throw the lock on this switch, 
and then throw the lower block white. Q. Then the train eould corne on? A. 
ïhe train can corne on a clear track. Q. Could you throw the switch or give 
the block untll you put the gâte down? A. No, sir. Q. State if the safety 
gâtes were out of order that particular morning? A. They were. Q. And 
State if they were standing up? A. Yes, sir; they were standing up. Q. Did 
you hâve them disconnected from the switchlng apparatusî A. They were 
disconuected from the levers — the levers were thrown back. Q. What was 
the matter wlth the safety gâtes? A. They were frozen up at this time. Q. 
Was there a watchman there to take the place of the safety gâtes? A. ïes, 
sir. Q, Who was the watchman? A. Anthony Gawhan. Q. Where was he 
at the time that tUis train came over the crossing? A. He was at the tower 
at this time. Q. Where was he? A. He was lying in the tower asleep, on the 
floor, at this time." 

It appeared by the évidence that the safety gâtes had been out 
of working order and disconnected from the levers for several 
days, but there was nothing in the évidence tending to show that 
Connell knew the safety gâtes were out of order, or that they were 
not working. 

The plaintifE's witness McLaughlin testified that he was walking 
westwardly on the sidewalk of Second avenue, and had passed over 
the crossing, and that between the crossing and the safety gâtes on 
the west side, which were then standing up, and when he had got 
within a few feet of thèse gâtes, he met Connell, who was walking 
toward Hazelwood, and that when he (the witness) had gone past 
the west side safety gâtes, and when not very far therefrom, he 
first saw the train, which was then on the main east-bound track, 
and was just coming around the block of houses which stood be- 
tween the main line and Second avenue, 650 feet west of the place 
of the accident. 

There was testimony to show that after the head of the train 
had got past the block of houses a person walking on the side- 
walk eastwardly toward the crossing, as Connell was, would hâve to 
turn almost directly around to see the train, and, furthermore, that 
when he saw it he could not tell that it was coming over the cross- 
ing until it turned into the branch road at the junction. The fol- 
lowing testimony of the defendant's witness Cooper relates to the 
knowledge such pedestrian would acquire if he looked back when 
30 or 40 feet eastwardly of the west side safety gâtes : 

"Q. Now, suppose a man would look hère — say 30 or 40 feet from the safety 
gâtes— he would hear a train coming. and that train would be coming along 
there, would there be anything to Indlcate to him wbether that train was 
coming across or going up the main track? A. Unless he looked at the sig- 
nal. Q. He would hâve to understand the signal? A. Xes." 
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The signal hère meant is the sémaphore near the junction tower. 

The witness McLaughlin testified that at this time and place 
other persons besides himself and Connell were walking along the 
sidewalk in both directions. 

The railroad company, the plaintiiï in error, asked the court be- 
low to give the jury binding instructions in its favor on the ground 
that Connell was guilty of contributory négligence, but the court 
refused such instructions and left the question of contributory nég- 
ligence to the jury. The refusai of the court to direct a verdict for 
the railroad company is the principal matter complained of by the 
plaintiiï in error. We proceed then to consider whether this com- 
plaint is well founded. 

Now, in Grand Trunk Railway Co. v. Ives, 144 U. S. 408, 417, 
12 Sup. Ct. 679, 683, 36 L. Ed. 485, the Suprême Court, after remark- 
ing that there is no fixed standard in the law by which the court 
is enabled to arbitrarily say in every case what conduct shall be 
considered reasonable and prudent and what shall constitute ordi- 
nary care under any and ail circumstances, said: 

"The policy of the law has relegated the détermination of such questions to 
the jury under proper instructions from the court. It Is their province to 
note the spécial circumstances and surroundings of each particular case, and 
then say whether the conduct of the parties in that case was such as would be 
expected of reasonable, prudent men under a similar state of affairs. When 
a given state of facts is such that reasonable men may falrly diffier upon the 
question as to whether there was négligence or not, the détermination of the 
matter Is for the jury." 

And in Gardner v. Michigan Central Railroad, 150 U. S. 349, 361, 
14 Sup. Ct. 140, 144, 37 L. Ed. 1107, the court said that: 

"The question of négligence is one of law for the court only where the facts 
are such that ail reasonable men must draw the same conclusion from them; 
or, in other words, a case should not be withdrawn from the jury unless 
the conclusion follows as matter of law that no recovery can be had upon any 
View which can be properly taken of the facts the évidence tends to establlsh." 

The circumstances of the présent case were very peculiar, and 
the situation was unusual. The following statement of facts and 
inferences is justified by the évidence: The main tracks of the rail- 
road ran parallel with the street (Second avenue) and at a distance 
of only 40 feet north therefrom. The branch to the switching 
yards crossed the street at an acute angle. The train was com- 
ing from the west over the east-bound track. Whether it was an 
east-bound through train or was destined for the switching yards 
south of the street could not be discovered by pedestrians on the 
street until it turned off from the main track at the junction. 
Connell was walking eastwardly on the sidewalk. When he passed 
the upstanding west side safety gâtes, the train was not visible 
to one looking back from that point. If, hearing the puffing of 
a locomotive, he turned to look when he was 30 or 40 feet east of 
the west side safety gâtes, he would see that the train was on 
the main east-bound track. The safety gâtes on both sides of the 
Crossing were standing up. Connell did not know that they were 
out oi order and not working. The flagman employed by the com- 
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pany to warn the public of danger from an approaching traîiï 
about to cross the street was absent from his post, asleep in the 
signal tower. The point of junction where the train left the 
main east-bound track was distant from the sidewalk only about 
250 feet and about 8^ seconds in time. The train did not ap- 
proach Connell on a line crossing his pathway at right angles, 
but it came behind him on a line diagonal to the street. More- 
over, there was testimony that no bel! was rung or whistle blown. 
Upon such évidence, and in view of the principles enunciated 
by the Suprême Court in the above-cited cases, how could the 
trial judge properly hâve withdrawn from the jury the détermina- 
tion of the question of the alleged contributory négligence of 
the deceased and directed a verdict for the défendant? That the 
safety gâtes on both sides of the crossing were standing up was 
a most important fact, and was properly for the considération 
of the jury, in connection with the other circumstances of the 
case. It was for the jury to say whether or not the upright posi- 
tion of the safety gâtes misled Connell. We think that their 
upstanding position on this occasion might well indicate to one 
walking on the sidewalk eastwardly toward the crossing that 
the oncoming train from the west was an east-bound through 
train going over the main line. The very purpose of the safety 
gâtes was to give public warning, when they were lowered, of 
the approach of a train intending to cross the street by the branch 
line. The upstanding safety gâtes on the west side would signify 
to a man of prudence that no train was about to cross the street, 
and he would be confirmed in that belief as he neared the crossing 
upon seeing the safety gâtes in front of him on the east side stand- 
ing up. 

In Baltimore & Potomac Railroad v. Landrigan, 191 U. S. 461, 
475, 24 Sup. Ct. 137, 141, 48 L. Ed. 262, Mr. Justice McKenna, 
speaking for the court, forcibly said : 

"Gates at a railroad crossing hâve a usefui purpose. Open, they proelalm 
safety to the passing public; closed, they proelaim danger." 

In Glushing v. Sharp, 96 N. Y. 676, 677, the plaintifif attempted 
to cross the railroad in a covered milk wagon, which he drove. He 
looked some distance from the track, and saw no train. The gâte 
was up. Had he stopped a second time, nearer the track, he could 
hâve seen the train in time to save himself, but he did not do so. 
The Court of Appeals held that the plaintiff's alleged contributory 
négligence was properly submitted to the jury under ail the circum- 
stances, and said: 

"The raising of the gâte was a substantial assurance to him of safety, Just 
as signifieant as If the gateman had beckoned to him or Invited him to come 
on ; and that any prudent man would not be Influenced by it is against ail 
human expérience." 

In Railway Company v. Schneider, 45 Ohio St. 678, 690, 698, 17 N. 
E. 321, 324, the court said : 

"To persons In the street who are approaching the railroad tracks with a 
vIew to crossing, an open gâte is notice that the track is clear, and that it ifl 
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safe to cross. * • * Persons approachlng such crossings hâve the rlght 
to présume, In the absence of knowledge to the contrary, that the gatemen 
are properly discharging their duty, and govern themselves accordingly ; and 
it Is not hegllgence on their part to act on the presumption that they are not 
exposed to dangers which can arise only from a disregard by the gatemen of 
their duties." 

In Pennsylvania Company v. Stegemeier, 118 Ind. 305, 310, 312, 
20 N. E. 843, 845, 10 Am. St. Rep. 136, the court said : 

"The case at bar is to be discriminated from those in whlch the injured 
person enters upon a track where there are no affirmative assurances of safety. 
for hère the fact that the gâtes were up and no warning glven by the flag- 
man was an affirmative assurance of a safety upon which a citizen might act 
without being chargeable with négligence. • • * The deceased was nqt 
simply thrown off his guard, but he was also assured that there were no 
approaching trains, and this assurance dispensed with the vigilance that un- 
der other circumstances would hâve been required o£ him. This assurance too 
completely relieved him from the imputation of négligence in going upon the 
tracks." 

In Evans v. Railroad Company, 88 Mich. 442, 445, 50 N. W. 386, 
387, 14 L. R. A. 223, the court said : 

"It has been frequently held that when gâtes are provlded the public hâve 
a right, the gâtes being open, to présume, in the absence of knowledge to the 
contrary, that the gatemen were properly discharging their duties, and that it 
was not négligence on their part to act on the presumption that they were 
not exposed to a danger which could only arise from a disregard of their du- 
ties by the gatemen." 

In Roberts v. Delaware & Hudson Canal Company, 177 Pa. 
183, 190, 35 Atl. 723, 724, the court affirmed as correct the proposi- 
tion that : 

"Safety gâtes, which should be closed in case of danger, if standing open 
are an invitation to the traveler on the highway to cross ; and, while this fact 
does not relieve him from the duty of exercising eare, it is a fact for the con- 
sidération of the jury in determining whether he exercised care according to 
the circumstances." 

Upon the whole we think it was for the jury to détermine 
whether Connell, in the peculiar circumstances, acted with that 
degree of care which persons of common prudence and intelligence 
would exercise when placed in a similar situation, and that the 
court below was right in submitting to the jury the question of 
contributory négligence. 

We think that the assignment of error to the admission of testi- 
mony of the witness P. J. Biggy should not be sustained. He 
had been a conductor in the defendant's service for a long time 
prior to 1901, and was quite familiar with the locality at Marion 
Junction, and with the branch railroad at that place. His com- 
petency as an expert was sufficiently shown. We think there was 
no error in permitting him to testify as an expert as to the rate 
of speed at which the locomotive would hâve to go in order to get 
the train across the street and into the yards. 

We find no error in this record, and therefore the judgment is 
affîrmed. 
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UNION PAC. R. 00. V. FIELD. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 8, 1905.) 

No. 2,103. 

1. TBiAif— DuTT or Court and Counsel— Misconduct of Counsel. 

It is the duty of the court and of Its ofHcers, the counsel of the parties, 
to prevent the jury from the considération of extraneous Issues, of incom- 
pétent évidence, and of erroneous views of the law, to guard It agalnst the 
Influence of passion and préjudice, and to assure to the litigants a falr 
and Impartial trial. 

2. Same— Counsel Must Object to Peeserve Rights of Client. 

It Is the duty of the trial judge, wlthout objection from opposiug at- 
torneys, to prevent counsel in bis address to the jury from discussing 
extraneous Issues, from Introduclng Irrelevant facts, and from Insinuat- 
Ing erroneous views of the law. 

But opposing attorneys must except to the erroneous argument of the 
speaker, If the court falls to act, In order to préserve the rights of their 
client. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dlg. Trial, § 312.] 

3. Samb— Admission of Ibbelevant Facts oe of Brboes of Law by Argu- 

ment. 

The admission of unsworn statements of Irrelevant facts by counsel in 
hls address to the jury Is as fatal as the Introduction of testimony to 
prove them. 

The suggestion of erroneous views of the law by counsel in argument, 
unless extracted by the charge of the court, is equally fatal. 

[Ed. Note.— For cases in point, see vol. 46, Cent. Dlg. Triai, §§ 284, 292.] 

4. Appeal— Berob is Pbesumed Peejudicial. 

The presumptlon Is that error produces préjudice. It Is only when it 
appears so clearly as to be beyond doubt that the error challenged did not 
préjudice and could not hâve prejudlced the complainlng party that the 
rule that error wlthout préjudice Is no ground for reversai is applicable. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dlg. Appeal and Er- 
ror, §§ 4038-4046.] 

(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

While the plaintitï, James E. Field, was ridlng in a caboose attached to a 
freight train of the Union Pacific Railroad Company at about 3 o'clock In the 
morning on the 7th day of May, 1902, another train of that company ran Into 
the caboose and injured him. He brought an action agalnst the company for 
alleged négligence, which he averred resulted in his injury. One of the wit- 
nesses for the company was a man named Morgan. In his address to the 
jury the counsel for the plaintlfC said : "Mr. Morgan, who was upon the wit- 
ness stand, or who was in the town of Hoxie, presumably, or at least there 
so that he could give hls testimony, and conversed with the railroad attor- 
ney, and after converslng with the railroad attorney then and there, he was 
not — the railroad attorney was of the opinion that he better not take hls 
déposition then, and now the testimony Is of value, when he cornes hère upon 
railroad passes with which they could bring ail of Sheridan county hère." 
Counsel for the railroad company excepted to this remark of the attorney 
for the plalntlfC, and he continued: "The testimony there of this witness is 
hère. We wlU Just say they can bring them any old way, but they pick ont 
the witness to bring hère, of Mr. Morgan's type. Why could not Mr. Morgan 
testlfy when the others testified by déposition? Why must there be some spé- 
cial reason or some spécial inducement to get him there bef ore he will testlfy î 
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Beeause there are a elass of men who must be urged In some manner, gentle- 
men." There was no testimony in the case that Mr. Morgan or any other wlt- 
ness came to the trial upon a pass. The followlng coUoquy occurred during 
the same address of counsel for the plaintifC, who said : "Suppose we go to one 
question upon this matter of liability. I want to suppose that my friend 
Loomis hère, who Is defending this case for this company, and defending it 
ably. He is doing it, as far as his part of the matter is concerned, fairly, 
and very decently and credltably, and I want to ask him to tell this jury, 
if he wlll, when he cornes to argue this case, how much he, starting wlth the 
health which he has and assuming that he has physical strength to go out and 
huslv corn — By Mr. Loomis : I except to this illustration of counsel. I do 
not think It is a fair one to use to this jury. The Court: I think not. I 
think you will hâve to eonform to the facts concerning the man who elaims to 
hâve been injured. Mr. Guthrie : I was golng to put that to Mr. Loomis, If 
the court please — Mr. Loomis' own estimate, if he cared to give it. Mr. Loom- 
is: I still except. He is repeating what I am excepting to. Mr. Guthrie: I 
thought it was the comparison, only. I beg your pardon, Mr. Loomis. (Con- 
tinuing) : I say to you on my own behalf , however large a sum of money the 
$20,000, the amount asked in this case, may be, that it would not compensate 
me — Mr. Loomis : We still except to that remark. The Court : I think you 
should compare it with the man who under the testimony this man was shown 
to be. Mr. Guthrie : I see now the basis of the exception. I say to you then, 
gentlemen, put it in that way: that no verdict that you can render in this 
case within the limitation that is put upon your powers in this case can com- 
pensate that man for the prospect he has to go through life with, of sltting 
upon his front poreh a useless adjunct to the farming opérations which he con- 
tinues or which he had conducted theretofore." There was a verdict and judg- 
ment for the plaintifC, which is challenged by the vvrit of error. 

N. H. Loomis (R. W. Blair, H. A. Scandrett, and A. L. Williams, 
on the brief), for plaintiff in error. 

W. F. Guthrie (L. C. Boyle, on the brief), for défendant in error. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER, 
District Judges. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Under our System of jurisprudence it is the province of the jury 
in actions at law to try and détermine the rights of parties accord- 
ing to the law and the évidence. It is the duty of the court and of 
its officers, the counsel of the parties, to prevent the jury from 
the considération of extraneous issues, of irrelevant évidence, and 
of erroneous views of the law, to guard it against the influence of 
passion and préjudice, and to assure to the litigants a fair and 
impartial trial. An omission by court or counsel to discharge this 
duty, or a persistent violation of it, is a fatal error, beeause it 
makes the trial unfair. The property of a défendant may not 
be lawfuUy transferred to a plaintifï without an impartial trial of 
the controversies between them. A trial is not fair and impartial 
in which a discussion of irrelevant issues, a statement of a per- 
suasive but immaterial fact, or the assertion or insinuation of an 
erroneous v.iew of the law or of the wrong measure of damaî^es 
by counsel in his address to the jury, may hâve had an influence 
favorable to his client. The trial judge has the power, and in the 
first instance it is his duty, in the absence of objections by opposing 
attorneys, to stop and reprimand an attorney who undertakes to 
-jndulge in remarks of this nature, and, if possible, to immediately 



16 137 FEDERAL BBPOBTBB. 

extract from the trial the vice of his obnoxious observations. And 
if, as is often the case, it is impossible to accomplish this, it is the 
duty of the court to at once discharge the jury, and to direct a 
new trial. This is primarily the duty of the judge because the con- 
duct of the trial and the task of making it fair and impartial are 
chiefly intrusted to him, and because it is a délicate and irksome 
duty for a lawyer to interrupt and censure his opponent in the 
midst of his argument, a duty from the discharge of which the 
court should as far as possible relieve him. Nevertheless, this is a 
duty which an attorney must perform to protect the interests of his 
client, if the court fails to do so without his suggestion. Cudahy 
Packing Co._ v. Skoumal, 60 C. C. A. 306, 313, 135 Fed. 470, 477. 
It is exceedingly diiîîcult to withdraw from the minds of jurors, 
or from any mind, suggestions of immaterial facts, insinuations of 
misleading rules of action, or arguments which arouse passion or 
préjudice; and yet in cases in which the address of counsel con- 
veys suggestions of this nature to the minds of the triers of the 
facts it is only when it is certain that thèse hâve been withdrawn 
that the trial is fair and impartial. It is therefore of the gravest 
importance that the conveyance of such suggestions to their minds 
should be prevented at the very threshold of the attempt, and 
that court and counsel should guard the jury with zealous care 
against ail illégal, improper, or unfair arguments or suggestions. 
Waldron v. Waldron, 156 U. S. 361, 367, 383, 384, 15 Sup. Ct. 383, 
39 L. Ed. 453 ; Graves v. U. S., 150 U. S. 118, 130, 14 Sup. Ct. 40, 
37 L. Ed. 1031; Hall v. U. S., 150 Û. S. 76, 14 Sup. Ct. 33, 37 L. 
Ed. 1003; Wilson v. U. S., 149 U. S. 60, 68, 13 Sup. Ct. 765, 37 L. 
Ed. 660; St. Louis & S. F. Ry. Co. v. Farr, 6 C. C. A. 211, 216, 
317, 66 Fed. 994, 1000; St. Louis & S. F. Ry. Co. v. Bennett, 16 
C. C. A. 300, 305, 69 Fed. 535, 539, 530; Cudahy Packing Co. v. 
Skoumal, 60 C. C. A. 306, 313, 125 Fed. 470, 477 ; Bullard v. Bos- 
ton & M. R. Co., 64 N. H. 37, 5 Atl. 838, 840, 10 Am. St. Rep. 367 ; 
Perkins v. Burley, 64 N. H. 524, 15 Atl. 21 ; Magoon v. Boston & 
M. R. Co. (Vt.) 31 Atl. 156, 163 ; State v. Hannett, 54 Vt. 83, 89 ; 
Brown v. Swineford, 44 Wis. 383, 294, 38 Am. Rep. 582; Mitchum 
v. State of Georgia, 11 Ga. 615. 

The remark of counsel for the défendant in error in his address 
to the jury to the effect that one of the witnesses of the railroad 
company came to the trial upon passes, and that he was présent 
before the jury when his déposition might hâve been taken, was 
objectionable, because there was no évidence that this witness 
traveled upon passes, and because, if that fact existed, it was not the 
proper subject of comment, since in a trial at law every litigant has 
a légal right to produce his witnesses in the présence of the jury, 
and there to présent their testimony. 

The argument of counsel upon the measure of damages was 
yet more objectionable. The attempt to compel opposing counsel 
to answer or to refuse to answer how much he would accept to 
sustain the alleged injury of the plaintiff, and thereby to insinuate 
a rule of law and a measure of damages which he knew to be 
erroneous, was a plain attempt to lead the minds of the jury aside 



UNION PAO. E. CO. V. FIELD. 17 

from those considérations requisite to a fair and impartial trial. 
No pecuniary compensation is adéquate to induce an ordinarily 
prudent man to submit to grave physical injury, and it goes with- 
out saying that such is not the measure of compensation wliich 
courts or juries may award for injuries to the person. When objec- 
tion was made to this argument the vice of the erroneous rule of 
law was not extracted. The court merely remarked that counsel 
must apply the rule to the man who was injured, and not to the 
attorneys in the case. The rule suggested, however, presented 
an erroneous measure of damages when applied to the plaintiiï, 
as well as when applied to the counsel for the railroad company. 
Not only this, but the attorney for the plaintifï, after exception had 
been twice taken to his attempt to présent this measure to the 
minds of the jury, said: "I say to you on my own behalf how- 
ever large a sum of money the $30,000, the amount asked in this 
case, may be, that it would not compensate me." In other words, 
he again presented the erroneous measure of damages, and at the 
same time stated a fact which there was no évidence to prove, and 
which it would hâve been a fatal error to hâve admitted testimony to 
establish — the fact that he would not be willing to receive an in- 
jury like that of the plaintifï for $20,000. The admission of the 
unsworn statement of irrelevant facts by counsel in his address to 
the jury is as fatal as the introduction of testimony to prove them. 
Bullard v. Boston & M. R. Co., 64 N. H. 27, 5 Atl. 838, 840; State 
v. Hannett, 54 Vt. 83; Brown v. Swineford, 44 Wis. 282, 28 Am. 
Rep. 583 ; Mitchum v. State of Georgia, 11 Ga. 615. 

In Brown v. Swineford, 44 Wis., at page 293 (28 Am. Rep. 582) 
the Suprême Court of Wisconsin says : 

"The very fullest freedom of speech wlthin the duty of his profession should 
be accorded to counsel ; but It is license, not freedom of speech, to travel out 
of the record, basing his argument on facts not appearing, and appeallng to 
préjudices irrelevant to the case and outside of the proof. It may sometimes 
be a very difflcult and délicate duty to confine counsel to a legltimate course of 
argument But, like other difiicult and délicate duties, it must be performed 
by those npon whom the law imposes it. It is the duty of the circuit courts 
in jury trials to interfère in ail proper cases of their own motion. This is 
due to truth and justice. And if counsel persévère in arguing upon pertinent 
facts not before the jury, or appealing to préjudices foreign to the case in 
évidence, exception may be taken by the other side, which may be good ground 
for a new trial, or for a reversai in this court." 

In Mitchum v. State of Georgia, 11 Ga. 615, 634, the highest judi- 
cial tribunal of that state said : 

"When counsel are permitted to state facts in argument and to comment 
upon them, the usage of the courts regulating trials Is departed from, the 
laws of évidence are violated, and the full beneflt of trial by jury is therefore 
denied. It may be said in answer to thèse vlews that the statements of coun- 
sel are not évidence, that the court is bound so to Instruct the jury, and that 
they are sworn to render a verdict only according to the évidence. Whilst 
ail this is true, yet the effect Is to bring the statements of counsel to beat 
upon the verdict with more or less force, according to clrcumstances ; and If 
they in any degree influence the flnding the law is violated, and the purity 
and impartiality of the trial are tarnished and weakened. If not évidence, 
then without doubt the jury hâve nothing to do with them, and the lawyer 
ao rlght to make them. * • • To an extent not deflnable, yet to a dan- 
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geroùs extent, they are évidence, not glven under oath, wlthout cross-examlna- 
tlon, and irrespective of ail those precautionary rules by which competency is 

tested." 

In State v. Hannett, 54 Vt. 83, 89, it is said that: 

"Oounsel In thelr arguments to the jury are boiind to keep wlthln the Ilmits 
of fair and temperate discussion. The range of that discussion is eircum- 
scribed by the évidence In the case. Any violation of thls rule entitles the 
adverse party to an exception which Is as potent to upset a verdict as any 
other error commltted durlng the trial." 

The argument of counsel for the plaintiff introduced into the trial 
facts which it was not compétent to prove under the issues, and 
insinuated an erroneous view of the law and a measure of damages 
condemned both by reason and by the décisions of the courts. It 
introduced into the trial grave errors, which probably resulted in 
preventing a fair and impartial trial. If any of thèse statements 
had any influence favorable to the plaintiff, the trial was not fair. 
It was the duty of his counsel to do everything in his power to 
rectify the wrong, and to restore to the trial the impartiality of 
which he had deprived it. The rule upon this subject is well stated 
in Bullard v. Boston & M. R. Co., 64 N. H. 27, 33, 5 Atl. 838, 840, 
where the Suprême Court of that state said : 

"He Is legally and equitably bound to prevent his statement having any 
efifect upon the verdict. This he cannot do wlthout expllcltly and unqualifiedly 
acknowledglng his error, and withdrawlng his remark in a manner that will 
go as far as any retraction can go to erase from the minds of the jury the 
impression his remark was oalculated to make. But It Is by no means cer- 
tain that the jury will, at his request , disregard the fact stated. It Is neces- 
sary they should be instructed that the unsworn remark is not évidence, and 
can hâve no welght in favor of the party Improperly making It. It is the 
duty of the wrongdoer to request such instructions. The other party does his 
duty when he objects to the wrong inflicted upon him, and does not allow it 
to be understood that he walves his objection." 

There was no withdrawal of the objectionable remarks by coun- 
sel for the plaintiff. There was no spécifie instruction by the 
court that the fact which he stated or the measure of damages 
which he repeatedly insinuated should not be considered. Their 
introduction into the case was error. The presumption always is 
that error produces préjudice. It is only when it appears so clear- 
ly as to be beyond doubt that the error challenged did not préju- 
dice and could not hâve prejudiced the complaining party that the 
rule that error without préjudice is no ground for reversai is ap- 
plicable. U. S. v. Gentry, 55 C. C. A. 658, 663, 119 Fed. 70, 75: 
Railroad Co. v. Holloway, 53 C. C. A. 260, S67, 114 Fed. 458. 465 ; 
Association v. Shryock, 20 C. C. A. 3, 11, 73 Fed. 774, 781 ; Rail- 
way Co. V. McClurg, 8 C. C. A. 322, 325, 326, 59 Fed. 860, 863; 
Deery v. Cray, 5 Wall. 795, 807, 808, 18 L. Ed.' 653; Smith v. 
Shoemaker, 17 Wall. 630, 639, 21 L. Ed. 717; Moores v. Bank, 
104 U. S. 625, 630, 26 L. Ed. 870; Gilmer v. Higley, 110 U. S. 47, 
50, 3 Sup. Ct. 471, 28 L. Ed. 62; Railroad Co. v. O'Brien, 119 U. S- 
99, 103, 7 Sup. Ct. 118, 30 L. Ed. 299; Mexia v. Oliver, 148 U. S. 
664, 673, 13 Sup. Ct. 754, 37 E. Ed. 602; Railroad Co. v. O'Reilly, 
158 U S. 334, 337, 15 Sup. Ct. 830, 39 L. Ed. 1006; Peck v. Heu- 
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rîch, 167 U. S. 624, 639, 17 Sup. Ct. 937, 43 L. Ed. 303. It does not 
appear in the case at bar that the error which has been considered 
was not prejudicial, and it is fatal to the judgment challenged. 

The question which has been considered is not a novel one in 
this court, and the danger of permitting an excess of zeal to urge 
counsel beyond the limits of fair argument has been repeatedly 
called to the attention of the courts and the bar. In St. Louis & 
S. F. Ry. Co. V. Farr, 6 C. C. A. 311, 316, 317, 56 Fed. 994, 1000, 
the judgment was reversed because counsel presented an erroneous 
measure of damages in his closing argument to the jury, the error 
of which was not extracted by a gênerai charge which presented 
the proper rule, and the remark was made that "the jury is sworn 
to détermine the issues of the case according to the law and the 
évidence given them in court, and no argument is fair which mis- 
states the évidence, or misleads the jury as to the law." 

In St. Louis & S. F. Ry. Co. v. Bennett, 69 Fed. 535, at page 539, 
16 C. C. A. 300, at page 305, we said : 

"While, as we hâve said in Railway Co. v. Curb, 13 C. C. A. 587, 66 Fed. 519, 
considérable latitude may be allowed to counsel in their criticism of the testi- 
mony of witnesses and of the évidence In their arguments to the jury, they 
ought not to indulge in extended discussion of questions not presented by the 
évidence, for the obvions purpose of excitlng passion and préjudice, or iii 
gross misstatements of the évidence, or in clearly erroneous déclarations of 
the law when it has been announced by the court, which tend to decelve and 
mlslead the jury and to prevent a fair and impartial trial of the case." 

In Cudahy Packing Co. v. Skoumal, 125 Fed. 470, at page 477, 
60 C. C. A. 306, at page 313, this court remarked : 

"It goes without saying that a trial judge has the power, and is always 
at llberty, of his own motion to reprimand counsel when they make use of 
language or indulge in a line of argument that is Improper, unfair, or that is 
calculated to arouse the préjudices of jurors, or divert their attention to ex- 
traneous matters, or to Issues that are foreign to the case ; and no trial judge 
should hesitate for a moment to exercise such power, altbough his intervention 
is not solicited." 

In that case one of the defendant's attorneys was called to the 
stand by counsel for the plaintiff and asked if it was not a fact that 
he represented the Maryland Casualty Company of Baltimore, Md. 
An objection to this question was sustained. In his closing argu- 
ment counsel rehearsed this incident, and said that, if a judgment 
was rendered against the défendant company, he did not know 
whether it would be paid by it or by the Maryland Casualty Com- 
pany. Of this observation this court said: 

"The remark that is said to bave been made by plaintiff's attorney on the 
trial of the case is subject to just criticism, and should not hâve been made. 
We entertain no doubt on this point, and feel free to condemn It." 

The judgment in that case was not reversed, because counsel for 
the défendant had not properly saved his exception. In the case 
at bar the zeal of counsel for the plaintifif carried him beyond the 
limits of fair argument, presented to the jury facts that were not in 
évidence, and insinuated a misleading measure of damages. The 
vice of his action was not extracted by retraction, or by any spécifie 
charge of the court. It is not certain that it was not prejudicial 
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to the défendant; nay, ît îs probable — almost certain — that it was 
prejudicial. The trial therefore was not fair and impartial, and 
the défendant is entitled to another. 

Other questions were presented by the writ of error, and were 
argued at the hearing. But it is unnecessary to consider them 
now, because they will probably be conditioned by other facts 
at the second trial, and will be ruled by the court below in the Hght 
of later décisions. Northern Pac. R. Co. v. Adams, 192 U. S. 440, 
24 Sup. Ct. 408, 48 L. Ed. 513 ; Cau v. Texas & Pac. Rv. Co., 194 
U. S. 427, 84 Sup. Ct. 663, 48 L. Ed. 1053; Oueen of the Pacific, 
180 U. S. 49, 21 Sup. Ct. 278, 45 L. Ed. 419 ; Chicago & N. W. Ry. 
Co. V. O'Brien (C. C. A.) 132 Fed. 598. Where there has been a 
mistrial through the misconduct of counsel, the Suprême Court 
frequently considéra no other question. Graves v. U. S., 150 U. S. 
118, 120, 14 Sup. Ct. 40, 37 L. Ed. 1021; Hall v. U. S-, 150 U. S. 76, 
14 Sup. Ct. 22, 37 L. Ed. 1003; Wilson v. U. S-, 149 U. S. 60, 70, 13 
Sup. Ct. 765, 37 L. Ed. 650. 

The judgment below is reversed, and the case is remanded to the 
court below, with instructions to grant a new trial. 



PITTSBUEGH, S. & N. R. CO. v. LAMPHEKB. 

(Circuit Court of Appeals, Third Circuit. May 1, 1905.) 

No. 24. 

1. Mastbb and Servant— Injueies to Servant— Railboads— Actions— Evi- 
dence. 

In an action for injuries to a bralceman by striking a low trestle, with 
whlch he was not familiar, as his train was passlng under It, an expert 
in railroad management was entitled to testify what, in liis opinion, good 
railroadlng required with respect to tlie érection of telltales on each side 
of overhead bridges. 

B. Same— Instructions. 

Wbere, in an action for Injuries to a brakeman by striking a low 
overhead trestle, the issue was whether défendant had been guilty of négli- 
gence in not provldlng a reasonably safe place and safe appliances for 
plaintiff's use, instructions that it was the duty of the railroad to use 
due care to provide a reasonably safe place and safe appliances for the use 
of the workinen, and if it failed so to do, and injury directly resulted 
therefrom, the railroad company was guilty of négligence ; that the serv- 
ant was entitled to assume that the master had used due diligence in 
provldlng suitable appliances, except that where the defect was known 
to the servant, or so patent as to be readily observed by him, he thereby 
assumed the hazard; and that, If the servant was not Informed by the 
master of dangers not Incident to a eareful performance of the work, and 
whleh are known to the master, and such servant remains in Ignorance 
and suffers In conséquence, the employer is guilty of négligence — were 
not objectionable as abstract propositions not applicable to the facts. 

3. Same— Knowledge op Danqeb— Assumed Risk. 

In an action for Injuries to a brakeman by striking a low trestle, évi- 
dence as to plaintiff's knowledge or means of knowledge thereof held not 
Buch as to require a flndlng that he assumed the rIsk as a matter of law. 

[Ed. Note. — Assumption of risk incident to employment, see note to 
88 a O. A. 314.] 
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In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Edward W. Smith, for plaintiff in error. 
L. K. Porter, for défendant in error. 

Before ACHESON, DALEAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. The défendant in error and plaintifï 
below (hereinafter called the plaintifï), a brakeman on the railroad 
of the plaintiff in error and défendant below, was seriously hurt 
while in the employment of the défendant company. He had been 
railroading about 14 years, upon several roads, and was thoroughly 
trained in the duties of a brakeman. He went into the service of 
the défendant company in August, 1901. He ran upon other di- 
visions of this company until May 22, 1903, when he was put on 
a mixed passenger and freight train, as a brakeman, running be- 
tween Larrabee and Mt. Jewett. Before the date last mentioned, 
he had never been upon this division. The division is about 26 
miles long, and the train made two trips each day between thèse 
stations. He ran on this train on May 32d and the two following 
days. He then had other work until June 15th, when he again 
acted as brakeman on this mixed train until June 17th, the day 
on which he was hurt. The usual custom in running this mixed 
train to Mt. Jewett was that the rear brakeman (which the plain- 
tiff was) should turn a switch, two miles or more from Mt. Jewett, 
at the end of a switch-back, and ride on the engine down to a 
switch about one mile from the terminal station at Mt. Jewett, 
which turned off to the right about 200 feet to a turntable. There 
it was the duty of the plaintiff to eut the engine off from the 
train, the freight cars being next the engine, and ride on the pilot 
down to the turntable, where he helped turn the engine. He rode 
on the pilot back to the main track, coupled up the engine, and 
then got on the passenger car at the rear of the train as it passed 
him, his duty then being to turn such seats as were not occupied, 
for the return trip, and eut the passenger coach off at some point 
near the station at Mt. Jewett. From the switch into Mt. Jewett, 
the main track curves sharply to the left, running through a deep 
eut, over which, upon a bridge, there was a switch track from the 
main line of the Buffalo, Rochester & Pittsburgh Railroad Company. 
The lower stringer or cross-beam of the bridge was 15^ feet from 
the track, and about SJ^ feet from the top of a standard freight 
car. On the day of the accident, for some reason not raaterial in 
the présent case, the train did not stop at the switch, but ran on 
towards Mt. Jewett. The plaintiff was riding upon the engine, 
as usual, for the purpose of getting off at the switch. Finding that 
it was not to stop, he started to go back to the passenger coach in 
the rear of the freight cars, by climbing over the tender and onto 
the first freight car, his back being towards the bridge. Just after 
he had straightened himself up upon the first freight car, he was 
struck by the bridge and thrown to the ground and received the 
injuries for which compensation was sought. 
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The plaintiff testifies that he was not informed or warned by any 
one connected with the défendant company of the existence of this 
bridge; that he had not observed it himself, and that from the 
switch down to the turntable, riding as he did on the pilot and hold- 
ing on, as it was necessary to do, with bis face toward the engine, 
he had no opportunity of looking in the direction of the bridge 
while passing over that portion of the switch, about 40 feet, from 
which it was visible. After he returned from the turntable, he 
testifies that he had always ridden in the passenger coach, from 
which the bridge could not be seen, except by a spécial efïort for 
that purpose. 

There was other testimony, giving distances of the switch from 
the bridge, from the switch to the turntable, and as to points from 
which the bridge could or could not be seen, which tended to cor- 
roborate the testimony of the plaintifï. No telltale or whiplash 
warnings were placed on either sidé of the approach to the bridge. 

The judgment below was for the plaintifï, and the case is brought 
hère by writ of error. The bills of exception set out ail the testi- 
mony, together with the charge of the court. There are 10 as- 
signments of error, which may be grouped. The first and second 
assignments are to the admission, under objection, of the testi- 
mony of two witnesses, as follows : 

"Mr. Fawcett, what is, If you know, the eustom of well-regulated railroads 
us to placing telltales on each side of low overhead bridges?" Under objection 
lie answered: "The eustom is to place telltales on each side of obstructions 
which are too low to clear a man on a box car — I should say too low to clear 
a man standing on a box car." 

"Q. Mr. Fawcett, is a telltale or whiplash a usual and ordinary appliance 
in use on well-regulated railroads for the purpose of giving the warning of 
low overhead bridges, or other obstructions, to employés?" Under objection 
he answered : "It is ; yes, sir." 

"Mr. Butler, taking into considération your expérience as a practical rail- 
roader, what Is, if you know, the eustom of well-regulated railroads as to 
placing telltales on each side of low overhead bridges?" Under objection he 
answered : "Tes, sir ; it is customary." 

Counsel for plaintifï in error strenuously objects to the admis- 
sibility of this testimony, on the ground that the questions call 
upon the witness to form an opinion as to what is a well-regulated 
road before answering; that there is nothing in the question or 
answer to indicate what is or is not a well-regulated railroad, ex- 
cept the présence or absence of the telltales, or to indicate how 
many well-regulated railroads there were in the minds of the wit- 
nesses at the time they answered, and that neither of thèse wit- 
nesses said that it was the usual or geneiral eustom for those rail- 
roads to bave the telltales. Strangely enough, the court below had 
sustained an objection to a previous question, "What appliances 
were customarily put in front of low bridges on railroads on which 
you worked?" and also ruled out an ofïer to show, by the witness, 
that telltales were the usual and ordinary appliances. If the négli- 
gence charged against the défendant company be, in its essence, the 
absence of due and ordinary care to render reasonably safe the 
places in which and along which its servants are employed, it would 
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seem that no more appropriate or relevant testimony coiild be ad- 
duced by a plaintiff in such a case as the présent, than that which 
would tend to show what were the ordinary or customary means 
used by other persons engaged in a like business, to safeguard an 
admittedly dangerous situation. Undoubtedly it was the right of 
the plaintiff to show, by testimony, how the approaches to such 
bridges were usually guarded in the opération of railroads. If the 
court below had persisted in excluding ail such testimony, then 
the jury would hâve been left to form its own opinion of what, un- 
der ail the circumstânces, was a reasonably safe place and condi- 
tions, in which and under which the railroad's servants should 
work, and to apply its own standard of what would be the exercise 
of ordinary care under the circumstânces, on the part of a railroad 
employer, to provide such place or conditions. To deprive the jury 
of the benefit of such testimony, in cases where the work to be donc 
requires a high degree of technical knowledge and expérience, 
would oftentimes leave employers at the mercy of the variant or, 
perhaps, capricious judgment of a jury. Of course, to show what 
was customary in the practice of other railroads in this respect, 
testimony as to the practice on more than one railroad is necessary, 
and it is reasonable to require such testimony as to a sufificient num- 
ber, to establish what might properly be called a custom in the 
business of railroading. It would, of course, be unreasonable to 
require testimony as to ail railroads, or as to more than would be 
fairly within the power of parties to produce in the ordinary con- 
duct of a suit. The reasons assigned by the counsel for the de- 
fendant cornpany for the objection to showing what was the custom 
on well-regulated railroads seem to us, in the présent case, hyper- 
critical. The question, though technically objectionable in the 
form stated, did not in the présent case involve an answer prejudi- 
cial to the défendant. Nor do we see why a witness, who has 
qualified himself as an expert in railroad management, cannot tes- 
tify what good railroading in his opinion requires, in the respect un- 
der considération, nor do we think if défendant had shown that 
upon another railroad no such warning signais were given on the 
approach to a low bridge, objection could be made to testimony 
that such railroad was not a well-regulated one, but on the con- 
trary was notoriously badly equipped and managed. At ail events, 
in view of the gênerai charge of the court, and of the points affirm- 
ed for both plaintiff and défendant, there was no possible préjudice 
to the défendant in the admission of the answers to the questions 
as stated. 

The third, fourth and fifth assignments of error are the answers 
of the court to the fîrst, second, and third points of the plaintiff, 
which points and answers are as follows : 

"Ist I say to you as a matter of law that It Is the duty of a railroad Com- 
pany to use due care to provide a reasonably safe place and safe appliances 
for the use of workmen in its employ. It is obligea to use tbe same degree 
of care to provide properly constructed roadbeds, structures and tracks to be 
used in the opération of the road, and if it fails so to do, and injury directly 
results to any of its employés by reason thereof, then said railroad company is 
gullty oî négligence." 
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"Answer. This point correctly states the law as laid down by the Suprême 
Court of the United States, and It Is afflrmed." 

"2nd. The servant of a railroad company bas a rlght to assume that the 
master, the railroad company, bas used due diligence in providlng sultable 
appliances for the opération of bis business. Tbe servant is not obliged to 
pass judgment upon tbe employer's methods of transacting bis business, but 
may assume that reasonable care will be used in furnisbing the appliances 
necessary for Its opération. This rule is subject to the exception that where a 
defect is known to tbe servant, or is so patent as to be readily observed by 
him, he can not continue to use tbe defective apparatus lu tbe face of knovvl- 
edge, and without objection, without assuming tbe bazard incident to sueli 
situation. But the court says to you that if such defect was not known to tbe 
servant, or plainly observable to the servant, tben the servant does not as- 
sume such rlsk." 

"Answer. That point also Is drawn from an opinion of tbe Suprême Court 
of the United States, and should be afflrmed." 

"3rd. That if the servants of a master engaged In dangerous occupations are 
not informed of dangers not Incident to the careful performance of tbe work 
by tbe master and wblcb are known to tbe master, and such servants remain 
in ignorance of the danger and sufiEer in conséquence, tbe employer is gullty 
of négligence." 

"Answer. This point Is afBlrmed, with the qualification that where a defect 
is known to the servant or is so patent as to be observed by him as a prudent 
and experleneed man in such Une of work as bis, he cannot continue bis em- 
ployment in the f ace of actual or imputed knowledge and without objection, 
without assuming the rlsk as one incident to such employment." 

The objection of the counsel for plaintiff in error is that each 
of thèse points is an abstract proposition of law; that there is 
no application in them to the facts in this case, nor does there pré- 
tend to be; that such being the case, it was error to submit them 
to the jury, as the jury naturally assumes that an affirmed propo- 
sition has some application to the case on trial, and may make a 
misapplication of the principle. 

Thèse assignments require very little comment. It is not de- 
nied that the three propositions quoted correctly state the law. 
But plaintiff in error is mistaken in his contention that they do not 
apply to the case in hand. The issue which the jury and the court 
below had to try was, in the first place, whether the défendant 
company had been guilty of négligence in not using due care to 
provide a reasonably safe place and safe appliances for the use of 
its servants. Surely the top of a freight car is an unsafe place, 
when passing under this bridge, and while the unsafe situation 
may be necessary in the opération of the road, and one which is 
not unlawful for the road to maintain, a workman required to^ 
work in such a place is entitled to the exercise of ordinary care 
by his employer to guard him against its dangers. The absence of 
warnings of the approach to the bridge, such as the telltales or 
whiplashes described in the testimony, as customary on other 
roads, might be évidence to a jury of the want of due care to ren- 
der the place on the top of a car approaching such bridge a rea- 
sonably safe one. It seems to us that the second proposition is 
also applicable to the facts of the présent case, and that the servant 
of a railroad company, required to ride on the top ôf a freight car, 
has a right to expect from the railroad company the use of due 
diligence in making the passage under the bridge as little dan- 



PITTSBURGH, S. <t N. R. CO. V. LAMFHEKE. 2a 

gerous as possible, and the use of the customary means for se do- 
ing. We may remark in passing that, even though it were ad- 
mitted that the employé, riding on top of a freight car, knew of 
the existence of this bridge and had often passed under it, thus 
knowing its height and the necessity of stooping to avoid it, still 
it might be a question for the jury to détermine whether the cir- 
cumstances were such that a moment's forgetfulness would be 
excusable and argue no contributory négligence on the part of the 
plaintifï, leaving the railroad company liable for its want of care in 
not furnishing the telltale warnings, which would hâve rendered 
the position on the car one of reasonable safety. Kane v. North- 
ern Cent. Ry,, 128 U. S. 91, 9 Su'p. Ct. 16, 32 L. Ed. 339. We think 
the court, too, were right in considering and affirming the third prop- 
osition above stated, and that the same was not an abstract 
proposition, as respects the facts in this case. 

The eighth, ninth and tenth assignments of error are the an- 
swers to the fourth, fifth, and eighth points of the plaintifï in error, 
as follows : 

"Fourth. That under the uncontradlcted testlmony that Lamphere passed 
under that bridge twenty-two times in broad daylight before the accident, the 
court must charge as a matter of law that he had an opportunity to learn 
of this danger, and assumed the risk of it, and the verdict must be for the de- 
fendant." 

"Answer: Eefused." 

"Fifth. As under the uncontradlcted évidence In this case this bridge or part 
of it, was In sight to plalntiff in the performance of hls duty in the vicinity 
of the turntable, the court must say, as a matter of law, that he had an op- 
portunity to know of the existence, character and danger of this bridge, and the 
verdict must be for the défendant." 

"Answer: Refused." 

"Eighth. That under ail the évidence in this case the verdict must be for 
the défendant." 

"Answer: Refused." 

The plaintifï denied ail knowledge as to the existence of this 
bridge. Whether he had such knowledge, or not, was a question, 
of course, for the jury; but the question hère raised by the plaintifï 
in error is that it was the duty of the court, under the facts in the 
case, to say, as a matter of law, that the plaintifï had opportunity 
to learn of the danger, and therefore assumed the risk, and that 
under ail the évidence the verdict must be for the plaintifï' in error. 
The duty of the court in such cases dépends, of course, upon the 
testimony. The question of assumption of risk, like the question 
of contributory négligence, is primarily one for the jury, but the 
facts may be such, as to either défense, that ail reasonable men 
must draw the same conclusion from them, and that no recovery 
could be had upon any view which could be properly taken of 
them. It is well settled that in such cases it is the duty of the 
court to withdraw the case from the considération of the jurj.', by 
a peremptory instruction to find for the défendant. 

Do the facts in the case at bar warrant such a conclusion? We 
think they do not. It is true, that the testimony shows that alto- 
gether in the six days of the plaintifE's work upon this train, he 
had passed under this bridge 23 times. On each occasion, except 
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the last one, when he was hurt, he was in the passenger car, where 
he could not observe the bridge. It is in testimony that the 
only opportunity he had of seeing this bridge, even at a great 
distance, was in a space of about 40 feet on the switch leading to 
the turntable. While passing through this space, the testimony is 
that he was riding on the step of the pilot, holding on with his 
hands, and facing the engine. To hâve had even a distant view of 
the bridge, while riding in this position, he would hâve had to turn 
his head considerably to the right or left, — a thing which he would 
not naturally do unless he was looking for the bridge, his natura! 
position, and regard perhaps for his own safety, requiring him to 
look straight before him. 

The sixth and seventh assignments were not insisted upon at 
the argument, and we are clearly of opinion that they présent no 
réversible error. 

On the whole, we think the court below properly and fairly sub- 
mitted the questions of the négligence of the défendant and the as- 
sumption of risk by the plaintiff, to the jury, and in its charge was 
as favorable to the défendant as, under the facts, it could hâve 
been. 

The judgment below is afKrmed. 
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(Circuit Court of Appeals, Eighth Circuit Aprll 12, 1903.) 

No. 2,106, 

3. Pleading— MuLTiFARiotrsNEss— Impkactical oe Inconvénient Joindee. 

The vice of multifarloiisness is the union of causes of action which, or 
of parties whose claims, It Is eitlier impractical or inconvénient to hear and 
adjudicate in a single suit. Where it is as practlcal and convenient for 
court and parties to deal with the claims and parties joined by a pétition 
in one suit as in many, there is no multifariousness. 

[Ed. Note. — Por cases in point, see vol. 19, Cent. Dig. Equlty, § 340.] 

2. Same— Joindee or Two Causes fob Same Relief Permissible, 

The union of two or more causes of action for the same demand or re- 
lief does not render the bill or pétition which présents them multifarious. 

[Ed. Note. — For cases In point, see vol. 19, Cent. Dig. Equity, §§ 341, 
345.] 

3. Same— Joindee of Mechanic's Lien and Equitable Lien Peemissible. 

The union of a cause of action upon a mechanlc's lien and a cause of 
action upon an équitable préférence In a bill to enforce the same demand 
against the same property does not render the pleading multifarious. 

4. Fedekal Courts— Oonsteuction of Statutes— Following Décisions De- 

STBUCTIVE of CONTEACT RIGHTS. 

Décisions of the state courts which so construe their statutes as to 
destroy or impair rights prevlously acqulred through contracts between 
citizens of différent States under statutes and constitutions which war- 
ranted and sustained thsm when they were vested are not obligatory upon 
the courts of the Dnlted States. 

[Ed. Note. — State laws as ruies of décision in fédéral courts, see notes 
to Wllson V. Perrln, 11 C. C. A. 71; Hill v. HIte, 29 C. O. A. 553,] 
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8. Mechanic's Lien— Fubnishing Mateeials in Good Faite Sufficient. 

The furnishlng to a railroad Company of proper materials to be used 
by it in the construction or improvement of its railroad or equipment is 
suflElclent to sustain a mechanic's lien under sections 4239 et seq., Rev. St. 
Mo. 1899, wlthout proof of the application and use of them for that pur- 
pose. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Railroads, | 490.] 

6. Same— Waivek bt Note Due afteb Time to Ekfokce Lien. 

The aeeeptance for a debt secured by a mechanic's lien of a promissory 
note whjch matures subséquent to the time flxed by the statute for the 
commencement of an action to foreclose the lien estops the créditer from 
enforcing the lien, and destroys it 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Méchantes' Liens, 
I 389.] 

7. Same— NoT Revived bt Subséquent Delivebies of Materials. 

A mechanic's lien once destroyed Is not capable of revival, in the ab- 
sence of fraud or mistake. 

The subséquent dellvery of materials under the same original contract 
will not revive a lien for a prier debt whlch bas once been destroyed. 

8. Same— FoBECLOSURE oF Mobtgage— Pbefebential Claims in Equity— Time 

of Acceual. 

The gênerai rule, subject to exceptions on account of peculiar equitles, 
is that pref erential elaims for labor or materials furnished for the opéra- 
tion of a railroad must accrue within approximately six months preced- 
ing the impounding of the Income and seizure of the property by the mort- 
gage bondholders. 

One whose claim accrued more than 17 months before the impounding of 
the property by the mortgage bondholders, and who extended the time of 
its payment for 18 months after it was due, is not entitled to a préfér- 
ence over the mortgage bondholders in the payment of his claim either 
out of the income or the proceeds of the mortgaged property. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the West- 
ern District of Missouri. 

For opinions below, see 128 Fed. 129 ; 129 Fed. 455. 

This is one of the remuants of the foreclosure of the mortgage of the Kansas 
City, Pittsburgh & Gulf Railroad Company. It is an appeal from a decree 
which dismissed the intervening pétition of the Westinghouse Air Brake Com- 
pany. 

On April 1, 1893, the Gulf Company mortgaged its property to the State 
Trust Company and another, as trustées, to secure the payment of its bonds 
to the amount of $23,000,000. On April 6, 1899, the Trust Company exhibited 
its bill to the Circuit Court for the Western District of Missouri for a fore- 
closure of this mortgage, and on April 28, 1899, that court appointed receivers 
of the railroad and of the other mortgaged property, and ordered them to pay 
«ut of any revenues which came to their hands ail debts lawfully contracted 
by the Gulf Company after May 1, 1898, for materials and supplies and in 
the maintenance and opération of the railroad, and that other claims and 
demands should only be paid upon orders of the court subsequently made. On 
February 5, 1900, a decree of foreclosure and sale was rendered, which pro- 
vided that the purchaser or purchasers of the property thereunder, their suc- 
cessors and assigns, should take it subject to the condition that they should 
pay any indebtedness or liability of the Gulf Company which should be flnally 
decreed to be prior in lien or superior in equity to the mortgage of April 1, 1893. 
The Kansas City Southern Raihvay Company is the successor of the purchasers 
under this decree, and it took the mortgaged property subject to the conditions 
of the decree, and became a party to the foreclosure suit on March 20, 1900. 

On January 1, 1896, the Gulf Company agreed to purchase of the Westing- 
house Air Brake Company ail the air brake and signal apparatus and ma- 
terials It should use on its railroad at certain specified priées, subject to cer- 
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talu rebates on certain conditions. Between February 19, 1897, and November 
11, 1897, the Brake Company furnlshed to the rallroad Company under this 
contract brake and signal materials for whlch tliere Is a balance due of $12,- 
316.21, wlilcb is evidenced by a note of the Gulf Company, dated November 17, 
1S98, whlch Is the last renewal of a note of that company for $32,316.21, whicb 
was made November 11, 1897. Between November 11, 1897, and the appoint- 
ment of the receivers, the Brake Company furnished to the Gulf Company 
brake and signal materials, the schedule prlce of whlch was $14,659.63. After 
deducting the rebates to whlch the Gulf Company was entitled, and a payment 
of $1,091.66 made by the receivers, there remalned $11,271.05 owlng on this 
account. Of this amount $8,404.71 was due for materials used by the Gulf 
Company between May 1, 1898, and Aprll 28, 1899. 

For thèse amounts of $12,316.21, evldeneed by the note of the Gulf Company, 
and $11^271.05, due for materials furnished after November 11, 1897, the Brake 
Company filed a statement for a lien on the property of the rallroad company, 
under sections 4239 et seq. of the Kevised Statutes of Missouri, on May 10, 
1899. 

On June 15, 1899, the Brake Company Intervened in the foreclosure suit and 
flied Its pétition. In whlch It set forth Its contract, the furnishlng of Its ma- 
terials, the flllng of its statement for a lien, and prayed that It be adjudged 
to hâve a statutory lien upon the mortgaged property superior to that of the 
bondholders, and that Its clalm be paid out of the Income or proceeds of the 
mortgaged property. On September 8, 1900, the Brake Company flled its 
amended pétition, In whlch It agaln set forth Its statutory lien, and also plead- 
ed that the materials It furnished were essential to, and that the debt Incurred 
for them was a part of the curront expenses of, the opération of the rallroad : 
that, after thèse materials were furnished, the Gulf Company and the receivers 
had diverted the income of the mortgaged property from the payment of cur- 
rent expenses to the payment for permanent improvements and of interest 
on the mortgage debt in amounts far in excess of the claim of the Brake 
Company; and it prayed for a deeree that It had both a statutory lien and 
a preferential équitable lien upon the mortgaged property, and that Its daim 
be paid out of Its Income or out of the proceeds of its sale. The Kansas City 
Company Interposed an answer to this pétition, in whlch It denied its aver- 
ments. A repllcatlon was flled, and the case was referred to the master. 
He heard the évidence, and reported that the Brake Company had both a me- 
chanlc's lien and a preferential équitable lien for the $11,271.05 due for ma- 
terials furnished after November 11, 1897, but that It had no lien for the 
$12,316.21 owing for materials delivei-ed before that time. Exceptions were 
liled to this report by both parties, and, after argument, the court heirt thnt 
the amended pétition was multifarious, because It counted upon both the me- 
chanlc's and the preferential équitable lien, and ordered the petitloner to elect 
upon whlch it would rely. The Brake Company chose the équitable lien. 
Thereupon the Southern Railway Company prayed and was granted leave to 
file an amended answer. In whlch It clalmed for the flrst tlme that the Brake 
Company had an adéquate remedy at law on its mechanic's lien, and that by 
flllng its statement for that lien It had walved its claim for a preferential 
etiuitable lien. The Circuit Court sustained this claim, and dismlssed the pé- 
tition of the Brake Company. 

Albert Blair and Delbert J. Haff (William C. Michaels and 
Lewis W. McCandless, on the brief), for appellant. 

Samuel W. Moore and Fred H. Wood (Gardiner Lathrop and 
Thomas H. Reynolds, on the brief), for appellee. 

Before SANBORN and HOOK, Circuit Judges, and RINER, 
District Judge. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

According to the averments of the intervening pétition, the 
Brake Company had furnished to the Gulf Company within two 
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years of the appointment of the receivers of its property in the 
foreclosure suit brake and signal materials which were essential to, 
and which were used by it in, the maintenance and opération of 
its railroad, which were worth at least $23,587.36 more than the 
Brake Company had been paid for them. It had done this in re- 
liance upon the expectation of the payment of its claim eut of the 
income of the Gulf Company, and, in reliance upon the statutes 
of Missouri which give to the holder of such a claim a lien upon 
the property of a railroad companv superior to that of a prior 
mortgage. Rev. St. Mo. 1899, §§ '4239-4241. After it had fur- 
nished thèse materials the Gulf Company and its receivers diverted 
its income from the payment of current expenses to the payment of 
interest on the mortgage debt, and to the payment for permanent 
improvements to an amount in excess of the aggregate amount of 
the claim of the Brake Company and of other claims of like char- 
acter. Thèse facts gave to the petitioner a lien upon the prop- 
erty of the Gulf Company superior to that of the mortgage for at 
least that portion of the claim due for materials furnished within 
six months of the receivership, on two grounds: (1) Because the 
statutes of the state of Missouri granted to it such a lien, and (2) 
because an established principle of equity jurisprudence vested 
in it such a lien. Southern Ry. Co. v. Carnegie Steel Co., 176 
U. S. 257, 285, 286, 20 Sup. Ct. 347, 44 L. Ed. 458 ; Illinois Trust 
& Savings Bank v. Doud, 105 Fed. 123, 44 C. C. A. 389, 52 L. R. A. 
481. 

The Circuit Court, sitting in equity, had taken possession of 
the property covered by this lien for the purpose of foreclosing 
the mortgage upon it. It was in the custody of that court, and 
the Brake Company presented to it its pétition for the allowance 
and enforcement of its superior lien, both on the ground that it 
was granted to it by the statute, and on the ground that it was as- 
sured to it by the rule in equity that the liens of unpaid claims for 
the current expenses of the ordinary opération of a railroad for a 
limited time before the receivership are superior to those of prior 
mortgages. 

It is said, and the court below ruled, that because the petitioner 
presented two causes of action, one founded on the statute and 
the other on the rule in equity, in support of its demand, its péti- 
tion was multifarious, and it must necessarily abandon one of its 
grounds for relief before the courts will listen to the other. This 
contention is supported by arguments (1) that the statutory or 
mechanic's lien and the preferential équitable lien are distinct and 
mdependent matters (Story's Equity Pleadings [lOth Ed.] § 271 ; 
Fletcher on Equity Pleading and Practice, §§ 107, 108), (2) that 
the claims for the two liens are inconsistent and répugnant, and 
(3) that the measures of relief permissible in enforcing them diflfer. 

The claim that one of the liens may secure more of the debt of 
the petitioner than the other, and hence that one of them may 
warrant a larger measure of relief than the other, is not denied. 
Neither can the proposition that both secure that portion of the 
debt incurred for materials furnished within six months of the re- 
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ceivership be successfully gainsaid. Hence they both secure the 
same debt, though one of them may secure an additional debt which 
the other does not protect. They cover the same property, for the 
diversion of the income makes the équitable claim a lien on the 
corpus of the property as well as the claim under the statute, 
and if the mechanic's lien reaches the property in Missouri only, 
while the équitable lien covers ail the property, they both attach 
to the former, and this alone is ample to satisfy the demand of the 
petitioner. The controversies over the two liens arise between the 
same parties. The petitioner seeks the identical relief under each 
— the payment of its claim by the purchaser of the property, the 
Southern Railway Company. Thèse facts persuade, nay, they 
convince, that neither the liens nor the facts which condition their 
enforcement are distinct and independent matters, but that they 
présent homogeneous and corrélative claims between the same par- 
ties. 

It is said that the claims for the two liens are inconsistent be- 
cause an express or implied reliance upon the corpus of the prop- 
erty for payment is essential to the mechanic's lien, and such a re- 
liance upon the income and its subséquent diversion are indispen- 
sable to the équitable préférence. But a reliance upon the corpus is 
not inconsistent with a reliance upon the income also. A vendor 
or laborer may, and the légal presumption is that he does, rely, 
upon both, because it is a fact, so universally perceived that courts 
may nt)t be blind to it, that those entitled to mechanics' liens gen- 
erally rely not only on the property which by a tedious course of 
litigation they may apply to the payment of their claims, but also 
upon the vendee's agreement to pay in money, and upon the ex- 
pectation that he will pay for the property he buys out of his in- 
come, and thus relieve them from the expense and delays of law- 
suits. 

Nor does the argument that the two claims are répugnant 
because the Gulf Company extended the time of payment of the 
claim beyond the time prescribed by the statute for the fîling of 
the statement for a mechanic's lien persuade. It is tfue that a 
vendor may, by an agreement to renounce his claim to a mechan- 
ic's lien, or by acts clearly inconsistent with its enforcement, which 
induce his vendee to change his position so that he will sustain a 
loss by its assertion, which he would hâve escaped if the vendor 
had not thus misled him, waive his lien. But, so long as the ac- 
count remained open and running, the time to file the statement 
for the lien advanced pari passu with the delivery of the materials. 
It was always 90 days ahead of the delivery of the last item, and 
there was nothing in the agreement to pay out of the income 
which in any way extended the time for the payment for the mate- 
rials furnished after November 11, 1897, beyond that 90 days. One 
may take and rely upon a mortgage on personal property and 
upon another on real estate to secure the same debt. Bondholders 
rely upon liens under the same mortgage upon the income and upon 
the real property of railroad companies, and the assertion of one 
of thèse liens is not a waiver of the other. And there is neither 
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inconsistency nor répugnance between a claim of an équitable lien 
on the income and a claim of a mechanic's lien on the property of 
such a Company to secure the same debt. 

The third objection to the joinder of the claims to the two 
liens is that the measures of relief to which the Brake Company 
is entitled under them differ. This may be technically true, be- 
cause under the mechanic's lien the mortgaged property in Mis- 
souri only is liable, while under the équitable préférence and the 
diversion of income ail the mortgaged property is liable to the 
payment of the debt. But this fact is without actual or practical 
efïect upon the remedy, and it ought not to prevent substantial re- 
lief, because the mortgaged property in Missouri is ample to 
satisfy the claim, and it is patent that the resuit will be that its 
purchaser, the Southern Railway Company, will immediately pa}»^ 
the amount secured by either lien upon a final décision of the 
controversy. Moreover, the petitioner may receive from the court 
the largest measure of relief to which either lien entitles him. He 
may recover the largest portion of his debt which either lien se- 
cures, and the fact that the other lien also secures a part of the 
same debt is a reason, not for independent pétitions and hearings 
upon the claims for the two liens, but for a single présentation, 
hearing, and adjudication of both. The claims and causes of ac- 
tion for a mechanic's lien upon the real property of the Gulf Com- 
pany, and for an équitable lien upon that property and its income 
to secure the same debt, were not, therefore, distinct and inde- 
pendent, but cognate and connected, matters, and they were neither 
répugnant to nor inconsistent with each other. 

An intervening pétition in a foreclosure suit for the preferential 
payment of a claim on both grounds is not without précèdent. 
Cleveland, C. & S. R. Co. v. Knickerbocker Trust Co. (C. C.) 86 
Fed. 73, 74; Southern Ry. Co. v. Carnegie Steel Co., 76 Fed. 492, 
22 C. C. A. 289; Id., 176 U. S. 258, 272, 20 Sup. Ct. 347, 44 L. Ed. 
458;Toledo, D. & B. R. Co. v. Hamilton, 134 U. vS. 296, 10 Sup. 
Ct. 546, 33 L. Ed. 905 ; International Trust Co. v. Townsend Brick 
& Contracting Co., 95 Fed. 850, 855, 37 C. C. A. 396, 401. 

The vice of multifariousness is the union of causes of action 
which, or of parties whose claims, it is either impractical or in- 
convénient to hear and adjudicate in a single suit. Where this 
vice does not exist, where it is as practical and convenient for the 
court and the parties to deal with the claims or causes of action 
presented, and the parties joined by a pétition, in one suit as in 
many, the pleading is not multifarious, and it should be sustained. 
It is more practical and convenient to hear and détermine ail the 
claims a petitioner makes for the same relief against the same de- 
fendant in a single suit than in several actions, and, to prevent a 
multiplicity of suits and compel the présentation of ail such claims 
in the same action, the rule has been established that a judg- 
ment between the same parties upon the same demand estops them 
from again litigating every admissible matter which might hâve 
been offered to sustain or defeat that claim or demand. Cromwell 
V. County of Sac, 94 U. S. 351, 352, 24 L. Ed. 195; Board of Com- 
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missioners v. Platt, 25 C. C. A. 87, 91, 79 Fed. 5G7, 571. Hence the 
union of several causes of action for the same demand or relief 
in a bill or pétition does not constitute multifariousness. Stephens 
V. McCargo, 9 Wheat. 502, 504, 6 L. Ed. 145 ; Gerrish v. Towne, 3 
Gray (Mass.) 82; Chaffin v. Hull (C. C.) 39 Fed. 887, 889, 891; 
Halsey v. Goddard (C. C.) 86 Fed. 25; Davis v. Berrv (C. C.) 106 
Fed. 761; Cutter v. lowa Water Co. (C. C.) 96 Fed. 777; Williams 
V. Crabb, 117 Fed. 193, 202, 54 C. C. A. 213, 322, 59 L. R. A. 435 ; 
U. S. V. American Bell Tel. Co., 128 U. S. 315, 9 Sup. Ct. 90, 32 
L. Ed. 450 ; Rincon Water & Power Co. v. Anaheim Union Water 
Co. (C. C.) 115 Fed. 543, 552; Moody v. Flagg (C. C.) 125 Fed. 
819, 820; Barcus v. Gates, 89 Fed. 783, 791, 32 C. C. A. 337, 345; 
Bradley v. Converse, 4 Cliff. 366, 375, Fed. Cas. No. 1,775 ; Hayden 
V. Thompson, 71 Fed. 60, 67, 17 C. C. A. 592, 599; Kelley v. Boettch- 
er, 85 Fed. 55, 64, 65, 29 C. C. A. 14, 23. 

In Stephens v. McCargo, 9 Wheat. 502, 504, 6 L. Ed. 145, the com- 
plainants claimed title to the lands under two surveys and grants, 
while the défendant claimed under a third. The decree was chal- 
lenged on the ground that the complainants had united the two sur- 
veys and titles under which they claimed. But Chief Justice Mar- 
shall said : 

"It may be admltted that two persons eannot unité two distinct titles In 
an original blll, although against the same person. * * • But we know 
of no prlnciple which shall prevent a person clalmlng the same property by 
différent titles from assertlng ail his titles in the same blll." 

In Gerrish v. Towne, 3 Gray (Mass.) 82, the complainant alleged 
in his bill that he was entitled to the conveyance of the land by 
the terms of an express written contract with the défendant, and 
also that he was entitled to the lands under a resulting trust which 
arose from the fact that the défendant acquired the title while 
the confidential relationship of principal and agent existed between 
the complainant and him. Judge Bigelow said : 

"The blll Is framed with a double aspect, and allèges the right of the plaln- 
tiff to the conveyance which he seeks on two grounds. * * • This is en- 
tirely consistent with the established rules of equity pleadlng. A party may 
well frame his bill in an alternative form, and aver facts of a différent nature 
in its support." 

In Halsey v. Goddard (C. C.) 86 Fed. 25, 28, the complainant 
sought to compel the trustées under the will of Halsey to convey 
certain lands to him. He plcaded two causes of action: First, 
that under the terms of the will he was the sole devisee of the lands 
in question, and hence was entitled to a conveyance; and, second, 
that he was the heir at law of Halsey, and, if his will was invalid, 
he was entitled to a conveyance of the lands as heir. Judge Brown 
said: 

"It seems clear that a bill may state the facts and properly ask relief in the 
alternative accordlng to the conclusions of law that the court may draw." 

In Chaffin v. Hull (C. C.) 39 Fed. 887, 889, 891, Chaffin sought to 
divest Hull and others of the title to certain lands upon the grounds 
(1) that a conveyance under which they claimed had, by a mistake 
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of the scrivener, been made to convey only a life estate when it 
was intended to convey a fee, and (2) that the défendant, Hull, 
was the confidential agent of the complainant, and, after he had 
been informed of this mistake, obtained the title to the lands for 
himself and certain co-conspirators by virtue of certain légal pro- 
ceedings. There was a demurrer to the bill on the ground that it 
was multifarious, and this was heard before Judge Brewer, now 
Mr. Justice Brewer, and Judge Thayer. They sustained the bill, 
and Judge Brewer said: 

"So, there being a unity of interest in the parties complainant and the par- 
ties défendant, a single property the subject of Utigation, and a single ultl- 
mate purpose the object of the suit, we bave concluded that In the Intereste 
of justice and equity, and a speedy settlement of the tltle to that property, th* 
court Is Justlfled In holding that the bill is not multifarious." 

In Davis v. Berry (C. C.) 106 Fed. 761, the complainant pleaded 
two separate grounds to secure an avoidance of a lease: First 
that the président and secretary of a certain corporation, who exe- 
cuted it, had no authority to do so ; and, second, that the défendant 
had forfeited the lease by a failure to comply with certain of its 
terms. A demurrer to the bill for multifariousness was overruled. 

In Barcus v. Gates, 89 Fed. 783, 791, 33 C. C. A. 337, 345, the 
Circuit Court of Appeals of the Fourth Circuit says : 

"A bill is not multifarious because there are several causes of action. If 
they grow out of the same transaction, and if ail the défendants are Inter- 
ested In the same rlghts, and the relief against each is of the same gênerai 
character, the bill may be sustained." 

Daniel, in his Chancery Pleading and Practice, vol. 1, *343, *344 
(6th Am. Ed.) says : 

"When the matteris are homogeneous in thelr character, the introduction of 
them into the same bill will not be multifarious ; and it is to be observed that 
this distinction will not be affected by the clrcumstance of the plaintllï claim- 
ing the same thing under distinct tltles, and that the statement of such différ- 
ent titles In the same bill will not render It multifarious." 

Story's Equity Pleadings lays down the rule that : 

"Where there is a joinder of distinct clalms between the same parties, it 
has never been held as a gênerai proposition that they cannot be united, and 
that the bill is of course demurrable for that cause alone, notwithstanding 
the clalms are of a simllar nature, involvlng similar prlnciples and results ; 
and may therefore wlthout inconvenlence be heard and adjudged together. 
* * * On the contrary, a différent doctrine has been maintained, and it 
seems now supported by the most satisfactory authority." Sections 531, 532, 
p. 461 [lOth Ed.]. 

Fletcher in his Equity Pleading and Practice, § 108, at page 145, 
says : 

"A bill is not multifarious because it allèges several grounds in support of 
the same clalm, and is not multifarious because it joins two good causes of 
complalnt growing out of the same transaction." 

The pétition of the Brake Company presented but a single de- 

mand — a demand for the preferential payment of its claim. It 

set forth two titles to this relief — the mechanic's lien and the 

équitable lien. The demand and the liens arose out of the same 

137 F.— 3 
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transaction, involved the same property and the same parties. 
The liens secured the same debt, and the failure to présent either 
of them in support of the proceeding of the Brake Company for 
the preferential p^ayment of its claim would hâve inevitably estop- 
ped it from subsequently enforcing that lien, because it was an ad- 
missible matter which the Brake Company had the right and the 
power to présent in that proceeding to sustain its demand. The 
pleading of the two liens did not, therefore, render the pétition mul- 
tifarious, and the order of the Circuit Court to compel the Brake 
Company to elect between them was erroneous. The joinder of a 
cause of action to enforce a mechanic's lien and a cause of action 
to enforce an équitable lien upon the same property, to secure the 
same debt, in a bill or pétition to enforce the preferential payment 
of the debt, does not render the pleading multifarious, because it is 
more convenient and praçticable to try and adjudicate thèse causes 
of action in one suit than in several. 

As the petitioner was erroneously compelled to elect upon which 
lien it would rely after thé issues relative to both had been tried 
and decided by the master, thèse issues are now hère for our ad- 
judication under the master's report and the exceptions thereto, 
and those which relate to the mechanic's lien will first be consider- 
ed. The report of the master was that the petitioner had a statu- 
tory lien for the agreed price of the materials which it furnished 
subséquent to November 11, 1897, which amounted to $11,271.05. 
This conclusion is assailed (1) because some of the materials were 
furnished to the Gulf Company without the state of Missouri, 
(3) because some of them were applied to cars of other railroad 
companies, (3) because some of them were used upon cars owned 
by a car trust but which were in the possession of the Gulf Com- 
pany under a contract of purchase, and (4) because the évidence 
was insufKcient to sustain the claim for the lien. 

On March 17, 1904, about five years after the petitioner furnished 
its materials, the Suprême Court of the state of Missouri decided 
that one who furnishes materials to a railroad company without 
that state is not entitled to a lien upon its railroad property within 
the state, under section 4239 of the Revised Statutes of Missouri of 
1899. That statute reads : 

"Ail persons who shall do any work or labor in constructing or Improving 
the road-bed, rolling-stocklng, station houses, dépôts, bridges or eulverts of 
any railroad company, Ineorporated under the laws of this state, or owning 
or operating a railroad within this state, and ail persons who shall furnish 
tles, fuel, bridges or material to such railroad company, shall hâve for the 
work done and labor performed, and for the materials furnished, a lien upou 
the road-bed, station houses, dépôts, bridges, rolling-stock, real estate and im- 
provements of such railroad, upon complying with the provisions hereinafter 
mentioned." 

This législation gave the lien in broad terms to every one who 
performed labor or furnished materials anywhere to any railroad 
company which owned a railroad in the state of Missouri, with- 
out any exception of work done or materials furnished to it with- 
out the state, and without any restriction or limitation to supplies 
furnished within the state. As the Législature granted the lien 
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in unambiguous terms for ail materials furnished either within or 
without the state, and made no exception, the conclusive légal pre- 
sumption is that it intended to make none, and it is not the province 
of the courts to do so. This question was deliberately considered 
by the Suprême Court of Missouri in the year 1880, and it so held. 
It decided that "the statute is express that whoever shall furnish 
ties, fuel, bridges, etc., to a railroad company under a contract 
with said company, shall hâve the lien specified. There is nothing 
in the act to restrict this right to a lien to those who perform 
work on, or furnish materials for, that part of the road lying in 
this state." And that court enforced a lien upon the property 
of the défendant railroad company in Missouri for the value of 
materials which were furnished to it and were used by it to con- 
struct a bridge in the state of Kansas. St. Louis Bridge, etc., Co. 
v. Memphis, etc., R. Co., 72 Mo. 664, 666, 667. The law of the 
state of Missouri declared by this décision in 1880 remained unchal- 
lenged until March 17, 1904, when the highest judicial tribunal 
of that state announced the opposite conclusion. Meanwhile the 
Brake Company had made its contract, furnished its materials, 
and perfected its lien. Counsel invoked the familiar rule that the 
national courts uniformly follow the construction of the con- 
stitution and statutes of a state announced by its highest judicial 
tribunal in ail cases which involve nO question of gênerai or com- 
mercial law and no question of right under the Constitution and 
laws of the nation, and they insist that this court is bound to follow 
the latest construction of this statute by the Suprême Court of 
Missouri, and to strike down the lien and the claim of the petitioner 
under its contract. There is, however, a commendable exception 
to this rule, as well recognized and as firmly established as the 
rule itself. It is that décisions of the state courts which so construe 
their statutes or constitutions as to destroy or impair rights pre- 
viously acquired under contracts between citizens of différent states 
pursuant to statutes and constitutions which, at the time the con- 
tracts were made, warranted and sustained those rights, are not 
obligatory upon the courts of the nation. Burgess v. Seligman, 
107 U. S. 20, 27, 2 Sup. Ct. 10, 27 h. Ed. 359; Pleasant Tp. v. 
^tna Life Ins. Co., 138 U. S. 67-72, 11 Sup. Ct. 215, 34 L. Ed. 
864; Spèer v. Board of Commissioners, 88 Fed. 749, 760, 32 C. C. A. 
101, 113; Clapp v. Otoe Co., 45 C. C. A. 579, 104 Fed. 473; U. S. 
Sav. & Loan Co. v. Harris (C. C.) 113 Fed. 27, 38. The case at 
bar falls not under the rule, but under the exception. The statute 
by its plain terms gave a lien for materials furnished without as 
well as within the state. The Suprême Court of the state so ad- 
judged. The law declared by both the législative and judicial 
departments of the state of Missouri invited the petitioner, a citi- 
zen of another state, to make its agreement and to acquire its 
lien, and it may not now be lawfuUy deprived of its contract rights 
or of its statutory lien because the highest judicial tribunal of the 
state has changea the law after the event and after its rights were 
vested. An ex post facto change of the law by construction is as 
vicions as by législation. 
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In the opération of its railroad the Gulf Company necessarily 
repaired the cars of other companies which were broken while they 
were passing over its railroads, and a small portion of the materials 
furnished by the petitioner were used for this purpose. It owned 
some of the cars with which it operated its railroad, and some of 
them were owned by a car trust, and were used by it under a con- 
tract of purchase upon which it had been making payments by 
installments. Some of the brakes and other materials were sup- 
plied to the cars owned by the trust. But thèse facts are not fatal 
to the lien. A vendor is not required to follow every valve, piston 
ring, and drain cup to the car to which it is attached, to trace the 
title of the car to the vendee, and to prove the application to and 
use of the article upon the car, in order to sustain his lien. It is 
sufficient that he complies with the statute in good faith, and fur- 
nishes fit materials to the railroad company to be used by it in the 
construction or improvement of its railroad or equipment. Central 
Trust Co. v. Chicago, K. & T. Ry. Co. (C. C.) 54 Fed. 598, 603; 
Thompson v. St. Paul City Rv. Co., 45 Minn. 13, 16, 47 N. W. 259 ; 
Neilson et al. v. lowa Central R. R. Co., 51 lowa, 184, 190, 1 N. 
W. 434, 33 Am. Rep. 124; Phillips on Mechanics' Liens, §§ 149, 
150, 

Nor can the objection that the évidence in support of the lien 
was insufficient to sustain the master's conclusion or to enable him 
or the court to détermine its amount prevail. The contract, the or- 
ders for the materials, and évidence of the times and places of their 
delivery were presented, and the finding of the amounts delivered 
and the times when they were received by the Gulf Company is 
not without substantial support in the record. The conclusion 
is that the Brake Company had a lien upon the property of the 
Gulf Company in the state of Missouri, under sections 4239 et seq. 
of the Revised Statutes of that state of 1899, for $11,271.05 and in- 
terest, which was superior to that of the mortgage of April 1, 
1893. 

The right to recover interest upon this portion of the claim of 
the petitioner rests upon the same basis as the right to recover 
the principal. It is granted by the statute. Rev. St. Mo. 1899, 
§4247. 

The master reported that the petitioner had waived its claim for 
a mechanic's lien, and its claim for an équitable lien for $12,316.21, 
evidenced by the note of November 17, 1898, and this conclusion 
is specified as error by the appellant. The facts which condition 
the question hère presented are thèse: On November 11, 1897, 
the Brake Company had delivered materials to the railroad com- 
pany of the agreed price of $49,601.77, and it was pressing for an 
adjustment. The purchasing agent of the Gulf Company went 
to the président of the Brake Company and adjusted the account 
by receiving a crédit for rebates to the amount of $7,440.26, by 
paying $9,845.30, and by giving the note of the Gulf Company for 
$32,316.21, payable six months after its date, and by making an 
agreement whereby the Gulf Company^ promised to pay $10,000 
upon this note when it fell due, and the Brake Company agreed to 
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accept the Gulf Company's note for the balance, payable six months 
later. ^ When the note matured the Gulf Company paid $2,099 
upon it, received a crédit of $7,901 for rebates, and gave a renewal 
note for the remaining $33,316.21, payable six months thereafter. 
When the second note fell due the Gulf Company paid $10,000, and 
executed the note now before us for $13,316.21, payable six months 
after November 17, 1898. The manager of the Erake Company, 
who was not présent at this settlement, testified that the notes 
were not intended as payment, but as évidence of the debt. The 
président of the Gulf Company, who was also absent at the time 
of the settlement, testified that the purpose of giving the note at 
that time was to pay for the equipment according to the contract. 
The purchasing agent of the Gulf Company, who was the only 
witness présent at the adjustment, said that the intention was to 
give the note representing the amount of the account at that date, 
with the understanding that the road should pay $10,000 of it every 
six months as the earnings would allow, so that it could place an 
order with the Brake Company for some additional equipment; 
that the note was given for the net amount the same as if the ac- 
count had been settled in cash ; that it was a sort of a striking of a 
balance to find the amount due up to that, time, and to get that 
much of the indebtedness in easy circumstances ; and that one 
purpose of putting the account due into a note was to get further 
crédit, and to start a running account under the contract from 
that time. 

The rules of law by which thèse facts must be tried are that 
any contract made by one who claims a mechanic's lien which 
is inconsistent with its foreclosure estops him from enforcing the 
lien and destroys the lien itself ; that the légal presumption is that 
a promissory note taken in settlement of an account is simply évi- 
dence of the debt, and does not constitute a payment of it, but this 
is a rebuttable presumption, and the fact that the note was made 
and accepted in payment of the account may be established by com- 
pétent évidence; that the acceptance, for an account secured by a 
lien, of a promissory note which matures within the time limited 
for the commencement of an action to foreclose the lien, does not 
waive the right to enforce it nor destroy the lien. Wisconsin 
Trust Co. v. Robinson & Cary Co., 33 U. S. App. 435, 441, 15 
C. C. A. S68, 671, 68 Fed. 778, 781. But the acceptance for a debt 
secured by a mechanic's lien of a promissory note which does not 
mature until after the time fixed by the statute for the commence- 
ment of an action to enforce the lien destroys the lien and estops 
the créditer from enforcing it. Harris v. Youngstown Bridge Co., 
90 Fed. 333, 336, 33 C. C. A. 69, 72; Blakeley v. Moshier, 94 Mich. 
299, 54 N. W. 54, 56; Flenniken v. Liscoe, 64 Minn. 269, 370, 
271, 66 N. W. 979; Willison v. Douglas, 66 Md. 99, 6 Atl. 530; 
Ehlers v. Elder, 51 Miss. 495; Pryor v. White, 16 B. Mon. 605; 
Quinby v. City of Wilmington, 5 Houst. 36 ; The Highlander, 4 
Blatchf. 55, Fed. Cas. No. 6,475 ; Scudder v. Balkam, 40 Me. 291 ; 
Phillips on Mechanics' Liens, § 381. The reason for the last rule 
is patent. It is not founded upon the proposition, nor conditioned 
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by the fact, that the note is accepted in payment of the debt. It 
rests upon the fact that the acceptance of a note extends the time 
of payment of the debt until the note matures. The taking of a 
promissory note for a debt already due suspends the right of ac- 
tion to collect it, and the right of action to enforce any lien that 
secures it until the maturity of the note. If its due date is subsé- 
quent to the expiration of the time limited by the statute for the 
commencement of the action to enforce the security, the lien is 
necessarily renounced, and the payée of the note has estopped him- 
self to enforce it the moment the note is accepted, because he 
cannot bring an action for that purpose without violating his con- 
tract to extend the time of payment of the debt until the note ma- 
tures. 

The statutes of Missouri required an action to be commenced 
to enforce this lien within 180 days after the last item of materials 
for which the debt was incurred was furnished, and they provided 
that, if such an action was not commenced within that time, the 
lien should no longer exist. Sections 4241, 4244, Rev. St. Mo. 1899. 
The first note accepted by the Brake Company was not payable 
until after the time for commencing an action to enforce the lien, 
which secured the debt for which it was taken, had expired, and 
the Brake Company a'greed, when it took this note, that it would 
extend the time for the payment of the portion of the debt it 
evidenced, which now remains unpaid for at least one year from 
that date. Both the note and the agreement to extend the time 
of pa}'ment of $22,316.21 of the debt were inconsistent with, and 
necessarjly waived, the right to enforce the lien for it. 

Counsel for the Brake Company attempt to escape from this con- 
clusion by a plausible and earnest contention that the debt evi- 
denced by the notes still remained after the adjustment a part of 
the running account for materials furnished under the contract, 
so that subséquent orders and deliveries became a part of it, and 
thus repeatedly advanced the time within which an action to fore- 
close the lien for the debt evidenced by the notes could be com- 
menced six months ahead of the respective items as they were 
delivered, so that the due dates of the notes were never really 
subséquent to the time for commencing the action. But, after 
the most careful considération, this argument does not prove con- 
vincing. The first note was given on November 11, 1897. It 
was not due until after the time for commencing an action to fore- 
close the mechanic's lien which secured the debt it evidenced had 
expired. At the time this note was given the Brake Company 
agreed that the portion of it which now remains unpaid should not 
become due until November 11, 1898, more than six months after 
the time to institute a suit to foreclose the lien would expire. The 
moment the note and this contract were made, the Brake Com- 
pany had agreed that it would not enforce the lien, since it could 
not do so without a violation of its note and contract. It was 
thereby estopped from enforcing the lien, and the lien itself was 
destroyed., . The first item of materials ordered by the Gulf Com- 
pany after, this transaction was on December 30, 1897, more than 
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a month after the note and contract were made. During the time 
between the exécution of the note and contract and the delivery 
of this item the lien did not exist, and the Brake Company was 
estopped to enforce it. The materials furnished under the orders 
isued subséquent to November 11, 1897, were secured by a subsé- 
quent Hen. But they had no relation to the prior debt, and their 
delivery had no effect upon the defunct lien for the price of the 
materials for which the note had been taken. There was therefore 
no extension or revival of the old lien. In the absence of fraud 
or mistake, a mechanic's lien once dead may not be revived. A 
lien once renounced may not be recovered. Phillips on Mechanics' 
Liens, § 295; Blakeley v. Moshier, 94 Mich. 299, 54 N. W. 54, 56. 

In the discussion of this question the fact has not been overlook- 
ed that the agreement to extend the time of payment of the bal- 
ance of the note after the payment of the first $10,000 was not a 
binding contract. But the exécution of the note estopped the 
Brake Company from enforcing, and renounced, the lien, and the 
agreement has been mentioned because it so strongly indicates the 
fact that the Brake Company was pursuing, and had decided to 
pursue, a course inconsistent with the rétention of its lien. 

In view of the acceptance of the notes and the extension of the 
time of payment of that portion of the debt now in suit beyond 
the time limited for the commencement of an action to enforce a 
lien for it, of the stated account which was the foundation of the 
first note, and which marked a séparation of the debt it evidenced 
from that for materials subsequently delivered, and of the length 
of time which intervened between the exécution of the first note 
and the subséquent delivery of materials, the conclusion of the 
master that the acts of the parties were inconsistent with the en- 
forcement of a lien for any part of the debt evidenced by the 
note for $12,316.21 was neither unsupported by the évidence nor 
unwarranted by the law, and it raust be afïïrmed. 

Was the Brake Company entitled to a préférence in equity over 
the mortgage bondholders in the payment of this note for $12,- 
316.21 out of the income or out of the proceeds of the mortgaged 
property? The debt evidenced by that note was due on Novem- 
ber 11, 1897. The Brake Company extended its payment until 
May 17, 1899, 18 months. Receivers were appointed on April 
28, 1899. Meanwhile three installments of semiannual interest up- 
on the bonds became due. The mortgage pledged the income 
as well as the property of the Gulf Company to the payment of the 
mortgage debt and interest, and contained covenants that the Gulf 
Company would pay ail sums which should "become due and pay- 
able and which if left unpaid remain a lien upon said property or 
any part thereof paramount or superior to the lien of" the mort- 
gage as well as the interest on the mortgage debt, and that, if 
it failed to do either, the bondholders might seize the property 
and its income and foreclose the mortgage. This claim of the 
petitioner was one of those which, if it was incurred within a 
limited time, approximately six months, before the impounding of 
the income and property by the bondholders, was secured by an 
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équitable lien paramount to that of the mortgage. Illinois Trust 
& Savings Bank v. Doud, 105 Fed. 123, 44 C. C. A. 389, 52 h. R. A. 
481. But the class of daims is very limited which may be permit- 
ted to displace the contract lien of a prior mortgage, and those 
who would enforce them must act in good faith and exercise rea- 
sonable diligence. The considérations which inspire the déci- 
sions of the fédéral courts upon this question are well expressed by 
Mr. Justice Brewer in thèse words in Kneeland v. American I^oan 
Co., 136 U. S. 89, 97, 98, 10 Sup. Ct. 950, 953, 34 L. Ed. 379 : 

"No one is bound to sell to a rallroad company or to work for it, and who- 
ever has dealings with a company whose property Is mortgaged must be as- 
sumed to hâve dealt wIth It on the falth of its Personal responsibility, and 
not In expectatlon of subsequently displaeing the prlorlty of the mortgage liens. 
It is the exception, and not the nile, that sueh prlorlty of liens can be dis- 
placed. We emphasize thls f act of the sacredness of contract liens, for the 
reason that there seems to be growing an idea that the chancellor, in the ex- 
ercise of hls équitable powers, has unllmlted discrétion in this matter of the 
displacement of vested liens." 

Mortgage bondholders hâve the right to the payment by the 
mortgagor of the current expenses of the opération of the rail- 
road by their debtor with reasonable promptness. The reason that 
six months is approximately the limited time within which prefer- 
ential daims must accrue is that there is usually an interval of 
six months between the dates when installments of interest upon 
the bonds fall due, and the mortgages generally provide, and the 
warranted inference is, that, when an installment of interest is 
paid, current expenses to that time hâve either been paid, or funds 
to pay them hâve been lawfully provided. The failure of the 
Gulf Company to pay this debt of the petitioner in November, 1897, 
when it was due, was a violation of the covenant in its mortgage, 
unless the créditer released its paramount lien, and thus withdrew 
its daim from the class of daims covered by that covenant from 
the class entitled to a paramount lien. 

The approval of the extensions of the times of payment of 
preferential daims by agreements between the debtor and the 
claimants which are not placed of record and are generally un- 
known to the bondholders and their trustées would enable simple 
contract creditors to pile up large debts of the mortgagor secured 
by secret liens paramount to railroad mortgages, would permit 
them to thus impair the security and to évade the légal eiïect of the 
contracts contained in the mortgages, and, by concealing the actual 
defaults of the mortgagor, would allow them to indefinitely deprive 
the bondholders of the possession and application of the property 
to the payment of their bonds and coupons until their security 
might be practically destroyed. Morgan's Co. V. Texas Central 
Railway Co., 137 U. S. 171, 196, 11 Sup. Ct. 61, 34 L. Ed. 635; 
Lackawanna Iron & Coal Co. v. Farmers' Loan & Trust Co., 176 
U. S. 298, 316, 20 Sup. Ct. 363, 44 L. Ed. 475; Bound v. South 
Carolina Ry. Co., 68 Fed. 473, 480, 7 C. C. A. 322, 329 ; Thomas 
v. Car Co., 149 U. S. 95, 13 Sup. Ct. 824, 37 L. Ed. 663; Kneeland 
V. American Loan Co., 136 U. S. 89, 97, 10 Sup. Ct. 950, 34 L. Ed. 
379. In Morgan's Co. v. Texas Central Ry. Co., 137 U. S. 171, 196, 
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11 Sup. Ct. 61, 69, 34 L. Ed. 625, Mr. Chief Justice Fuller, in de- 
livering the opinion of the Suprême Court upon the question wheth- 
er those who, like the petitioner, assist in the diversion of income 
to the payment of interest and thereby prevent defaults which en- 
title the bondholders to the property, may enforce liens paramount 
to that of the mortgage, said : 

"By the payment of interest the interposition of the bondliolders was avert- 
ed. They could net take possession of the property, and should not be cliarged 
with the responsibillty of Its opération. It is true that a railroad Company is 
a corporation operating a public highway, but it does not follow that the dis- 
charge of its public excuses it from arnenabillty for its private obligations. 
If it cannot kéep up and malntaln its road in a suitable condition, and per- 
form the publie service for which it was endowed vvlth its faculties and fran- 
chises, it must give way to those who ean. Its bonds cannot be conflscated 
because it lacks self-sustaining ability. To allow another corporation, which 
for Its own purposes has kept a railroad in opération in the hands of the 
original company, by enabling it to prevent those who wouid otherwise be en- 
titled to take it from dolng so, a préférence in reimbursement over the latter 
on the ground of superiority of equity, would be to permit the spéculative ac- 
tion of third parties to defeat contract obligations, and to concède a power 
over the property of others which even governmeutal soverelgnty cannot exer- 
cise without limitation." 

The cases in which spécial circumstances hâve induced court.s 
to prefer claims which accrued more than six months before the 
appointment of receivers, and in which extensions of times of pay- 
ment hâve not proved fatal, are not out of mind. But those déci- 
sions were induced by the peculiar equities of the respective cases, 
and the fact remains .that the gênerai rule is that the time within 
which claims which are entitled to payment out of the income or 
proceeds of the mortgaged property in préférence to the mort- 
gage debt must accrue is six months preceding the impounding 
of thé income and the seizure of the property by the mortgagees. 
23 Am. & Eng. Enc. of Eaw, 816. 

The debt of the petitioner evidenced by the note of $12,316.21 
accrued long prior to that limited time within which preferential 
claims must ordinarily arise. The Brake Company extended the 
time of payment of this debt for 18 months after it was due, and 
in that way assisted the debtor to conceal its real default and to 
keep its property from the possession of the holders of the bonds se- 
cured by its first mortgage. The rights of the latter by the ex- 
press terms of their contract, and in equity, under the judicial dis- 
crétion of the chancellor, are alike superior to those of the peti- 
tioner, and its claim to be preferred to them in its payment of this 
debt was rightly denied by the master. 

The conclusions which bave now been reached dispose of this 
case, and the discussion of other questions presented at the argu- 
ment cannot now be indulged. The silence of the court, however, 
is not to be construed as an assent to the proposition that a creditor 
has an adéquate remedy at law which bars him from a suit in 
equity because he has a cause of action in a state court to fore- 
close a mechanic's lien (National Surety Co. v. State Bank, 120 
Fed. 595,602, 603, 56 C. C. A. 657, 666, 667, 61 E. R. A. 394; Hooven, 
Owens & Rentschler Co. v. John Featherstone's Sons, 49 C. C. A. 
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229, 234, 111 Fed, 81, 86)^ or that his, perfection or enforcement oî 
his mechanic's lien at any time before it is satisfied by payment 
waives his preferential lien in equityfor the same debt, 

The decree of the court below must be reversed, and the case 
must be remanded to the Circuit Court with instructions to enter 
a decree that the petitioner has a mechanic's lien on the property in 
the State of Missouri which was owned by the Gulf Company on 
May 10, 1899, for the sum of $11,271.05, and interest thereon from 
that date, under the statutes of the state of Missouri, paramount in 
lien, and superior in equity to the mortgage of April 1, 1893 ; that 
the défendant, the Kansas^City Southern Railway Company, pay 
to the petitioner, the Westinghouse Air Brake Company, this 
amount, together with the costs of this suit, within a reasonable 
time to be fixecf by the court; and that in default of such payment 
the property be sold to satisfy this demand; and it is so ordered. 



SCHURMEIER et al. t. CONNECTIOUT MUT. LrIFB INS. CO. 

(Circuit Court of Appeals.-Bighth Circuit April 10, 1905.) 

No. 2.123. 

1. ExEcuTOBS AND Administbatobs— Claims Aoainst Estâtes— Fedeeai, 

COUETS— CONCUBBENT .TXJKISDICTION. 

ïhe fédéral courts hâve concurrent jurlsdiction with the courts of the 
States to hear and aUow claims agalnst the estâtes of deceased persons 
whlch Involve controversies over the reqùisite amounts between citizens 
of différent states, notvvithstanding the fact that the states hâve by their 
législation conferred exclusive jurlsdiction to hear and adjudge such 
daims upon their proBate or other state courts. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 1410.] 

2. Same— Peactiob— FEDERAL Courts- Distinction Between Law and 

Equity. 

In the national courts an action at law cannot be maintained in equity, 
nor is an équitable cause of action nor an équitable défense available at 
law. 

[Ed. Note.— For cases In point, see vol. 13, Cent. Dig. Courts, § 913.] 

3. Same— F;î:deeal Couetb— Action at Law foe Allowance of Claim. 

An action at law may be maintained in a fédéral court to secure the 
allowance of a claim against an estate and a certiflcate of 'it to the proper 
state court for payment in its class, when the action is commenced within 
the time limited by the stàtute or by the order of the state court for the 
présentation of claims against the estate, and no relief in equity Is 
reqùisite to permit the allovcance of the claim. 

4. Same— Pedebal Courts— Suit in Bquitï '.Indispensable to Allowance 

OF Claim, 

When, in the fédéral courts, the allowance of a claim for good cause 
shown out of the time lirhited, or the extension of such time for such a 
cause, or other relief wMch can be secured by the exercise of the judg- 
ment of a chpicellor only, is indispensable, resort must belhad to a suit 
In equity tplnvoke the jurlsdiction of the national courts over the es- 
tâtes of deceased persons which they dérive from the Bnglish Court of 
Ghancery. 

6. Same-^Pedeeal CouETS Govebned by Same Rules as Local Teibunals. 
In allowing claims against the estâtes of .deceased persons the fédéral 
courts are administering the laws of the states, and they are governed 
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by the same rules whlch direct the local tribunals, where those rules vlo- 
late no right secured by the Constitution or laws of tlie United States. 

6. Same— Contingent Ciaims— Limitations. 

In Minnesota the probate court may, by order, fix the time within which 
claims against estâtes of decedents may be presented, and may for good 
cause shown allow such claims to be presented after the expiration of 
this tlme, and within 18 months after notice of its order. 

Actions upon claims which are so contingent that they are not sus- 
ceptible of ascertalnment and proof within the time llmited by the order 
of the probate court, but which become absolute and provable a sufflcient 
length of time before the expiration of the 18 months to give the cred- 
itors a reasonable opportunity to présent thelr claims and to show cause 
within the 18 months, are barred unless the claims are presented and the 
cause is shown within that time. Jorgenson v. Larson, 88 N, W. 439, 85 
Minn. 134, 136 ; Hunt v. Burns (Minn.) 95 N. W. 1111. 

7. Fedeeal Couei— Jueisdiction in Equity. 

A fédéral court has jurisdietlon to entertain a suit In equity to permit 
the présentation of and to allow such claims for good cause shown, after 
the time limited by the order of the probate court, and within the 18 
months. 

But actions at law for the allowance of such claims cannot be main- 
talned, because they are barred in the absence of judicial permission to 
présent them after the time llmited by the order of the probate court, and 
this permission can be granted in the fédéral court in .a suit in equity 
only. 
iSyllabus by the Court) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

This wrlt of error challenges a judgment of $7,922.45 against the défend- 
ants below as executors of the will of John H. Schurmeier upon a demurrer 
to their answer. Thèse are the material faets which the pleadings disclose : 
.lohn H. Schurmeier was a citizen and résident of the state of Minnesota when 
he died on July 16, 1900. At the time of his death the Connecticut Mutual 
JJfe Insurance Company held his promissory note and mortgage for $50,000, 
payable on July 2, 1904, and for.lnterest on this amount payable semiannually. 
The mortgage contained an agreement that the mortgagor should pay the 
taxes and the premiums for Insurance upon the property, and that, if he 
failed to do so, or to pay any Installment of interest when due, the entire debt 
should, at^the option of the mortgagee, become due. Prier to June 2, 1901, 
taxes and'assessments upon the property became delinquent. Default was 
made in the payment of the semiannual Installments of interest which became 
due on July 2, 1901, and ont January 2, 1902. On January 25, 1902, the mort- 
gaged premises were sold in foreclosure proceedings. The proceeds of the 
sale were applled to the payment of the debt, and there remained a balance 
of $7,074.90 of the debt unpaid. The iudgment below was for this deflciency. 
Meanwhile, on December 27, 1900, the will of Schurmeier was allowed. The 
défendants were appointed executors, and the period of six months from that 
date was fixed by an order of the probate court of Ranisey county, Minn., for 
the présentation to it of claims against the estate of the deceased. The claim 
of the insurance Company was never presented to it, but this action was com- 
menced on February 7, 1902, in the Circuit Court for the District of Minne- 
.sota. 

Harris Richardson, for plaintiffs in error. 

George W. Markham (James E. Markham, on the brief), for de- 
fendant in error. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER. 
District Judges. 
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SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The judgment in this case is assailed on the ground, among oth- 
érs, that this action at law is barred by limitation, because the claim 
upon which it is founded was net presented to the probate court or 
to the court below for allowance within the time fixed by the former 
court for the, présentation of claims against the estate of the debtor. 
On the other hand, counsel for the insurance company argue that 
untii the sale of the mortgaged premises and the application of 
thèir proceeds to the payment of the mortgage debt on January 27, 
1903 (Gen. St. Minn. 1894, § 4529), this was a contingent claim, the 
liabilîty of the estate for which depended entirely upon a future 
uncertain event, which might or might not happen, so that it was 
impossible to détermine before that time whether or not there 
would ever be any liability, and so that it was impossible to présent 
the claim until after June 27, 1901, the date of the expiration of the 
time limited by the order of the probate court for the allowance of 
claims against the estate of the décèdent. For the purposes of the 
décision of this case this argument will be conceded to be sound 
without entering upon a discussion or détermination of the ques- 
tions which involve the nature of contingent claims. Notwith- 
standing this concession, the claim of the company became ab- 
solute, actionable, and susceptible of présentation, proof, and allow- 
ance on January 25, 1902, five months beforé the time expired with- 
in which claims might be allowed by the probate court for good 
cause shown. 

The material provisions of the statutes of Minnesota upon this 
subject are: 

"At the time o( grantîng letters testamentary or of administration the court 
shall make an order limlting the time in which creditors may présent claims 
against the deceased for examination and allowance, which shall not be less 
thftn sis months nor more than one year from the date of sufcli order. * * * 
No claim or demand shall be received after expiration of the' time so limited, 
unless for good cause shown the court may in its discrétion receive, hear and 
allow such claim upon notice to the exécuter or adminlstrator, but no claim 
shall be received or allowed unless presented within one year and six months 
from the time when notice of the order is given." Gen. St. Minn. 1894, '§ 4509. 
-•"Ail claims arising upon coiitracts, whether the same be due, not due, or 
contingent, must be presented to the probate court within the time limited in 
said order, and any claim not so presented is barred forever." Section 4511. 

-The fédéral courts hâve concurrent jurisdiction with the courts 
of the States to hear and adjudicate claims against the estâtes of de- 
ceased persons between citizens of différent states, notwithstand- 
ing the fact that the states hâve by their législation conferred ex- 
clusive jurisdiction to adjudge such claims upon their probate or 
other State courts. Union Bank of Tennessee v. Vaiden, 18 How. 
503, 15 L. Ed. 472; Lawrence v. Nelson, 143 U. S. 215, 12 Sup. Ct. 
440, 36 L. Ed. 130 ; Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 
37 L. Ed. 867. In the exercise of this jurisdiction the national 
courts administer the laws of the state of the domicile of the décè- 
dent, and in the enforcement of thèse laws they uniformly follow 
the rules and décisions which govern the state tribunals in ail 
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cases in which those rules and décisions violate no right secured 
by the Constitution or laws of the nation. Aspden v. Nixon, 4 
How.467,498,11 L. Ed. 1059; Walker v. Walker's Ex'r, 9 Wall. 743, 
754, 19 L. Ed. 814; Yonley v. Lavender, 21 Wall. 376, 33 L. Ed. 
536; Morgan v. Hamlet, 113 U. S. 449, 5 Sup. Ct. 683, 28 L. Ed. 
1043 ; Byers v. McAuley, 149 U. S. 608, 615, 13 Sup. Ct. 906, 37 L. 
Ed. 867; Security Trust Co. v. Black River National Bank, 187 
U. S. 211, 227, 237, 23 Sup. Ct. 52, 47 L. Ed. 147. 

The statutes of Minnesota empowered its probate courts to re- 
ceive and allow claims at any time within 18 months after notice of 
the order which fixed the time within which they were to be pre- 
sented. If the time fixed was less than 18 months, those courts 
nevertheless had jurisdiction after its expiration for good cause 
shown to receive and allow the claims at any time within the 18 
months. The rules for the enforcement of the provisions of thèse 
statutes hâve been ahnounced and established by the décisions of 
the Suprême Court of Minnesota. Actions upon claims that are 
so contingent and uncertain that they are net susceptible of ascer- 
tainment or proof within the 18 months after notice of the order 
which fixes the time for thé présentation of claims against the estate 
of the décèdent are not barred by a failure to présent the claims to 
the probate court. Hantzch v. Massolt, 61 Minn. 361, 368, 63 N. 
W. 1069; Oswald v. Pillsbury, 61 Minn. 520, 523, 63 N. W. 1072; 
Lake Phalen Land & Improvement Co. v. Lindeke, 66 Minn. 209,- 
68 N. W. 974; Berryhill v. Peabody, 73 Minn. 233, 234, 75 N. W. 
220. Actions upon claims which are susceptible of ascertaininent 
and proof within the time fixed by the order of the probate court 
for the présentation of cla!ims are barred if the claims are not pre- 
sented within that time. Hantzch v. Massolt, 61 Minn. 361, 63 
N. W. 1069. Actions upon claims which are so contingent and un- 
certain that they are not susceptible of ascertainment and proof 
within the time fixed by the order of the probate court for the 
présentation of claims, but which become absolute and provable a 
sufïîicient length of time before the expiration of the 18 months after 
the notice of the order fixing the time to give the creditors a rea- 
sonable opportunity to présent their claims and show cause within 
the 18 months, are barred unless the claims are presented and the 
cause is shown within that time. Jorgenson v. Larson, 85 Minn. 
134, 136, 88 N. W. 439; Hunt v. Burns (Minn.) 95 N. W. 1111. 

The case in hand falls under the last rule, which is well illustrat- 
ed by the case of Jorgenson v. Larson. It is conceded that the 
claim upon which this action is based was so contingent and un- 
certain that it was impossible to ascertain or prove, prior to Jan- 
uary 25, 1902, whether or not there would ever be any liability of 
the estate upon it. But it became absolute and provable 5 months 
before the expiration of the 18 months within which the probate 
court had jurisdiction to receive and allow it for good cause shown, 
and the failure to présent it and to show that cause within that time 
is fatal to the action at law upon it under the rule and authorities 
last cited. In Jorgenson v. Larson the latter had a claim against 
the estate of K. O. Jorgenson, which was so contingent that it was 
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impossible to détermine whether any liability of the estate would 
ever arise upon it until August 17, 1899. Jprgenson died August 
28, 1898, and on October 10, 1898, the probate court, by order, limit- 
ed the time for présentation of claims against the estate to six 
months from that date. The claim was therefore not provable 
within the time limited by the order, but it became absolute after 
the expiration of that time, but nearly eight months before the 
expiration of the eighteen months within which, for good cause 
shown, the probate court was authorized to permit its présentation 
and allowance. The Suprême Court of Minnesota held that the 
failure of the claimant to présent his claim to the probate court 
and to show cause why it should be pr'esented and allowed after 
it became absolute, and within the 18 months, was a perpétuai bar 
to an action upon it. 

This, then, was the. situation of the case in hand. When the ac- 
tion before us was commenced, the probate court had the power to 
receive and allow the claim upon which this suit is founded upon 
the présentation to it of sound reasons why that course should be 
pursued. ; The court below had the same jurisdiction and power. 
Wherever the citizens of a state may secure a trial and décision of 
their controversies in its courts either by original suits, by appeals, 
or by other proceedings, citizens of différent states hâve the right 
to the détermination by the courts of the United States in appropri- 
.ate proceedings either at law, in equity, or in admiralty, as the na- 
ture of the case may require, of like controversies between them 
which involve the requisite amounts. Darragh v. H. Wetter Mfg. 
Co., 23 C. C. A. 609, 615, 616, 78 Fed. 7, 13, 14; National Surety Co. 
V. State Bank, 56 C. C. A.- 657, 667, 120 Fed. 593, 603, 61 L. R. A. 
394 ; Barber Asphalt Paving Co. v. Morris (C. C. A.) 132 Fed. 945, 
949, and cases there cited. But this power may be exercised and 
the relief sought may be pbtained in the national courts by pro- 
ceedings appropriate to the nature of the case and to the jurisdic- 
tion of those courts only. In the fédéral courts an action at law 
cannot be maintained in equity, nor is an équitable cause of action 
or an équitable défense available at law. While in many of the 
States statutes exist which permit the joinder of causes of action 
at law and in equity in the same suit, this course is not permissible 
in the fédéral courts. In truth the différence between causes of 
action at law and in equity is matter of substance and not of form, 
and no législative enactment can really remove it. In the national 
courts this ineradicable différence is as sedulously preserved in the 
forms and practice available for their maintenance as it is in the 
natures of thp causes themselves and in the principles upon which 
they rest. : A légal cause of action may not be sustained in equity, 
because there is an adéquate remçdy at law, and it is only when 
there is no such remedy that a suit in equity can be maintained. 
Equitable causes and défenses are not available in actions at law, 
because they invoke the judgment and appeal to the conscience of 
the chancellor, and the free exercise of that judgment and conscience 
is forbidden in actions at law by the rule which entitles either party 
to a trial of ail the issues of fact by a jury. Bagnell v. Broderick,, 



SCHUEMEIEB V. CONNECTICTJT MUT. LIFE INS. CO. 4i 

13 Pet. 436, 10 L. Ed. 235; Poster v. Mora, 98 U. S. 425, 438, 35 
L. Ed. 191; Scott v. Armstrong, 146 U. S. 499, 512, 13 Sup. Ct. 148, 
36 L. Ed. 1059 ; Lindsay v. Bank, 156 U. S. 485, 493, 15 Sup. Ct. 
472, 39 L. Ed. 605; Schoolfield v. Rhodes, 82 Fed. 153, 155, 27 C. 
C. A. 95, 97; Davis v. Davis, 72 Fed. 81, 83, 18 C. C. A. 438, 440; 
Highland Boy Gold Min. Co. v. Strickley, 54 C. C. A. 186, 188, 
116 Fed. 853, 854. 

The relief indispensable to the allowance of the claim at bar 
and to its payment by the executors out of the property of the 
estate in their hands was the judicial permission to présent the 
claim and to hâve it allovs^ed after the time originally fixed for 
its présentation by the order of the probate court had expired. 
The demànd for this relief was an appeal to the judgment and 
conscience of the chancelier. The claimant had no right to it 
upon which he could rely under the rules of the common law or 
of the statute. The demand presented an issue which was not 
triable by a jury or judicable in an action at law% but the allowance 
of which rested entirely in the discrétion of a court pf equity. A 
chancellor alone by the exercise of his conscience and judgment 
could détermine whether or not the claimant presented good rea- 
sons why it had not urgèd its claim within the time originally 
fixed, and could détermine whether or not permission should be 
granted to présent it and hâve it allowed after the expiration of 
that time. The court below had no jurisdiction to hear or to dé- 
termine that question in this action at law, and until it was heard 
and determined in favor of the Insurance Company its claim was 
forever barred, and no action at law upon it could be maintained. 
Hantzch v. Massolt, 61 Minn. 361, 368, 63 N. W. 1069 ; Ilunt v. 
Burns (Minn.) 95 N. W. 1111; Security Trust Co. v. Black River 
National Bank, 187 U. S. 211, 23_Sup. Ct. 52, 47 L. Ed. 147. An ac- 
tion at law may be maintained in a fédéral court to secure the al- 
lowance of a claim against an estate and a certificate of it to 
the proper state court for payment in its class, when the action is 
commenced within the time limited by the statute or by the order 
of the state court for the présentation of claims against the estate, 
and no relief in equity is requisite to permit the allowance of the 
claim. But where the extension of the time fixed for the allowance 
of claims or the allowance of a claim out of the time prescribed for 
good cause shown, or other relief, which may be secured by the 
exercise of the powers of a chancellor only, is indispensable, resort 
must be had by a suit in equity to the jurisdiction of those courts 
over the estâtes of deceased persons which is derived from the 
Court of Chancery in England. Borer v. Chapmàn, 119 U. S. 587, 
598, 599, 7 Sup. Ct. 343, 30 L. Ed. 533 ; Green's Adm'x v. Creighton, 
23 How. 90, 93, 16 L. Ed. 419; Hagan v. Walker, 14 How. 29, 14 
L. Ed. 313; Comstock v. Herron, 5 C. C. A. 266, 55 Fed. 803; At- 
torney General v. Cornthwaite, 2 Cox, Ch. 44; 1 Story, Eq. Jur. 
§ 532. 

The danger signal was planted upon the rock upon which this 
action has stranded when it was hère before. At that time the 
>record discïosed a claim due and actioriable d'uring the time fixed 
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for the présentation of claims. The Suprême Court had recently 
décidée^ that an action at law upon a claim that was absolute and 
provable, but was not presented during the time fixed by the pro- 
bate court for the allowance of claims against the estate of a dé- 
cèdent, was barred under the statutes of Minnesota, and had said : 

"Moreover, it Is obvlous, and It bas always been held, that the Clrcnit Court 
cannot, in the trial of an action at law, exercise the power of a court of equlty. 
An application to the fédéral court to decree an extension of tIme beyond tlie 
period previously prescribed by the probate court would hâve to be made 
by a Wll in equity, showing good cause." Security Trust Co. v. Black Kiver 
National Bank, 187 U. S. 211, 237, 23 Sup. Ct 52, 47 L. Ed. 147. 

In vîew of thèse facts this case was remanded to the court below 
"with.leave to the plaintifï to reply to the answer or to amend 
its çomplaint, stating its cause of action at law or, in equity, as it 
may be advised." Schurmeier v. Connecticut Mutual Life Ins. Co., 
60 C. C. A. 51, 52, 124 Fed. 865, 866, No application has, however, 
been. made by a bill in equity for the allowance of this claim out 
of time pjr for an extension of the time originally limited for the al- 
lowance bf claims against the estate of the décèdent, Schurmeier, 
and in déférence to the décision of the Suprême Court which has 
just been quoted there is now no escape from the conclusion that 
this action at law cannot be maintained upon the facts which this 
record présents. The judgment below must accordingly be revers- 
ed, and the case must be remanded to the Circuit Court for fur- 
ther proceedings not inconsistent with the views expressed in tlais 
opinipnj and it is so ordered. 



TOLEDO TRACTION CO. v. CAMERON. 

(Circuit Court o( Appeals, SIxth Circuit April 25, 1905.) 

No. 1.374. 

1. JuBiaoïCTroN or Fedebal Couet— Diveesitt or Citizenship— Minob Suvxa- 

BT GUAEDIAN. 

Where the plaintlff Is a minor suing by hls guardlan, the question of 
the jurlsdlction of a fédéral court Is determlned by his own citizensiip, 
MJd net that of his guardian, which is immaterlal. 

[Ed. Noté.— For cases in point, see vol. 13, Cent. DIg. Courts, § 858. 

Diverse citizenship as à ground of fédéral jurlsdlction, see notes to 
Shipp V. Williams, 10 C. C. A, 249 ; Mason t. DuUagham, 27 C. C. A. 298.] 

2. Samb— Allégation of Citizenship. 

An allégation In a pétition that plalntlfC Is a citizen "of sald county of 
Monroe, in the, said state of Michlgart," vehile inexact as an averment of 
citizenship of thg state of Michigan for the purpose of shovs^Ing jurlsdlc- 
tion in a fédéral court, will be tréated as sufflcient, especlally in an ap- 
pellate court, wben it has been so eonstrued and treated by both court 
and counsel In the trial court, which made a finding of the fact In accord- 
ance therèwlth. 

3. Same— Efeect of Insufficient Aveehent in Amended Pétition. 

Where the original pétition In an action contains the requislte aver- 
ments to glve a fédéral court 'jurlsdlction, such jurisdiction is not lost 
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because an amended pétition allèges plalntlffi's cltlzensWp In the présent 
tense only. 

4. SAME— ISStTE AS TO CiTIZENBHIP— COKCLtrSIVENESS OF VeBDICT. 

An averment of plalntiff's citizenship in an action In a fédéral court, 
in whlch jurlsdlction dépends on dlversity of citizenship, is a material 
allégation, wltbin the meaning of the Ohlo Code, and Is put in issue, un- 
der such Code, by a gênerai déniai in the answer ; and a gênerai verdkt 
finding the issues in favor of plalntiO, followed by judgment thereon, is 
conclusive on such issue as agalnst a défendant who bas participated in 
the trial without objecting to the jurisdiction, or asking any ruling or 
instruction on the ground of the insufflclency of the évidence on the issue. 

6. SaME— InQUIRY INTO JUEISDICTION— PBOCEDUEE. 

Under Judlciary Act 18T5, § 5, 18 Stat. 472 [U. S. Comp. St. 1901, p. 
511], where a défendant after verdict and judgment for the flrst time 
ralses the question of jurisdiction, on the ground that there was no évi- 
dence to support the jurisdictional allégations of plalntiff's pleading, 
whieh vpere put in Issue by a gênerai déniai, it is compétent for the court 
to set aside the judgment for the purpose.of inquiricg into the question, 
either with or without a jury, as It may see fit; and, unless It shall ap 
pear from the évidence adduced or f rom the record that it is without 
jurisdiction, it may re-enter the judgment on the verdict 

e. Same— Citizenship or Infant— Effect of Divorce of Parents. 

Where the father and mother of, an infant plaintlfC had been divorced, 
and he had been awarded to the custody of his mother, his domicile and 
place of citizenship, for the purposes of the jurisdiction of a fédéral court, 
are determined by hers, so long as he remains with her and in her care ; 
and the fact of the divorce deeree does not prevent her from acquirjng 
citizenship In another state for herself and him. 

[Ed. Note. — For cases in point, see vol. 17, Cent. Dig. Domicile, { 26.] 

T. Pleading— Issues Raised bt General Dknial— Ohio Code. 

An allégation in the pétition of an infant, suing lu a fédéral court by 
hIs guardian, that such guardian was duly appointed by a probate court, 
etc., is not of a jurisdictional fact, nor is it a material averment, within 
the meaning of the provision of the Ohlo Code prescribing what Issues 
may be raised by a gênerai déniai in the answer ; and, where not spe- 
cifically denied, an objection to the sufflciency of the proof of such alléga- 
tion cannot be raised after verdict and judgment. 

8. Fédéral Courts- Evidence in Actions at Law— Statutobt Limitations. 
Fédéral courts are not required by Rev. St. § 861 [U. S. Corap. Sf 1901, 
p. 661], provlding that "the mode of proof in the trial of actions at com- 
mon law shall be by oral testimony and examining of witnesses in open 
court, except as hereinafter provlded," to exclude évidence whlch, al- 
though not within the terms of such section or of the followlng provisions 
relating to dépositions, is still admissible under the prineiples of évidence 
recognized by the common law before, and at the time of, that enactment 

B. Same— Testimont Given on Former Trial— Grounds of Admissibility. 
Rev. St. Ohlo, I 5242a, which authorizes the admission in évidence of 
the testimony given by a witness on a former trial of the same case when 
the witness is dead or beyond the Jurisdiction of the court, is in con- 
formity with the rule recognized at common lavv, which permits the use 
of such évidence generally where it is Impossible to obtain a viva voce 
examination of the witness, and is not in conflict with Rev. St. § 861 [U. 
S. Comp. St. 1901, p. 661], and may properly be applied in an action at law 
in a fédéral court sitting within the state, where the witness is without 
the district, and more than 100 miles distant from the place of trial. 

to. Error— Admission of Secondary Evidence— Habmless Erhob. 

In an action for Personal injùry, where plaintiflf's Injured leg was ex- 
blbited to the jury, the subséquent admission In évidence of a photograpb 
Bhowing the injury, even if it was incompétent as secondary evideace, 
was harmless error. , 

137 F,— 4 
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11. Same— Aeticles Takbn to Jobt Eoom— Photooraph. 

Permlttlng tbe jni-y In a Personal injury case to take wlth them to the 
.iury rooin a pbotograph of plaintlff after the injury was not réversible 
error, where tlie aceuracy of the picture was not disputed. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trial,, § 735.] 

32. Stbeet Eailroads— Action foe Injuet of Child— Instbtjctions. 

In an action to recover for the Injury of a child two years old by a 
Street car in the daytime, requests for instructions that neither the fail- 
ure of the motorman to Sound the gong on approaching the plaintifC, nor 
the speed of the car, contrlbuted to or had any eflfect in causing the in- 
jury, were properly refused, where there was testimony tending to show 
that plaintifl was or should hâve been seen by the motorman for a long 
distance before he was reached, and that the speed of the car was 15 or 
20 miles an hour until plalntiff was strUck. 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

Barton Smith, for plaintifï in error, 
Charles A. Thatcher, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

SEVERENS, Circuit Judgfe. The plaintifï in the court below, 
by his guardian, brought this suit to recover the damages sus- 
tained by him in conséquence of the alleged négligence of the de- 
fendant in the management of one of its cars in a stfeet of Toledo, 
whereby he was knockèd down, and one of his feet was crushed by 
the wheel of the car to such an extent that it became necessary 
to amputate the foot and part of the leg between the ankle and 
the knee. At the time ofthe occurrence the plaintifï was about 
two years old. He had strayed away from the house where he was 
staying at the time, and wandered into the middle of the street and 
upon the ttadk of the défendant, a street car company; and while 
moving about near to the eastern rail he was struck by the for- 
ward rightThand corner of a car coming from the south and thrown 
down, and his foot was crushed as above stated. The accident hap- 
pened in the daytime in a straight street, and with nothing to ob- 
scure the'sight of the child from the motorman. Thé évidence in 
regard to the speed at which the car was running difïered consid- 
erably. From some of it the jury might hâve found that the speed 
was 15 miles an hour, and the jury might also hâve found that the 
speed was not stopped or leSsened as thè car apptoached the plain- 
tiff. ,. ■ "■■' '. 

In the plaintiff's pétition, in stating the grounds for the juris- 
diction of the court, the following allégations were made: 

"First. The said Joseph L. Cameron is a minor, and the said George L. Llt- 
tle has beèn diily appointed and qualifled by the probate court of Monroe coun- 
ty, State of Michigan, as his guardian, and Is now acting as such. The said 
minor and his said guardian are résidents and citizens of said county of Mon- 
roe, in the said state of Michigan. 

"Second. The said défendant, the Toledo Traction Company, is a corporation 
duly Incorporated under the laws of the state of Ohio, and at the time of the 
happening of the grievances he^relnafter set .fotth, and until the lOth day of 
August, 1901, owned and operated a line of street rallway in the city of Toledo, 
a municipal corporation duly organized under the laws of said state of Ohio." 
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Another street railway company was joined as défendant, which, 
as was alleged, had since the accident purchased the railway of the 
Toledo Traction Company, and had assumed and agreed to pay ail 
its debts and liabilities. Such proceedings were had that the 
suit was dismissed as to said purchasing company, and the suit 
was thereupon prosecuted against the Toledo Traction Company. 
Subséquent to the commencement of the suit, the plaintiff, by 
leave of the court, file'd an "amended pétition," concerning which 
we only need to say that it repeated the allégations respecting the 
citizenship of the plaintiiï in the identical language of the original 
pétition. To this amended pétition the défendant, the Toledo 
Traction Company, answered, admitting its incorporation under 
the laws of Ohio, that it was operating the street railway at the 
time of the accident, and that the plaintifï's foot was injured by a 
wheel of the defendant's car, but denied "each and every other 
statement and allégation in plaintifï's amended pétition contained." 

The case has been three times tried before a jury. Upon the last 
trial the jury rendered the following verdict : 

"We, the jury in this case, belng duly Impaneled and sworn, do find upon 
the issues joined for the plaintiiï, and do assess his damages at the sum of 
six thousand and flve hundred dollars ($6,500). 

"O. P. Norris, Foreman." 

Judgment was entered accordingly. The défendant moved that 
the verdict and judgment be set aside and for a new trial, upon 
grounds, among which were two — one, that "the verdict was not 
sustained by sufïicient évidence"; and another, that "the verdict 
is contrary to law." As we gather from the record, upon the 
hearing of this motion counsel for défendant urged that upon the 
trial no évidence had been ofïered by the plaintiff to prove that 
either he or his guardian were at the commencement of the suit 
citizens of the state of Michigan. Thereupon counsel for the 
plaintiff requested the court to impanel a jury and receive évidence 
which he proposed to offer in support of his allégations of the 
citizenship of the plaintiff and his guardian, and the due appoint- 
ment of the guardian. The court ordered the judgment to be set 
aside, but not the verdict. It also denied the plaintiff's request to 
impanel a jury to détermine whether the plaintiff was a citizen of 
Michigan, and whether the guardian had been lawfully appointed, 
and directed the hearing on those questions to be had before the 
court itself. The plaintiff produced witnesses who gave testimony 
tending to prove his contentions in thèse respects, and no opposing 
testimony was offered on the part of the défendant. But the défend- 
ant strenuously opposed this inquiry, denying at every step the 
authority of the court to entertain the question at ail after the jury 
trying the case had rendered their verdict and been discharged, or, 
if it had such authority, to assume to try the question itself without 
a jury, and excepted throughout to the action of the court. The 
court made a finding in favor of the plaintiff upon ail the questions 
involved in the inquiry, and thereupon restored the judgment. 

Several exceptions were taken by the défendant to rulings of the 
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court upon the trial of the imerits- before the jury, which are stated 
in the opinion further on. 

It is contended by counsel for the plànitiff in error that the court 
below did not acquire jurisdiction to try the case and render the 
judgment, and this challenge must first be attended to. Inasmuch 
as there are questions relating to the merits as well as to the juris- 
diction, we may choose whether we will first certify the latter 
question to the Suprême Court, and, àfter receiving its answer, if 
that be in favor of the jurisdiction, proceed to détermine the ques- 
tions relating to the merits, or décide the whole case in the first 
instance. McLish v. Roflf, 141 U. S. 661, 12 Sup. Ct. 118, 35 h. Ed. 
893. And as it seems to us that the question of jurisdiction hère 
presented is concluded by décisions of the Suprême Court already 
made, we adopt the latter course. The contention as made rests 
primarily upon the insiifRciency of the showing that the plaintifï 
was at the commencement of the Suit a citizen of Michigan. In 
our opinion, the citizenship of the guardian was unimportant upon 
the question of jurisdiction. The right of action was that of the 
plaintiff. The recovery belongs to him. The guardian is a. mère 
protector of the plaintifif's interest, dififering in this respect from 
an administrator or trustée in whom the légal title is vested. Wil- 
liams V. Ritchey, 3 Dill. 406, Fed. Cas. No. 17,734; Woolridge v. 
McKenna (C. C.) 8 Fed. 650, 668; Wiggins v. Bethune (C. C.) 29 
Fed. 51 ; , Voss v. Neineber (C. C.) 68 Fed. 947. 

Some embarrassment arises, though it has not been urged by 
counsel, upon the form of the allégation in the pétition, which 
is that the plaintifï is a citizen "of said county of Monroe, in the 
State of Michigan." It is certainly a very inexact form of alléga- 
tion. But considering the purpose for which it is made, and the 
facts subsequently developed in the record, we think it right to con- 
strue the allégation as one importing that the plaintiff is a citizen 
of Michigan, residing in or being an inhabitant of the county of 
Monroe. As it stands, it has no other meaning having any sig- 
nificance to the citizenship required bj'- the law of fédéral jurisdic- 
tion. Besides, the construction we are dièposed to put upon this 
language has been the one which has been accepted and acted 
upon throughout the case by counsel on both sides and by the 
trial court. But the averment is helped out. In the finding of 
the court upon the spécial inquiry made by it, it is stated that 
"the court tinds, in favor of the plaintiff, that the said plaintiff, 
Joseph L. Cameron, and the said George L. L,ittle were at the 
time of the commencement of this suit citizens and résidents of 
the State of Michigan" ; showing also, as we think, that the court 
treated the allégation as équivalent to one in due form. Thus it 
has served every purpose of a proper allégation. It is well settled 
that we may refer to the whole record to make out, if we fairly 
can, the conditions on which the jurisdiction may rest. 

An objection upon which stress is laid by counsel for plaintiff in 
error is this : The case was tried upon the amended pétition filed 
a considérable time after the commencement of the suit, and the 
language respecting the citizenship of the parties is in the présent 
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tense ; repeating in this respect, as we hâve said, the words of the 
original pétition. Counsel urge that the amendée pétition super- 
seded the original, and becomes the only one to which the court 
can hâve regard, and upon this assumption it is said the showing 
is only that the proper citizenship existed at the time of filing the 
amended pétition. But the court had already acquired jurisdic- 
tion. upon the filing of the original pétition and service of process, 
and it would not lose it by a mère amendment of the pleadings 
touching the merits of the case. A similar question was presented 
in Mexican Ry. Co. v. Pinkney, 149 U. S. 195, 13 Sup. Ct. 859, 37 
L. Ed. 699, and received a similar answer. Besides, the original 
pétition remains a part of the record, and may be looked into to 
find whether the necessary conditions appear for entertaining the 
suit. 

It is further contended that there was no évidence upon the 
trial in respect to the citizenship of the plaintifï, and that there- 
fore the court erred in not directing a verdict for the défendant, 
as requested by its counsel. It is to be noted in the first place that 
the counsel did not assign this as a reason why such a direction 
should be given, and it does not appear that any such question 
w^as raised during the trial. It was, indeed, one of the issues. By 
the rules of pleading prescribed by the Code of Ohio, ail the ma- 
terial allégations of the pétition which are not defective or insufïi- 
cient on their face must be answered; otherwise they are ad- 
mitted. Objections in the nature of a plea to the jurisdiction or 
going to the merits must be raised by the answer. In this case 
the allégations touching the jurisdictional facts were material, and 
were met and covered by the gênerai déniai of the answer. Thus 
an 'issue was raised. The jury responded that the allégation was 
true. We hâve some doubt whether the défendant, in such cir- 
cumstances, upon a bill of exceptions containing ail the évidence, 
and showing that there was no proof upon that subject, but show- 
ing also that no question upon it was raised in the court below, 
could successfuUy urge that for such reason the verdict and judg- 
ment should be set aside. But it is not necessary to décide how 
far the court will extend its inquiry for reasons impugning its juris- 
diction. In the case of Roberts v. Lewis, 144 U. S. 653, 12 Sup. Ct. 
781, 36 L. Ed. 579, which was tried under the Code of Nebraska, 
which is in ail relevant particulars like that of Ohio, the question 
arose upon the failure of the spécial verdict to déclare any finding 
upon the issue relating to the jurisdiction. If in that case the ver- 
dict had found the fact to be as alleged in the pétition, as the 
jury hâve done in the case before us, it may well be doubted wheth- 
er the court would hâve searched the évidence to find whether 
there was any proof justifying the finding. 

It is contended for défendant in error that, under the practice 
in the courts of Ohio, averments which qualify the plaintifï to 
bring the action must be met by a spécifie déniai, if the défendant 
proposes to deny them, and that a failure to specifically deny them 
admits them to be true; and it is thereupon insisted that the ques- 
tion came to an end by the failure of the défendant below to con- 
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trovert by proper pleading the qualifying averments of the péti- 
tion. The case of Brady v. National Supply Ce, 64 Ohio St. 267, 60 
N. E. 218, 83 Am. St. Rep. 753, which is relied upon by défend- 
ant in error, holds that the description of the plaintiff in the péti- 
tion as an administrator, executor, or the like, is not a material 
averment, within the meaning of the Code, and that a gênerai 
déniai is not sufficient to raise an issue upon it. But in the féd- 
éral practice an averment of the citizenship of the plaintiff in a 
suit depending upon a diversity of citizenship as the foundation 
of the jurisdiction is a material averment, and the reasons given 
for the ruling in the case of Brady v. National Supply Co., supra.. 
do not apply. Roberts v. Lewis, supra, is of itself a sufficient 
authority for this distinction, and for the différent conséquences 
which resuit therefrom. It is upon thèse grounds that we con- 
clude that the averment of the citizenship of the plaintiff was put 
in issue and determined by the verdict. But for the décision in 
Roberts v. Lewis, we should hâve supposed that the burden of 
proof was, upon the défendant to disprove the prima facie sufficient 
averment of thé plaintiff, as was always held upon pleas in abate- 
ment in the earlier practice. But the décision in that case seems 
to assume that the burden was on the plaintiff, and that the origi- 
nal presumption was rebutted by the defendant's déniai in his 
pleading. Probably the conclusion of the Suprême Court was rest- 
ed upon the différent mode of pleading brought in by the régula- 
tions of the Code. Accepting this conclusion, and assuming that 
we may go behind the verdict to find whether it rested upon any 
évidence sufficient to support this particular allégation of the pé- 
tition, and that, if it did not, the question was still an open one, 
we corne to the proceedings subséquent to the verdict and judg- 
ment. 

Counsel for the défendant insist hère, as they did below, that the 
Circuit Court transcended its authority when it took upon itself 
the détermination of the question which the counsel on both sides 
and the court also seem to hâve supposed to remain unsettled. 
Under the ruling in Morris v. Gilmer, 129 U. S. 315, 9 Sup. Ct. 289, 
32 L. Ed. 690, counsel for défendant might still hâve advanced by 
some appropriate method a suggestion to the court that for reasons 
stated the court did not bave jurisdiction, and that the matter 
should be investigated. But they did not do this, and seem ta 
hâve relied confidently upon their objection that the court had no 
power to make such an investigation, or, if it had, that it could 
not do so without a jury. We are of opinion that the défendant 
had already lost any right which it might hâve had under any 
law in force prior to the act of 1875 to contest the jurisdiction, and, 
further, that it bas no right under that act to complain of the 
course taken by the court in pursuing the investigation. Ail con- 
cerned had proceeded upon the trial as if the jurisdiction existed, 
and the case had ended in a verdict and judgment. If the question 
was not foreclosed, and, under the authority of the act of 1875, 
the court for any reason doubted its jurisdiction, it might institute 
an inquiry. And in doing this the court was not required, as 
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coiînsel erroneously suppose, to impanel a jury. It might do that, 
or it might itself hear the évidence, and then say whether it ap- 
peared "to the satisfaction of the court" that for any reason it did 
not hâve jurisdiction. The language of the act of 1875 imports 
that the court may adopt such methods of satisfying itself as the 
nature of the case may require. 

In Wetmore v. Rymer, 169 U. S. 115, 18 Sup. Ct. 293, 42 L. Ed. 
682, there had been, as hère, a trial, verdict, and judgment in an 
action at law. During the course of the trial it was suggested that 
the amount or value involved was not sufficient to give jurisdic- 
tion to the court. But the court directed the trial to proceed to a 
verdict, and reserved the question raised for its own détermination. 
After the verdict and judgment had been entered for the plaintifï, 
the court set aside the verdict and judgment, and entertained a 
motion made by défendant to dismiss the cause for want of juris- 
diction, and gave leave to the parties to file affidavits in regard to 
the value of the land in controversy. Upon considération of the 
motion, the court sustained it, and dismissed the suit for want of 
jurisdiction. The plaintifï excepted to this action of the court, and 
took a bill of exceptions. In delivering the opinion of the court, 
Mr. Justice Shiras said: 

"The statut© [referring to the act of 1875] does not prescribe any partlcular 
mode in which the question of the jurisdiction Is to be brought to the atten- 
tion of the court, or how such question, when raised, shall be determlned." 
And again : "The questions might arlse in such a shape that the court might 
consider and détermine them without the intervention of a jury. And It 
would appear to hâve been the intention of Congress to leave the mode of 
raislng and trying such cases to the discrétion of the trîal judge." 

No doubt was expressed as to the yalidity of the proceeding, and 
the court proceeded to review the décision of the trial judge upon 
the same data as he had donc. 

In Globe Refining Co. v. Landa Cotton Qil Co., 190 U. S. 540, 
23 vSup. Ct. 754, 47 L. Ed. 1171, the défendant pleaded that the 
damages wete fraudulently magnified by the plaintifï in its péti- 
tion for the purpose of giving the United States court jurisdiction. 
Before trying the merits, the judge took up the considération of 
the plea, refused the plaintifï's demand for a jury, and, having 
found that less than $2,000 was really involved, dismissed the suit. 
On a writ of error sued out by the plaintiff, the action of the trial 
court was in ail things affirmed. In both thèse cases the finding 
of the court below in respect to the jurisdictional fact was reviewed 
by the Çupreme Court on a bill of exceptions, upon the considéra- 
tion given in the first of thèse cases to the question of the proper 
mode of review. Pursuing that course, we corne to the question 
whether the Circuit Court, in view of the eyidence produced at 
the hearing, takén in connection with the facts appearing ç>n the 
record, èrred in finding that the plaintifï was at the commence- 
ment of the suit a citizen of Michigan. The court was acting 
uiider the authority of the act of 1875, and it is settled that i^ muât 
çlearly. appear that the court is being împose.d upon, in order tô 
justify a dismissal of the cause; and we may add that thisrule is 
appiied with increased rîgor when the présentation of the ôbjec- 
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tion is long delayed, as when the case has been tried and a verdict 
and judgment on the merits has been reached before the atten- 
tion of the court has been drawn to it; presupposing, of course, 
that the lack of jurisdiction is not apparent on the record. Depu- 
tron V. Young, 134 U. S. 241, 10 Sup. Ct. 539, 33 L. Ed. 923. On 
the hearing it was shown that on June 26, 1901, the mother of 
the plaintiff, upon the ground of extrême cruelty and willful neg- 
lect to provide her and their child with the necessaries of life, ob- 
tained a decree of divorce from her husband in the court of com- 
mon pleas of Lucas county, Ohio, by which decree the care, cus- 
tody, and control of the plaintiff was awarded to her ; permission 
being given the father, "when hère, to see the child at reasonable 
times." And at said hearing in the court below she testified that 
the plaintiff was born in Toledo, and that af ter the divorce and 
in February, 1902, she went to Monroe, in the state of Michigan, 
to accept a position which had been ofïered her there; that she 
took the plaintifï with her, and that she and the plaintiff had liyed 
in that state ever since; that during that time she took care of 
the plaintiff, keeping him with her. Letters of guardianship of 
the plaintiff were grantëd to Little August 22, 1902, by the pro- 
bate court of Monroe county, Mich. They were ofifered in évi- 
dence and received over an objection that the jurisdiction of the 
probate court to issue them was not shown. But whether the 
letters were granted with or without jurisdiction, the facts that 
they hàd been granted to a résident and citizen of Michigan, and that 
he had acçepted and acted upon them, had some bearing upon 
the permanency of the plaintiff's résidence in that state. No évi- 
dence on this issue was tendered by the défendant, It is true, 
she did not testify what her intention was in removing to Michi- 
gan, and whîle she resided there, in relation to the permanency 
of her résidence; but it may be inferred from her continuing to 
"live" there, as she said, from February, 1902, to the time when 
she testified, which was in June, 1904. We think it cannot be 
held that the court erred in its finding in favor of the plaintiff. 
Certainly it cannot be said that it clearly appeared that the plain- 
tiff was not a citizen of Michigan. Counsel for plaintiff in error 
contends, fîrst, that the domicile of the father détermines the domi- 
cile of the child, and that the father is not shown to hâve been 
at any time a citizen of Michigan; and, second, that the plaintiff 
became a ward of the court by virtue of the divorce proceedings 
in the Lucas county court of common pleas, and that the mother 
had no lav^rful right to transfer him from the domicile of his birth 
to another state, and thereby confer a foreign domicile. 

It is doubtless true that the gênerai rule is that the domicile 
of the child follows that of the father. But this rule does not hold 
when the parents are judicially separated, and the çustody of the 
child is awarded to the mother. Barber v. Barber, 21 How. 582, 
16 L. Ed. 226; Cheever v. Wilson, 9 Wall. 108, 19 L. Ed. 604; 
Wiggin» V. Bethune (C. C.) 29 Fed. 61. 

It would be inconsistent with such a decree that the domicile of 
the child should continue to be that of the father, for the custody; 
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and control of the child, upon which the father's domicile is im- 
puted to the child, no longer exists, but is transferred to the mother. 
Nor can we think that the power of control of the Lucas county 
court of common pleas over the plaintiff acquired by the divorce 
proceedings prevented the plaintifif from acquiring a domicile in 
another state. It would be an unreasonable and anomalous thing 
to hold that the mother would be tied down to a fixed domicile in 
Ohio, if her necessities or interests required her to remove to an- 
other State; and it would be equally so to hold that the domicile of 
the child had become so fastened by the divorce proceedings that 
he could not acquire a domicile elsewhere, notwithstanding he had 
acquired a fixed home there and ail his relations to the place of his 
original domicile hâve been broken oflE. 

We do not consider it necessary to décide whether the objection 
to the guardian's authority under his letters from the probate court 
of Monroe county, because of the lack of proof of the necessary 
steps to confer jurisdiction upon that court, was valid or not. Prob- 
ably it would hâve been a good objection to the letters if made at a 
proper time. The Suprême Court of Ohio, in the case of Brady v. 
National Supply Co., above referred to, held that under the Code 
the allégation in the pétition that the plaintiff is an adminstrator, 
exécuter, or other trustée was not a material averment, within the 
meaning of that term in the provision of the Code prescribing what 
issues may be raised by a gênerai déniai in an answer. There arc 
even stronger reasons for applying that rule when the question 
arises upon the status of guardian whose relation is that of a pro- 
tector or next friend. We hâve already referred to the distinction 
between such averments and those of jurisdictional facts in plead- 
ings in the courts of the United States. The défendant failed to 
plead specially any objection to the guardian's représentation, and 
the propriety of it was thereby admitted. It was not a jurisdiction- 
al fact. At ail events, such an objection as this could not be first 
raised after the verdict and judgment. 

Several assignments of error in rulings upon the trial of the 
merits remain to be considered. The most important of thèse rul- 
ings was the admission of the testimony of a witness (Pease) given 
on a former trial of the cause. This witness at the time of this trial, 
as well as at the time of the former trial, resided at Elkhart, Ind.- — 
a place without the jurisdiction of the court, and more than 100 
miles distant from the place of trial. His absence was sufficiently 
proven. A stenographer employed by both parties, who took down 
his testimony on the former trial, was called, and testified that he 
had his shorthand notes of the testimony of the witness, and had 
written out a transcript thereof, which he produced. It was there- 
upon offered in évidence by the plaintiff. The defendant's counsel 
consented that the transcript might be used instead of the short- 
hand notes, but objected to the évidence; stating the grounds of 
the objection as follows: 

"(1) That there Is no statute authorizing the readlng of this testimony. 
"(2) That the state statute is not applicable to the practiçe In this court. 
"(3) That the absence of the witness from the jurisdiction of the court has 
not been shown." 
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The objection was overruled, the évidence was admitted, and the 
défendant excepted. It is now insisted that this ruling was in con- 
travention of section 861 of the Revised Statutes [U. S. Comp. St. 
1901, p. 661], w^hich déclares that "the mode of proof, in the trial 
of actions at common law, shall be by oral testimony and examina- 
tion of witnesses in open court, except as hereinafter provided." 

It seems to us very doubtful whether the objection was suf- 
fîciently definite to raise the question which counsel now propose. 
The évidence was not offered under the authority of any statute of 
the United States. And it is improbable that counsel had in mind 
the particular ground of objection they now urge, or that the court 
understood the objection to refer to the provision of the statute 
above quoted. But waiving this doubt, we wiU consider the ob- 
jection now urged as ha,ving been duly taken. In order to a just 
construction of this statute, it is necessary to recur to the history 
of the common law relative to the subject, and the circumstances 
under which the statute was enacted. Although the courts of 
chancery and of admiralty had always exercised the power to issue 
commissions to take dépositions abroad, as well as within their 
jurisdictions, yet in the common-law courts of England the mode 
of proof was and had always been the same as that prescribed by 
this statute. And they had not, or at least did not claim to hâve, 
the power to authorize the taking of dépositions to be read upon 
the trial of causes before them. And they did not exercise such 
authority until the passage of the act of 13 Geo. III, c. 63, which em- 
powered those courts to issue commissions for the examination 
of witnesses in cases where the cause of action arose in India. 
Afterwards, but not, as we understand, until after the date of the 
judiciary act of 1789, this authority was enlarged by other acts of 
Parliament and made gênerai. When Congress was engaged in 
the establishment of the inferior courts authorized by the Constitu- 
tion, and defining their jurisdiction, their powers, and their modes 
of procédure, it was mapping out a scheme for the judicial depart- 
ment of a government which succeeded the institutions of the 
older régime. Separating the jurisdictions into those of courts of 
law, of equity, and of admiralty by the familiar lines of démarcation, 
it was natural that the same motives and purposes as those which 
so universally, in this country, inspired the adoption of the substan- 
tive law of England, should induce, as far as practicable, provisions 
for retaining in the several courts similar modes of procédure. Con- 
gress therefore declared that the mode of proof in actions at law 
should be the mode familiar to the common-law courts. But being 
cognizant of the embarrassment which those courts had experienced 
in obtaining and using the évidence of persons who could not be 
brought into court aùd examined orally, and cognizant, also, as the 
authors of our statute undoubtedly were, of the précèdent which had 
shortly before been set by the act of Parliament first mentioned, 
Congress added to the gênerai language of the provision the excep- 
tion which it proposed to make, whereby the court should hâve 
power to authorize the taking of dépositions in the circumstances 
thereinafter specified. So that, in substance, what is called an "ex- 
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-ception" was simply an opening for letting in an addition to the pow- 
€rs of the court as they had been customarily exercised. But there 
is no warrant for thinking that in doing this Congress had any 
thought of altering the rules of évidence which obtained in such 
courts, or intended to exclude évidence which, without référence to 
the use of dépositions taken under that statute, would be admissible 
upon the generally recognized principles of évidence. 

We are therefore of opinion that the question whether the testi- 
mony of this absent witness, taken and written down on the former 
trial by the common employé of the parties, was properly admitted, 
is to be tested by the gênerai rules of évidence, rather than by any 
requirement in the statutory provisions above referred to concerning 
the mode of procédure. The case Ex parte Fisk, 113 U. S. 713, 5 
Sup. Ct. 724, 28 L. Ed. 1117, and the language of the leamed justice 
who delivered the opinion of the court, are principally relied on 
by counsel for the plaintiff in error. But we think that nothing was 
there decided which is in conflict with the views we hâve expressed. 
Tlie method of obtaining proof provided for by the statute of the 
State of New York was not a method known to the common law, 
nor could such évidence be used' consistently with its rules of évi- 
dence, for the witness was within the jurisdiction, and there was 
no claim that he was going beyond it, nor was any other reason 
shown why he could not be brought in for oral examination at the 
trial. The rule prescribed by Rev. St. § 861 [U. S. Comp. St. 
1901, p. 661], was a positive enactment of the rule of the common 
law. The New York statute was in conflict with that rule, and 
could not, therefore, prevail in the courts of the United States. Nor 
could the déposition be taken under the exceptions contained in 
thQ sections foUowing section 861, for neither of those sections 
provided for the taking of dépositions in such circumstances. If, 
therefore, the testimony which is the subject of contention in the 
case before us was admissible by the common-law rules of évidence, 
the provisions for taking dépositions are not material. And we 
think that not only in the English courts, but in the fédéral as well 
as in the state courts, the admissibility of such proof has been quite 
constantly regarded as controlled by the gênerai rules of évidence, 
and the proof held to be admissible when the witness who delivered 
the testimony on the former trial is dead or has become insane or ré- 
sides beyond the reach of the process of the court, or, as held in some 
instances, when the witness has lost his memory of the events he 
had formerly testified about. Other circumstances hâve sometimes 
been recognized as sufficient to justify the admission of the former 
testimony. The meaning of the condition that the witness résides 
beyond the reach of process is illustrated by certain décisions of 
the Suprême Court of Michigan, where the court held, in Howard 
V. Patrick, 38 Mich. 795, and Labar v. Crâne, 56 Mich. 585, 23 N. 
W. 323, that the testimony of a witness who résides abroad, taken 
on a former trial, is admissible on a subséquent trial, but in Kellogg 
V. Secord, 43 Mich. 318, 3 N. W. 868, held that the rule did not 
apply when a résident of the jurisdiction was only temporarily ab- 
sent, and had not been subpœnaed, and no effort had been made to 
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secure hîs atténdance. There was a like ruling upon similar facts 
in Stein v. Bowman, 13 Pet. 209, 10 L. Ed. 129. The parties must 
be the same, or at least in privity, with those who were in contro- 
versy in the former suit, and hâve had an opportunity to cross-ex- 
amine the witness; and, when it is not the same suit, the issues 
must be substantially the same. In some instances the courts hâve 
decHned to apply the ruie in criminal cases, but in civil cases the 
décisions are quite uniform to the effect that such testimony is 
compétent, except in Massachusetts and New York, vi^here the rule 
is otherwise, as hereinafter explained. 1 Greenleaf on Evidence, 
§ 173; 1 Wharton on Evidence, §§ 177, 178. 

The last-named author collects a considérable number of cases, 
nearly if not quite ail of them being cases decided in jurisdictions 
vs^heré either by the inhérent power of the court or by statutory pro- 
visions the taking of dépositions was authorized. Many other au- 
thorities than those cited by Wharton, but to the same efifect, are 
cited in 2 Wigmore on Evidence, § 1404, note 5, in support of the 
doctrine of the text, which is the same as that of the other authors 
above cited. Among the more récent cases are McGovern v. Hays, 
75 Vt. 104, 53 Atl. 326; Louisville Water Co. v. Upton, 36 S. W. 
520, 18 Ky. Law Rep. 326; Radford v. Georgia & Ala. Rv., 113 
Ga. 687, 39 S. E. 108; Atchison, T. & S. F. R. Co. v. Osborn, 64 
Kan. 187, 67 Pac. 547, 91 Am. St. Rep. 189. We cannot make room 
for canvassing the cases in détail, but will refer to some of those 
in the courts of the United States, which, of course, are ail later than 
the judiciary act, in which section 861 and the provisions for tak- 
ing dépositions are found. 

In Sims v. Hundley, 6 How. 1, 12 L. Ed. 319, the certificate of a 
notary was held, under a statute of Mississippi, compétent évidence 
of facts which by the gênerai rule should hâve been proven by him 
as a witness. 

In Philadelphia, Wilmington & B. R. Co. v. Howard, 13 How. 
307, 334, 335, 14 L. Ed. 157, the plaintiff on the trial ofïered to prove 
certain testimony of a deceased witness given on a former trial of 
an action in a state court which involved the same subject, and the 
parties were privies with those in the later suit. The évidence was 
objected to, but the objection was overruled. Mr. Justice Curtis, 
delivering the opinion of the Suprême Court, said : 

"We eonsider the eviflence was admissible upon two grounds [statlng one], 
and also because, the witness belng dead, hls déposition, regularly taken in a 
suit in which both the plalntiffl and défendant were parties, touching the same 
subject-matter in Issue in this case, was compétent évidence on its trial." 

In Burton v. Driggs, 20 Wall. 125, 22 L. Ed. 299, which was an 
action at law,! the plaintiff offered to prove the contents of a dépo- 
sition of a witness living beyond the reach of process, but which had 
been lost. This was objected to, but admitted. The Suprême 
Court held there was no error, saying by Mr. Justice Swayne, who 
delivered its opinion : 

"In Harper v. Cook, 1 Car. & Payne, 139, it was held that the contents ot 
a lost affldavlt mlght be shown by secondary évidence. The necesslty of re- 
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taking It was not suggested. In the présent case the wltness lived In another 
State, and more than one hundred miles from the place of trial. The process 
of the conrt could not reach him. For ail jurisdictional purposes, he was as 
If he were dead." 

In Ruch V. Rock Island, 97 U. S. 693, 24 L. Ed. 1101, the witness 
was dead. The évidence offered to prove his former testimony was 
the oral évidence of witnesses who heard the deceased witness testi- 
fy, and had taken notes of it. Upon an objection and exception, 
the Suprême Court affirmed the ruling of the court below admitting 
the évidence. 

In Stebbins v. Duncan, 108 U. S. 32, S Sup. Ct. 313, 27 L. Ed. 
641, the plaintifï proved tiaat the dépositions of certain witnesses in 
the case had been lost by fire, and thereupon ofïered copies in évi- 
dence. The objection made to the introduction of the copies was 
that the death of the witnesses was not shown, nor was it proven 
that they were incompétent to testify, or that their déposition could 
not be retaken. The objection was overruled. Upon an exception 
to this ruling the Suprême Court said at page 46 of 108 U. S., page 
322 of 2 Sup. Ct. (27 L. Ed. 641) : 

"But If the witnesses had lived in another state, and more than a hundred 
miles distant from the place of trial, proof of the contents of their dépositions 
would hâve been admissible. Burton v. Driggs, 20 Wall. 125, 22 L. Ed. _299. 
Therefore, to hâve made the objection tenable, it should hâve aiso been' put 
upon the ground that the witnesses were not shown to réside In another state, 
and more than a hmidred miles from the place of trial. This It did not do. 
When a party excepts to the admission of testimony, he Is bound to state his 
objection speciflcally, and in a proceeding for error he Is confined to the ob- 
jection so taken. Burton v. Driggs, nbi supra. The original dépositions were 
taken In the elty of Washington. It is therefore probable that the witnesses 
resided there. If the copy of the dépositions had been objected to because It 
was not shown that the witnesses resided out of the district, and more thaii 
a hundred miles from the place where the court was held, the plaIntifCs below 
might hâve snpplled proof of that fact. The objection, as it was made, was 
not broad enough and spécifie enough, and was therefore properly overruled, 
and the évidence admltted." 

In Mattox v. United States, 156 U. S. 239, 15 Sup. Ct. 337, 39 
h. Ed. 409, the same question arose in a criminal case. The witness 
who had given the testimony on the former trial had since deceased, 
and the question was whether the stenographer's notes of his testi- 
mony taken on the former trial could properly be admitted in évi- 
dence on the new trial. The objection was that this infringed the 
constitutional provision that the accused shall "be confronted with 
the witnesses against him." But the Suprême Court held otherwise, 
and fortified its conclusion by référence to the long-continued prac- 
tice in England and in this country, which showed that the admis- 
sion of such évidence was not regarded as in violation of the consti- 
tutional provision. And Mr. Justice Brown, in delivering the opin- 
ion of the court, said at page 244 of 156 U. S., page 340 of 15 Sup 
Ct. (39 L. Ed. 409), what seems to us a considération of vital im- 
portance : 

"The substance of the constitutional protection Is preserved to the prlsoner, 
In thie advantàge he has once had of seelng the wltness face to face, and of 
snbjecting him to.the ordeal of a cross-examinatlon." 
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The question was presented to the Circuit Court of Appéals for 
the Eighth Circuit in the case of. Chicago, St. P., M. & O. Ry. Co. v, 
Myers, 80 Fed. 361, 49 U. S. App. 379, 25 C. C. A. 486, in a civil 
case, where the witness who gave the évidence on the former trial 
was beyond the reach of process. The court held that in gênerai 
such évidence is admissible, though, because the stenographer's 
notes were imperfect in that case, they were held properly rejected. 
Judge Thayer, in delivering the opinion of the court, said : 

"The rule appears to be establlshed in Minnesota, where this ease was 
tried, that such testimony Is admissible. MInn. Mill Oo. v. Ry. Co., 51 Minn. 
304, 58 N. W. 639; King v. McCarthy, 54 Mlnn. 190, 55 N. W. 960. And the 
same rule, it seems, prevalls in some other jurisdlctlons. Ry. Oo. v. Ellîlns, 
39 Neb. 480, 58 N. W. 164, and cases there cited. We can see no substantial 
objection to the admission of such testimony, when on the first trial the wit- 
ness was fully examined and cross-examined, provided always that the sténo- 
graphie report of hls testimony is proven to the satisfaction of the trial court 
to be correct, by the person by whom it was reported, and provided further 
that the witness is beyond the reach of process of the court, and his personal 
attendance cannot be secured. Such testimony, we think, may very properly 
be accorded the same weight as a déposition duly taken on notice." 

And we think the statement that the testimony of ail witnesses 
in common-law cases tried in the fédéral courts must find its war- 
rant in the very terms of section 861, and the exceptions following 
it, providing for the taking of dépositions, is not correct, and is not 
required by the proper construction of those statutes, and in many 
instances would work great hardship and injustice. The présence 
of the witness cannot be compelled. True, his déposition might 
hâve been taken. But that would not be his testimony in open 
court. There would- be no confrontation of the jury with the wit- 
ness. It is not disputed that a déposition once taken and used on 
a trial may be used on a subséquent trial of the same case. In the 
présent instance the testimony taken on the former trial was the fuU 
équivalent of a déposition taken de bene esse. 

The principal exceptions to the jurisdictions in which it is held 
that the permanent résidence of the witness beyond the reach of the 
process of the court furnishes the same ground for the admission of 
his former testimony as would his death are the states of Massa- 
chusetts and New York. It is of interest to note how the rule 
that only the death of the witness furnishes ground for the admis- 
sion of such testimony had its origin in those states. The leading 
case in Massachusetts was that of Le Baron v. Crombie, 14 Mass. 
234. In that case the first trial was before a justice of the peace. 
Upon appeal a second trial was had in the circuit court. A witness 
who testified on the first trial had in the meantime become incompé- 
tent by reason of a conviction for larceny. The plaintiff ofïered 
proof of his former testimony, which was received. The Suprême 
Court held that this was error. In the opinion delivered by Parker, 
C. ]., it was said : 

"We believe that in England the proof of such déclarations has been limlted 
to the case where the principal witness is dead, for wé flnd no cdse where 
Such évidence has been . admltted when the testimony of the principal has 
been lost by any other cause. Indeed, the dépositions of witnesses taken in 
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chancery In a cause pending there — ^the wltnesses belûg compétent at the tlme 
—are not admitted at the trial of the same cause In the courts of common 
law If In the meantlme the wltnesses hâve become incompétent by reason of 
an interest devolved upon them without thelr agency." 

While there is some discrepancy in the English Reports upon the 
point last mentioned in this quotation, it was certainly an erroneous 
impression that a rule for restricting the admission of the former tes- 
timony to cases where the witness has since died was settled by the 
law of England, as was the impression that no case was to be fotmd 
admitting any other ground. It is true, there were a number of cases 
which held that death was suffitient reason, and where the rule was 
stated in that form. But that was not holding that no other cause 
would be sufficient. On the other hand, there had been for a long 
time a course of décisions that the continued absence from the 
jurisdiction furnished an equally valid reason for receiving the 
former testimony of the witness, and frequently thèse conditions 
were put in the alternative. Thus in the case of Thatcher and 
Waller, T. Jones, 53, it was held by the King's Bench, in 28 Car. II, 
ail the judges agreeing, that the déposition of a witness taken be- 
fore a coroner, when it was shown that the witness had gone be- 
yond seas, might be read upon the trial, and the court said that "the 
case was ail one as if he had been dead." And on the trial in 
King's Bench of an issue directed out of chancery in Lord Altham 
V. Earl of Anglesea, in 8 Anne, Gilbert's Eq. Rep. 18, it was held 
by Holt, Ç. J., ail the judges agreeing, that the dépositions of wit- 
nesses taken on a case in Ireland between the same parties involv- 
ing the same matter might be read, the reason given being that 
"there is no way to fetch the person out of Ireland"; "no subpœna 
runs thither;" and the court added, "This is like the common case 
where the déposition of a person that is sick or dead or bej^ond sea 
is admitted as évidence." In 170'i', as is said in Fry v. Wood, 1 
Atk. 445, temp. Lord Hardwicke, "it was agreed in this case, when 
a person has been examined in chancery, that in a case at law be- 
tween the same parties his déposition may be used in évidence if 
it can be proved that the witness is dead, or by reason of sickness, 
etc., is not able to attend, or that he is out of the kingdom, or other- 
wise not amenable to the process of the court." In Patterson v. 
St. Clair, Barn. 268, it was held by the King's Bench that the déposi- 
tion of a witness who at the time of the trial was in Scotland might 
be read, notwithstanding the objection that "the witness ought to 
hâve given his testimony upon oath in person." And in Ward v. 
Sykes, Ridgeway, 193, it was said that dépositions taken de bene 
esse will not be allowed to be read "without proof by oath of death 
or absence beyond sea." It would seem from the language of the re- 
port that this was said of a trial at common law, but this is not cer- 
tain. However, the practice in allowing the use of dépositions de 
bene esse in such circumstances appears to hâve been the same in 
the courts of common law and of equity. In Falconer v. Han^on, 1 
Camp. 171, tried before Lord Ellenborough in 1808, the déposition 
of a witness who was a seafaring man, taken while his vessel was 
lying in the Thames, was ofïered in évidence. And the report 
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States that the chief justice was disposed to receive the déposi- 
tion upon the presumption fhat the witness was absent from 
the kingdom, if it could be sh^wn that any efforts had been re- 
cently made to find him. But he thought that, in the absence of 
such proof, the évidence of his absence was too vague to adttiit the 
déposition. But the ruie stated in Le Baron v. Crombie has been 
adhered to in Massachusetts. The leading case in New York 
appears to be that of Wilbur v. Selden, 6 Cow. 164, which was de- 
cided by Chief Justice Savage on a motion for a new trial. On the 
trial of the case the plaintiff had ofifered proof of what a witness had 
swom to in a former action relatirig to the same matter between 
parties, with whom the then parties were in privity, upon proof that 
the witness, who had resided in New York, had left the city, declar- 
ing that he was going to the back parts of Pennsylvania, and could 
not be found on diligent inquiry. The évidence was objected tO; 
but admitted by the judge. The chief justice held that this was er- 
ror, and said that in order to admit such évidence the witness must 
be dead; citing 1 Phil. Ev. 215; Butler, N. P. 243-4, T. R. 290; 
Le Baron v. Crombie, 14 Mass. 234, above cited; and Lightner v. 
Wike, 4 Serg. & R. 203. In 1 Phil. Ev. 215, the author is treating 
of unsworn déclarations, in the nature of hearsay, of attesting wit- 
nesses to wills, who hâve since died. In another part of his work 
(vide note "a," Sills v. Brown, 9 Car. & P. 601), he states the rule 
in regard to dépositions thus : 

"A book of authority [Bullèr's Nlsl Prius], after stating the gênerai rule 
that dépositions are not évidence where there can be no cross-examinatlon, 
adds, by way of exception, 'yet if the witnesses examined on a coroner's 
inquest, be dead or beyond sea, their dépositions may be read, for the coroner 
is an ofBcer appointed on behalf of the public to make Inquiry about the 
matters within his jurisdiction.' " 

And Mr. Phillipps further states: 

"It seems to be the prevailing opinion that they are admissible, though 
the prisoner may bave been absent at the time of taidng the inquisition." 

And in Sills v. Brown, Coleridge, J., held, in an action for dam- 
ages, that the déposition, taken before a coroner, of a witness shown 
to be beyond sea at the time of trial, was admissible. It would 
seem to be a proper inference that the impartial attitude of a cor- 
oner was a guaranty of a full examination of the witness. Bullèr's 
Nisi Prius is not authority for the rule stated in Wilbur v. Selden. 
At the page referred to (243) the author is speaking of a case where 
testimony which the défendant had put into his case on a former 
trial was offered in an action in which the other party was plaintiff, 
and in such case it was said the évidence would be admissible "in 
case the witness be dead or cannot be found." In the next para- 
graph he restâtes the rule, but mentions only the death of the wit- 
ness. But it is Obvious this is only a short way of stating the prin- 
ciple, for he refers to the instance of dépositions as analogous where, 
he says, the same exceptions in favbr of the admissibility of such 
évidence obtain ; and at page 239 other instances are stated in which 
the former déposition is compétent: First, where the witness is 
dead; second, where he is soiight for and cannot be found (which 
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obviously means within the jurisdiction) ; and, third, when he has 
been subpœnaed, but has fallen sick by the way. 

In the case of King v. JoUifïe, 4 T. R., 285, 290, the question was 
whether an affidavit which had been taken and used as the basis oi 
a criminal information could be used as the basis of another in- 
formation concerning the same matter. It was held that it could. 
In delivering judgment. Lord Kenyon, G. J., said: "So, in courts 
of law, the évidence which a witness gave on a former trial may be 
used in a subséquent one if he dies in the intérim." There was no 
actual décision upon any question relevant to the case of Wilbur v. 
Selden. And Lord Kenyon had himself recently said in Rex v. 
Eriswell, 3 T. R. 707, 721, that when the witness had become in- 
sane the case is the same as if he were dead. It would therefore 
seem that, when he spoke of the former testimony of a deceased 
witness, he was using that instance as typical of a rule or prin- 
ciple. The question in Lightner v. Wike was whether proof of 
what a witness had sworn to in another trial, relating to the same 
subject, was admissible in the later suit. The Suprême Court of 
Pennsylvania held that such évidence was compétent in cases where 
the witness had deceased ; that this was from necessity, because the 
witness could not be examined. But the court did not hold that 
the death of the witness was the only condition on which it would 
be received, but said that exceptions to the gênerai rule requiring 
viva voce examination would not be extended further than neces- 
sity required. The case did not require the court to make any 
déclaration as to what circumstances would create such a necessity, 
and no such déclaration was made. The necessity which the 
court speaks of is that which arises from the impossibility of a 
viva voce examination. The same court, a month later, held in 
Magill V. Kauflfman, 4 Serg. & R. 317, 8 Am. Dec. 713, that, for the 
purpose of the rule, the permanent absence of the witness in Ohio 
was the same thing as his death. The later cases in Pennsylvania 
hâve established the rule in that state upon the principle which we 
must think is the sound one — that if, from any cause, the viva voce 
examination of the witness cannot be had, his former testimony 
should be received, when the other recognized conditions which 
we hâve referred to are established. 

The facts in the case of Wilbur v. Selden were like those in 
Kellogg v. Secord, 42 Mich, 318, 3 N. W. 868, and Stein v. Bow- 
man, 13 Pet. 209, 10 L. Ed. 129, supra; that is to say, the witness 
had been a résident in the jurisdiction, and had gone away, but it 
was not shown that he was permanently absent. But the courts of 
New York hâve since foUowed the dictum that the witness must 
be dead, although the Suprême Court, in Crary v. Sprague, 12 
Wend. 41, 45, 27 Am. Dec. 110, said: "It is obvions there can 
be scarcely a shade of différence between death and absence, either 
in principle or hardship." Of course, the only object of our référ- 
ence to thèse décisions in Massachusetts and New York is to déter- 
mine their accuracy in exhibiting the common-law rule of évi- 
dence. 

137 F.— 5 
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For the défendant in error it is contended that astatute of Ohio 
containing provisions applicable to the question we are considering 
is erjtitled to récognition and adoption in the fédéral courts sitting 
in the, State, by virtue of section 7^1 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 581], which provides that: 

"The laws of the several States, exeept where the Constitution, treaties, 
or statutes of the United States otherwise requlre or provide, shall be re- 
garded as rules of décision in trials at common law. In the courts of the 
United States, In cases where they apply." 

The statute referred to is section 5242a, Rev. St. Ohio (Bâtes' 
Ann. St., p. 3799), and reads as follows: 

"Whenever a party or a witness, after testifying orally, die, or Is beyond 
the jurisdiçtioa of the court, or can not be found after diligent search, or is 
insane, or through any physical or mental inflrmity is unable to testify, or 
bas been Sùmmoned, but appears to hâve been kept away by the adverse 
party, if the évidence given by such party or witness bas been or shall be in- 
corporated Into a bill of exceptions in the case wherein such évidence was 
given, as being ail the évidence given by such party or witness, and which 
bill of exceptions shall hâve been duly signed by the judge or court before 
whom such évidence was given, the évidence so incorpoçated into such bill 
of exceptions inay be read in évidence by either party on a further trial of 
the case, and in case no bill of exceptions has been taken or signed as afore- 
said, but the évidence of such party or witness has been taken down by any 
compétent officiai stenographer the évidence so taken by such steuog- 
rapher may be read In évidence by either party on the further trial of 
the case, and shall be deemed and taken as prima facie évidence of 
what such deceased party or witness testifled to orally on the former trial, 
or If such évidence has not been taken by such a stenographer, the same may 
be proven by witnesses who were présent at the former trial, baving knowl- 
edge of such testlmony. Ail testimony thus offered shall be open to ail ob- 
jections which might be taken, if the witness were personally présent." 

It will be seen that it contemplâtes substantially suçh conditions 
as were recognized by the common law as suificient to justify proof 
of the former testimony of a witness, and provides a mode of proof 
in such conditions. It is insisted by çounsel for plaintifî in error 
that this statute is in contravention of section 861 of the Revised 
Statutes of the United States [U. S. Comp. St. 1901, p. 661], and 
the sections following. But if, as we hâve endeavored to show, 
thèse sections of the Revised Statutes of the United States do not 
exclude proof of former testimony in such conditions, there would 
seeni to be no conflict between the state and fédéral statutes, and 
that the former might be recognized as applicable to the case. 
Connecticut Life Ins. Co. v. Union Trust Co., 112 U. S. 250, 5 Sup. 
Ct. 119, 28 L. Ed. 708 ; Bûcher v. Chesire Railroad Co., 125 U. S. 
555, 8 Sup. Ct. 974, 31 L. Ed. 795 ; Nashua Savings Bank v. Anglo- 
American Co., 189 U. S. 221, 23 Sup. Ct. 517, 47 L. Ed. 782. 

It is assigned as error that the court admitted in évidence a 
photograph of the plaintiff against the defendant's objection. The 
bill of exceptions shows that, upon its being ofïered, counsel for 
défendant objected upon the ground that it was incompétent, 
and because, "the injured leg having been exhibited to the jury, 
the photograph is not the best évidence on the subject." As the 
objection that it was incompétent, of itself, was too indefînite, we 
must assume that the other ground was intended to présent the 
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particular reason why it was thought the évidence was incompétent. 
But the objection to secondary évidence is harmless error where 
the same thing is shown by primary évidence. It is argued that 
the défendant was prejudiced by this répétition of the évidence 
of the plaintiff's injury. But we think no légal préjudice result- 
ed. The plaintifï was présent during the trial, and his condition 
as shown by the photograph was in constant view. It would not 
hâve been ground for reversai if the court had permitted the plain- 
tiff's leg to hâve been shown a second time to the jury, or to hâve 
permitted a witness to the accident to repeat his évidence of the 
distressing incidents, or to hâve permitted an unnecessary num- 
ber of witnesses to testify about them, whatever we might think 
of the uselessness of such a proceeding. 

It is also complained that the court erred in overruling the dé- 
fendants objection to the photograph being sent out with the jury. 
The objection was that it was incompétent. The record does not 
-how ïhat the photograph was in fact taken to the jury room, 
but only that the court overruled the plaintiff's request that it 
might be. But waiving thèse suggestions, we cannot say there 
was error in the ruling. There is much diversity in the practice 
of the courts in permitting the jury to take out articles which hâve 
been received in évidence. Some of the cases are discussed in 
Cudahy Packing Co. v. Skoumal, 125 Fed. 470, 60 C. C. A. 306, 
where it was held not to be réversible error that certain tools 
which had been offered in évidence to prove the defendant's négli- 
gence in supplying the plaintiff with them were taken to the 
jury room and examined by the jury while making up their ver- 
dict. In giving the opinion of the court, Judge Thayer said: 

"The jury were clearly gullty of mlsbehavior, if, in violation of directions 
given by ttie trial judge, the tools in question were taken to their room. But 
it does not follow that such mlsbehavior vcas fatal to the verdict. In our 
opinion, it ought not to hâve that efCect unless it is reasonable to conclude 
that the défendant eompany was in some way put to a disadvantage or was 
prejudiced by the action of the jury, and did not hâve a fair trial of the 
issues involved in the case. It does not seem reasonable to conclude that 
either party was prejudiced by the action of the jury in taking the hammer 
and the flatter to their room for the purpose of making a further examina- 
tion thereof. They were inanimate objects which had been introduced in 
évidence and frequently exhibited to the jury In the progress of the trial. 
The pfcsence of the hammer and flatter in the jury room afforded the jurors 
an opportunity to make a doser inspection thereof than they had been able 
to make during the progress of the trial, and also enabled them to détermine 
with greater accuracy whether the flatter had or had not been too highly 
tempered. As they could only be used for such a purpose, and were in a 
measure helpful to the jury in reaching a right conclusion, we can perceive 
no-suflicient reason why they should hâve been excluded from the jury room, 
inasmuch as the object of ail trials before a jury is to attain a right resuit 
as respects questions of fact" 

Generally it is recognized as a matter largely in the discrétion 
of the trial court; the danger being that the jury might get a 
wrong understanding of them, as of an indictment or other plead- 
ing, a deed, or of complex machinery. But we do not see how 
any harm could corne from this photograph. It is not claimed 
that the photograph was not an exact représentation of the plain- 
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tiff and of his condition after the accident. The jury could not be 
éxpected to forget the proof on that subject, and the only efEect 
of the piiétograph was to prolong the impression of facts which 
wçre not disputed. The défendant cannot complain that because 
they were grievous they should not be recalled. The verdict is 
not 50 large as to excite appréhension that the jury were unduly 
moved to extravagance. 

The refusai to give certain instructions to the jury as requested 
by the défendant is assigned as error. The two requests upon 
which counsel for plaintifif in error lay stress in their brief are : 
One, that the failure of the motorman to sound the gong on ap- 
proaching the plaintiff did not contribute to the injury; the other 
is that the speed of the car was not a factor which had any ef- 
fect in causing it. The assignment of error in refusing thèse re- 
quests is predicated upon the assumption that the plaintifï was 
too young to appreciate the danger or the meaning of a signal, 
and that the speed, whatever it was, was not so great but that 
the car could hâve been stopped before it reached the child. But 
we think neither of thèse requests should hâve been granted. The 
sounding of the gong on an approaching car might hâve awakened 
an instinct of danger in even so young a child, and induced it to 
make some efïort to keep out of the way. And in respect of the 
speed of the car, the testimony would hâve amply justified the 
jury in fïnding that the plaintiff was seen or should hâve been 
seen on or near the track by the motorman in ample time for the 
latter to hâve checked his speed on approaching the plaintiflF, and 
to hâve proceeded cautiously, so as to avoid injuring him, and 
that, instead of doing this, he recklessly kept on at a rapid gait, 
and inflicted the injury which resulted. That being so, the re- 
quest was properly denied. It was not limited to the time when 
the plaintiff should hâve been first seen, but included the speed 
of the car until it struck the plaintiff. 

The judgment will be affirmed, with costs. 



MALLON et al. v. WILLIAM C. GRBGG & 00. et al. 

(Carcuit Court of Appeals, Eighth Circuit. April 17, 1905.) 

No. 2,115. 

1, Patents foe Inventions— Application of Old Device to New Use not 
Invention. 

The application of an old machine or comblnation to a new use is not in 
Itself invention or the subject of a patent. 

It Is only when the new use is so recondlte, or so remote from that to 
which the old device has been applied or for which it was concelved, that 
Its application to the new use would not occur to the trained mind of 
the ordlnary mechanic sltUled in the art seeking to devise means to per- 
forai the desired function with the old machine or comblnation before 
him, that its conception rises to the dignity of invention. 

£B3d. Nate.— For cases in point, see vol. 38, Cent. Dig. Patents, §§ 31, 32.] 
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2> Same— Application of Endless Chain to New Usk ob Baking Sugar- 
Cane not Invention. 

Tlie conception o£ the application of an endiess-chain rake wliich had 
been eonstructed and used to move ice, coal, hay, grain, lumber, and 
cruslied sugar-can'e to the new use of raklng sugar-cane froin a loaded 
car before it is crushed Is not an exercise of inventive genius. 

8. Same— Mechanical Equivalent— Signification Pkopoetioned to Char- 
acteb of Invention. 

The term "mechanical équivalent" has a broad and gênerons significa- 
tion in the interprétation of a pioneer patent, a very narrow and restricted 
méaning in the construction of a patent for a slight Improvement, aud, in 
the interprétation of patents for the great mass of Inventions which fall 
between thèse extrêmes, its meaning is proportioned to the advance which 
the Invention under considération évidences. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 24.] 

4, Same— Infeingement or Combination. 

The absence from a device that is alleged to infringe a patented com- 
bination of a single mechanical élément of that combination is fatal to 
the claim of Infringement. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dig. Patents, §| 376, 
387.] 

R Same— Geadual Advance in Abt— Each Inventob Bntitled to His Own 
Impeovement. 

When the advance in an art is graduai, and many Inventors form dif- 
férent eombinations or make différent improvements which materially aid 
to accompllsh desired results, each is entitled to his own combination 
or improvement, so long as It difCers from those of his competitors and 
dotes not include theirs. 

[Ed. Note. — E'or cases in point, see vol. 38, Cent. Dig. Patents, § 10.] 

6, Letters Patent No. 583,408 Valid, but not Infringed bt Machine De- 
SCKIBED IN Lettebs Patent No. 670,176. 

Letters patent No. 583,408, to James Mallon, for an automatic meehan- 
ism for unloading and feedlng sugar-cane, are not invalld for want of 
invention or of novelty In the combination which they portray. 

But they are not infringed by the machine described in letters patent 
No. 670,176, to William C. Gregg, for a cane-unloading machine, because 
a mechanical élément of Mallon's combination is absent from the latter's 
machine. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

For opinion below, see 126 Fed. 377. 

This is a suit for the infringement of letters patent No. 583,408, issued May 
25, 1897, to the complainant, James Mallon, assignor of one-half to James W. 
Bodley, upon an application filed Pebruary 20, 1897. The machine of the de- 
fendants which is alleged to Infringe is described in letters patent No. 670,176, 
issued to William C. Gregg on March 19, 1901, upon an application flled De- 
cember 18, 1900. The défenses are lack of novelty in the combination of the 
complainants, and no infringement of thelr monopoly by the use of the device 
of the défendants. The court below sustained the défenses and dismissed 
the bill. 

George W. Rea (James L. Norris and James L. Norris, Jr., on the 
brief), for appellants. 
A. C. Paul, for appellees. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER, 
District Judges. 
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SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The machines to be considered in this case were devised for 
the purpose of unloading sugar-cane from cars. ' The patents which 
describe them are for combinations of old and well-known mechani- 
cal éléments. 

In the process of manufacturing sugar, the cane is brought 
upon open box cars along to the side of a continuously moving 
conveyor, which carries and feeds it to the mill where it is crush- 
ed. When a car is to be unloaded, the side of it toward the 
conveyor, which is hinged at the lower edge, is turned down 
iintil its upper edge rests upon the floor or upon the top of the 
stationary wall by the side of the conveyor, so that it forms an 
inclined plane or chute down which the cane may be drawn from 
the car onto the conveyor. When the eut cane arrives in the car 
it varies in length from three feet to seven feet, and, while an at- 
tempt has been n^ade to place it lengthwise of the car, some of it is 
crooked, and it forms an irregular, promiscuous, and confused mass. 
The stalks of the cane are heavy and slippery, so that a man can 
handle but a small quantity of it at a time, and that with much 
difficulty. As the conveyor feeds the cane to the mill to be crushed, 
it is essential that it be so placed upon the conveyor that a uniform 
and proper amount of it shall be constantly borne forward to the 
rollers, and it may not be dumped upon the conveyor by the car 
load or in large and irregular lots. Prior to the introduction of 
the complainants' machines to accomplish this purpose, this resuit 
was attained by the use of manual labor. Men with long-handled 
hooks were stationed on the side of the conveyor opposite to that 
upon which the car stood, and they pulled the stalks of cane out of 
the car down upon the conveyor with their hooks. The services 
of from 7 men to 15 men were required to unload the cane with 
sufficient celerity to properly feed a mill which used 800 tons per 
day, and the work of thèse men is now performed by the machines 
under considération with a single attendant. From this brief state- 
ment of the method of handling and feeding sugar-cane to the 
mills it will be seen that the problem to be solved at the time when 
Mallon made his invention was to produce a machine which 
would draw the cane from the car with constant and yet controllable 
speed, so that a uniform and suitable amount of it would be con- 
tinuously carried forward and fed to the mill by the conveyor. 
The nature of this problem will be fully ; understood only after a 
portrayal of the prior art. But the advances the machines of the 
respective parties evidenced may be most clearly disclosed by first 
presenting the solutions of this problem which they ofïer, and by 
then comparing them with the state of the art before they were 
presented. 

Counsel for the appellants write in their brief that "it must be 
borne in mind that the complainants' patent does not claim in and 
of itself an endless-chain rake provided with teeth. That élément 
is recognized- and admitted to be old and well-known prior to the 
invention of complainants' patent." Bearing this admission, which 
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is sustained by the record, in mind, let us consider the means by 
which the respective parties to this suit reached the resuit which 
they desired. 

Mallon put rakes on two endless chains, placed thèse chains 
on a frame long enough to reach from a driving shaft on the op- 
posite side of the conveyor from the loaded car to the farther 
side of the car, pivoted this frame on the driving shaft, and, hav- 
ing raised its free end above, lowered it upon the load and raked it 
onto the conveyor. 

Gregg put an endless chain supplied with teeth around a tri- 
angular frame, suspended this frame above the load, then gradnally 
lowered it upon it, and, by actuating the chain, raked the cane onto 
the conveyor. 

Mallon sleeved one end of his frame loosely on his driving shaft, 
so that the other end might be raised or lowered. To the free 
end he attached a bail and a rope or chain which ran over a dru m 
above the rake-section, by means of which and its connection 
with proper mechanism the operator could raise or lower that end 
of the frame at will. He keyed a pair of sprocket-wheels to the 
shaft to propel the endless chains. On each side of thèse wheels 
a box suitable to hold the endof a tubular stretcher-rod was loosely 
sleeved upon the shaft by means of an eye. The end of a stretcher- 
rod was placed in each of thèse boxes, and there secured by clips 
and nuts. On the outer or free ends of thèse rods a short fîxed 
shaft which bore two idler sprocket-wheels was secured. Two 
endless chains were stretched over the sprocket-wheels upon this 
shaft and over those upon the driving shaft, and were propelled by 
the latter. The ends of the tubular stretcher-rods in the pivotai 
boxes were adjustable therein. The under side of each box was 
open, so that a flanged bushing provided with internai screw 
threads could be introduced into the stretcher-rod, and so that a 
screw plug which had a bearing against a shoulder of the box 
might engage the threads of the internai screw. By loosening the 
clips and turning the screw plugs which bore against the shoulders 
of the pivotai boxes the rods could be forced outward and the chains 
made taut, and when this was donc the rods could be secured in 
their places by again tightening the clips. On the under side of 
the stretcher-rods cross-bars were fastened upon which three 
boards, one at each side of the rake-section and one between and 
equidistant from thèse side boards, were secured, so that the un- 
der faces of the side boards furnished bearings for the endless 
chains as they slid over them. The center boârd was provided with 
a longitudinal groove in which projections or tongues upon the 
cross-bars which form the heads of the rakes ran to guard the 
rakes against latéral movement. Cross-bars provided with rake- 
teeth to engage the sugar-cane, and with tongues upon their backs 
to follow the groove in the center board, were fastened to and car- 
ried by the two endless chains. A single rake-section has now 
been described. The patent portrays several placed side by side 
and driven by the same shaft. 
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The Opération of Malloïi's machine is simple. When out of use 
the_ free end of the rake-section is secured above the track upon 
which the loaded cars corne to the mill so that they may pass 
beneath it. When a loaded car has been placed upon the track 
and its side has been turned down preparatory to unloading, the 
endless chains which carry the rakes are driven by the sprocket- 
wheels upon the shaft. There is a brake and a lever upon the 
drum by means of which the operator may lower the free end of 
the rake-section as rapidly as he chooses until the rakes reach 
the bottom of the car. He depresses the free end of the section, 
and, as it descends, the rakes engage the cane and pull it over onto 
the conveyor until the car is unloaded, when, by the use of the 
drum and the actuating machinery with which the operator may 
connect it, the rakes and the frame which cardes them are again 
raised out of the way of the cars. The claims of the patent of 
the complainants which are alleged to be infringed read in this 
way : 

"(1) In automatic mechanism for unloading and feedlng sugar-cane from 
cars, an endless rake, or rake-section, pivotally supported at one end and 
adapted to be lowered Into position to engage the cane in a car and to be 
hoisted away from the emptled car, the said rake, or rake-section, comprising 
stretcher-rods, shafts at the ends of said rods, sprocket-wheels on sald shafts, 
endless chains Connecting said sprocket-wheels, and cross-bars provided with 
rake-teeth and carrled by said chains, in combination with drivlng mechanism 
for said endless chains, and means for hoisting and lowerlng the said rake 
or rake-section, substantially as described." 

"(4) The combination of a rotary shaft having sprocket-wheels keyed there- 
on, boxes pivotally supported on sald shaft, stretcher-rods having a longi- 
tudinally-adjustable connection with sald pivotai boxes, a fised shaft carried 
at the outer or free ends of the stretcher-rods, sprocket-wheels on said shaft, 
endless chains Connecting the sprocket-wheels of the fixed shaft with the 
sprocket-wheels on the rotary shaft, cross-bars carrled by said chains and pro- 
vided with rake-teeth, and mechanism for hoisting and lowerlng the stretcher- 
rods and connected rake devices, substantially as described." 

Gregg hung a driving shaft far enough above the tracks of the 
railroad and the conveyor to enable him to suspend a triangular 
frame above the loaded cars. He keyed a sprocket-wheel upon this 
shaft, and suspended a triangular frame at one of its angles by 
means of a fork whose arms embraced the sprocket-wheel and were 
sleeved upon the shaft by means of holes in their ends. At each 
of the other angles of the frame he mounted an idler sprocket-wheel, 
and he stretched an endless-chain rake, which consisted of an end- 
less chain to which teeth were directly attached, over the three 
sprocket-wheels around the outside of the frame. To the end of 
one of the three bars which composed the frame which was farthest 
from the driving shaft a cable or chain was attached, which ex- 
tended over sheaves above, and was attached to a counterweight. 
To this counterweight another chain or cable passed over pulleys 
and then over a winding drum, whereby the operator by turning 
the drum might elevate or depress the angle of the triangle to which 
the hoisting cable was attached. This device was provided to tight- 
en the chain. One of the idler sprocket-wheels was mounted be- 
tween the arms of a fork, the shank of which was fastened to an 
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extension of one of the bars of the triangle by two bolts which 
passed through holes in this extension and through a longitudinal 
slot in the shank of the fork and were secured in place by nuts. A 
boss was cast on the shank, and a perforated internally-threaded 
boss on the extension of the bar. A screw which bore against the 
boss on the shank of the fork was inserted in the threaded boss. 
The frame was expanded and the chain-rake tightened by loosening 
the nuts of the two bolts and turning up the screw. When the 
chain had been made taut, it was secured in place by again tighten- 
ing the nuts upon the bolts. The three bars which formed the sides 
of the triangle were attached to Connecting pièces to which their 
ends were bolted, so that they could be readily removed, and so 
that longer or shorter bars could be substituted, to the end that a 
car might be unloaded at a longer or shorter distance below the 
driving shaft. The plan of opération contemplated that several of 
thèse machines should be suspended from and propelled by the same 
driving shaft, and, as two of them would unload a car more con- 
veniently and speedily than one, they were generally operated in 
pairs. When not in use, the counterweight raised or swung the 
angle of the triangle to which the hoisting cable was attached up 
into a plane near that of the driving shaft, so that the en tire tri- 
angle was above the loaded cars. When a car had been properly 
placed to be unloaded, the rake was driven by the sprocket-wheel 
on the shaft, the operator turned the drum, raised the counter- 
weight, and in this way lowered the angle of the triangle to which 
the cable was fastened, as he chose. As this angle descended, the 
chain-rake engaged and drew the stalks of cane from the car upon 
the conveyor until they were ail removed. The machine was so 
placed that when the chain-rake completed its work of unloading 
it was running along the lower side of the triangular frame in a 
horizontal plane parallel to that of the bottom of the car. When 
the unloading was completed, the operator unwound the cable upon 
the drum, and the counterweight again lifted the machine out of 
the way of the cars. 

The description of the rival machines which has been given dis- 
closes the fact that the means devised by Mallon and Gregg to ap- 
ply the endless-chain rake to the unloading of sugar-cane from box 
cars were not identical, and the concession that the rake itself was 
old and well known relieves from any review of the state of the 
art for the purpose of disclosing the prior use of the endless chain. 
It is only necessary to consider the means which had been devised 
before Mallon's invention to apply this rake to analogous uses. It 
is also obvions that in the study of thèse means it is not very ma- 
terial whether the endless chains carried teeth, shovels, buckets, 
slats, or other devices to collect or move the materials which were 
the subjects of its action, because the problems of applying the end- 
less chain carrying such devices to remove grain, coal, ice, lumber, 
hay, straw, and sugar-cane are either identical or analogous. We 
turn to the considération of the prior state of the art. 

In 1866, Parlour, in letters patent No. 54,822, described the con- 
struction and opération of an endless chain which carried buckets 
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by means of which grain in the hold of a vessel or other depository 
might be drawn into an elevator. This chain belt was pivoted at 
the elevator, its outer end was raised and lowered by meâns of up- 
right screw-shàfts or permitted to descend by its own weight, so 
that the chain and the buckets might rest at the will of the operator 
upon and engage the grain while they were in opération. 

Giflfhorn, in 1872, procured letters patent No. 123,391 for an ele- 
vator of ice, virhich consisted of an endless double chain mounted 
upon an inclined frame. The chain bore braced projections which 
engaged blocks of ice upon the ground at its lower end and pushed 
them up an inclined chute to the icehouse. 

Morey, in 1874, portrayed in letters patent No. 152,760 a machine 
for taking hay, straw, grain, and similar substances from a stack or 
wagon and conveying them to a threshing or cutting machine. 
This mechanism was mounted upon a wagon bed or sied, and con- 
sisted, among other things, of an endless belt stretched around a 
four-sided frame. This frame was pivoted and provided with roU- 
ers at its corners, so that it was both extensible and adjustable. 
Around the rollers and beyond the outside of the frame a belt which 
carried hooked teeth was stretched, and it was driven by a shaft or 
drum and a belt. In opération thèse rake-teeth on the belt engaged 
the hay, straw, or grain, and took them away to the conveyor. 

Letters patent No. 305,784, issued September 30, 1884, to Peter 
Best, show an adjustable elevator leg pivoted at one end, free to 
rise and falL at the other, to which a rope or cable is attached, which 
passes over one pulley and is secured to another, so that the op- 
erator may raise and lower the free end of the leg at will by the 
use of this rope and pulley. Wheels are mounted at each end of 
the leg, and over thèse wheels an endless belt, which carries shovels, 
is placed. The lower end of the leg is not only pivoted, but it is 
adjustable, so that it may be moved about from place to place. 
The work of the device is to break down bodies of coal with its 
shovels, so that the pièces of coal may be taken up by the buckets 
of an upright elevator at the lower end of the leg and carried out of 
the vessel or other depository. The endless belt and its shovels 
are operated by a chain which engages the wheels at the lower end 
of the leg and which is actuated by the driving shaft of the upright 
elevator. 

In letters patent No. 295,185, issued to Lockhart on March 18, 
1884, there is a description of an endless toothed chain belt operat- 
ing on a pivoted frame to regulate the feeding of grain to a thresh- 
ing machine. The belt passes around two pulleys or drums. One 
of thèse drums propels the toothed belt, and is itself driven by a 
pulley and belt upon its shaft. The other is supported by a like 
frame from the axle of the former, so that the frame has a move- 
ment about that axle as a center. A bail with a rope upon it is at- 
tached to the free end of this frame, so that the operator may raise 
or lower it as he desires. This rope enables him to cause the 
toothed belt to rest upon the grain and to rake it forward to the 
threshing machine. 
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There is a description of a conveyor of crushed cane designed for 
use in canemills in letters patent No. 481,837, issued August 30, 
1892, to Wilson, that is instructive. It pictures an endless sprocket 
chain which carries knives and is stretched over two sprocket- 
wheels, one of which is mounted on a driving shaft, while the other 
is secured upon a shaft between the ends of the longitudinally-ad- 
justable arms which are loosely bolted to and extend from the stand- 
ards which support the driving shaft. The chain is mounted in an 
inclined plane, and a long box is shown beneath it in a similar plane 
to receive the crushed cane from the mill and to discharge it through 
a chute at its upper end. As the crushed cane is fed into the lower 
end of the box, the knives of the endless chain, which is propelled 
by the driving shaft, engage the cane, and rake or draw it up the 
box until they discharge it into the chute at its upper end. During 
opération the endless chain and its knives rest upon the crushed 
cane, and, as the arms between which its lower sprocket-wheel is 
mounted are loosely secured or pivoted to the standard, its lower 
end is free to rise and fall in conformity to the quantity of material 
which is fed beneath it. Each of the arms, or, to use the désigna- 
tion of Mallon, of the stretcher-rods, which assists to carry the idler 
sprocket-wheel, is divided, and its. ends are again connected by 
screws which reciprocally engage, so that each arm may be length- 
ened or shortened to tighten or loosen the chain at will by turning 
thèse screws. 

Letters patent No. 412,621, issued October 8, 1889, to Lyman D. 
Howard, portray means for applying an endless-chain rake to the 
movement of coal which are strikingly similar to those employed 
by Mallon to rake the sugar-cane. Howard's machine was a gath- 
erer to facilitate the unloading of coal, grain, and like materials from 
the holds of vessels, and its work was to rake or draw the materials 
to or into the lifting buckets upon a vertical elevator which scooped 
them up and carried them away. He used a frame loosely journaled 
at one end upon his driving shaft, so that the other end could be 
raised and lowered without interfering with the opération of the 
gatherer. To the free end of the frame he attached a rope or chain 
by which that end of the machine could be elevated or depressed at 
will. He keyed a sprocket-wheel to propel his endless chain upon 
his driving shaft, which was located near the foot of the elevator 
and was actuated by the power which drove the elevator. He jour- 
naled one end of a long arm loosely upon his driving shaft on each 
side of his sprocket-wheel. He loosely mounted upon a shaft be- 
tween the outer ends of thèse arms an idler sprocket-wheel. Over 
the two sprocket-wheels he placed an endless sprocket chain which 
carried flights or gatherers. When this machine was not in opéra- 
tion its outer end was raised by means of the rope attached to it 
until the frame and belts stood in a nearly vertical position by the 
side of the upright elevator. When the operator desired to use the 
gatherer, he lowered its free end by means of the rope until the 
chain and its gatherers came in contact with the coal or grain to be 
moved, propelled the chain by means of the sprocket-wheel upon 
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tKe drivîng shaft, and the material was raked or drawn toward the 
foot of the elevator. 

An endless chain provided with plates and adapted to move grain 
is shown upon a frame pivoted at one end in letters patent No. 258,- 
287, issued to Martin Maher, May 23, 1882, and the adaptation of 
an, endless cliain whicli carries slats to the use of removing, lumber 
from a crib or pile to a conveyor is disclosed in a patent numbered 
'25QMI, issued to Stillwell on April 18, 1882. There are other let- 
ters, patent in the record, but those to which we hâve now referred 
sufReiently illustrate the state of the art when Mallon made his in-- 
vention for the purposes of this case. They demonstrate the fact 
that.the endless-sprocket chain provided with rake-teeth, buckets, 
slats, and projections of various kinds, the frame to carry it pivoted 
at one end upon a driving shaft and furnished with a bail, a rope or 
a chain attached to its free end by means of which it could be raised 
or lowered at will, thé sprocket-wheel keyed to the driving shaft 
to drive the endless chain, longitudinally-adjustable arms pivoted 
upon the driving shaft atone end on each side of the sprocket-wheel, 
and holding an idler wheel mounted upon a shaft between their 
outer ends, and various combinations of thèse mechanical éléments 
to adapt'the endless rake to the removal of hay, grain, straw, ice, 
coal, lumber, and crushed cane, were old and well known before 
Mallon conceived his invention. What, then, was the novelty of 
his conception which proves that it was the product, not of me- 
chanical skill, but of inventive genius? Counsel for appellants an- 
swer that it was the burst of thought that this endless-chain rake 
might be used to unload sugar-cane from cars, and the mechanical 
adaptation of the old devices in which it had served to this new 
use. Was there, however, an exercise of inventive genius in the 
conception that an endless-chain rake which had been applied to the 
movement of the materials which hâve been specifîed could also 
be used tq rake sugar-cane from a loaded car? The thought that 
a machine or combina tion which is discovered in a remote art, 
where it is used to perform another function, a machine or com- 
bination which was not designed by its maker, was never actually 
used, and was not apparently suitable, to accomplish the desidera- 
tum, may be adapted to perform the requisite function, may be, and 
frequently is, with proper mechanical adaptation, the resuit of the 
exercise of the inventive faculty. But a thought which would 
naturally occur to any mechanic familiar with the object to be at- 
tained, and with an existing machine or combination discovered in 
the same art or in one nearly analogous to it, designed, suitable, and 
used to perform a similar function, that this machine or combina- 
tion can be used or adapted to perform the function desired, is not 
the product of inventive genius, but the mère resuit of the applica- 
tion of the skill of the mechanic to the subject under considération. 

The application of an old devicè to a new use is not in itself an 
invention or capable of protection by a patent. A prior patentée 
who has plainly described and claimed his machine or combination 
has the right to every use to which his- device can be applied, and to 
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every way in which it can be utilized to perform its function, 
whether he was aware of ail thèse uses or methods of use when he 
claimed and secured his monopoly, or not. National HoUow Brake- 
Beam Co. v. Interchangeable Brake-Beam Co., 106 Fed. 693, 709, 
45 C. C. A. 5-44, 560 ; Roberts v. Ryer, 91 U. S. 150, 157, 23 L. Ed. 
267; Miller v. Manufacturing Co., 151 U. S. 186, 201, 14 Sup. Ct. 
310, 38 L. Ed. 121 ; Goshen Sweeper Co. v. Bissell Carpet-Sweeper 
Co., 73 Fed. 67, 19 C. C. A. 13 ; Frederick R. Stearns & Co. v. Rus- 
sell, 85 Fed. 218, 226, 29 C. C. A. 121, 129; Manufacturing Co. v. 
Neal (C. C.) 90 Fed. 725 ; Tire Co. v. Lozier, 90 Fed. 732, 744, 33 
C. C. A. 255, 268. 

It is only when the new use is so recondite and remote from that 
to which the old device has been applied, or for which it was con- 
ceived, that its application to the new use would not occur to the 
mind of the ordinary mechanic, skilled in the art, seeking to devise 
means to perform the desired function, with the old machine or 
combination présent before him, that its conception rises to the 
dignity of invention. "If the new use be so nearly analogous to 
the former one that the applicability of the device to its new use 
would occur to a person of ordinary mechanical skill, it is only a 
case of double use; but if the relations between them be remote, 
and especially if the use of the old device produce a new resuit, it 
may, at least, involve an exercise of the inventive faculty." Fotts 
v. Creager, 155 U. S. 597, 608, 15 Sup. Ct. 194, 39 L. Ed. 275 ; Hobbs 
V. Beach, 180 U. S. 383, 390, 21 Sup. Ct. 409, 45 L. Ed. 586 ; Adams 
Electric Ry. Co. v. Lindell Ry. Co., 77 Fed. 432, 447, 23 C. C. A. 223, 
237 ; National HoUow Brake-Beam Co. v. Interchangeable Brake- 
Beam Co., 106 Fed. 693, 702, 45 C. C. A. 544, 553. 

The application by Mallon of the endless-chain rake and pivoted 
frame of Howard to the unloading of sugar-cane instead of coal 
may be conceded to hâve been a new use and to hâve produced a 
new resuit. He was the fîrst to successfully unload sugar-cane with 
the endless-chain rake. But Howard's device and the other ma- 
chines described in the varions patents to which we hâve adverted 
were not found in a remote or unrelated, but in a near and analo- 
gous, if not in the same, art. The problems of applying thèse ma- 
chines to unload or move hay, straw, coal, grain, and crushed sugar- 
cane on the one hand and uncrushed sugar-cane upon the other were 
practically the same. In moving ail thèse materials the varions ma- 
chines act upon the same principle and perform similar functions. 
The application of them to the unloading of sugar-cane involved 
the discovery of no new principle either of construction or of op- 
ération. A mechanic skilled in the art seeking to construct a ma- 
chine to unload sugar-cane from a car with the endless chains, 
gatherers, and pivoted frames of Howard and Best suitable to un- 
load coal, with the endless toothed chain and pivoted frame of Lock- 
hart designed to feed grain to a threshing machine, with the endless 
chain, the knives upon it, and the longitudinally-adjustable arms of 
Wilson constructed to rake the crushed cane, with the toothed end- 
less chain and pivoted rectangular frame of Morey designed to take 
hay from a wagon or stack and to convey it to a threshing machine 
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or cutter, and with the shafts, sprocket-wheels, and gearing for op- 
erating thèse machines which their descriptions disclose, before 
him, could hardly fail to think that a device already adapted to 
move thèse articles might well be used to rake cane from a loaded 
car. Such a thought does not rise to the dignity of a créative con- 
ception. It is but the natural suggestion of the mind of the or- 
dinary mechanic, and it may not take the machine which embodies 
it out of the category of the products of mechanical skill. The 
new use was so near, so analogous, to the old uses to which the 
devices shown in the prior art had been put, that its conception 
was not invention. 

The resuit is that, if there is any novelty which may sustain the 
alleged invention and patent of Mallon, it is not in the conception 
of the application of the endless-chain rake and its pivoted frame to 
the new use of unloading cane from cars, but in the spécifie com- 
binatiqn of mechanical éléments by means of which he adapted the 
old devices to serve the new use. And in this realm his field of 
invention was not broad. If he applied any of the prior devices 
or any of their mechanical équivalents without combining them 
with other éléments to the new use, he conceived no invention, and 
his patent cannot be sustained, because the prior patentées held a 
monopoly of thèse devices and of ail their mechanical équivalents. 
If the patent to Mallon protects an invention, therefore, it is only 
because the combination he describes falls without the limits of 
the mechanical équivalents of the prior devices. Those machines 
were so many, so efficient, and so clearly portrayed, that the 
monopoly which secures Mallon's invention is necessarily limited 
by them to the spécifie construction described in his patent and its 
mechanical équivalents, in a very narrow sensé of that term, be- 
cause, if its signification is broadened and applied to the patent of 
Mallon, that patent is anticipated and rendered void by the neces- 
sary application of the same signification of the term to the prior 
machines and combinations. The term "mechanical équivalent" 
has a broad and gênerons signification in the interprétation of a 
pioneer patent, a very narrow and restricted one in the construc- 
tion of a patent for a slight improvement, and, in the interpréta- 
tion of patents for the great mass of inventions between thèse ex- 
trêmes, its meaning is always proportioned to the character of the 
advance or invention under considération. National Hollow Brake- 
Beam Co. v. Interchangeable Brake-Beam Co., 106 Fed. 693, 711, 
45 C. C. A. 544, 561. 

The patent in the case at bar protects the discovery of no new 
principle. It does not secure the invention of the first machine or 
combination which performed the function of raking or unloading 
materials by means of an endless-chain rake. It protects nothing 
more th^n a novel combination of old mechanical éléments by 
means of which the endless rake may be used to perform its cus- 
tomary function. In what, then, does the novelty of the invention 
claimed by Mallon consist? A comparison of his first claim with 
the prior patents and machines discloses the fact that the combina- 
tion of "cross-bars provided with rake-teeth and carried" by the 
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two endless chains with the other éléments mentioned in that claim 
is not disclosed in the prior art. And a similar comparison of the 
fourth claim with the prior machines shows that the combination of 
"boxes pivotally supported on said shaft, stretcher-rods having a 
longitudinally-adjustable connection with said pivotai boxes," and 
"cross-bars carried by said chains and provided with rake-teeth," 
with the other éléments of that claim, was apparently novel. But 
the machines of the défendants hâve neither cross-bars provided 
with rake-teeth upon its endless chain, nor stretcher-rods longi- 
tudinally adjustable in pivotai boxes. Since at least one élément 
of each of the combinations secured by the claims upon which this 
suit is founded is wantîng in the machines of the défendants, they 
cannot be held to infringe thèse claims, and the decree of dismissal 
is not subject to reversai. The absence from a device that is alleged 
to infringe a patented combination of a single mechanicai élément 
of that combination is fatal to the claim of infringement. Adams 
Electric Ry. Co. v. Lindell Ry. Co., 77 Fed. 432, 451, 23 C. C. A. 
223, 242; National Hollow Brake-Beam Co. v. Interchangeable 
Brake-Beam Co., 106 Fed. 693, 718, 45 C. C. A. 544, 569. 

The contention that the toothed-sprocket chain of Gregg is the 
mechanicai équivalent of the toothed cross-bars of Mallon attached 
to his chains, and that Gregg's fork adjustable to the extension of 
one of the bars of his triangular frame is the équivalent of the 
stretcher-rods of Mallon longitudinally adjustable in his pivotai 
boxes, has not been overlooked. And if Mallon had been a pioneer 
in the art under considération, if he had first invented a machine 
or combination by which the functions of raking materials of the 
nature of those which hâve been described had been performed 
by an endless chain, the suggestion might well prevail. But, as 
we hâve seen, he was not an inventer of this character. And if 
the toothed chain of Gregg is the équivalent of the toothed cross- 
bar of Mallon fastened upon two endless chains, by the same mark 
the toothed endless belt of Morey, the gatherer bearing belts of 
Best and Howard, the knife-carryîng chain of Wilson, and the 
slat-bearing chain of Stillwell, are mechanicai équivalents of the 
endless chains and toothed cross-bars of Mallon. If the fork 
of Gregg longitudinally adjustable on the extension of one of the 
bars of his triangle is the mechanicai équivalent of the stretcher- 
rods of Mallon adjustable in his pivotai boxes, by the same inter- 
prétation the longitudinally adjustable arms of Wilson are the 
équivalents of Mallon's stretcher-rods and boxes, and Mallon's 
alleged invention is anticipated and his patent is avoided by the 
devices disclosed and patented before he devised his combination. 
The State of the art when he conceived his invention made the 
way he was compelled to travel to sustain it narrow, if it did not 
make it straight, and it is only by keeping sedulously within 
its limits that he may préserve it. The moment he crosses its 
boundaries he trespasses on prior rights which snperseded his 
own. The case is one in which the art was not developed in a 
single leap by one grcat genius, but in which many men hâve 
contributed both the genius of inventors and the skill of mechanics 
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to its progress, and the advance in it has been gradually made, 
step by step. It falls within the rule that where the advance 
towards the desideratum is graduai, and several inventors form 
différent combinations and make différent improvements which 
materially aid to accomplish desired results, each is entitled to 
his own combination or improvement, se long as it differs from 
those of his competitors and does not include theirs. National 
Hollow Brake-Beam Co. v. Interchangeable Brake-Beam Co., 106 
Fed. 693, 712, 45 C. C. A. 544, 563; Railway Co. v. Sayles, 97 
U. S. 554, 556, 24 L. Ed. 1053 ; McCormick v. Talcott, 20 How. 402, 
405, 15 L. Ed. 930; Stirrat v. Manufacturing Ce, 61 Fed. 980, 981, 
10 C. C. A. 216, 217; Griswold v. Harker, 62 Fed. 389, 391, 10 C 
C. A. 435. 438; Adams Electric Ry. Co. v. Lindell Ry. Co., 77 Fed. 
432, 440, 23 C. C. A. 223, 231. 

The advance in the art which the machine of Mallon evidenced, 
while it disclosed no new principle, presented a novel combination 
whereby old devices might be adapted to a new, but a near and 
analogous use. It was a perceptible and commendable advance, 
and to him the character of inventor ought not to be denied. 
But the combination of the défendants differs from and does not 
include his, and their machines fail to infringe his patent. 

The decree below is accordingly afïirmed. 



HAYES-XOUNG TIB PLATH CO. v. ST. LOUIS TRANSIT CO. 

(Circuit Court of Appeals, Eighth Circuit. April 5, 1905.) 

No. 2,10& 

1. PATENT— AbaNDONMENT DP APPLICATION AND 01' INVENTION— PATENT ON 

Second Application. 

An abandonment of an application for a patent is not necessarily an 
abandonment of the invention, and a patent may lawf ully Issue on a second 
application, although the flrst has been abandoned. In such a case the 
absence of prlor use or sale of the invention for more than two years prior 
to the second application is Indispensable to the valldlty of the patent. 

[Ed. Note. — For cases In point, see vol. 38, Cent. Dig. Patents, § 109.] 

2. Same— Subséquent Applications— Continuance of Obiqinal Proceeding. 

In cases in which the original application has not been abandoned, sub- 
séquent applications and amendments constltute a continuance of the first 
: proceeding, and the two years' public use or sale which may avold the 
patent must be reckoned from the présentation of the flrst application, and 
not from the flling of subséquent applications or amendments. 

[Ed. Note. — For cases In point, see vol. 38, Cent. Dlg. Patents, § 100.] 

3. Samb— When Established Subséquent Application a New Pkoceedino 

—Time Reckoned feom its Filinq. 

The abandonment of an application destroys the eontlnulty of the solicl- 
tation of the patent A subséquent application Instltutes a new proceed- 
ing, and the two years' public use or sale which may invalidate the patenf 
must be counted from the flling of the later application. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 100.] 

4. Same— Commissioneb's Finding Pbesumptively Coereot. 

The légal presumptlon la that a décision of a question of fact by an 
executive offlcer to whom the law intrusted its détermination is correct, ^ 
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and the finding of the Commissloner of Patents under section 32 of the 
act of July 8, 1870 (16 Stat 202, c. 230; U. S. Comp. St. 1901, § 4894, p. 
8384), that the delay wbich eaused the abandonment of an application was 
net unavoldable, is sustalned by that presumptlon. 
[Ed. Note.— For cases in point, see vol. 38, Cent. Dlg. Patents, I 163.] 

6. Same— Pleading or Specifio Facts Requibite to Overcome This Presump- 

TION. 

Averments of spécifie facts or circumstances from which It appears that, 
if they are true, the fact was probably otherwise than the finding, are 
essentlal In a pleading for the purpose of overcoming this presumptlon. 
Allégations that the fact difCers from the finding, or that the décision is 
erroneous, wlthout more, are futile. 
6. Pleading — Specific Conteol Genebal Aveements. 

A gênerai allégation In a pleading Is controUed and llmited by spécifie 
averments on the same subject. 

[Ed. Note. — For cases in point, see vol. 39, Cent. Dig. Pleading, § 68.] 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

For opinion below, see 130 Fe ' 900. 

The Hayes-Young Tie Plate Company, a corporation, exhibited its bill in the 
Circuit Court for the Eastern District of Missouri for relief from the infringe- 
ment of letters patent No. 688,852, issued on December 17, 1901, to James N. 
Hayes and his assignées. A demurrer to this bill was sustained, and it was 
dlsmissed on the ground that it did not state facts suiBcient to constitute a 
cause of action. The material facts stated In the bill were thèse : On July 
23, 1894, Hayes, the Inventer, flled an application for a patent, which was 
rejected on October 8, 1894. He was informed of this rejection, but, by reason 
of illness, inflrmity, and lack of funds, the application became abandoned for 
want of prosecution, under the rules of the Patent Office. After his recovery 
from his illness he presented to the Commissloner of Patents a pétition for the 
revival of his abandoned application, and accompanied it wlth good and suffi- 
dent reasons for the abandonment ; but the commissloner held that thèse rea- 
sons were not sufflcient to account for the delay in the prosecution of the ap- 
plication, and advised the inventer to file an entlrely new application. On 
April 15, 1901, he flled a new application as a substltute for or continuation 
of the original application, and the patent issued on December 17, 1901. There 
was no averment in the bill that the invention was not in public use or on 
sale for more than two years prier to the second application, and the court 
below sustained the demurrer upon this ground. 

John C. Higdon (Edward E. Longan and James L. Hopkins, on 
the brief), for appellant. 
Sears Lehmann, for appellee. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER, 
District Judges. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The fact that an invention was not in public use or on sale in 
this country for more than two years prior to the application for 
the patent is an indispensable condition of its validity, and an 
averment of that fact is essential to the statement of a good cause 
of action for its infringement. U. S. Comp. St. 1901, § 4886, p. 
3382; Walker on Patents (3d Ed.) § 425, p. 350; Krick v. Jansen 
(C. C.) 52 Fed. 823, 824; Nathan Mfg. Co. v. Craig (C. C.) 47 
137 F.— 6 
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Fed. 522, 524; Blessing v. Copper Workc Co. (C. C) 34 Fed. 753. 
The chancellor below ruled that the bill in this case cqntained no 
allégation that the invention was not in public use or on sale in 
this country for more than two years prior to the filing of the ap- 
plication of April 16, 1901, although it presented an averment that 
the invention was not in public use or on sale for more than 
two years prior to the filing of the application of July 23, 1894. 
Thcreupon he gave to the complainant permission to amend its 
bill by inserting an allégation therein to the effect that the invention 
was not in public use or on sale more than two years prior to the 
second application. The tie company refused to accept this per- 
mission, and thus in efïect conceded that the court's construction 
of the pleading was right. 

The first question, therefore, is whether or not the absence of 
public use and sale for two years prior to the filing of the second 
application was essential to the validity of the patent. Counsel 
for the appellant contend that it was not, because the second ap- 
plication' was either a substitute for or a continuation of the original 
application, so that the right of the patentées is conditioned by the 
public use and sale prior to the filing of the first, and not prior 
to the filing of the second, application. In support of this propo- 
sition, they cite many authorities, which hâve been carefully exam- 
ined, but they are not inconsistent with thèse rules, which seem to 
be well established. There is a wide différence between the aban- 
donment cf. an invention and the abandonment of an application 
for it. An abandonment of an application is not necessarily an 
abandonment of the invention, and, after the application has been 
abandoned, a valid patent for the invention may nevertheless be 
secured upon a new application, provided the invention has not 
gone into public use or been upon sale for more than two years 
prior to the filing of the latter. In cases in which the first ap- 
plication has not been abandoned, subséquent applications and 
amendments constitute a continuance of the original proceeding, 
and the two years' public use or sale which may avoid the patent 
must be reckoned from the présentation of the first application, 
and not from the filing of subséquent applications or amendments. 
U. S. v. American Bell Téléphone Co., 167 U. S. 234, 17 Sup. Ct. 
809, 42 L. Ed. 144; Colgate v. Western Union Tel. Co., Fed. Cas. 
No. 2,995; Miehle v. Read, 96 O. G. 426; Thomson-Houston Elec- 
tric Co. V. Winchester Avenue R. Co. (C. C.) 71 Fed. 192, 73 O. 
G. 2155; Godfrey v. Eames, 1 Wall. 317, 17 L. Ed. 684; Smith v. 
Goodyear Dental Vulcanite Co., 93 U. S. 486, 23 E- Ed. 952; Gain 
V. Park, 14 App. D. C. 42, 86 O. G. 797, 798; Ex parte Stewart, 
4 O. G. 665; Stirling Co. v. St. Louis Brewing Ass'n (C. C.) 79 
Fed. 80; Dederick v. Fox (C. C.) 56 Fed. 714, 717; Ligowski 
Clay-Pigeon Co. v. American Clay-Bird Co. (C. C.) 34 Fed. 328, 
333. 

But the abandonment of an application destroys the continuity 
of the solicitation of the patent. After abandonment a subséquent 
application institutes a new and independerit proceeding, and the 
two years' public use «r sale which may invalidate the patent 
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issued upon it must be counted from the filing of the later applica- 
tion. Bevin v. East Hamilton Bell Co., Fed. Cas. No. 1,379 ; Lind- 
say V. Stein (C. C.) 10 Fed. 907; Lay v. Indianapolis Brush & 
Broom Mfg. Co., 120 Fed. 831, 835, 57 C. C. A. 313, 317; Mowry 
V. Barber, Fed. Cas. No. 9,892; Marsh v. Sayles, Fed. Cas. No. 
9,119; Ex parte Simpson, Fed. Cas. No. 12,878; Carty v. Kellogg, 
73 O. G. 285 ; Cain v. Park, 86 O. G. 797, 798. 

Hence the ultimate question in the case becomes, does the bill 
disclose the fact that the first application for the patent was aban- 
doned? The act of July 8, 1870, c. 230, § 33, 16 Stat. 202 (U. S. 
Comp. St. 1901, § 4894, p. 3384), reads in this way : 

"AU applications for patents shall be completed and prepared for examination 
within two years after the filing of the application, and in default thereof, 
or upon failure of the applicant to proseeute the same within two years after 
any action therein, of which notice shall hâve been given to the applicant, they 
shall be regarded as abandoned by the parties thereto, unless it be shown to 
the satisfaction of the Commlssioner of Patents that such delay was unavold- 
able." 

The complainant avers in its bill that the application of July 23, 
1894, was rejected on October 8, 1894; that he was advised of that 
fact, "but by reason of. a serious illness and continued infirmity 
which rendered the applicant almost helpless for a number of years, 
and also from lack of funds, the said application became, under the 
rules of the Patent Office, abandoned for want of prosecution" ; 
that he presented to the Commissioner of Patents a pétition for the 
reVival of his abandoned application, and accompanied it with good 
and sufficient reasons for the abandonment, but the commissioner 
held that thèse reasons were insufïïcient to account for the delay 
in the prosecution of his claim, and advised him to file an entirely 
new application; that on April 15, 1901, he fiiled such an applica- 
tion "as a substitute for or continuation of the original apphcation"; 
that he made an oath at this time with the intent and purpose of 
testifying that the invention had not been in public use for more 
than two years prior to the iîling of the original application, but 
that he did not make his oath in that exact language, and that on 
December 17, 1901, the patent issued. 

Counsel for the appellant cite Godfrey v. Eames, 1 Wall. 317, 17 
L. Ed. 684; U. S. v. American Bell Tel. Co., 167 U. S. 224, 17 Sup. 
Ct. 809, 42 L. Ed. 144; Smith v. Goodyear Dental Vulcanite Co., 
93 U. S. 486, 23 L. Ed. 952; Ex parte Stewart, 4 O. G. 665; Colgate 
V. Western Union Tel. Co., Fed. Cas. No. 2,995, and other authori- 
ties in which applications were under considération which had 
been presented to the commissioner before the passage of the act of 
1870, in support of the position that mère delay or inaction on the 
part of the applicant for long periods of time does not establish 
the abandonment of the application. But the proceedings under 
considération in those cases were not governed by the express légis- 
lative déclaration that, upon the failure of the applicant to prose- 
eute his proceeding for more than two years after any action taken 
therein, his application shall be regarded as abandoned unless the 
commissioner is satisfied that the delay was unavoidable, which 
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wàs first enacted în 1870, and for this reason thèse décisions do nbt 
rule the issue of abandonment in the case at bar, which arose un- 
der the act of 1870. 

Counsel invoke the rule that the décision of an officer of the ex- 
ecutive department of the government of a question which the acts 
of Congress impose upon him the duty to décide is presumptively 
correct, and then argue that by the issue of the patent the com- 
missioner rendered a judgment which the courts ought not to dis- 
turb, to the efifect that the delay in the prosecution of the first 
application was unavoidable and was excused. The légal, but re- 
buttable, presumption undoubtedly is, that the commissioner right- 
ly decided the questions which it was necessary for him to déter- 
mine in order to issue the patent. But it was not indispensable to 
its issue that he should décide that Hayes' delay in the prosecution 
of his first application was unavoidable. If it was avoidable, and 
if he had abandoned his first application, he was nevertheless 
entitled to a patent upon a new application, if he had not abandoned 
his invention, and if it had not been in public use for more than two 
3'ears before the filing of his second application. The commissioner 
may hâve held thèse to be the f acts which warranted the issue of 
the patent, and the averments of the bill sustain the proposition 
that this must hâve been his ruling. They déclare that he had 
heard the évidence, and had deliberately adjudged that the delay of 
the applicant was not unavoidable; that he had denied his pétition 
to revive his first application; that he had advised himto file, an 
entirely new application; that the inventor had done so; that he 
had made a new, oath, in which he did, not exactly state that his 
invention had not been in public use for more than two years before 
the filing of the first application, although he had the intent and 
purpose to make sucli a statement; and that the patent was then 
issued. The only conceivable purpose of his failure to make a 
plain statement in his oath that the invention was not in public 
lise prior to the first application is that the ambiguity of the oath 
might lead the commissioner to believe it contained the statement 
that the invention was not in public use or upon sale for that 
length of time before the filing of the last application. This was 
undoubtedly the commissioner's interprétation of the oath, and 
his décision must hâve been that the first application was aban- 
doned, but that the invention was not renounced, and that the ap- 
plicant was entitled to his patent upon his new application. Any 
other conclusion is inconsistent with the deliberate adjudication 
of the commissioner, when that single issue was tried by him, 
that the applicant's delay was avoidable, and that his application 
could not be revived, as well as with his advice to him to file an 
entirely new application, and it is inadmissible. The resuit is that 
the judgment of the commissioner that the first application was 
abandoned stands without modification or reversai, and that the 
légal presumption that it was right sustains it. 

Nor does the bill contain averments sufficient to overcome this 
presumption. Its allégations présent nothing but bald statements 
that by reason of the inventor's illhess, infirmity, and lack of funds 
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his application becarae abandoned, and that he presented to the 
commissioner good and sufficient reasons for this abandonment, 
which the commissioner adjudged to be insufficient to account for 
his delay. Thèse allégations disclose no facts from which the 
court can détermine when, how long, or in what way the delay 
was unavoidable. Averments of spécifie facts or circunistances 
from which the court may see that, if they are true, the fact was 
probably otherwise than the finding, are essential in a pleading for 
the purpose of overcoming the légal presumption that the déter- 
mination of a question of fact by an executive officer to whom its 
décision is intrusted by the law is correct. Allégations that the 
fact dififers from the finding, or that the décision is wrong, with- 
out more, are futile. 

Finally, it is said that the bill shows that there was no abandon- 
ment of the first application, because it contains the allégation that 
the second application was filed "as a substitute for or continua- 
tion of the original application." But the answer is that this is a 
gênerai averment of a conclusion, which is inconsistent with and 
is overcome by the spécifie allégations in the pleading that the 
first application became abandoned, that the commissioner ad- 
judged that the delay in prosecuting it was not unavoidable and 
that the application could not be revived, and that the bill disclos- 
ed no facts to overcome the presumption of the correctness of this 
conclusion. A gênerai allégation in a pleading is controUed and 
limited by spécifie averments on the same subject. Boatmen's 
Bank v. Fritzlen et al. (C. C. A.) 135 Fed. 650; Maver v. Fort 
Wayne, C. & L. R. Co. (Ind. Sup.) 31 N. E. 567, 568'; Reynolds 
V. Copeland, 71 Ind. 433; Pinney v. Fridley, 9 Minn. 34 (Gil. S3). 

The complainant averred that the first application was aban- 
doned; that on a trial of the issue before the commissioner under 
section 32 of the act of July 8, 1870, he adjudged that the delay 
which caused this abandonment was not unavoidable, and the bill 
contained averments of no facts which show that this judgment 
was wrong. The unavoidable conclusion is that the first applica- 
tion of Hayes was abandoned; that the second application was not 
a continuation of the original solicitation, but the institution of a 
new and independent proceeding; that the patent is founded on 
the second application alone ; and that the absence of any averment 
that the invention was not in public use or on sale in this country 
for more than two years before the latter application was presented 
to the commissioner is fatal to the cause of action for an infringe- 
ment of the patent. 

The decree below is affirmed. 
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AMERICAN CAN CO. v. HICKMOTT ASPARAGUS CANNING CO. 

(Circuit Court, N. D. Californla. March 20» 1905.) 

No. 13,345. 

1. Patents— Infrinsement—Combination Claims. 

In a combinatlon clalm of a patent, every élément speelfled by the pat- 
entée, either dlrectly or by a référence to the spécification, wMch carries 
suclj élément into the claim, must be deemed material ; and to constltute 
an Infrlngement of such clalm the Infringing deviee must contain every 
one of Its éléments, or Its équivalent. 

[Ed. Note.— For cases In point, see vol. 38, Cent. Dlg. Patents, §§ 376, 
387.] 

2. Same— Equivalents. 

A device In one mechanlsm, to be the équivalent of the deviee In another. 
must perform the same function and perform it in sùbstantlàlly the same 
manner. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 24.] 

8. Same— PiONEKB Inventions— Identitt of JiIeans. 

To sustain a clalm of Infrlngement of a patented machine, three thlngs 
must be found: First, Identlty of resuit; second, Identlty of means; 
thlrd, Identlty of opération. The fact that an invention is of a primary 
character does not entltle the patentée toall means for accomplishing the 
same résuit. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dig. Patents, §§ 370- 
381.] 

4. Same^Can Making and Soldeeing Machines. 

Neither the Jordan patent. No. 436,792, for a can body making machine, 
the Norton patent. No. 365,316, for a can cap solderlng machine, nor the 
Holden and Brown patent. No. 598,567, for a can body machine, is In- 
fringed by the machine of the Eldi-idge patent, No. 712,998, for a can 
body forming machine. 

In Equity. On pétition for rehearing or a new trial, 

John H. Miller, for complainant. 
Wheaton & Kalloch, for défendant. 

MORROW, Circuit Judge. This is a suit for the infringement 
of three letters patent, namély: No. 436,792, issued to Peter 
Jordan, September 23, 1890, for a can body making machine. This 
patent contains 91 claims. No. 365,316, issued to E. Norton, June 
21, 1887, for a can cap soldering machine. Thià patent contains 
31 claims. Patent No. 598,567, issued to Edward B. Holden and 
Charles M. Brown, February 28, 1898, for a can body machine. 
This patent contains 41 claims. The total number of claims in 
thèse patents is 163. Thèse patents are owned by the complainant. 
The défendant owns, and at the commencement of this suit was 
threatening to use, the machine made under patent No. 712,998, is- 
sued to John Eldridge, November-4, 1902, for a can body forming 
machine. This patent contains 6 claims. 

The question before the court upon the hearing of this case 
was whether a machine constructed under the Eldridge patent 
infringed the patents of the complainant with respect to certain 
specified claims. The claims of the Jordan patent alleged to hâve 
been infringed are claims 58, 59, 60, 61, 62, 63, 64, 65, 69, 78, 79, 
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80, 81, 87, and 88 — fifteen in ail. In the motion for rehearing com- 
plainant has referred to claims 64 and 69, contending that the 
action of the court in holding that thèse claims hâve not been 
infringed was sufficient to entitle complainant to a rehearing. 
The claim of the Norton patent alleged to hâve been infringed is 
claim 31. The action of the court in holding that this claim had 
not been infringed is relied upon in the motioç for a rehearing. 
The claims of the Holden and Brown patent alleged to hâve been 
infringed are claims 28, 29, 30, 31, and 32 — five in ail. In the argu- 
ment in support of the motion for rehearing, complainant refers to 
claim 29 of this patent as having been infringed. 

In deciding the case in favor of the défendant, the court held 
that there was no infringement of any of thèse claims. In support 
of the pétition for a rehearing elaborate briefs hâve been filed by 
counsel on both sides. The first claim to which the court's atten- 
tion is nov;^ directed in this motion is claim 64 of the Jordan 
patent. The claim is as follows: 

"The combination, with a rotatable horn furnished with means for clamp- 
iug one edge of the sheet, of a stop blade or device for engaglng the opposite 
end of the sheet, substantially as set forth." 

The complainant contends that this claim consists of three élé- 
ments, namely: (1) A rotatable horn, (2) furnished with means 
for clamping one edge of the sheet, and (3) a "stop blade or device 
for engaging the opposite end of the sheet." Another analysis 
would résolve this claim into two éléments, as follows: (1) A 
rotatable horn, furnished with means for clamping one edge of the 
sheet, and (2) a stop blade or device for engaging the opposite end 
of the sheet. To understand thèse éléments, the claim must be 
read with référence to the mechanism of a can body forming ma- 
chine, and the sheet referred to in the claim is the blank sheet of tin 
out of which the can body is formed. The object of complainant's 
invention, as declared by him in his application for a patent, was to 
provide a machine which would automatically feed the blank sheet 
of tin, form it into a can body, and interlock and fold its edges into 
the usual lock seam, ready for soldering. Such a mechanism turns 
one of the edges of the blank into a hook, and then turns the oppo- 
site edge into a similar hook, and finally interlocks and folds the two 
hooked edges together into a locked seam. As before stated, daim 
64 of complainant's patent appears to hâve two éléments ; but, 
whether the claim has two or three éléments, it is what is known as 
a combination claim. A combination claim is thus described by 
the Suprême Court in Fay v. Cordesman, 109 U. S. 408, 420, 3 Sup. 
Ct. 236, 244, 27 L. Ed. 979 : 

"In such à claim, if the patentée spécifies any élément as enterlng into the 
combination, either directly by the language of the claim, or by such a référ- 
ence to the descriptive part of the spécification as carries such élément into 
the claim, he makes such élément material to the combination, and the court 
cannot déclare it to be immaterial. It Is hls province to make his own 
«laim, and privilège to restrict it. Xf It be a claim to a combination, and be 
restricted to st)ecifled eleinents, ail must be regarded as material, leaving 
open only the question whether an oiùitted part is supplied by an équivalent 
device or instruœentality." 
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A claîm must always be considered with référence to the spécifica- 
tions and the mechanism tp which it relates ; otherwise, in some 
instances, the claim would be void for want of invention. The 
Circuit Court of Appeals of this circuit, referring to claims similar 
to the one now under considération, in Jensen Can-Filling Machine 
Co. V. Norton, 67 Fed. 236, 242, 14 C. C. A. 383, 390, said : 

"Thèse are ail combination claims, and eaeh Is broad enougli to include 
every imaginable style of meehanlsm for forming can bodies and soldering 
the slde seams thereof. So regarded, they would ail be void for failùre to 
describe any patentable invention. They must necessarlly be llmited to in- 
elude only' the particular derices epeclfled." 

To which, of course, should be added the qualification: "or 
mechanical équivalent or substitute." 

In a patented combination, a device in one mechanism, to be 
the équivalent of a device in another, must perform the same func- 
tion (Rowell V. Lindsay, 113 U. S. 97, 103, 104, 5 Sup. Ct. 507, 28 
L. Ed. 906), and perform that function in substantially the same 
manner, as the thing of which it is alleged to be an équivalent, 
Walker on Patents, § 354. 

Comparing the mechanism described in claim 64 of the Jordan 
patent with the mechanism described in the defendant's patent, in 
the light of thèse rules, what do we find? The first élément of 
claim 64 is "a rotatable horn, furnished with means for clamping 
one edge of the sheet." In complainant's patent this is the rotatable 
horn, G, with the former, F, and is described as follows : 

"The edge folder, F, bas a llp or blade, f, which opérâtes to clamp the edge 
of the sheet against the opposlng die or jaw, Fi, which is or should be cor- 
respondingly reeessed. The former, F, is pivoted at fi to the horn, G, and 
it is operated' by a sliding wedge or bar, g, which, like the former, F, is 
mounted in a suitable recess, gi, in the horn. G." 

This former, F, is used in putting a second hook ùpon the blank, 
and the device works in connection with the horn, G. 

Complainant contends that this élément of complainant's patent 
is found in defendant's machine, being the undercut edge, 10, and 
the spring-actuated bar, which presses the hook edge of the sheet 
into engagement with said undercut edge. But in defendant's 
machine this undercut edge and the spring-actuated bar are used 
in putting the first hook on the blank, which in complainant's ma- 
chine is an opération performed elsewhere and at a distance from 
the rotating horn. Obviously, the defendant's machine for putting 
the first hook on the blank is a différent means from that used by 
the complainant for putting the first hook on the blank, and is not 
a substitute or an équivalent for that feature of complainant's 
mechanism. 

The second élément of claim 64 is "a stop blade or device for en- 
gaging the opposite end of the sheet." In complainant's patent this 
is the stop blade. H, and is described as follows : 

"H Is a stop blade, which engages the first hook or edge fold, xi, as tbe 
blank is belng wrapped around the hom by the rotation thereof. This stop 
blade is arrangea near the periphery of the horn, so that it will surely en- 
gage the first hook or fold, xi, and hold It in position for interloeklng with 
the second hook or fold, z2, of the blank, as shown is Fig. 12. The stop 
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blade, H, Is preferably mounted movably, so that it may be moved toward or 
from the horn, as desired. I prefer to mount this stop blade on an arm 
or lever, Hi, pivoted at h to the frame of tbe machine, so that it may be 
swung to or from the horn." 

This stop blade or device is intended to engage the first hook of 
the sheet, and stop this first hook in its proper position. 

Complainant contends that it finds this élément in the defend- 
ant's machine, in the plate, f. Now, what is the object of the 
plate, f, in defendant's machine? It is not to stop anything, but to 
hold against the horn the end of the sheet upon which the second 
hook is to be formed. In other words, we do not find in de- 
fendant's machine the stop blade or device, which is one of the 
éléments of the sixty-fourth claim of the Jordan patent. But this 
is not ail. In complainant's machine the stop blade is preferably 
mounted on the arm or lever, H^ In the spécifications this arm or 
lever, HS is required to perform a function described in the claim 
as a "means for clamping one edge of the sheet." The spécifications 
are as follows: 

"The arm, Hi, also preferably carries a curved shoe or presser device, H^, 
which may be made intégral wlth the stop blade. H, or the pivoted arm, Hi. 
The arc of this shoe should correspond with that of the horn. The purpose 
of this shoe is to press the Inner end of the blank, x, which carries the first 
and now outwardly projecting hook, xi, flat against the horn during the 
opération of Interlocking the second and now inwardly projecting hook, x^, 
with the first hook, xi ; said second hook, x2, hooking over the flrst hook, 
XI, as is clearly indicated in Fig. 12." 

There are other devices described in the spécifications for press- 
ing the blank sheet against the horn, viz., the guides or shoes, K 
and Iv, and ail three are described as follows : 

"The guides or shoes, H2, K, L, surrounding the horn, serve to hold and 
bend the blank around the horn as the horn is rotated; one edge of the 
blank being clamped between the dies." 

The défendant has no mechanism of this character in bis ma- 
chine, and for this reason there is no infringement. 
Claim 69 is as follows : 

"The combination, with a rotatable horn furnished with means for clamping 
the edge or end of the sheet thereto, of a device for holding the opposite edge 
or end of the sheet against the horn, and means for interlocking the hooks 
on the blank, substantlally as specified." 

Counsel for complainant contends that this claim is the same 
as claim 64, with the addition of the élément, "means for inter- 
locking the hooks on the blank." The patent, in referring to this 
élément, says: 

"H Is a stop blade, which engages the first hook or edge fold, xi, as the 
blank is being wrapped around the horn b.v the rotation thereof. This stop 
blade is arrangea near the periphery of the horn, so that it will surely en- 
gage the flrst hook or fold, x», and hold it in position for interlocking with 
the second hook or fold, X2, of the blank, as shown in Plg. 12." 

Now, what is the use of this stop blade? It engages with the 
first hook and holds it in position to assist it in interlocking with 
the second hook. If the stop blade is not in the Eldridge machine 
— and we hâve already explained that it is not — and for that reason 
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it is not infringed, it necessarily foîlows that the blade is one of the 
éléments in the combination of daim 69, and that that claim is not 
infringed. The resuit of this comparison is that there is that lack 
of identity between the two machines which constitutes in law an 
infringement. To sustain a claim of infringement of a patented 
machine, three things must be'found: First, identity of resuit; 
second, identity of means; third, identity of opération. The re- 
suit of the work of complainant's machine, as set forth in thèse two 
claims, is to put a second hook on the blank sheet of tin (the fîrst 
hook having been put on by other mechanism) and fold the edges 
into the usual lock seam. The resuit of the work of the defendant's 
machine is to put both hooks on the shéet of tin and fold the edges 
into a lock seam. It is therefore only with respect to the last hook 
and the folding into a sèam that there is an identity of resuit, and, as 
before explained, there is a lack of identity in the means used to 
produce the can body, and also a lack of identity in the opération 
of thèse two machines. 

But complainant contends that this is a narrow construction of 
thèse two claims; that the évidence shows that Jordan was the 
fîrst to devise and introduce into the art a rotary can body forming 
horn, and, this being so, thèse claims should receive a broad and 
libéral construction; and that ail subséquent machines which em- 
ploy substantially the same mode of opération are infringements. 
This rule of law for which the complainant contends is well estab- 
lished, and is not in controversy. The complainant, however, cites 
the case of Morley Machine Co. v. Lancaster, 129 U. S. 263, 9 Sup. 
Ct. 299, 32 L. Ed. 715, as applying the doctrine in a case similar 
in ail respects to the présent case. In that case the Suprême Court 
said: 

"Morley, having been the flrst person who succeeded In producing an auto- 
matic machine for sewing buttons of the klnd In question upon fabrics, is 
entitled to a libéral construction of the claims of hls patent. He was not a 
mère Improver upon a prior machine, which was capable of accomplishing 
the same gênerai resuit, in which case his claims would properly receive a 
narrower interprétation. This principle is well settled in the patent law, 
both in this country and in England. Where an invention is one of a pri- 
mary character, and the mechanical functions performed by the machine are, 
as a whole, entirely new, ail subséquent machines which employ substantially 
the same means to accompllsh the same resuit are infringements, although 
the subséquent machine may conta in Improvements in the sépara te mechan- 
ism which go to malie up the machine." 

It will not be necessary to analyze that case and point out where- 
in it differs from the présent case. It will be sufficient to call at- 
tention to the fact that the court found that in ail three of the main 
mechanisms used in the Lancaster machine the means empîoyed in 
it were substantially équivalents of those empîoyed in the Morley 
machine, and that the mechanical devices used by the défendant 
were known substitutes or équivalents for those empîoyed in the 
Morley machine to effect the same resuit. In referring to Morley's 
claims, the court said : 

"Those claims are not for a resuit or effect, irrespective of the means by 
which the effect is accomplished. It Is open to a subséquent inventor to 
accomplish the same resuit, if he can, by substantially différent means." 
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And that is what the court thinks was donc in this case. The 
défendant has accomplished the same resuit with respect to the last 
hook upon the blank tin and the folding of the two hooks into the 
loek seam. But this has been accomplished by substantially dif- 
férent means, and the opération as a whole is not identical in the 
two machines. The pioneer character of complainant's machine 
does not entitle it to ail the means for accomplishing the same re- 
suit. 

The charge that the défendant has infringed claim 31 of patent 
No. 365,316, for a can body soldering machine, is also without foun- 
dation. Claim 31 reads as follows: 

"The molten solder eontaining vessel, furnlshed with a dlseharge valve and 
mechanism for operating sald valve by contact with the can, substantially 
as specifled." 

The spécifications describe this mechanism as follows: 

"H, représenta a vessel for eontaining molten solder. It Is automatlcally 
movable up and down, and the lower end of this vessel serves as a soldering 
iron to disti-ibute the solder over the seam. This molten solder vessel is 
moved up and down to brlng the same into contact with the seam to be 
soldered when the can is presented under the same by the carrier. The sol- 
der vessel may be moved up and down by any suitable means or mechanism. 
It may, for example, be automatically operated by the same mechanism as 
that employed to operate the stirrer bars, G." 

The device so described relates to mechanism for soldering caps 
on filled cans. Peter Kruse, a witness called for the défendant, 
testified, with respect to this device, that, while the caps are being 
soldered on the cans, the cans hâve a rotatable motion; that the 
seam that is soldered is circular, and that the mechanism could sol- 
der no other seam ; that the side seam of the can body could not 
be soldered by this device. Referring to the defendant's mechan- 
ism, the witness testified that, while the cans were being soldered 
by that machine, they did not hâve a rotary motion; that the ma- 
chine had never had a movable molten solder vessel provided with 
a valve of any kind. The witness then described in détail the 
mechanism of defendant's soldering apparatus, from which, and 
from an examination made by the court, it appears that, compared 
with complainant's machine, there is lacking that identity of means, 
identity of opération, and identity of resuit necessary to constitute 
an infringement. 

Complainant contends that claim 29 of patent No. 598,567 has 
also been infringed. This claim is as follows : 

"In a can body machine, the combination with a séries of soldering irons, 
arranged in Une above a soldering horn along which the can bodies are moved, 
of a soldering pot located in advance of the soldering irons, heating appa- 
ratus for heating the irons and pot, and solder feeding mechanism for feed- 
ing the solder into the pot, substantially as described." 

The witness Kruse testified, with respect to this device, that it 
soldered the outside seam of the can only, while the defendant's 
machine solders both the inside and outside seam at the same time; 
that in complainant's machine wire solder was used; that the 
soldering boxes do not contain melted solder; that defendant's 
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apparatus does not contain any of thèse boxes or a solder pot; 
and that there is no place in the defendant's machine where either 
thèse boxes or the solder pot could be applied. The court examined 
thèse devices at the trial, and further considération of the mech- 
anisms convinces the court that there is no infringement of com- 
plainant's patent by any part of defendant's tnechanism. 
Complainant's motion for a. new trial is denied. 



HUTTBR V. KÔSOHERAK. 
(Circuit Court, S. D. Kew Xork. February 14, 1905.) 

1. Patents— Suit foe Infbingbmbnt — Défense of Lâches. 

The owner of a patent is not subject to a plea of estoppel, lâches, or 
implled llcense because of delay in bringing suit against an infringer dur- 
ing the pendency of a test suit in which the validity of the patent was In- 
volved. 

[Ed. Note.— For cases in point, see vol. 38, Cent. Dig. Patents, § 4C8.] 

2. Same— Infringement— Bottle Stoppées. 

The Hutter patent, No. 491,113, for a bottle stopper, JieU valid and in- 
fringed on motion for a preliminary injunctlon. 

In Equity. Suit for infringement of letters patent No. 491,113 
for a bottle stopper, granted to Karl Hutter February 7, 1893. On 
motion for preliminary injunction renewed. 

Arthur v. Briesen, for the motion, 
Louis C. Raegener, opposed. 

LACOMBE, Circuit Judge. The new patents Haas, Woodbury, 
etc., are not sufficiently persuasive to induce this court, on motion 
for preliminary injunction, to modify the construction given to the 
patent by the Circuit Court of Appeals. 128 Fed. 283, 62 C. C. A. 
652. Upon that construction the slot of the stoppers which de- 
fendant has recently been selling infringes, and I do not think 
infringement is avoided on any theory that the porcelain shank is 
not a conical tapering plug. The stopper is a conical tapering plug 
when it is ready for use with the rubber on. 

The évidence which was promised that complainant was him- 
self interested as partner or similarly with the concern in Germany 
which manufactured the stoppers sold by défendant has not been 
produced, and the written license to such manufacturer expressly 
reserves the style of slot which is covered by the American pat- 
ent. 

Upon the question of implied license, estoppel, and lâches the 
record has been most carefully examined. When the testimony is 
studied with the exhibits in hand, most of the difficulties suggested 
by the argument quickly disappear. Defendant's theory as to so- 
called misleading conduct of the complainant is based entirely 
upon the assumption that during the period in which défendant 
and his predecessor were selling stoppers there was no change 
whatever in the form of slot. Some of the witnesses testify that 
there was no such change, but the exhibits which défendant abun- 
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dantly proved show this to be a mistake. The exhibits "Made in 
Trenton" and "Wallace stopper" are maniiestly infringements, 
and it appears that complainant or his counsel promptly objected 
to them in 1895, and that défendant knew of such objection. The 
exhibits of the later stoppers which défendant now sells are also 
clearly infringements. But between thèse two groups it appears 
that défendant or- his predecessor sold stoppers with slots slightly, 
but substantially, différent. The exhibits "1895 stopper made in 
Germany," and "Stopper made for défendant by MuUer prior to 
August 1, 1895," lack the so-called "apex," which induces the cen- 
tering of the bail-wire, the distinctive merit of the patented device. 
That is plain upon inspection, and the wax impressions of the "18()5 
stopper made in Germany" and of the stopper now made by de- 
fendant indicate the différences still more sharply. It is admitted 
by defendant's witnesses that within the past nine years there 
hâve been changes made in defendant's stoppers. The witnesses 
insist that such changes were only in the shank, but the ex- 
hibits they produce show that in that respect their recollection is 
dt fauJt. The exact dates of the changes in the slot îrom "Trenton" 
and "Wallace" to "1895" and "Made by Muller," and back again to 
the présent type, are not shown. For aught that appears, after 
Hutter had objected to the infringing type like "Trenton" and 
"Wallace," and after the other type was adopted, there may hâve 
been no reverter to the infringing type till within three years, which 
défendant testifîes is the date of change to the type now in use. 
At that time complainant was pressing his test suit which the 
Court of Appeals decided last year, and under such circumstances 
estoppel, lâches, or implied license are not made out. 

Careful study of the exhibits indicates further that the assertion 
made on behalf of défendant that injunction will work irréparable 
injury, will destroy his business, and subject him to financial ruin, 
is a delusion. The two models "Exhibit 1895 stopper made in 
Germany" and "Exhibit stopper made for défendant by Muller prior 
to August Ist" difïer substantially from the slot of the patent 
by having a flattened-out lower surface. Upon this record, cer- 
tainly, they cannot be held to infringe, and complainant's counsel 
concèdes that, for he says in his brief in both of thèse "the bottom 
of the slot is substantially a straight line; it has no cam action, 
and exercises no centering tendency on the bail-wire, as does the 
lower curved portion of the defendant's présent stopper." There- 
fore the défendant, even if enjoined from selling his présent stop- 
per, would still be free to sell stoppers with slots like the "1895 
made in Germany," and the "Made for défendant by Muller prior 
to August Ist," with whatever varicty of shank he might prefer. 
Inasmuch as. défendant and his witnesses insist that ail the types of 
stopper which they hâve sold are practically the same so far as 
the slot is concerned, and therefore equally good except for de- 
fendant's alleged improvements in the shank, it is difficult to see 
how he can be seriously injured by being confined to one of the 
forms of slot which he has himseîf used, and, as his testimony 
shows, successfuUy. 
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Complainant may take injutlction pendente lite, with a clause 
reserving from its opération stoppers with a slot such as shown in 
the two exhibits above referred to. 



STIRLING CO. V. STANDARD SNUFP CO. 

(Circuit Court, M. D. Tennessee. April 26, 1902.) 

Patents— Infringement—Steam Boilers. 

The Stirling patent, No. 407,200, for a steam boiler of the vertical water 
tube type, is valld, and entitled to a libéral construction covering équiva- 
lents. As so construed, UeU infringed by the boiler of the Turner patent, 
No. 594,163, whlch difCers from that of the Stlrling patent chlefly in having 
two mud drums instead of one. 

In Equity. 

Ephraim Banning and Thomas A. Banning, for complainant. 
Almon Hall and Brown & Akers, for défendants. 

CLARK, District Judge. This bill charges défendants with 
infringement of letters patent of the United States No. 407,260, 
issued to the International Boiler Company, Limited, as assignée 
of AUan Stirling, July 16, 1889, for an improvement in steam boilers. 
The principal défense is noninfringement, which défense involves 
a construction of the Stirling patent. 

The boiler of the Stirling patent consists essentially of elevated 
cross drums, known' technically as steam and water drums, a lower 
cross drum, known technically as a mud drum, Connecting banks of 
tubes extending from the elevated drums to the lower drum, pipes 
communicating between the steam spaces of the elevated drums, 
pipes communicating between the water spaces of the elevated 
drums, and a furnace setting which causes the flame and gases to 
travel up and down along and among the tubes so as to completely 
envelope the same. The patent has two claims, the first covering 
the combination of elevated and lower drums and their Connecting 
tubes and pipes ; and the second, this combination with the addition 
of the furnace setting. In each claim the mud drum f eature is re- 
ferred to as the "single mud drum A." 

The defendant's boiler, manufactured by thè Turner Engineer- 
ing Company, is shown in the George E. Turner patent. No. 594,163, 
November 23, 1897. It is similar to the Stirling boiler in its ar- 
rangement of drums, tubes, and other features ; but its rear bank 
of tubes is somewhat modified in form and position, and an addi- 
tional mud drum and bank of tubes are employed. The question 
in the case is whether thèse modifications take the Turner boiler 
ont of the Stirling patent. 

The patent was litigated in Stirling Company v. Pierpoint Boiler 
Company (C. C.) 72 Fed. 780, in which Judge Bufifington, Judge 
Acheson concurring, held that it was not infringed by a vertical wa- 
ter tube boiler hâving multiple mud drums. This case was taken 
to the Court of Appeals for the Third Circuit, and after argument 
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in that tribunal compromised by the parties. In view of this com- 
promise, no authoritative décision was rendered in the Court of 
Appeals, but the cause was remanded, with instructions to the Cir- 
cuit Court to grant a rehearing and enter such decree as the parties 
might agrée upon or the court consider proper ; and following this 
the Circuit Court vacated its first decree, granted a rehearing, and 
finally ordered a perpétuai injunction covering three forms ci Vioil- 
ers each having multiple mud drums. As thus appears, the Circuit 
Court finally construed the Stirling patent as covering équivalents, 
Pierpoint's multiple mud drums being treated as the équivalent of 
Stirling's "single mud drum." Although the final decree v/as en- 
tered without argument, it had, in a practical and légal view, the 
efifect of wiping out the stain put upon the patent by the court's 
first décision; and therefore, even disregarding it as an authority, 
the question of construction may be considered an open one 

In the Turner boiler three tubes, five inches in internai diameter, 
extend from the rear elevated drum backward and downward, one 
from near each end of the drum and one from its middle, the two 
end tubes communicating at their lower ends with the front mud 
drum, and the middle tube at its lower end with the rear mud 
drum, the vertical portion of each of thèse tubes being partially 
imbedded in the rear wall of the furnace setting. The two end 
tubes serve to connect the rear elevated steam and water drum 
with the front lower mud drum, this connection being, it is true, 
somewhat indirect or circuitous. Starting from the front mud 
drum, the course of circulation of the water is up through the front 
bank of tubes to the front elevated steam and water drum, thence 
across through the water Connecting pipes to the rear elevated 
steam and water drum, thence down through the large end tubes 
just described to the front mud drum, and so on in circuit. In its 
first circulatory movements, that part of the water which is car- 
ried down from the rear drums through the middle Connecting tube 
into the rear mud drum passes up again through the middle or ad- 
ditional bank of tubes into the rear elevated steam and water drum ; 
but ail the water eventually passes from the rear elevated steam 
and water drum, backward and downward through the end tubes 
into the front lower mud drum, thence up through the front bank 
of tubes into the front elevated steam and water drum, thence 
back through the water Connecting pipes into the rear steam and 
water drum, and so on in circuit. The large end tubes, therefore, 
perform the function oï conducting the water down from the rear 
elevated steam and water drum and passing it forward through the 
front lower mud drum into the hottest parts of the boiler; and 
ail the water is required to pass through the front lower mud drum 
before reaching thèse hottest parts or being generated into steam. 
In practical efïect, the function and opération of thèse parts is the 
same as in the Stirling boiler. 

In the Turner boiler the rear mud drum and the bank of tubes 
Connecting it with the rear elevated steam and water drum are 
claimed by defendant's experts to hâve the efïect of an economizer ; 
that is, of providing for the heating of feed water and précipitation 
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of sédiment therein before the water is conducted into the hottest 
parts of the boiler. Even if admitted to the f ullest extent presented, 
this preliminary heating and purifying of the water do not material- 
ly affect the function or opération of the front lower mud drum. 
The statement in the Stirling patent that "the water is forced to 
pass through the mud drum and deposit its sédiment therein" does 
not necessarily mean th,at ail or any particular part of the sédiment 
must be deposited in this drum. One of the characteristic features 
of the Stirling patent is the provision which it makes for a strong, 
positive circulation in the hottest parts of the boiler, where most 
of the steam is generated, and whenever a "single mud drum" is 
employed in securing or producing this circulation the requirements 
of the patent in this respect are complied with. The patent call- 
ing for a "single mud drum," there must of course be one principal 
mud drum, and this mud drum must be so connected with the ele- 
vated steam and water drums that substantially ail the water will 
hâve to pass through it before reaching the hottest parts of the 
boiler; but the patent does not require ail the sédiment to be de- 
posited in this mud drum, or prevent the previous removal of any 
part thereof by the use of additional mud drums or otherwise. 
Difïerently stated^ the patent does not prevent the use of additional 
mud drums, in connection with the principal mud drum or separate 
therefrom, for removing sédiment or other purposes. 

The défendants hâve introduced a large number of patents and 
publications to illustrate the prior state of the art; but there is 
nothing in thèse prior exhibits materially limiting the scope of the 
Stirling patent. None of them shows a boiler having the same 
construction and possessing the same advantages in opération. 
As improved by Stirling himself, his boiler has practically super- 
seded ail other vertical water tube boilers in thé market. In view 
of this and other circumstances, the court should be slow "to adopt 
a narrow or astute construction fatal to the grant." Keystone 
Manufacturing Company v. Adams, 151 U. S. 139, 145, 14 Sup. Ct. 
295, 38 L. Ed. 103 ; Westinghouse Air Brake Co. v. New York Air 
Brake Co., 63 Fed. 962, 969, 11 C- C. A. 528. Even if not strictly a 
pioneer in the art, the Stirling patent stands in such meritorious po- 
sition as to be entitled to the libéral construction suggested in 
Morley Machine Co. v. Lancaster, 129 U. S. 263, 273, 9 Sup. Ct. 
299, 32 L. Ed. 715; McCormick Harvesting Machine Co. v. C. 
Aultman Co., 69 Fed. 371, 386, 387, 16 C. C. A. 259, and similar 
cases. 

I therefore hold that, the Stirling patent covering équivalents, 
the changes which the Turner Engineering Company has made, as 
above described, are immaterial, and insufFicient to avoid the charge 
of infringement. 



M'GILL V. WHITEHEAD A HOAG CO. 97 



McGILL V. WHITEHEAD & HOAG CO. 
(Circuit Court, D. New Jersey. Aprll 29, 1905.) 

1. Patents— Vaiidity and Infeingement— Scaef Pin. 

The McGlll patent, No. 285,641, for a scarf or tldy pin or stud, Is vold 
for lack of patentable novelty, in view of the prier art. Also construed, 
and, as narrowed by the amendment of the claim in the Patent Oflace 
to meet objections of the examiner, held not infrlnged. If conceded valid- 
ity. 

2. Same— Construction of Claims— Bstoppel. 

Where a patentée, wlth knowledge of a device made by défendant, 
made no clalm of Infringement for five years, he wlll be held estopped 
to thereafter place a différent construction on bis patent, just before Its 
expiration, for the purpose of making out a case of infringement. 

[Ed. Note. — For cases in point, see voL 38, Cent Dig. Patents, S§ 468, 
469.] 

In Equity. On final hearing. 

Ewing, Whitman & Ewing, for complainant. 
Andrew Wilson, William A. Jones, and Howard P. Denison, for 
défendant, 

CROSS, District Judge. The complainant, George W. McGill, 
filed his bill of complaint against the défendant, the Whitehead & 
Hoag Company, alleging infringement of certain letters patent 
of the United States, issued to him September 25, 1883, and known 
as No. 285,641, and asking that the défendant might be enjoined 
from making and selling the invention therein set forth and claimed, 
and also asking for an accounting of the gains and profits made 
by the défendant from the manufacture and sale of such patented 
article, and that he might be decreed to pay to the complainant the 
damages sustained by him by reason of such alleged infringement. 
The patent referred to claims to embrace certain "new and useful 
improvements in the construction of scarf and tidy pins, studs, and 
such like articles." 

The complainant, in his application for said patent as originally 
filed, set out but one claim, as foUows: 

"A pin or stud, consisting of a single pièce of wire pin-pointed at one end 
and fashioned to form the single shanlî, b, and loop, a, in combination witli 
a métal cap. A, closed upon the loop in manner substantially as herein de- 
scribed, for the purposes speclfled." 

This claim was rejected by the patent examiner, for the reason 
that the same lacked novelty, and was embraced in a previous pat- 
ent issued to complainant January 3, 1882, numbered 251,912. 
Upon such rejection the complainant amended his claim to read as 
follows : 

"A pin or stud consisting of a pin-pointed shank, b, having an angular 
neck, a', and a closed loop, a, of the form of the metallic cap, made of one 
continuous pièce of wire, in combination wlth such cap, which Is up.set or 
closed over the looped head, substantially as set forth" — 

And it is in the above form that the patent was ultimately issued. 
It will be noticed that but two changes which can be called ma- 
terial appear between the original and the amended or final claim. 
137 F.— 7 
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Thèse are denominated as the "angular neck" and the "closed 
loop." The former consisted of a shoulder or angle in the pin- 
pointed wire to allow for the thickness of the cloth or other material 
in which the pin might be inserted, so that, when the pin was fully 
inserted in cloth or other material, it would permit the head of the 
pin to lie flat against it. It was to ail intents and purposes like the 
angle or shoulder which appears in the ordinary scarf pin, and, al- 
though the expression did not in terms appear in the original daim, 
it cannot be said to be new, for it was substantially mentioned and 
described in the original spécifications and drawings, and conse- 
quently could not hâve formed the basis upon which the patent was 
finally allowed, and, furthermore, it appeared distinctly in the 
earlier patent issued to the complainant, and which was referred 
to by the examiner as No. 251,912. It would seem, therefore, nec- 
essarily to foUow, that the material change in the amended claim, 
and the one which influenced the issuance of the patent, was the 
term "closed loop," which appears twice in the amended claim, and 
concerning which the parties dififer in their construction. On the 
part of the complainant, it is maintained that the phrase has the 
same meaning in both of the places in which it is used, and in 
support of their position they say that, in the place where first 
used, "closed" means, as applied to the loop, "closed in," or in- 
closed by, the folded-in edge of the cap. The défendant, however. 
claims that the word "closed" is used in two différent sensés in the 
amended claim, and that, as applied to the loop in the first instance, 
it means a closed or shut or fully formed loop, something équiva- 
lent to a circle, although not necessarily of that form. As to its 
use in the second place, both parties agrée. 

It seems to me that the defendant's contention is correct, and 
that the word "closed," as used, has two différent meanings; that 
as used in the first instance it did not relate to the cap at ail, but to 
the pin-pointed shank having a closed loop for its head, while in 
its second use it plainly refers to the cap which is to be crimped or 
closed over such "looped head." I regard any other construc- 
tion as impossible. Such being the case, important results follow, 
for it appears that the defendant's alleged infringement consists in 
the use of a device similar to the complainant's, except in this one 
respect: that the loop forming the head of the pin-pointed shank 
is unclosed, and, instead of consisting of a fully formed loop, con- 
sists of but a segment or part of a loop. Upon a first glance this 
différence might seem unimportant, and under ordinary circum- 
stances the adoption of the open loop by the défendant would prob- 
ably hâve constituted an infringement of the complainant's patent. 
But in this connection it must be borne in mind that the com- 
plainant's original claim used simply the word "loop," without 
stating whether such loop was "closed" or "unclosed," and that in 
such form the claim was disallowed by the examiner, and there- 
upon the language was changed in the amended claim so as to read 
"closed loop," and that this modification was adopted to meet the 
objection of the examiner, or, at least, was adopted by the applicant 
with a view to manifest the novelty of his invention, which had 
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been disputed by the examiner. The use of the term "closed loop" 
undoubtedly narrowed the original claim, and by its use under the 
circumstances, the complainant has estopped himself from using 
an unclosed or open loop, and has himself established a différence 
in définition between "loop" and "closed loop." As just stated, the 
original claim was broader than the amended claim, and, whether 
rightly or wrongly, the original claim was objected to, and the com- 
plainant yielded to the objection, and cannot now be heard to object 
to a strict construction of the expression ultimately, and we must 
assume, carefully, chosen and adopted. In Brill v. Car Company, 
90 Fed. 666, 33 C. C. A. 213, the Circuit Court of Appeals held: 

"Wliere an applicant for a patent amends and Umlts hls claims and spécifica- 
tions to meet the objection of the Patent Office, whether sald objections were 
well founded or not, he is not entitled to the beneflt of the original claim un- 
der the patent issued, nor to a construction maklng the amended claims as 
broad as those abandoned." 

There is no closed loop found in the defendant's badges which 
are claim ed to be an infringement of the complainant's patent. 
Thèse badges are very familiar, and are constantly seen in the mar- 
ket, and are popularly known as "campaign" badges or pins. The 
défendant corporation, therefore, has clearly omitted one élément of 
the complainant's patent, and, as a patent for a combination is not 
infringed by the use of any number of parts less than the whole, its 
act does not constitute an infringement of the complainant's patent. 

In this connection it may be added that the complainant for a 
long time seems to hâve considered his patent as limited to a 
"closed loop." It appears from the testimony that for five years 
he knew that the défendant corporation was manufacturing and 
selling a similar device, except that it used an unclosed or partial 
loop; yet he neither brought suit to establish such infringement, 
until about a year before his patent expired, when this suit was 
instituted, nor did he in any other mânner claim that the défendant 
was infringing his rights. It would seem, therefore, as if his con- 
duct was susceptible of but one construction : that he did not con- 
sider defendant's device an infringement upon his. The principle 
adopted in Westinghouse Elec. & Mfg. Co. v. Wagner Elec. Mfg. 
Co. (C. C.) 129 Fed. 604, should therefore be adopted, and the com- 
plainant's claim of infringement be deemed an afterthought, and he 
himself estopped from asserting it. 

Another matter appears in the record which, while perhaps not 
entitled to the weight of an admission, nevertheless does manifest 
a material lack of confidence on the part of the complainant in his 
ability to show that the manufacture by the défendant of its open 
loop badge is an infringement upon the complainant's patent in 
suit. The facts are thèse : After the institution of this suit, and 
after some testimony had been takén therein, the complainant pur- 
chased a junior patent, dated July 1, 1884, No. 301,083, and known 
as the "Bornstein Patent," and thereupon commenced a suit against 
the défendant in the Southern District of New York for an alleged 
infringement of that patent, and introduced in évidence therein, to 
show such infringement, the sarae exhibits introduced by him to 
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show infringement of his patent in suit herein. The Bornsteîn 
patent provides for a pin with an unclosed loop head sprung into 
a cap, and there held by the elasticity of the head, a device very 
similar to that used by the défendant. The grant of the Bornstein 
patent raised a presumption of novelty over the McGill patent in 
suit herein, and the complainant by his conduct would seem to hâve 
clearly recognized that the open or unclosed loop is not an infringe- 
ment upon his patent. 

What has aiready been said disposes of the case adversely to the 
complainant, but another view of the case may well be taken which 
reaches the same conclusion. I think the complainant's patent is 
invalid for want of novelty. Mr. Cox, an expert witness for the 
complainant, at one point in his testimony states that he finds in the 
claim upon which the complainant's patent was grantèd four élé- 
ments: (1) A pin-pointed shank; (2) an angular neck; (3) a 
closed loop of the form of the metallic cap, made of one continuons 
pièce of wire; and (4) a cap which is upset or closed over the 
looped head. Later in his testimony, however, he virtually ad- 
mits that ail of the éléments except the "angular neck" are found 
in the alleged anticipations. His exact language is as foUows : 

"The spécifie élément of the patent In suit which I do not flnd in the alleged 
anticipations is the angular neck." 

And in another place he says : 

"It would be impossible to pick any one élément [In complainant's patent] 
and say that in itself it was entirely new; in my opinion, the novelty ré- 
sides in the method or manner in which the cap and its pin shank are con- 
nected." 

This testimony as to novelty is denied by the defendant's ex- 
perts, and is overborne, in our judgment, by the other évidence in 
the case. The 1882 patent of the complainant, the Chess patent 
(1864), the Prentice patent (-1882), the McCarthy patent (1873), 
the Robinson patent (1874), and the Duguen French patent (1880), 
and other patents ofïered in the évidence on the part of the défend- 
ant, clearly show every material élément in the complainant's 
patent in suit, while several of them show such éléments in com- 
bination so closely resembling the complainant's device as to néga- 
tive any idea of novelty therein. As to the particular point referred 
to in the testimony of the complainant's expert above quoted, it 
may be added that the complainant's 1882 patent shows clearly, and 
others show but little less clearly, substantially the "angular neck" 
and method of uniting the cap and pin shank adopted by the com- 
plainant. Without going more into détail, it may be said that the 
language of Mr. Barkley, an expert witness for the défendant, fairly 
shows the state of the prior art at the time when the complainant 
filed his application. He says: 

"To sum up: The foregoing examination of the state of the art shows 
that at the date of the application for the patent in suit, and, indeed, long 
prior thereto, It was a known thing to cover the heads of screws and nails 
with metallic caps whose edges or flanges were folded in or crimped against 
the métal of the head of the screw or nail to form a unitary structure ; also 
that la some cases the nails or tacks were pin-pointed, or at least poiuted. 
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Also said examination shows that long prior to the sald date of application It 
was a known thlng to form screws, button fasteners, buttons, rosettes, and 
pin-pointed button fasteners by bending a single wire into the desired shape, 
and especially to form a head thereon by means of a ring or loop at one end 
thereof, and to conduct the said ring or loop with the shank or stem or the 
like by means of an ofCset Identical in funetion with the angular neck of the 
patent in suit ; and also in many cases thèse rings or loops were covered with 
a cap secured in place In the same manner as the cap specifled in the patent 
in suit. In at least one case the wlre skeleton Is held in place beneath an 
inturned edge or flange by its own elasticity (Roblnson patent and Robinson 
fastener)." And, when asked, "In yonr opinion, does the patent in suit show 
any invention or improvement over the prior state of art?" answered, "The 
patent in suit shows nothing that is not shown In the prior art in substantially 
the same relations or combination." 

In such Opinion I concur. The bill of complaint will be dis- 
missed. 



CHICAGO GRAIN DOOR CO. v. CHICAGO, B. & Q. R. CO. et al. 

(Circuit Court, N. D. Illinois, E. D. April 27, 1905.) 

No. 26,317. 

Patents— Suit pob infbingement— Supplemental Bili, Coveeing New In- 
fringements. 

Where the défendant, pending a suit for infringement of a patent, be- 
gins the use of another alleged Infringing device, separate and distinct 
from that eomplalned of in the bill, although such fact does not render 
the suit defective, within the meanlng of equity rule .57, but eonstitutes 
ground for an indépendant suit, the court may nevertheless. In the Interest 
of saving delay and expense by the needless duplication of proofs, permit 
the question of the second infringement to be brought into the case by a 
supplemental bill. 

In Equity. On demurrer to supplemental bill. 

Raymond & Barnett, for complainant. 
George S. Payson, for défendants. 

SANBORN, District Judge. Demurrer to supplemental bill. 
The original bill was filed May 24, 1903, alleging infringement of 
patent No. 537,792, issued to E. A. Hill October 23, 1894, for a car- 
door bracket, and praying for discovery, accounting, payment of 
profits, and injunction. Proofs were closed in July, 1904. On No- 
vember 5, 1904, by leave of court and consent of parties, a supple- 
mental bill was filed, alleging infringement by a separate device, 
begun at some time after the original bill was filed, and that com- 
plainant did not know of the use or threatened use of such inde- 
pendent device until about 15 days before filing the supplemental 
bill. The usual order to demur, plead, or answer being entered, a 
demurrer was filed, setting up that the supplemental bill makes a 
new case, the suit has not become defective, the bill is unnecessary, 
the new matter is not material to the relief under the original bill, 
and that the alleged additional infringement, if any, can only be 
raised by a new original bill. 

The Hill bracket, of which infringement is claimed, is a bracket 
with two vertical and one horizontal faces. The principal claim 
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is that a screw which holds the bracket to the door of a f reight car 
bas its head so protected by a housing or raised portion of the 
bracket as to prevent its being withdrawn by a thief attempting to 
enter the car by prying out the lower corner of the door without 
breaking the lock or seal. The door, resting on the horizontal por- 
tion of the bracket, prevents the bracket from being so rotated as 
to draw out the screw. The bracket used by défendant company 
at the time of fihng the original bill is in two parts. It does not 
make use of the housing to prevent withdrawal or rotation, but pro- 
tects and conceals the screw or boit by sliding the outer part of the 
bracket, secured by flanges, down over the inner part; thus con- 
cealing and protecting from removal the scrcAV or boit which fastens 
the inner, and incidentally the outer, part of the bracket to the car 
door. The bracket complained of in the supplemental bill, called 
the "McGuire bracket," is also in two parts, but the boit or screw 
is not entirely concealed. It is, however, protected by a hood, and 
the vertical wall of one of the parts being slid down partly over and 
close to the screw head ; thus tending to prevent both withdrawal 
and rotation of the screw or boit. 

The supplemental bill charges that the McGuire bracket has been 
introduced into extensive use, in lots of 500 or more at a time, on 
defendant's cars, since suit commenced. The question is thus pre- 
sented whether a new and independent infringement (assuming it 
to be such only for the purposes of the demurrer), not by a change 
or modification of an existing infringing or noninfringing device, 
but by an entirely separate one, can be introduced into the case by 
supplemental bill, or whether a new suit is not necessary. 

It is assumed, merely for the purpose of deciding the demurrer, 
that the original bill is good on its face, that complainant then had 
a case, and that the proofs show infringement by défendants' first 
device. Has the suit become defective, or, if not, is there any other 
good reason why a supplemental bill is necessary, under equity 
rule 57 ? The rule follows : 

"Whenever any suit In equity shall become defective from any event hap- 
pening after the flllng of the bill (as, for example, by change of interest In 
the parties) or, for any other reason, a supplemental bill or a bill in the na- 
ture of a supplemental bill may be necessary to be flled in the cause, leave to 
aie same may be granted by any judge of the court on any rule day, upon 
proper cause shown, and due notice to the other party." 

Fair verbal interprétation of the rule, and judicial construction 
as well, permit a supplemental bill where thé original suit has not 
become defective. Undoubtedly the usual case is that of some 
defect, either existing when suit brought, or due to a change of 
interest or parties, producing complète or partial abatement. Where 
the defect exists in the original bill, either as to facts charged or 
relief prayed, this is proper for amendment, yet there is a class of 
supplemental bills which merely supply such defects, as in the 
prayer for relief, or bringing in a new party who should hâve been 
joined originally. 3 Dan. Ch. Pr. 1533; Story, Eq. PI. § 343 ; Chase 
V. Searles, 45 N. H. 511, 531; Sheffield, etc., Co. v. Newman, 77 
Fed. 787, S3 C. C. A. 459. As to lunacy, insolvency, transfer of 
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interest or liability, newly discovered évidence, etc., see Kennedy 
V. Bank, 8 How. 586, 12 L. Ed. 1209; Butler v. Cunningham, 1 
Barb. 85; Jenkins v. Eldridge, 3 Story, 299, Fed. Cas. No. 7,S67; 
Gillette v. Bâte Refrig. Co. (C. C.) 12 Fed. 108; Metcalf v. Arnold, 
132 Ala. 75, 32 South. 763; Western Tel. Mfg. Co. v. American 
El. Tel. Co. (U. S. Cir. Ct., Northern District of Illinois, March, 
1905) 137 Fed. 603. Instances of supplemental bills sustained 
when the suit was not defective, but it was sought to reinforce or 
sustain the suit, are Jenkins v. International Bank, 137 U. S. 484, 
8 Sup. Ct. 1196, 32 L. Ed. 189, where a judgment rendered after 
original bill was allowed to be brought forward by supplemental 
bill as an estoppel; Jaques v. Hall, 3 Gray, 194, and Hasbrouck v. 
Shuster, 4 Barb. 285, where the supplemental bill enlarged or chan- 
gea the kind of relief; Mellor v. Smither, 114 Fed. 116, 52 C. C. A. 
64, where complainant, having a valid cause of action, filed a de- 
fective bill, to which a demurrer was sustained, but who was al- 
lowed to file an amended and supplemental bill curing the alléga- 
tions of the original bill, and setting up matters occurring after it 
was filed, fortifying his rights ; Shefïield, etc., Co. v. Newman, 77 
Fed. 787, 23 C. C. A. 459, where it was held that other and more 
extensive relief might be secured by supplemental bill ; Parkhurst 
V. Kinsman, Fed. Cas. No. 10,758, where a new party, through 
whom défendant was covertly acting, was brought in by supple- 
mental bill. In none of thèse cases had the bill become defective, 
but the action was in some way supported or re-enforced by the sup- 
plemental bill. 

The rule that there can be no supplemental bill when the com- 
plainant has in fact no cause of action when suit commenced, and 
neither states a case, nor can do so, is too well settled to require ex- 
tended citation. Mellor v. Smither, supra; New York, etc., Co. v. 
Lincoln, etc., Co. (C. C.) 74 Fed. 67; Bernard v. Toplitz, 160 Mass. 
162, 35 N. E. 673, 39 Am. St. Rep. 465; Putney v. Whitmire (C. 
C.) 66 Fed. 387; Pinch v. Anthony, 10 Allen, 477; Hughes v. 
Crâne, 135 111. 519, 26 N. E. 517. It is equally well settled in patent 
cases that complainant must hâve a cause of action when the bill 
is filed. Judson Mfg. Co. v. Burge-Donaho Co. (C. C.) 47 Fed. 
463; Slessinger v. Buckingham (C. C.) 17 Fed. 454. In Humane 
Bit Co. v. Barnet (C. C.) 117 Fed. 316, this rule was carried so 
far as to dismiss the bill where the proof showed infringement after 
the filing of the bill, but before service of subpœna, following 
Farmers' L. & T. Co. v. Lake St. El. R. Co., 177 U. S. 51, 20 Sup. Ct. 
564, 44 L. Ed. 667, deciding that suit is begun when the bill is filed. 

The limited purpose of a supplemental bill is to repair or add to 
a good original case, shown by an original bill, good or bad, either 
to supply defects sometimes existing when suit brought, but usually 
afterwards occurring, or to support, fortify, or re-enforce. 

There are many décisions, of which Milner v. Milner, 2 Edw. Ch. 
114, and Prouty v. L. S. & M. S. R. Co., 85 N. Y. 272, are types, to 
the efïect that matters occurring after bill filed, and which can be 
made the basis of an indépendant suit and decree, cannot be brought 
forward by supplemental bill, but must be made the basis of a new 
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suit. In the Milner Case a 1)111 for divorce was filed. Afterwards 
défendant committed a separate but similar offense, and it was held 
that this could not be brought into the original suit by supple- 
mental bill. This rule has not, however, been fully adopted in 
patent cases. By the practice in such cases, if an infringer so 
changes the use as to still infringe, although the new infringement 
might be made the subject of an independent suit, the damages or 
profits arising therefrom may be included and reported by the 
master, and such changed use is within the injunction. In Higby 
V. Columbian Rubber Co. (C. C.) 18 Fed. 601, there was a per- 
manent injunction against continuing the manufacture and sale of 
a bustle. Défendants had made bustles like the one patented, but 
différent from the one enjoined. They had ceased making those 
like the patent and like those enjoined, but continued to make a 
bustle somewhat différent from the patent, and not having elastics 
as described in its claims. Plaintifï claimed that the défendants' 
bustle was "substantially" the same as the one enjoined. Judge 
Lowell says: 

"Sometimes It la a great convenience to the parties to bring supposed in- 
fringements to the notice of the court by motiou; and If a patent has been 
fully discussed aud understood in the trial of the case, and if, in the light of 
that discussion, it Is clear to the court that the change which has been made 
in a machine or a manufacture is merely colorable, there is no objection to 
this course. When a case has not been closed, but an account is being taken, 
an arrangement may sometimes be made to instruct the master to include 
the profits received from the alleged violation lu hls account, together with 
such évidence as may be given of its construction and mode of opération; 
and, if the issues are reforœed so far as need be to meet this new case, there 
is a great saving of expense. The case upon the patent was closed months 
since, and upon the présent motion for an attachment no regular issues are 
made up, and the évidence is taken ex parte." 

In Westinghouse Air Brake Co. v. Christenson Engineering Co. 
(C. C.) 121 Fed. 558; Id. (C. C.) 136 Fed. 764— it had been held 
that defendant's valve did not infringe, but was a device similar to 
the Boyden valve, held not an infringement in 170 U. S. 537, 18 
Sup. Ct. 707, 42 h. Ed. 1136. Afterwards défendant so modified 
its valve as to eliminate the feature which differentiated it, and it 
was thought that it then infringed plaintiff's valve, as construed by 
the Suprême Court. A supplemental bill showing such later in- 
fringement was filed. It will be seen that the plaintiff had no case 
under its original bill, but sought to bring a subséquent infringe- 
ment before the court by supplemental bill. Before the supple- 
mental bill was filed, complainant moved for a temporary injunc- 
tion on a showing of the modified valve. Judge Lacombe denied 
the motion for injunction on the ground that no cause of action 
existed under the original bill, but inadvertently, it would seem, 
gave leave to renew the motion after défendant should hâve ap- 
plied for and obtained leave to file a supplemental bill. Such a 
bill was filed, and a demurrer heard by Judge Wallace (126 Fed. 
764), who properly held that, when there is no cause of action in the 
original suit, there can be no supplemental bill. He said : 

"The supplemental bill is, however, objectlonable upon other grounds as- 
signed by the demurrer. It is an attempt to put in issue facts occurring sub- 
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sequently to the flllng of the original bill, whlch can be proved wlthont the 
aid of the supplemental blll, and which, wlien proved. will not entitle the ooni- 
plalnant to any relief whieh he cannot obtain under tlie original bill. Accord- 
ing to the averments of the supplemental bill, the original bill charges the de- 
fendant with infringement of the eomplainant's patent by making, selliug, and 
using certain air-brake meehanism contalning the inventions of the patent. 
The supplemental bill allèges that since the original bill was flled, and while 
proofs were being taken in the suit, llie défendant modified or changea its 
meehanism in such a manner that it 'clearly' contains the invention of the 
patent. If the défendant had not Infringed when the original bill was flled, 
complalnant is not entitled by a supplemental bill to establish a right to relief 
by proof of subséquent acts. On the other hand, if the défendant had in- 
fringed, the new acts of infringement can be proved upon the accounting, 
and full relief obtained under the averments of the original bill, and a sup- 
plemental bill is neither necessary nor proper. 'Not every relevant event hap- 
pening posterior to a bill renders a supplemental bill admissible, and therefore, 
when only a fact has occurred which may be proved on taklng the account 
prayed for by the original bill, a supplemental bill is improper and demur- 
rable.' 3 Daniel], Oh. Pr. 1663. But if the original bill entitles the complaiu- 
ant to one kind of relief, and facts subsequeiitly occur which entitle him to 
other or more extensive relief, he may bave such relief by setting out new mat- 
ter by a supplemental bill. Candler v. Fettit, 1 Taige, 169, 19 Am. Dec. 399." 

In California Pav. Co. v. Molitor, 113 U. S. 617, 5 Sup. Ct. 618, 
28 L. Ed. 1106, complainant secured an injunction against the use 
of a concrète pavement. Défendant then varied the mode of lay- 
ing his pavement by ceasing to make it in separate and detached 
blocks, and only making a mark or crease on the surface while in 
a plastic state, thus giving the pavement the appearance of being 
made in detached blocks, and in fact answering ail the purposes of 
detached blocks ; the crease being sufficient to produce the results 
obtained by plaintiff's patent. Plaintifï moved for process of con- 
tempt, but it was held that this was not an appropriate remedy, 
since the question whether the new pavement was an infringe- 
ment or not was a mixed question of law and fact, as was the ques- 
tion whether the original pavement constituted an infringement. 
The same rule was applied to the use by défendant of a card-play- 
ing tray constituting a différent device. U. S. Playing Card Co. 
V. Spalding (C. C.) 93 Fed. 833. In Mack v. Levy (C. C.) 49 Fed. 
857, after injunction défendant changed the device by using a différ- 
ent détachable handle for an opéra glass; and it was held that it 
was doubtful whether this was an infringement, and the question 
would not be determined in contempt proceedings. Many other 
like cases are cited in Walker on Patents, § 708. A broader rule, 
however, applies to the taking of the account. The master may be 
directed to report on the use of various machines used by défend- 
ant, or may do so of his own motion. Cawood Patent, 94 U. S. 
695, 708, 34 L. Ed. 338; Adams v. Keystone Mfg. Co. (C. C.) 41 
Fed. 595. But the better practice seems to be for the court itself 
to décide ail questions of infringement before the interlocutory 
decree is entered. Walker on Patents, § 743. See, also, Hoe v. 
Scott (C. C.) 87 Fed. 220 ; Cary Mfg. Co. v. Acme Flexible Clasp 
Co., 108 Fed. 873, 48 C. C. A. 118. 

The question remains whether the use of the McGuire bracket 
should be brought in by supplemental bill, or left for a second suit. 
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The bracket is so différent from défendants' first bracket that the 
question of infringement could net be decided in contempt pro- 
ceedings, and ought not to be on an accounting, if any. I tliink 
the ends of justice, by the saving of delay, vexation, and expense, 
will be the better secured by the allowance of the supplemental 
bill. 

Counsel for complainant, appealing to the discrétion of the court, 
urge that the filing of a second bill would uselessly involve an 
original bill, an answer, a replication, and service of a subpœna, 
involving a delay of at least a quarter of a year, the proof of the 
patent, the proof of title, évidence as to the device used, expert 
testimony in chief, in reply, and in rebuttal by both parties as to 
the meaning of the patent, and as to each of the patents, etc., con- 
stituting the prior art in this case, dépositions pro and con as to 
an alleged prior invention and prior use, the making of physical 
exhibits, and a lot of photolithographs, notarial or examiner's fées, 
typewriters' fées, attorneys' time and fées, the court costs, the cost 
of printing a record of 350 large pages, the cost of obtaining copies 
of patents therefor, and the time and expenses of separate briefs, ail 
to no other purpose whatever but to duplicate the record now in 
print, because a new phase of the question of infringement is pre- 
sented by the supplemental bill. 

On the other hand, défendants' counsel urges the foUowing: 

"Let us suppose, however, that the original bill does not set forth a good case, 
and that complainant, fully aware of this, is strlving to bolster it up by the in- 
troduction of another device, which It admits was not used untll after the 
filing of the original bill, and which it may think more nearly resembles the 
device of the patent. (It may be f air to say, in passing [says défendants' coun- 
sel], that I hâve no doubt that this la the précise state of facts hère.)" 

If complainant has in reality no case in the original suit, the sup- 
plemental bill must fail. It seems to me that this question can be 
fairly considered and justly decided on final hearing, and that de- 
fendants' case will not be prejudiced by overruling the demurrer. 
It further seems that the ends of justice will be promoted by allow- 
ing the supplemental bill to stand. If so able a jurist as Judge 
Wallace had clearly decided the question, I should hesitate to dé- 
cide differently. But I think the Westinghouse Case is distin- 
guishable, for the reasons stated. 

Demurrer overruled, with leave to plead or answer in 30 days. 



RUDOLF V. BROWN et al. 
(District Court, S. D. Nevr York. April 14, 1905.) 

ShIPPING— LlABILITY OF OWNEB FOB SUPPLIES— CoXSTRTJCTION OF STATTJTES. 

Act .Tune 26, 1884, c. 121, § 18, 23 Stat. 57 [U. S. Comp. St. 1901, p. 
2945], which provides that "the indivldual liability of a shipowner shall 
be limited to the proportion of any or ail debts and liabilities that his 
Individual share of the vessel bears to the whole," is to be construed in 
connection with the limited liability act of 1851 (Rev. St. § 4283 [U. S. 



EUDOLF V. BEOWN. 107 

Comp. St. 1901, p. 2943]), and does not apply to personal contracts, so 
as to exempt a part owner from full liability for supplies purchased by 
hls authority, or with his knowledge and consent. 

[Ed. Note.— For cases in point, see vol. 44, Cent. DIg. Sliipping, §§ 637, 
643.] 

In Admiralty. Suit against vessel owners to recover for sup- 
plies. 

Hyland & Zabriskie, for libellant. 

Hunt, Hill & Betts, for respondent Brown. 

ADAMS, District Judge. This action was brought by Maria 
J. Rudolf, engaged in the business of furnishing coal and other 
supplies to vessels in New York, against Charles R. Brown and 
George D. Barney, as owners of the yacht Impatient, to recover 
$176.32 for coal, water and wood supplied to her in July and August, 
1904. 

There is no dispute about the supplies having been furnished. 
The respondent Barney could not be found for the service of process 
in this district and has not appeared in the action. The respondent 
Brown, who was served, claims immunity for more than one-half 
which he has paid into court. 

It appears that the respondents were equal half owners of the 
yacht. Barney, living in Brooklyn, was the registered niaster, 
and apparently managed her financial matters. He collected from 
Brown his half thereof, but failed to pay the bills, hence this action 
against Brown, who lived in Yonkers. The testimony shows that 
both parties occasionally used the boat, but in August it was prin- 
cipally used by Brown. 

When the yacht went into commission Barney ordered the sail- 
ing master to obtain the supplies of coal, wood and water from 
the libellant. The question of the liability for more than one-half 
is now to be determined, under the United States Statutes, and 
the authorities construing them. 

It is provided (Act June 26, 1884, c. 121, § 18, 23 Stat. 57, [U. S. 
Comp. St. 1901, p. 2945]): 

"Sec. 18. That the individual liability of a shipowner, shall be llmited 
to the proportion of any or ail debts and llabilitles that his Individual share 
of the vessel bears to the whole ; and the aggregate liabilities of ail the 
owners of a vessel on account of the same shall not exceed the value of such 
vessels and frelght pending." 

The foregoing provisions were extended in 1886 "to ail vessels 
used on lakes or rivers or in inland navigation, including canal- 
boats, barges, and lighters." 24 Stat. 80, c. 421. 

It is urged that thèse acts are in pari materia with the limited lia- 
bility act of 1851, and that they should be considered together. 
That act provides (section 4283, Rev. St. [U. S. Comp. St. 1901, p, 
2943]): 

"Sec. 4283. The liability of the owner of any vessel, for any embezzle- 
ment, loss, or destruction, by any person, of any property, goods, or merchan- 
dise, shipped or put on board of such vessel, or for any loss, damage, or 
injury by collision, or for any act, matter or thing, lost, damage, or forfelture. 
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done, oceasioned, or Incurred, wlthout the piivlty, or knowledge of such 
owner or owners, shall lu no case exceed the amount or value of the interest 
of such owner in such vessel, and her freight then pending." 

_ Without thèse acts, seemingly there can be no doubt of the 
liability of ail the part owners, personally or in solido, for the ordi- 
nary debts of vessels. The Pilot, 9 Fed. Cas. 1100, 1102 ; Parsons 
on Ship. & Admty. 100. In the latter it was said (pages 100-103) : 

"In gênerai, ail the part-owners are llable in solido for the repairs of a 
Bhip, or for necessaries actually supplied. * * ♦ 

If one who has a elaim for repairs or supplies receives a part of his claim 
from one or more of those liable in solido, those who thus pay a part, even 
if it be their share, or more than their share, are still liable for the resldiie. 
And they are thus liable, although the supplier expressly promised to dis- 
charge them in considération of their paying as they did ; for their payment 
alone would not be considération enough in law to sustain the promise, even 
if they paid more than their shares, because they were legally bound to pay 
the whole." 

It is claimed by the libellant that Gokey v. Fort (D. C.) 44 
Fed. 364, is décisive of this case. That was a question of liability 
for a bill of repairs upon the schooner J. J. Pharo, in her home 
port, arising from collision by her own fault. The repairs were 
ordered by her master, who acted as ship's husband and man- 
aging agent, and ran the vessel upon shares. Recovery was al- 
lowed against the owners, notwithstanding a decree limiting their 
liability, under the provisions of the foregoing acts of congress. 
The ground of the décision, was the personal liability of the re- 
spondents because of their ownership in the vessel and the repairs 
having been ordered with the knowledge of some of them. 

It was there said by Judge Brown in this connection : 

"2. But the respondents were individually liable for the contracts of their 
managing agent, made in the home port, in the ordinary repair of the vessel, 
thèse repairs being known and approved by some of the owners. The Two 
Marys (D. 0.) 10 Fed. 923 : Seuil v. Raymond (D. C.) 18 Fed. 549. It has been 
held that the limitation provided by the act of 1884 upon the liabilities of the 
owners *on account of the ship' does not extend to their personal contracts, 
but only to the debts and liabilities that arise out of the navigation or busi- 
ness of the ship, or from the contracts of the master, under his gênerai powers 
in the course of the voyage. The Amos D. Carver [(D. C.) 35 Fed. 665] ; Mc- 
Phail V. Williams (D. C.) 41 Fed. 61. Such has long been the construction of 
the broad provisions of the ordinance of Louis XIV., as well as of the similar 
provisions of section 216 of the Code of Commerce, (1 Valin, Comm. 568;) 
Emerigon, Cent, a la Grosse, c. 4, § 11 ; 2 Desjardin, Droit, Com. Mar. §§ 283- 
286 ; 2 Valroger, Com. du Code de Com. § 256. And, in gênerai, repairs made 
in the home port by the owners, or by their authorlzed agent, are treated as 
the Personal debts of the owners, and cannot be discharged by a surrender 
of the vessel." 

"Construing the acts of 1884 and 1851 in the llght of thèse décisions, and 
of the gênerai maritime law whieh it was their purpose to introduce into 
our jurisprudence, I must hold that the decree set up in the answer, Ilmltiug 
the liability of the respondents, as a decree based on claims growing out of a 
subséquent voyage, does not affect the libelant's prior demand, and that this 
prior demand was from the first a personal liability of the respondents, and 
not subject to limitation at ail ;" 

In The Republic, 61 Fed. 109, 9 C. C. A. 386, in which limitation 
of liability was sought, it was refused because the corporation 
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owning the barge, concerning which the limitation was sought, 
failed to make a sufficient examination to discover the weakness 
and rottenness of certain parts. It was there said by Wallace, J., 
speaking for the Circuit Court of Appeals (page 113, of 61 Fed., 
page 390, of 9 C. C. A.) : 

"We do not understand It to be seriously argued that section 18 of the 
act of eongress of June 26, 1884, displaces the liability of shipowners for 
losses occasioned by tbeir own négligent acts. Tbe section does not purport 
to repeal any pre-exlstlng law, bnt is législation in pari materia with the act 
of 1851. The scope and objeet of the section are pointed out In Force v. 
Insurance Co. (D. C.) 35 Fed. 778 ; The Amos D. Carver, Id. 669 ; and Gokey 
V. Fort (D. C.) 44 Fed. 364. It has no application to the présent questions." 

The statutes hâve been considered in other districts and a some- 
what différent construction given to them, viz. : Whitcomb v. 
Emerson (D. C.) 50 Fed. 129, and Warner v. Boyer (D. C.) 74 Fed. 
873, but even assuming that those cases are opposed to the décision 
of Gokey v. Fort, the latter must be followed in this district. 

The conclusion in the latter case that the act of 1884, does not 
cover contracts entered into personally by a shipowner was reached 
by Judge Nelson in McPhail v. Williams, mentioned in Gokey v. 
Fort, supra, and by Judge Webb in The Giles Loring (D. C.) 48 
Fed. 463, 471. See, also, Hughes on Admiralty 308, 311. 

Under Gokey v. Fort, it would seem that the libellant was enti- 
tled to recover, but in any aspect of the case, a personal participa- 
tion by a part owner in the contraction of debts, for a vessel, 
would doubtless make him responsible therefor, notwithstanding 
the statute, and there was sufficient in this case to impose such 
a liability upon the respondent Brown, in that the facts hère show 
that he was aware of the incurring of this debt. It appeared that 
he used the yacht several times in July and almost exclusively in 
August He must hâve had presumptive knowledge therefore of 
the use of supplies of this nature, and even if he did not know from 
whom they were obtained, he was personally bound therefor, 
because it was obvions that the vessel could not be used by the 
owners without them. He had actual knowledge that some of the 
supplies were being obtained, because it appeared that he paid 
his co-owner in August some $700 for his share of them, which 
included the libellant's coal bill in July. This was, at least, a rati- 
fication of the purchase, which is équivalent to a prior command to 
make it — Broom's Légal Maxims, 866 — and would seemingly hâve 
authorized the contraction of debts for the vessel on account of ail 
the owners by one of them. 

Decree for the libellant, with interest. 
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THE DREDGB NO. 1. 

(District Court, S. D. New York. April 25, 1905.) 

Admisaltt— Distribution or Peoceeds of Vessel— Peioeitt Between 
Claims. 

On distribution of the proceeds of a vessel sold in admiralty, one who 
advanced money to pay off a lien for salvage on said vessel, under au 
agreement ttiat he sliould be subrogated to such lien, held entitled to 
prlority of payment over claims based on prior Personal judgments 
agalust the owners. 

[Ed. Note. — For cases In point, see vol. 43, Cent. Dlg. Salvage, § 105.] 

In Admiralty. On motion for distribution of fund. 

Alexander & Ash, for petitioners Bleakley and the Roderpionds. 
James A. Deering, for petitioner Benjamin L. Odell. 

ADAM S, District Judge. Thèse are motions for orders of dis- 
tribution of the proceeds of the sale of Reed Brothers' Dredge 
No. 1 on the part of Clarence L. Bleakley, Charles B. Rodermond 
and Clarence T. Rodermond, and Benjamin L. Odell, the various 
claimants of the fund, amounting to $451.99, now in the registry 
of the court. The claims are $455, $329.88 and $309.53, aggregating 
$1,094.41, or $642.42 in excess of the fund. The question to be de- 
termined is, what disposition shall be made of the fund in view of 
the deficiency? 

The daim of Bleakley arose eut of an assignment of a claim on 
the part of Merritt & Chapman Derrick & Wrecking Company for 
salvage services rendered to the dredge. The commissioner de- 
scribes the transaction as follows : 

"I flnd that on the 21st day of June, 1904, a libel was flled in this court 
against the Dredge No. 1 by the Merritt & Chapman Derrick & "Wrecking Com- 
pany on a claim of $550 for salvage ; that thereafter and on the 21st day of 
November, 1904, said dredge was attached by the Marshal of this District 
under and by virtue of a monition issued in accordance wlth the prayer of 
said libel ; that at said time Ferdinand C. Reed and Edward B. Reed were 
the owners of said dredge and that Edward B. Reed and the représentatives 
of his brother who has since died, coutinued to be the owners thereof until 
the attachment and sale herein ; that on November 26th, 1904, the said Reed 
Brothers applied to petitioner for an advance of $455 to be used In paying 
off said salvage claim and securing a release of the dredge from the custody 
of the Marshal, and agreed that if petitioner would advance the same, he 
would hâve an assignment of said lien and a lien upon the dredge as security 
for the money so advanced; that petitioner thereupon advanced the Reed 
Brothers the sum of $455 and that the same was used to pay the Merritt & 
Chapman Derrick & Wrecking Company and the expansé of attachment, and 
the dredge was thereupon released from custody ; that no part of said $455 
has been paid ; that an inspection of the records of this court shows that 
there is now in the Registry thereof the sum of $451.91, the balance of the 
proceeds of the sale of said dredge." 

The claim of the Rodermonds is described by the commissioner as 
follows : 

"I flnd that the petitioners herein carried on the business of shipbullding 
and repairlng vessels In the year 1903 at Tompkins Cove, New York, and that 
in the months of September and October of said year they made repairs to the 
Dredge No. 1 of the value of $327.73 ; that subsequently they brought pro- 
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ceedings in the United States District Court for the Eastern District of New 
York for the recovery of said aniount, and on tUe 7th day of July, 1904, a 
final decree was entered therein against Ferdinand C. Reed, lîdward B. Reed 
and George Marsdorf for tlie sum of $379.88 ; that the sum of $50 has been 
paid on account therein and that the balance of $329.88 still remains due and 
unpaid ; that an inspection of the records of this court shows that there is 
now in the Registry thereof the sum of $451.91, the balance of the proceeds 
of sale of said dredge." 

The claim of Odell is described by the commissioner as follows: 

"I find that in the latter part of March 1904, two proceedings in admiralty 
were pending in the United States District Court for the District of New 
Jersey against Ferdinand C. Reed and Edward B. Reed, owners of the Dredge 
No. 1, and that Benjamin L. Odell became surety therein in each of said 
proceedings; that in one of said proceedings brought by William Gaskell, 
et al., a final decree was entered in favor of libellants on September 19th, 
1904, for $111.40 and that in the other brought by Samuel Isaksen a judgment 
for libellant was entered on the same day for $167.60; that subsequently 
on demand of the United States Marshal for the District of New Jersey, the 
petitioner paid said Marshal the sum of $309.53, in satisfaction of the exécu- 
tion in his hands issued under said judgment; that on the 9th day of Janu- 
ary, 1905, petitioner entered judgment In the New York Suprême Court, 
County of New York, for the amount se paid, viz., $309.53 against Edward 
B. Reed and that no part of said judgment has been paid ; that at the time 
of the attachment and sale of the said dredge in this court, the said Edward 
B. Reed and the estate of his deceased brother Ferdinand C. Reed, were the 
owners of said dredge ; that an Inspection of the records of this court shows 
that there is now in the Registry thereof the sum of $451.91, the balance of 
the proceeds of sale of said dredge." 

Thèse reports hâve not been excepted to and must be regarded as 
correct. 

It appears that the claim of Bleakley should hâve precedence over 
the others. The circumstances under which the money was ad- 
vanced, subrogate him to ail the rights of the assignor, and the fact 
of such rights being based on salvage entitles the assignée to mari- 
time priority, notwithstanding the existence of the earlier judgments 
in personam against the owners of the dredge — Collins v. The Ft. 
Wayne, 6 Fed. Cas. 119. As this claim will absorb the whole fund, 
it is not necessary to consider the other questions presented. 

Decree accordingly. 



CLEVELAND ELECTRIC BY. CO. v. CITY OF CLEVELAND et al. 
(Circuit Court, N. D. Ohio, E. D. April 24, 1905.) 
No. 6,851. 
Stheet Raileoads—Fkanchisbs— Limitations— Municipal Coeporation— 

POWEBS. 

A municipal corporation entitled to grant a Street railway franchise 
had power to limlt the grant as to time, prier to the passage of Act Ohio 
May 14, 1878 (75 Ohio Laws, p. 360), proriding that no grant or renèwal 
of a grant shall be valid for a greater period than twenty-five years, 
though prior to the passage of such act there was no statute authorizing 
the municipal corporation to limit such grants. 

[Ed. Note. — For cases in point, see vol. 36, Cent. Dig. Municipal Corpo- 
rations, § 1469; vol. 44, Cent. Dig. Street Railroads, § 42.] ' 
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2. SaME— COKTEACT RlGHTS— SUEEENDEB— UnIIMITED FRANCHISE. 

Where a street railway company, having an alleged unllmitea fran- 
chise to operate a Une on a certain street, granted prior to the adoption 
of 75 Ohlo Laws, p. 360, llmiting such grants to 25 years, accepted the 
terms of a subséquent ordlnance autliorizlng It to extend its Une on such 
street, and to equlp and operate such extension and ail of its tracks on 
such street for a period of 25 years, the acceptance of such ordlnance 
operated as a surrender of its alleged unlimited franchise as to such 
street. 

3. SAME— JUDGMENTS— ESTOPPEL— ReS AdJUDICATA. 

Where a street railway company was compelled by action of the public 
to défend itself in court against a présent claim of misuser of its fran- 
chise, mère reasons presented by it in argument in such action, though 
inconsistent with its subséquent claim as to the eontlnuance of its fran- 
chise, did not amount either to an estoppel or establish a daim of res 
judicata. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dlg. Evidence, §§ 165- 
168.] 

4. Same— Consolidation of Lines— Bffect. 

Neither the consolidation of street railway Unes Info one company and 
one System, nor transfer obligations imposed by an ordinance authoriz- 
ing the laying of an additional Une on another street, operated to pro- 
long the llfe of any prior franchise. 

5. Same— Extension oe Franchise bt Implication— Ordinance— Title. 

Where none of the tltles of several city ordinances granting street 
railway extensions contalned any intimation of a purpose to deal with 
the subject of the life of the original grant, though the "subject" of the 
ordinance was required to be "clearly expressed in its title," an exten- 
sion of the main franchise could not be implied therefrom. 

6. Same— Permission to Extend Teacks— Effect. 

Ordinance granting a street railway company permission to extend 
tracks and operate them "in connection with the main Une" for a period 
whieh endures longer than the right to operate the main Une did not 
operate as extending the main-Une franchise, regardless of whether such 
extensions were capable of independent opération. 

1. Same— Deteemination of Franchise. 

Where a street railway company opéra ting Unes on varions streets, 
nnder franchises whlch expired at différent tlmes, accepted an ordlnance 
authorizing the substitution of electriclty for horse power on its G. 
Street branch, and providing that the right to operate such branch should 
continue during the term of the company's then présent grant for the 
opération of the tracks on such branch, the ordinance fixed a uniform 
period for termination of the franchise of the G. street Une over its en- 
tire length, as extended under a prior ordlnance, and therefore abro- 
gated any prior contract for the opération of an extension of the G. 
street branch for a period longer than the expiration of the G. street 
franchise. 

8. Statutes— Construction- Extensions- AuTHOEiTT of Municipalitt. 

Rev. St. Ohio, §§ 2501, 2502, provide for the granting of original street 
railway franchises, after advertisement on public bids, to the corporation 
whieh will agrée to carry passengers at the lowest possible rates of fare, 
and shall hâve previously obtained the written consent of a majority of 
the property holders on thé several streets along the proposed route, pro- 
vided that no street railway grant, or renewal of a grant, shall be valid 
for a longer periol than 25 years. Section 2505 authorizes the city 
council to grant any street railway corporation power "to extend its 
track," subject to the provisions of sections 3437-3443, none of whieh, 
however, relates to the establishment of a route or a renewal of a grant, 
and did not require such extensions to be on compétitive biddlng, etc. 
Eeld, that an extension granted under such sections is not a "new route," 
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havlng an Independent life, but dépends for Its existence on the original 
Une, and expires with the franchise thereof. 

9. Same— Dotjble-Tbackinq Line— Validitt. 

Where a city council establlshed a street rallway route, and granted 
a franchise for the opération of the road, as provlded by Rev. St. Ohlo, 
§§ 2501, 2502, the city council had no power, by merely giving the corpo- 
ration the right to double-traclî its lines, to confer power on the railroad 
Company to operate the second traclc for a period beyond the term of the 
franchise of the Une double-tradced. 

In Equity. 

The complainant files Its Mil against the city of Cleveland and the Forest 
City Railway Company, alleging that the enforeement of a certain ordinance 
of the city of Cleveland will violate the complainant's rights under the Con- 
stitution of the United States, especially by Impairing the obligation of its 
contracts with the city; asking that the ordinance be decreed to be null and 
void; and, alleging that irréparable injury will be done to it by enforcing 
the ordinance, and that it has no adéquate remedy at law, prays that the 
défendant the city of Cleveland, its ofHcers, agents, attorneys, etc., be now 
temporarily, and hereafter perpetually, enjoined from putting the ordinance 
alleged to be illégal into efCect. The bill sets out the corporate history of 
the complainant, and the several ordinances of the city upon whlch Its right 
to operate a street railroad Is based, and especially in relation to its right 
to operate a street railroad on what is called its Garden street (now Central 
avenue) line, which is the immédiate subject of this controversy. An amend- 
ment to the bill was flled before the hearing, but this will be treated and 
spoken of in this opinion as part of the bill itself. Upon the filing of the bill 
a temporary restrainlng order was allowed ex parte, and the case is now 
before the court upon the application for a temporary injunctlon. The de- 
fendants hâve fuUy answered, ail of the ordinances and other facts afCecting 
the question before the court bave been presented, the case has been most 
ably and elaborately argued, and this hearing, so far as this court is con- 
cerned, is practically a hearing on the merits. 

The complainant, by consolidation with other companies and by purchase 
of other lines, is now the owner of about 236 miles of street railway track in 
the city of Cleveland, comprising practically ail of the street rallway mileage 
wlthin the city. The East Cleveland Railroad Company is the constituent 
Company to whlch, prior to the consolidation, ail of the rights involved in 
this proceeding were granted. This corporation — that is, the East Cleveland 
Railroad Company — was Incorporated in the year 1859, and in the course 
of the following three years received grants, by ordinance of the city of 
Cleveland, for the opération of a line beginnlng at what was then the easter- 
ly city limit, at Willson avenue; thence by way of varions streets to and 
through the Public Square to Water street. Thèse grants were made to ex- 
pire September 20, 1879, and under them a street railroad was constructed. 
In 1862, the East Cleveland Railroad Company was granted by the town- 
shlp trustées of East Cleveland township the right to construct a single 
street passenger railway track from the Willson avenue terminus of its line, 
in the city of Cleveland, eastwardly along EucUd street (now Euclld avenue), 
a distance of about two miles, to Doan's Corners. There was no tlme limita- 
tion to this grant, and under it a street railroad was constructed and put In 
opération. Prior to January 14, 1868, the East Cleveland Railroad Company 
applied to the city council of the city of Cleveland for leave to construct a 
street railroad from the intersection of Prospect and Brownell streets, to 
connect with the main line of its railroad ; thence along the center of Brown- 
ell street to its Intersection with Garden street; thence easterly along the 
center of Garden street to and aeross Willson avenue to the easterly boundary 
of the city. The requlsite consents of the property owners were flled, bond 
in the sum of $20,000 was given, bids were filed as required by the statute, 
and the council declared by resolution that the bid of the East Cleveland 
Railroad Company "provided for the lowest rates of fare for carrying pas- 
sengers on the proposed line," made by any Company or individuaL There- 
137 F.— 8 
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iipon, on January 14, 1868, the council passed a resolution giving to the 
East Cleveland Rallroad Company permission to lay down a track on the 
streets named In the application, and to use and occupy the tracks, switches, 
and turn-outs during the perlod of 20 years, and also the right to continue 
to use and occupy the streets, avenues, and publie grounds over which its 
raain Une was then eonstruoted and operated, westerly from the junctlou 
of the Garden street branch with the main Une to Its western terminus (that 
is to say, Water street), for the same length of time. Thus originated the 
Une whlch is the subject of thls litlgatlon. Ou January 16, 1868, the rallroad 
Company flled its acceptance of "the grants and permits to construct and 
operate a street raiiroad froni thelr main track In Prospect Street, througb 
Brownell to Garden, and througb Garden Street to the easterly Une of the 
City, in accordance with their pétition and bid, and the ordlnance and reso- 
lution of thè Council." 

In March, 1868, the village of East Cleveland, which bounded the city of 
Cleveland on the east at the point where the Garden street branch, as granted 
by the ordlnance of the city of Cleveland, ended, granted to the East Cleve- 
land Rallroad Company the rlght to construct a street rallroad, "as a branch 
of its said rallroad," througb and along certain streets in the village, be- 
ginnlng at the termination of its branch road at the easterly Une of tbe city 
of Cleveland, in Willson avenue, for a perlod of 20 years. This ordlnance 
was aecepted by the street rallroad company, and the Garden street branch 
was built, as contemplated by tbe two ordinances Just referred to, extendlng 
from Prospect street, at Brownell, to the soutberly Une of Wade street, at 
Baden street. The length of thls Garden street branch, as thus origlnally 
established by the ordinances of the city of Cleveland and the village of East 
Cleveland, was about two miles. On March 25, 1873, the city council passed 
a resolution granting to the East Cleveland Raiiroad Company the rlght to 
lay a second or double traek in Garden street, between Brownell street and 
Willson avenue. There are no words in this ordlnance llmlting the tlme 
during which the right should exist. 

On May 23, 1876, a portion of the village of East Cleveland having been 
annexed to the city of Cleveland, the council of the city passed an ordinance 
entitled "An ordlnance to permit the East Cleveland Raiiroad Company to 
extend the Garden street branch of its road," wbich ordinance authorized tbe 
rallroad company "to extend the Garden street branch of its road to the 
easterly end thereof, along Garden street to Baden avenue, and along Baden: 
avenue to Quincy street, and along Quincy street to New street, and along 
New street to Garden street, there to connect with the Garden street track ; 
and to equip and operate said extension for twenty years in connection with 
sald branch and its main Une." 

On September 15, 1879, the city council passed an ordinance granting a re- 
newal, for the perlod of 25 years from and after September 20, 1879, of the 
rlght to operate a street rallroad in and along Superior street, Euclid avenue. 
Brie street. Prospect street, Case avenue, and Euclid avenue. This is what 
is sometimes in the ordinances referred to as the "main Une" of the East 
Cleveland Rallroad Company. 

On March 20, 1880, the city council passed an ordinance entitled "An ordl- 
nance to permit the East Cleveland Raiiroad Company to extend the Garden 
street branch of its rallway," whlch, omlttlng the formai parts, is, in full, 
as foUows: 

"Section 1. Be It ordained by the city council of the city of Cleveland, 
that the East Cleveland Raiiroad Company be and Is hereby authorized and 
empowered to extend the Garden street branch of its rallway from the prés- 
ent track, at the intersection of Baden avenue and Quincy street, in an east- 
erly direction on and along sald Quincy street, to the Intersection of Mncoln 
avenue, and to equlp and operate the sald extension and its Garden street 
branch for the perlod of twenty-flve years from and after the passage of thls 
ordlnance; bnt with the express condition that no Increase of fare sball be 
charged by sald company on any part of its said branch, or of its main Une, 
or of sald extension by reason of said extension. This grant Is made subject 
to ail ordinances of said city council now in force, or which may hereafter 
be duly passed regulating street railroads. 
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This is the ordlnance whleh the eity claims Is the only ordlnance under 
authorlty of whlch the Garden Btreet braneh Is now operated. It explred 
on the 22d day of March of the présent year. 

On February 9, 1885, the city council passed an ordlnance entitled "An 
ordinance to permit the East Cleveland Railroad Company to extend the Gar- 
den Street braneh of its railway," by which it authorized the railroad Com- 
pany "to extend the Garden street braneh of Its railway from the termlnatlon 
of Its présent track at the Intersection of Qniney street and Lincoln avenue 
in an easterly direction on and along said Quincy street to Woodland Hills ave- 
nue and equip and operate said extension as a single-track railroad, with 
ail necessary switches, * ♦ * In connection with said braneh and its 
main Une, and terminating with the grant for the main Une," etc. 

At thls time the Garden street franchise ran to March 22, 1905, and the 
"main Une" franchise to September 15, 1904. 

On June 18, 1887, an ordinance was passed entitled "An ordinance to per- 
mit the East Oleveland Railroad Company to extend the Garden street braneh 
of Its railway," by whlch the railroad eompany was authorized "to extend 
the Garden street braneh of its railway from the Intersection of Its présent 
track with Baden avenue, upon Garden street. In an easterly direction along 
and upon said Garden street to the easterly Une of Lincoln avenue, and 
equip and operate said extension, ♦ * * in connection with said braneh 
and its main Une, and terminating with the grant for the Garden street main 
Une." 

July 13, 1888, an ordinance was passed extending the franchise of the 
Buelid avenue Une (sometimes called "main Une") to July 13, 1913. 

On March 10, 1890, an ordinance was passed, entitled "an ordinance grant- 
ing the East Oleveland R. R. Co. the right to substitute electrlc motive power 
for horse power upon Its Garden street braneh." Section 1 of this ordinance 
is as foUows; 

"Section 1. Be it ordained by the clty council of the city of Oleveland, that 
the East Oleveland R. R. Oo., its successors or assigns, Is hereby authorized 
and granted the right to operate its Garden street braneh by eleetricity, 1. e. 
from the Intersection of Prospect and Brie streets, along Erle street to Ohio 
street, along Ohio street to Brownell street, along Brownell street to Garden 
street, and along Garden street to Lincoln avenue; also along New street 
from Garden street to Quincy street, and along Quincy street to Woodland 
Hills avenue, and authority Is hereby granted said eompany to erect and 
malntaln on said streets ail necessary pôles and wires, and the necessary 
appliances and fixtures for the conductlng of electrlc currents to operate by 
electrlc motive power the said Garden street braneh during the term of its 
présent grant for said Garden street braneh. AU pôles erected under this 
ordinance to be of iron unless otherwise ordered by the board of Improve- 
ments." 

On Aprll 4, 1890, the East Oleveland Railroad Company accepted the above 
ordinance, and agreed "to abide by the provisions, conditions, limitations and 
restrictions contained in said ordinance." 

On March 20, 1891, an ordinance was passed authorizing the East Oleve- 
land Railroad Company to lay and operate a second track on Central avenue 
(formerly Garden street) from the east Une of Willson avenue to the Oleve- 
land & Pittsburgh Raih'oad tracks ; and it was provided by section 4 of the 
ordinance that "the right herein granted shall be valid until the expiration 
of the grants for the company's main Une." 

On April 20, 1891, the council passed an ordinance granting to the East 
Oleveland Railroad Company permission to lay an additioual track In Quincy 
street, from New street to Woodland Hills avenue, authorizing the eompany 
to connect the additioual track with the tracks then laid upon New street, 
and providing that the right therein granted should be valid "until the expira- 
tion of the grants for said company's tracks in Quincy street east of Lincoln 
avenue, to wlt, July 13, 1913." 

On March 25, 1893, the Oleveland Electric Railway Company was organized, 
by the consolidation of the East Oleveland Railroad Company and the Broad- 
way & Newburg Street Railway Company, and subsequently it was further 
pnlarged by consolidation with two other street railroad compauies. 
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On Febmary 19, 1894, an ordlnance was passed granting permission to the 
Cleveland Electric Rallway Company and the Cleveland Olty.Bailway Compa- 
ny to extend thelr tracks in Willson avenue. Willson avenue is a cross-town 
Street, and crosses the varions traclis of the Cleveland Electric . Railway Com- 
pany and the Cleveland City Railway Company at many points, including the 
tracks of the Central avenue (formerly Garden Street) Une. Section 6 pf this 
ordlnance provides as follows : "A passenger on any car operated on any part 
of said Willson avenue, on payment of one fare,.either in cash or by ticket, shall 
be entîtled, without additional or extra charge, to be transferred to any 
other Une of either of said companies intersecting or coming to said Will- 
son avenue, including the lines on Broadway, and to hâve a continuons 
ride thereon, with the right, without additional or extra charge, to be trans- 
ferred from such second Une to a car on any other Une of the company 
operating the same which crosses the Cuyahoga river, and passengers on 
any Une of either of said companies intersecting or coming to said Willson 
avenue, including the lines on Broadway, shall be entitled,- without additional 
or extra charge, to be transferred to said Willson avenue Une and to hâve 
a continuons ride thereon. The councll shall at ail times hâve the right 
to prescrlbe rules and régulations in respect to the transferring of passengers 
as provided for in this action." 

On July 2, 1894, the council passed an ordlnance granting to the Cleveland 
Electric Rallway Company the right to extend and operate Its Street railroad 
in Quincy street, from New street to Willson avenue. The distance between 
thèse two points is very short, the purpose being to permit a connection be- 
tween the two tracks. Section 6 of this ordlnance provides as follows : "This 
grant shall terminate with the grant for said company's présent Une in 
Quincy street." 

On August 8, 1901, the council passed an ordlnance granting to the Cleve- 
land Electric Railway Company the right to lay a track aloug the easterly 
side of the Public Square, and the right to use the tracks of the Cleveland 
City Rallway Company on Superior street from the westerly side of the 
Public Square to Erie street. Section 4 provides : "This grant shall expire 
on March 22, 1905, unless it be sooner termlnated by the clty, and the city 
reserves to itself the right to terminate it at any time," etc. The purpose 
of this ordlnance was to facilltate the transportation of passengers In the 
congested part of the city. 

The resuit of the various consolidations of companies and acquisition of 
properties bas been to establish one System throughout the clty, over whlch 
only one fare is charged for a continuons ride, with certain privilèges of 
transfer. 

On Jannary 11, 1904, the city granted to the Forest City Rallway Company 
"the renewal right to malntain and operate the existing street rallroads," 
namely, the Garden street Une. No question is made, and It Is stated by 
counsel on both sides that no question can be made In this court, as to the 
validity of this ordlnance, except on the ground that, as to the complainaut, 
it is in violation of the Constitution of the United States. 

Squire, Sanders & Dempsey, for complainant. 

Newton D. Baker, City Sol., for défendant city. 

Gariîeld, Howe & Westenhaver, for défendant Forest City Ry. Co. 

TAYLER, District Judge (after stating the facts). The com- 
plainant bases its claim to relief on several grounds, which are, I 
thînk, fairly stated as follows: 

First. (1) That since, prior to the act of 1878, the Législature 
had not delegated to the municipality the right to limit the term 
of a street railroad franchise, and as the Législature has not since 
that time withdrawn from any street railroad company enfranchised 
prior to 1878 the rights it had thus acquired, the act of the city 
council and of the council of the village of East Cleveland in limit- 
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ing the term of the complainant's predecessor's rights to 20 years 
was invalid, and that the franchise of the company's "main line" is 
unlimited. (2) That, for the same reason, since the trustées of 
East Cleveland township gave an unlimited and original franchise 
to the East Cleveland Raiiroad Company, that franchise still en- 
dures. (3) That since, as claimed, the right to operate the Garden 
Street (Central avenue) line, or at least a part of it, is made to ex- 
pire with the expiration of the franchise on the "main line," such 
right is now lield in perpetuity or for an unlimited period. 

Second.. That by reason of the consolidation of the companies, 
and the création of a "system" over which there is a right to ride 
for one fare for a continuons passage, however long, with certain 
transfer rights, the System must be considered as a unit, with a 
period of expiration fîxed at the date of the last expiring franchise. 

Third. That, because of the obligations imposed by the Willson 
avenue ordinance — especially b}' section 6, requiring transfers at 
the intersection of the Central avenue and the Willson avenue Unes 
—a right arises corresponding to the duty imposed; and since the 
Willson avenue franchise will last until 1914, and the duty to trans- 
fer at Central avenue continues until that time, the right to oper- 
ate the Central avenue line is extended, by implication, to that date. 

Fourth. (1) That the original Garden street (Central avenue) 
grant was for an "extension," and not a new route, and that the 
granting of the right to operate the several "extensions" thereto 
"in connection with the main line," or "in connection with the Cen- 
tral avenue branch," to a time beyond the expiration of the right 
previously given to the "main line" or to the Central avenue branch, 
operated to extend the time of expiration of the franchise of the 
main line and of the branch, and that this is true whether by 
"main line" is meant either the Euclid avenue line, or what is called 
the "Garden street branch." (2) That some of the Garden street 
ordinances — some for "extensions" and some for laying additional 
tracks— provide for an expiration the same as for the "main line," 
and that, as to the ordinance for double-tracking on Quincy street 
east of Lincoln avenue, it is explicitly provided that the grant 
should be valid until "the expiration of the grants for said com- 
pany's tracks on said Quincy street east of Lincoln avenue, to wit, 
July 13, 1913," and that, by the clear implication of the language, 
we must conclude that not only does the right to operate the line 
east of Lincoln avenue run until 1913, at least, but that the whole 
Garden street line must hâve the same life. 

I think I bave stated the substance of the claims made by the 
complainant, and they will be discussed in the order in which they 
hâve been given. 

1. As to the claim of perpétuai or unlimited franchise : Prior to 
the act of May 14, 1878, the Législature had given to municipal 
councils the gênerai power to consent to the use of their streets 
by street railroads, and to prescribe the terms and conditions of 
such use. By the act of May 14, 1878 (75 Ohio Laws, p. 360), 
it is provided that no grant, or renewal of a grant, shall be valid for 
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a greater period than 25 years. It thus appears that prior to the 
law of 1878 the Législature had not undertaken to use the authority 
which it possessed to put any limit upon the time which might be 
granted by a municipal corporation to the right of a street railroad 
company to occupy streets. After that the Législature withdrew 
from the municipality ail power which it may hâve had prior to 
that time to grant such franchises for a period in excess of 25 years. 
Ail of the ordinances passed by the city of Cleveland and by the 
village of East Cleveland, as well those passed prior to 1878 as 
those passed since that time, fîxed a time limitation on the grants 
and renewals given to street railroad companies. The only unlim- 
ited grant is that given by the township of East Cleveland. 

The conclusion to which I hâve come is that prior to the act of 
1878 the council of the city of Cleveland had fuU power to limit 
the term of a street railroad's franchise to occupy the streets, and 
that even if it did not hâve such power, and such limitation was in- 
valid, nevertheless any rights which may hâve accrued to the 
predecessors of the complainant, as well as the right to an unlimited 
franchise which it had from the township of East Cleveland, hâve 
been, for valid considérations, yielded up to the city. If we assume 
that on March 22, 1880, the complainant, or its predecessor in title, 
had an unlimited grant over some part of its Garden street line, it is 
clear that, as a property right, it could contract with the city con- 
cerning it; for some accruing advantage it could contract to give 
back to the city such portion of the term of the franchise as might 
be agreed upon. What was donc by the ordinance of March 22, 
1880, passed when the council had the power to grant a franchise 
for a limited term? It was agreed by that ordinance that the com- 
pany might extend its Garden street line to Lincoln avenue, and 
"equip and operate its said extension and ail of the Garden street 
tracks" for the period of 25 years. This ordinance was accepted 
by the complainant, and constituted a contract. If at the time of 
the passage of this ordinance the complainant had the right to op- 
erate any part of the Garden street line after March 23, 1905, that 
right was yielded up by force of the contract made through the 
ordinance of March 22, 1880. 

Counsel for the complainant cite on this point the case of Citi- 
zens' Railway Company v. City Railway Company (C. C.) 64 Fed. 
647, and the same case on appeal, 166 U. S. 557, 17 Sup. Ct. 653, 41 
L. Ed. 1114. In the Circuit Court, Judge Woods, sitting with Dis- 
trict Judge Baker, held that the term of the franchise was unlim- 
ited, and also that an additional and unexpired term of seven years 
had been granted. Judge Baker dissented from the holding that 
the term was unlimited, but agreed that it had seven years more to 
run, so that both were of opinion that an injunction should be al- 
lowed. The case went to the Suprême Court. There it was held 
that it was unnecessary to pass on the question of an unlimited 
grant, because the unexpired term of seven years furnished ground 
for ample relief. The decree of the lower court was therefore mod- 
ified by striking out such parts of it as recognized an unlimited 
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grant. The modifiée! decree was exactly what would hâve been 
entered by Judge Baker, and exactly what the Suprême Court would 
hâve entered if it had found that there was no unlimited grant 
Surely, if the city had the right to grant the use for an unlimited 
period, it had the right to grant it for a limited period. The greater 
power would include the less. But apart from that, there was no 
question in the Indianapolis case arising ont of the making of a new 
contract with the city after the state had delegated to it the power 
to grant franchises for a limited term. That is the situation hère, 
and that would control the détermination of the question before 
us, even if the Suprême Court had sustained the validity of Judge 
Woods' decree. 

Counsel for the complainant, in support of his contention for 
perpétua] franchise, cites the case of State ex rel. Taylor v. Colum- 
bus Railway Company, 24 Ohio Cir. Ct. R. 609. A careful examina- 
tion of this case shows that, so far from sustaining the contention 
of the complainant, it is authority against it. This case does not 
hold that prior to the act of 1878 the council of a municipal corpo- 
ration was without power to impose a limitation of time on a street 
railroad franchise. It did hold and does hold that, until the statute 
imposed the 25-year limitation on the power of the council, a fran- 
chise granted without limitation was perpétuai, in so far as the 
power of the council existed to terminate it; the court holding that 
it could only be dealt with under the reserved power of the Légis- 
lature, as granted by the Constitution. 

The second proposition of the syllabus is as follows: 

"Such consent given prior to said act [that is, the consent of the city to 
operate a street railway prior to the act of May 14, 1878], without any limita- 
tion of time, or to a corporation with succession during the term of its char- 
ter, is revocable only by législative authority." 

The third proposition is as follows: 

"A franchise or privilège to construct and operate a street railway, granted 
and consented to prior to said act, without limitation of time, is perpétuai, 
but subject to be determined by the General Assembly under section 2, art 
1, or nnder sections 1, 2, art. 13, of the Constitution." 

In the opinion, on page 621, it is apparent that counsel for the 
street railroad company recognized that the council might limit the 
grant. I quote from the opinion : 

"The contention of counsel for the défendant [that Is, for the street rail- 
way Company] is that thèse statutes expressly confer upon municipalitles 
power to grant the right to use the street, and that, the power being un- 
limited as to the duration of the grant, It is in the discrétion of the munic- 
Ipality to grant without limitation, and, If It does, the grant Is Irrévocable and 
perpétuai." 

And again, on page 637, the court says : 

"But the right or franchise conferred by the state [prior to the act of 
1878] being unlimited as to Its duration, and the city, under its power to 
agrée upon the terms and conditions under which the right mlght be exercised, 
not havlng Imposed any such limitation, the riabt continups, subject to be 
determined only In vlrtue of the power reserved elther by législation or by 
tt'Ê courts by forfelture." 
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It therefore appears to hâve been recognized and held in this 
case that if, prior to the act of 1878, the council had seen fit to im- 
pose a time limitation on a franchise, such limitation would hâve 
been valid. That case also passes upon the question of the effect 
of succeeding ordinances upon the unlimited grants theretofore 
given. An examination of thèse ordinances shows that not one 
of them undertook to fix a time limitation, or indicated in any way, 
by contract or by implication, that the railway company vi^as yield- 
ing up any unexpired term of any previous franchise. For instance, 
as stated on page 639, the court says : 

"It Is contended also that In some of the ordinances consenting to double 
tracks it is provided 'that nothing In this ordinance shall in any wise work 
an extension of the charter of said railway company,' and that this is an 
admission by the company that Its franchise is not perpétuai ; that the sev- 
eral ordinances passed subsequently to 1878 repealed former ordinances and 
made new agreements, and that by acceptance of the latter ordinances the 
company gave up ail rights under the former ordinances ; and that, as the 
latter ordinances were passed subsequently to 1878, the limitation of twenty- 
flve years contained In the act of that year applies; and that contention is 
made also In respect to ordinances maklng new or addltional agreements, 
but not expressly repeallng former ordinances. Thèse contentions hâve given 
us mueh trouble, because counsel refer to ordinances we are unable to find, 
either attaehed as exhibits to the pleadings, or In the agreed statement of 
facts. However, the alleged admission by the company Is Immaterial, for 
It Is neither averred nor shown that the action of the city was in any instance 
procured or Influenced by the alleged admission; and, as to the other con- 
tentions, if they are good, then they concède that, by the new agreements or 
ordinances, consent was given for twenty-five years, and a présent 'right to 
occupy the streets, and, when a right presently to occupy the streets is eon- 
eeded, we do not consider or détermine the moot question of its possible dura- 
tlon." 

It is thus apparent that the court did not hâve before it any 
ordinance which explicitly put a limitation on the franchise, and, 
even if it did, it did not pass upon the question, but held that, 
as there was still time to run, upon the theory of the plaintiff, no 
practical question arose as to the right to operate its tracks. 

The effect of the passage of an ordinance providing for the sub- 
stitution of electricity as a motive power in place of horse powrer 
is ref erred to on page 640 as follows : 

"As to the ordinance authorizlng the substitution of electrîeal power, we 
inay say. In the words of Mr. Justice Brown in City Ry. Oo. v. Street Ry. Co., 
166 U. S. 557, 569, 17 Sup. Ct. 653, 657, 41 L. Ed. 1114, 'There Is nothing in the 
so-called electrical ordinance which affecta this question.' " 

Now, an examination of the case referred to, in which Mr. Justice 
Brown delivered the opinion, discloses that there was nothing 
touching upon the term during which the right should exist, except 
the words: 

"Nothing herein contained shall be construed so as to lengthen the term of 
the franchise, enlarge, or in any way change or afCeet, the rights of the 
Oitizens' Street Railway Company," etc. 

The manifest purpose of the insertion of that provision was to 
leave în statu quo the pre-existing right, so far as duration of fran- 
chise was concerned. 
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Counsel for the city contend that the action of the court in the 
case of State ex rel. Hadden v. East Cleveland Railroad Company, 
6 Ohio Cir. Ct. R. 318, in which this ordinance of March 22, 1880, 
was under considération, estops the complainant from now niaking 
any claim of the right to a perpétuai franchise. There is some 
force in this contention, but it is not convincing. The main ques- 
tion in that case was whether a renewal could be granted before the 
expiration of the grant to be renewed. The railway company did 
not seek the forum, but was compelled by action of the pubUc au- 
thorities to go into court and défend itself from a présent claim of 
misuser; and mère reasons presented in argument could not, even 
if inconsistent with the présent claim, amount to estoppel, or make 
that case res adjudicata as to this question. 

The conclusion, therefore, to which I hâve corne in respect to this 
claim of perpétuai or unlimited franchise, is that prior to the act 
of 1878 the council had the right to limit the term of a franchise, 
and that, as to any franchise granted for an unlimited period, the 
rights of the complainant hâve been wiped out by its subséquent 
contracts entered into with the city. 

2. As to the effect of the consolidation and the création of a Sys- 
tem : I am not at ail impressed with the force of this claim. Of 
course, there are many and obvions advantages in the development 
of a System. Unity of management and of fares, as well as unity 
of responsibility, is a thing much to be desired; and the proposi- 
tion that, on that account, renewals of franchises might corne by 
implication, would be more plausible if it were not for the consé- 
quences which would manifestly follow. It is true that with a 
System, in so far as it is essential that ail of its constituent parts 
should be unified, the right to operate it and ail of its parts ought 
to be co-determinate ; but two observations conclusively answer 
the contention of the complainant: First, that, if there is any 
control over the life of the System and of its parts, it is the life 
of the System which must control the life of the parts, not the part 
the System ; second, it is far from the truth that, physically or prac- 
tically or legally, any one part of the System is essential to the op- 
ération and life of the System. 

3. The Willson avenue ordinance : The claim that the imposition 
of certain contract duties by section 6 of the Willson avenue ordi- 
nance créâtes, by necessary implication, a franchise right enduring 
as long as the Willson avenue franchise, is made. But an examina- 
tion of that ordinance does not support the contention. It is true 
that, under the provisions of section 6, it is made the duty of the 
complainant to transfer passengers to its Garden street line. But 
the council could not hâve intended, by so requiring, that such 
transfers be made by the complainant when the complainant had 
no Garden street line; and, if it had so intended and had so de- 
clared, it would hâve been invalid. To assume that the city could 
terminate the right to operate the Garden street line, and make it 
impossible for the complainant to transfer passengers at the in- 
tersection, and then hold the complainant responsible for not trans- 
ferring them, is to assume an impossibility. 
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4. (1) We now come to the last and most important ûf the con- 
sidérations urged by counsel for the complainant, namely, that the 
effect of the several ordinances relating to the Garden street (Cen- 
tral avenue) line is to extend the franchise along that Une, for its 
entire distance, until July 13, 1913. This involves an inquiry into 
the nature of thèse ordinances and the history of the Garden street 
line, as well as a discussion of the power of municipal corporations, 
and the method by which, if at ail, a franchise can arise by implica- 
tion. 

The public cannot be held to hâve parted with its fundamental 
rights, except by clear and explicit language, or by implication 
equally clear. This rule of law is thoroughly established, and 
must not be relaxed. It is essential to the préservation of the 
rights of the people, for whose benelit Législatures and municipal 
councils are created, and public service corporations permitted to 
exist. 

Let us examine into the grounds of thèse salutary définitions 
and déclarations. 

In the State Législature, under the sanction given and limits 
set by the Constitution, is repos'ed the sovereign power of the state. 
Some of that power it has delegated to the municipal council. A 
fragment of its authority, which it may at any moment recall, it 
has turned over to the council of the city of Cleveland. Among 
other things, it has so turned over to the city is the power of 
limiting to 25 years the time during which a street railway Com- 
pany, under its perpétuai charter to be a corporation, may operate 
its cars on the streets of the city. I say "perpétuai charter," be- 
cause, while the state could repeal or annul the charter, it does 
not in fact do so, except for misuser or nonuser. We hâve there- 
fore the patent fact that a corporation may hâve perpétuai life 
given it by the state, but may be lawfully denied by the municipal 
corporation the right to hâve anything more than a nominal life, 
unless in some lawful manner it succeeds to rights which the 
municipal corporation has granted. Now, this delegated sover- 
eignty reposed in the municipality by the state is to be exercised 
by the agent with no less care than if exercised by the sovereign 
itself. It is true, as urged by counsel, that the city council has 
plenary power, subject only to certain well-defined limitations; 
but it is not to be therefore said that, having plenary power, that 
power may be exercised in any other than the method provided by 
law, or that it may be asSumed to hâve exercised it when the fact 
does not clearly appear. The council is not merely représentative 
of the people who elect it. It is also the représentative of the 
sovereign. Restrictions are vain if the checks put upon the meth- 
ods of municipal législation are not to be respected when they deal 
with fundamental rights. The rule that obligations arise or rights 
are granted by mère implication dépends upon the nature of the 
parties, and the character of the obligations and rights. It is a 
very easy thing for a man compétent to contract to hâve his rights 
determined by the just implications from his acts. He may find 
himself parting possession with his property even when he did 
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îiot intend to do so. But this is ail but impossible with a municipal 
corporation. Indeed, a municipal corporation, through its council 
or officers, may sometimes make strenuous effort to part with its 
property or with public rights, and fail in the effort. Instances 
of this kind could be indefinitely multiplied. But to say that a 
municipal corporation, the delegate of sovereignty, has parted with 
one of the powers of sovereignty by implication, is to assume that 
which, while not impossible, can only be supported by the strongest 
proof, and by an implication so cogent as to be quite as impressive 
and conclusive as if the grant had been made in express terms. 

The rule of grant by implication is correctly stated in Booth on 
Street Railways, § 43, as follows : 

"As repeals by Implication are not favored, and the rule of strict con- 
struction against the grantee Is strictly applied to charters of private cor- 
porations, a corporation wlll not be permltted to enlarge a franchise beyond 
the expiration of its original charter unless that intention has been clearly 
expressed by the granting power. Aniendatory and supplemental acts or 
ordiuanees will not hâve that elïect unless the intention to reuew the fran- 
chise be expressed In apt terms, and any ambiguity In the language used 
wlll be resolved In favor of the state." 

Judge Cooley, in his work on Constitutional Limitations, at page 
394, quotes with approval the language of the Suprême Court of 
Pennsylvania in the case of Railroad Company v. Canal Commis- 
sioners, 21 Pa. 22 : 

"When a state means to clothe a corporate body with a portion of her own 
sovereignty, and to dlsarm herself to that extent of the power that belongs 
to her, it is so easy to say so that we will never believe it to be meant when 
it is not said. In the construction of a charter, to be in doubt is to be re- 
solved, and every resolution which sprlngs from doubt Is against the corpo- 
ration." 

The Suprême Court of the United States has expressed the 
same thing in no less emphatic terms in Fertilizing Company v. 
Hyde Park, 97 U. S. 66, 24 L. Ed. 1036: 

'■Every reasonable doubt is to be resolved adversely to the corporation. 
Nothing is to be taken as conceded but what is given in unmistakable terms 
or by an implication .equally clear. The affirmative must be shown. Silence 
is négation, and doubt is fatal to the clalm. This doctrine is vital to the 
public welfare. It Is axlomatlc in the jurisprudence of this court." 

The gênerai doctrine is laid down by Chief Justice Taney in 
Charles River Bridge v. Warren Bridge, 11 Pet. 420, 9 L. Ed. 773, 
938, in which the proposition is forcibly stated that, as against the 
sovereign, no grant can arise by implication, but that the full vigor 
and powers of the sovereign will be presumed to exist in every case 
where a claim is made in dérogation of them, unless by clear, posi- 
tive, and explicit language a grant has been made. 

An interesting case is that of New Orléans & Carrollton Railroad 
Company v. City of New Orléans, 34 La. Ann. 429. In that case 
a Company was chartered by the Législature of Louisiana in 1833, 
the duration of its franchise being 50 years. The company was to 
build and operate a railroad from New Orléans to Carrollton, and 
ail of its property was for a definite period exempted from taxation. 
In 1835 another act was passed by the Législature, providing for 
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the enlargement and mode of subscription and payment of sliares 
of the capital stock of the original company, conferring upon it cer- 
tain banking privilèges, and authorizing it to construct a continua- 
tion of the railroad authorized under the previous law, from Carroll- 
ton to the town of Bayou Sara. It was provided in express terms 
that this second grant, and ail privilèges conferred by it, were to 
remain in force for 75 years from the date of the passage of the 
act, and further provided that ail of the property of the company 
in the nature of railroad and equipment should at the end of said 
period of 75 years revert to the state. Upon the basis of thèse tvvo 
and certain other acts of the Législature of Louisiana pertaining 
to said company, and affecting various of its rights, it was con- 
tended that the limitation of time contained in the second grant ex- 
tended the life of the first grant, and that the exemption from tax- 
ation provided in the first grant was annulled by the second, but 
that ail of the property covered by the first grant, with that covered 
by the second, reverted to the state at the end of the period of 75 
years. The company was thus contending for a sacrifice of rights 
very important to it on the one hand, while it contended for an ex- 
tension of its life 25 years on the other. The court says : 

"A faet whleh Impresses one as remarkable at the outset is that the Carroll- 
ton Railroad Company, whlch has initiated this litlgatlon, should be con- 
tending wlth such zeal to enlarge the construction of the twenty-seeond sec- 
tion of the act of 1835, which purports to do nothing except to impose upon 
the company a burden, and to exact a penalty as a compensation for privi- 
lèges, part of whieh it never exercised, none of which ever Inured to its ad- 
vantage, and ail of which hâve long sinee been abandoned. This anomaly is 
explained when we see tliat the company deduces from this burden implied 
privilèges in its own favor largely exceeding in value the burden Itself, and 
thus seeks to couvert the penalty into a reward." 

The court says on page 440, referring to a phrase in the act of 
1835 which provided that the railroad to be constructed under the 
second grant was to "constitute a continuation" of the road con- 
structed under the first grant, from which the results above out- 
lined were attempted to be deduced : 

"Snrely so slender a thread was never requlred to support so ponderous 
a weight. • * • They extend by Implication the existence of the corpora- 
tion twenty-flive years beyond the term to whlch its duration was expressly 
Ilmited by its charter." 

As to implication of renewal or expansion of duration, see the 
case of City of Cincinnati v. Cincinnati Inclined Plane Railway 
Company (Superior Court of Cincinnati) 30 Wkly. Law Bul. 321, 
affirmed by the Suprême Court without report. Among other 
things held in that case was that : 

"The fact that. In 1885 and 1888, at whlch times the grant for route No. 8 
had expired, the board of public works granted to the défendant companj' 
permission to substitute electricity as a motive power in place of animalâ, 
did not impliedly renew the grant of that route." 

Although in that case it was held that the board of public works 
had no right alone to grant a renewal, the court says that the lan- 
guage of the grants gives no warrant whatever to any claim that 
even the board of public works or the board of public aflfairs in- 
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tended to renew any grant then in existence, or to vitalize any 
grants whose existence was doubtful. And the court goes on to say 
that the expenditures made by the railway company in substituting 
electricity as a motive power do not operate to bring about a re- 
newal by estoppel. And this is true, not only for the reasons al- 
ready asserted, but because of the nature of the situation which 
exists when such législation is under considération. The municipal 
législative body does not always consider the possible légal déduc- 
tions which may be made from its language, and it could not do so. 
When the matter is susceptible of such easy expression in the Eng- 
lish language, it might well suppose that if, by an ordinance, it was 
intended to fix a period for a franchise, it could be donc in unmis- 
takable terms. There is no need of concealment in such cases, and 
no need for implication. 

If it be true that to grant the right to build an extension, and per- 
mit its opération as such, in connection with the System of which 
it forms a part, for a period beyond the duration of the system's 
franchise, is to extend to that date the franchise of the System, then 
we must conclude that the council may give away the public's prop- 
erty and the rights of the community, without knowing that it is 
doing so, and while striving not to do so. 

It is most ingeniously and plausibly argued that to give the right 
to operate, in connection with the main stem, the extension of an 
existing line, to a time beyond the time allotted to the existing main 
stem, is, by implication, to extend the period of the right to operate 
the main stem, because, if it were otherwise, it would lead to an 
absurdity, and leave the fragmentai extension alone and incapable 
of opération when the franchise of the main stem expired. 

Yet, apart from the fundamental objection which I shall here- 
after discuss, a little reflection suggests many answers to the claim. 
The extension may or may not be incapable of independent opéra- 
tion. Is the détermination of the right to dépend upon the par- 
ticular conditions of independence or of isolation in each case? The 
price is too high, and the implication too severe and far-reaching, 
if, as claimed by counsel, a slight prolongation of a line, made un- 
der the statute allowing extensions, shall suffice to extend the fran- 
chise of 236 miles of line, if, perchance, a careless or generous or 
complaisant council, dealing with the triviality of a few hundred 
feet of extension, should give the right to operate it, in connection 
with the main line, for a period beyond the date of expiration of 
the main line's franchise. Certainly no obligation is incurred to 
so operate in connection with the main line after the company's 
franchise to the main line has expired. No doubt the vigilant rep- 
résentatives of the railway company will always endeavor to pro- 
cure the longest .possible term for the most trivial extension. The 
council may think the right of such slight importance as to grant 
it without thought of any additional and important rights arising 
by implication. When the right is possessed, if it can be possessed, 
and the corporation is in possession even of only a few hundred 
yards under such a franchise, it has a position of some importance, 
and sometimes of controlling importance. 
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An examination and comparison of the several ordinances relat- 
ing to this subject leaves upon the mind the indelible conclusion 
that after the ordinance of March 22, 1880, ail of the extensions of 
the Garden street Une were intended to expire with the Garden 
Street main line franchise, viz., March 22, 1905. I am of opinion 
that it was the purpose of the council ail the time to make the life 
of the right to operate the Garden street line ail the same through- 
out its length, and over ail the extensions and additional tracks. 
This view is supported by the inhérent reasonableness of the pur- 
pose and by the language of most of the extension ordinances. It 
is to some extent discredited by the language of the ordinance dated 
April 20, 1891, in which it is provided that the right to operate 
the extension therein referred to shall terminate with "the expira- 
tion of the grants for said company's tracks on said Quincy street 
east of Lincoln avenue, to wit, July 13, 1913." But if this shows 
that the council assumed and believed that the franchise east of 
Lincoln avenue did not terminate with the termination of the main 
Garden street ordinance, it shows, also, beyond the possibility of 
successful answer, that the right to operate the Garden street main 
line did not automatically expand and lengthen every time an ex- 
tension ordinance was passed, with an extended date of expiration. 

But after ail, the conclusively satisfactory answer is that it is 
intolérable to think that instead of using direct, explicit, and easily 
framed language to grant a great right which only the sovereign 
can grant, it may be conveyed by an implication to be raised by 
a process of reasoning which the lay mind lias difHculty in compre- 
hending, and which it could hardly discern at ail if not pointed 
out, and that this implication may be so derived from apparently 
innocuous and insignificant words lost in the mazes of an ordinance 
of relatively small conséquence. Fundamental powers of the sov- 
ereign to be used by a delegated body, naturally untrained in the 
law's learning, and rigidly restricted in its use, are not to be so exer- 
cised. 

Nor are we denied the possession of other cogent reasons reach- 
ing the same conclusion. In view of the contention hère made by 
the complainant, it is most significant and astonishing that in no 
single instance of an extension ordinance does the title of the ordi- 
nance State that any such object was in view, or that any extension 
of time for expiration of either the main line or the Garden street 
branch was involved in the permission thereby given for the con- 
struction of an extension. But the law explicitly requires that the 
"subject" of an ordinance "shall be clearly expressed in its title." 
What could more surely do violence to the letter and spirit and 
purpose of that légal requirement than to say that an ordinance en- 
titled an ordinance to permit some petty and relatively unimportant 
extension should be found to contain within its sophistical implica- 
tions a grant renewing for a term of years an important and far- 
reaching franchise? Can such an implication from such an ordi- 
nance, so entitled, be justified either on the ground of reason or of 
propriety ? 
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Respecting the ordinance of April 20, 1891, granting to the East 
Cleveland Railroad Company permission to lay an additional or 
second track in Quincy street from New street to Woodland Hills 
avenue, and wherein it is provided that the right therein granted 
shall be "valid until the expiration of the grant for said company's 
tracks in Quincy street east of Lincoln avenue, to wit, July 13, 
1913," and the claim thaï; this establishes complainant's conten- 
tion, the conclusive answer is that the grant for the company's 
tracks in Quincy street east of Lincoln avenue did not and would 
not expire July 13, 1913. The ordinance did not state the fact. 
It is true that the original right in Quincy street east of Lincoln 
avenue was, by the terms of the ordinance granting it, to expire 
with the main line franchise. If by "main Une" was meant the 
Euclid avenue line, then it would expire in 1904. Subsequently 
that main line franchise was extended to July 13, 1913, and doubt- 
less the person who drafted this ordinance assumed that as the 
main line franchise had been extended to July, 1913, the effect 
of that extension was to extend the time of the rights in Quin- 
cy street east of Lincoln avenue to that date. But the fatal 
defect in that process of reasoning, and the fatal objection to the 
date inserted in the ordinance of April 20, 1891, is that after the 
passage of the ordinance for the Quincy street extension east of 
Lincoln avenue, and before the passage of the ordinance extending 
the main line to 1913, to wit, on March 10, 1890, the council passed 
an ordinance authorizing the East Cleveland Railroad Company 
to substitute electrical motive power for horse power over its Gar- 
den street line to Woodland Hills avenue, and provided that the 
right to operate the Garden street branch should continue during 
the term of the company's then présent grant for the opération of 
the tracks upon the Garden street branch. Now, the Garden Street 
franchise, at the time of the passage of the ordinance of March 10, 
1890, was to expire on the 23d day of March, 1905, and the period 
of expiration of the right to operate an extension east of Lincoln 
avenue on Quincy street, if it could be différent from the life of 
the main stem, if it could be made to coexist with the franchise 
on the Euclid avenue line, was whoUy wiped out by this new ordi- 
nance authorizing the use of electricity, and changed the termina- 
tion of its franchise to accord with the franchise for the Garden 
street line, viz., March 22, 1903. It therefore follows, from the 
language of the several ordinances, properly interpreted, that the 
franchise for the entire Garden street line expired March 22, 1905. 

(2) While the foregoing considérations lead to the conclusion 
that the relief sought by the complainant must be denied, still I 
am constrained to rest my détermination of this question on a much 
broader and more satisfactory ground. I hâve reached the convic- 
tion that it is beyond the power of the council to endow an "ex- 
tension" with a duration of life extending beyond the life of the 
line which is extended. This, it seems to me, must be true, consid- 
ering the nature of an extension, as well as the statutory provisions 
relating thereto. Before we can arrive at a définition of an exten- 
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sion, as the term is used in Ohio, it is necessary to examine the 
statutory provisions which throw light upon the subject. 

Under the law of Ohio, three différent things may occur re- 
specting the construction and opération of a street car line : First, 
the establishment of a route, which must be done in a certain for- 
mal way, in which there is an opportunity for compétitive bidding ; 
second, the renewal of a franchise, but neither the grant of the 
right to construct a railroad, nor the renewal of that grant, is valid 
for more than 25 years; and the third thing that may be acquired 
is the right to extend the track of a street railroad. The Garden 
street line, which, with its extensions, is the subject of this con- 
troversy, as originally established, was not an extension of the 
East Cleveland Railroad Company's line, but was a branch, pos- 
sessing ail of the characteristics of an original route, and was 
established in strict conformity with the requirements of sections 
2501, 2503, Rev. St. The fact is that, when authority was given 
to construct the Garden street branch, no authority existed for 
the extension of the track of a street railroad, and it was nec- 
essary, in order to obtain the right, to proceed under the author- 
ity of what are now sections 2501 and 2502. Section 2501 pro- 
vides as follows: 

"Sec. 2501. No corporation, Individual or Individuals shall perform any 
work in tlie construction of a street railroad, until application for leave is 
made to tlie council in writlng, and tlie counsel by ordinance stiall hâve 
gi-anted permission, and prescribed tlie terms and conditions upon, and the 
manner in which the road shall be constructed and operated, and the streeta 
and.alleys which shall be used and occupied therefor, but the council may 
renew any such grant at its expiration upon such conditions as may be con- 
sidered to the public interest." 

Section 3502 provides as follows: 

"Nothing mentioned in section 2501 of the Revised Statutes of Ohio shall 
be done ; no ordinance or résolution to establlsh or deflne a street railroad 
route shall be passed, and no action inviting proposais to construct and 
operate such railroad shall be taken by the council ; and no ordinance for the 
purpose specifled in section 2501 of the Revised Statutes of Ohio shall be 
passed until publie notice of the application therefor bas been given by the 
clerk of the corporation once a week, for the period of at least three con- 
sécutive weeks in one or more of the daily papers, if there be such, and if 
not, then in one or more weekiy papers publislied in the corporation ; and 
no such grant as mentioned in section 2501 of the Revised Statutes of Ohio 
shall be made, except to the corporation, individual or individuals, that will 
agrée to carry passengers upon such proposed railroad at the lowest rates 
of fare, and shall hâve previously obtained the written consent of a majority 
of the property holders upon each street or part thereof, on the line of the 
proposed street railroad, represented by the feet front of the property abut- 
ting on the several streets along which such road is proposed to be construct- 
ed: provided, that no grant nor renewal of any grant for the construction 
or opération of any street railroad, shall be valid for a greater period then 
twenty-five years from the date of such grant or renewal; and after such 
grant or renewal of a grant is made, whether by spécial or gênerai ordinance, 
the municipal corporation shall not, during the term of such grant or renewal, 
release the grantee from any obligation or llability imposed by the terms of 
such grant or tenewal of grant." 

Neither section 2501 nor section 2502 refers to or has anything 
to do with extensions, and it follows that, if an extension has any 
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différent life from that with which the thing extended is en- 
dowed, it is because the state has not limited the power of the 
municipal council in respect to the right to limit the life of such 
extension. The state has delegated this authority to limit the life 
of an original franchise or a renewal to 35 years, and does not, 
in terms, put any limitation on the life of any other grant relat- 
ing to Street railroads. If an extension may hâve any other life 
than the life of the thing to which it forms an extension, it may 
be given an unlimited term of life by the council. The gênerai 
law gives authority to the council to consent to the use of the 
city's streets by street railroads, and, as we hâve seen, it was 
not until 1878 that a proviso was added to the effect that no 
grant or renewal (that is to say, no grant or renewal under sec- 
tions 2501 and 3502) should be valid for more than 35 years. This 
proviso is a limitation upon the plenary power theretofore given 
by the state to the council, and no more is to be subtracted, in con- 
séquence of that proviso, from that plenary power thus delegated, 
than its express terms permit. There is no spécifie limitation, nor 
can such be derived by implication, upon the power of the council 
to give as large a consent for as fuU a time to an extension as 
prior to 1878 it could give to an original grant or renewal, unless 
the position is sound that an extension, in the very nature of things 
being a part of the thing extended, must hâve the same life as, 
and no more than, the line or branch or route of which it is an 
extension. The grants and renewals referred to in the last clause 
of section 3503 must mean the original grant or its renewal, and 
cannot apply to an extension, because the first requirement of sec- 
tion 2503 is that nothing mentioned in section 3501 — that is to say, 
no work performed in the construction of a street railroad — shall 
be done until suitable advertisement has been made, and the right 
given to the corporation or individuals that will carry passengers 
at the lowest rate of fare. 

Section 3505, which, so far as this question is concerned, is in 
the same form now as it always has been, provides as follows : 

"Sec. 2505. The council of any city or village may grant permission, by 
ordinance, to any corporation, Individual, or company owning, or having the 
right to construct, any street railroad, to extend their track, subject to the 
provisions of sections 3437, 3438, 3439, 3440, 3441, 3442 and 3443, on any street 
or streets where council may deem such extension bénéficiai to the public ; 
and when any such extension is made, the charge for carrylng passengers 
on any street railroad so extended, and its connections made with any other 
road or roads, by consolidation under existing laws, shall not be increased 
by reason of such extension or consolidation." 

This section, it will be noticed, authorizes the extension of a 
"track," and implies a mère physical act made necessary or useful 
by reason of the existence of certain conditions. 

In its original form, this section was passed May 7, 1869 (66 

Ohio Laws, p. 140), and was supplementary to an act passed 

March 37, 1866 (63 Ohio Laws, p. 55) ; and the provisions to which 

it was then subject were provisions of the act of March 37, 1866, 

137 F.— 9 
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determîning how the streèt railroad company might proceed when 
it was unable tô obtain the consent of a majority of the property 
owners along the street, and gave them the right of appropria- 
tion. It will be noted that this right of extension is granted under 
certain conditions named in the section, and also subject to the 
provisions of sections 3437 to 3443, inclusive. Thèse sections fix 
the terms and conditions upon which the extension may be made, 
and are not, therefore, the terms and conditions described in sec- 
tion 2501, relating to the establishment of a route or the renewal 
of a grant. An extension of the track of a street railroad may 
be permitted to the corporation owning the line sought to be ex- 
tended, without any compétitive bidding, on such terms and condi- 
tions as the council and the company may agrée, and, of course, 
subject to the consent of a majority, by feet front, of the property 
owners along the line of the extension. The right of extension 
is, as it must be, based upon the fact that there is already a line 
in existence, and that the permission to extend is a mère develop- 
ment of the right already granted. It extends the track only. 
The language of section 3439 is significant in this respect, namely, 
that: 

"The provisions of sections 2501 and of 2503 to 2505, Inclusive, so far as 
they are applicable, shall be observed in ail respects, whether the railway 
proposed is an extension of an old, or the grantlng of a new, route." 

Now, the extension of an old route is not the granting of a new 
route, as the juxtaposition of the terms contained in section 3439 
manifestly discloses. The extension of an old route, as the term 
is used in section 3439, means, if we can understand the ordinary 
meaning of language, that it is a mère physical addition to the 
route or right already established, and that it becomes incorporated 
in, and actually a physical and légal part of, that which was origi- 
nally established. Otherwise we would hâve the spectacle of a 
new route or new line established without the usual formality of a 
pétition, with an opportunity to ail persons to bid for the same. 
If this reasoning is sound, it is quite apparent that an extension 
of an existing route can hâve no other term of life than the term 
of life of the line to which it is an extension. If it were not so, 
we would not only be confronted with the condition where two 
parts of one line hâve a différent duration of life, but we would hâve 
a vested right in the corporation which owned the route to occupy 
a part of it far beyond the period of life of the original stem, and 
practically nullify the statutory requirement when new routes are 
established. But more than that would be true. Under the law 
of Ohio, an extension may be granted for an unlimited term, or 
it must hâve its life determined by the life of the thing extended. 
Nowhere can authority be found for limiting the life of an exten- 
sion, if an extension is considered as a thing to which the council 
can give any period of time it pleases up to 25 years. Strictly 
speaking, the granting by the council of the right to extend a street 
railway line is not the giving of a franchise, but the expansion or 
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enlargement of a franchise already given. It is, at most, nothing 
more than a subsidiary franchise. It is not original. It can hâve 
no life and no power which do not inhere in and belong to the 
original line of which it is an extension. As stated in the text of 
Booth on Street Railways, § 63, "The extension is a necessary 
incident to the principal subject of a previous valid grant." Now, 
if an extension is a necessary incident to the principal subject of 
a previous valid grant, how can anything more occur, than that 
the extension is absorbed by the previous valid grant, and has pre- 
cisely the same life which that grant possesses? The same prin- 
ciple, of necessity, applies to, and indeed is most aptly illustrated 
by, the ordinances granting the right to lay an additional track over 
a part of an established route or its extension. How can the 
period during which the right exists to operate the additional track 
extend beyond the life of the line to which the track is added? The 
second track is neither an extension nor a renewal. It is not the 
establishment of an original route. It is not governed by the 
requirements of section 2503. There is no compétitive bidding. 
It is a mère incident of the contract between the city and the 
Street railroad company. It is, like the extension, a mère intégral 
part, but only a part, of the main body of the property. The life 
of the right to operate it must, in the very nature of things, termi- 
nate with the life of the main body of which it is a part. The effort 
of the council to give it life beyond the life of the main stem is 
not effective, either to give the right to operate the additional track 
beyond the period fixed by the ordinances for the main stem fran- 
chise, or, by reason of the grant of the additional track, to extend 
the life of the line of which it forms a part. The council had no 
power, having established a route under certain conditions which 
the law requires, and having the right to renew it as a renewal, to 
vindertake, by the mère giving of the right to double-track, to give 
the right to operate the second track for a period beyond the 
term of the franchise of the line which is double-tracked. One 
might as well say that the human foot could survive after the 
vital organs had ceased to exist; that, where there is one life- 
giving center, the things which grow out of it and are subsidiary 
to it may live after the life-giving center has ceased to hâve life; 
that the tree, having sent forth a branch, might die, but leave the 
life of the branch unaffected. The whole theory of the claim that 
an extension can live longer than the thing extended is at war with 
reason and with the nature of things. It is true that in this respect 
the extension statute has not been considered by the courts. The 
word "extension" has not been defined. It has not been judiciallj 
declared that an extension cannot live longer than the thing ex- 
tended. Probably this is so because no contrarj^ contention has 
ever before been made. The only référence which has come to the 
attention of the court, at ail touching the subject, appears in the 
opinion in the case of Cincinnati v. Cincinnati Street Railway Com- 
pany (in the Superior Court of Cincinnati) 31 Wkly. Law Bul. 308. 
In this case the court says, after holding that it was compétent for 
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the council to impose terms and conditions upon which an extension 
could be made : 

"Among the conditions whlch I hâve excepted from the application of 
this principle [that Is, among the conditions which may not be changea by 
councllmanic action, or imposed upon a company at the time of making an 
extension] are those which provide that no increased rate of fare shall be 
chargea beyond that anthorized to be chargea on sald route No. 13, and that 
the term of the extension shall terminate with the term of the original grant. 
Thèse are really not conditions imposed by the board of administration, but 
by the law Itself, and may therefore be dismissed from the discussion." 

The opinion in this case very elaborately discusses the subject 
of extensions. If the claim had been made or if the thought 
had occurred that an extension might hâve a life enduring beyond 
that of the line extended, it would undoubtedly hâve been raised 
in this case, and would hâve been disciissed by the court; but the 
court, in viewr of the subject, which had evidently been elaborately 
argued and fully considered, makes the remark, in passing, which 
évidences a conviction on its part, that the law itself imposes the 
condition that the term of the extension shall terminate with the 
term of the original grant. 

Thèse conclusions may be summarized as follows: 

(1) Prior to the act of May. 14, 1878, it was compétent for the 
council to make grants for street railway purposes, either with or 
without limitation as to time. 

(2) Whatever be the duration of a grant, whether limited or un- 
limited, it may be changed by contract between the city and the 
grantee of the right, subject only to the proviso now in force — that 
no grant shall be valid for more than 25 years. 

(3) Neither the consolidation of the street railway lines into one 
company and one System, nor the transfer obligations imposed by 
the Willson avenue ordinance, opérâtes to prolbng the life of any 
prior grant, 

(4) An extension of the life of a grant by implication is not 
favored, and will not be declared, except when clearly manifest 
and obviously necessary; and this rule is invoked with especial 
propriety where the implication is sought to be made in ordinances, 
not one of which, in its title, gives the slightest intimation of a 
purpose to deal with thé subject of the life of a grant. 

(5) Permission to extend tracks and operate them "in connec- 
tion with the main line" for a period which endures longer than 
the right to operate the main line will not hâve the eflfect of ex- 
tending the life of the main line grant. 

(6) The ordinance of March 10, 1890, authorizing the substitu- 
tion of electricity for horse power on the Garden street (Central 
avenue) branch, fixed a uniform period for the termination of the 
franchise of the Garden street line over its entire length to Wood- 
land Hills avenue, and abrogated, by consent of both parties, any 
prior contract for a différent date, if any such there was. 

(7) An "extension" is not a new route; it has no independent 
life; it dépends upon and is a. part of the line to which it is added ; 
and, as it could hâve had no légal existence without the original 
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line, so it can hâve no tenure of life beyond that of the original 
line. 

(8) The Garden street branch was established as a "route," and 
is an original line. The franchise to operate it, including ail of its 
extensions and additional tracks expired March 23, 1905. 

The temporary injunction asked for will therefore be denied. A 
decree may be taken in accordance with this opinion, and it ought 
to be framed as if upon final hearing. 



THE SUE, 
(District Cîourt, E. D. North CaroUna. Mareh 29, 1905.) 

1. Judicial.Sale— Gbounds foe Setting Aside— Obtee of Incbeased Bid. 

A sale of a llbeled vessel In admiralty, made by consent, but whlch 
bas not been flnally conflrmed, will be set aside, and a new sale ordered, 
on an offer of a materially Increased bld ; and it Is no ground of objec- 
tion to such action that the flrst bldder bas deposited the amovmt of hls 
bid, or Incurred expansé on account of hls supposed purchase, since he 
could acquire no rights or standing in the case until confirmation. 

2. Mabitime Liens— Repaies and Supplies Fubnisiied in Home Pobt. 

There is no lien for repairs or supplies furnished to a vessel in her 
home port on the order of the owners, unless given by the local law; 
and in such case tbe provisions of such law must be followed, or no 
lien is acquired. 

[Ed. Note. — For cases in point, see vol. 34, Cent Dlg. Maritime Liens, 
|§ 7-9.] 

Maritime liens for supplies and services, presumption as to crédit to 
vessel, see note to The George Duniois, 15 C. C. A. 679.] 

In Admiralty. 

W. W. Clark, for libelants Williams & Cosby. 

S. M. Brinson and W. D. Mciver, for M. B. Smith. 

PURNELL, District Judge. On the 24th day of December, 1904, 
a libel was filed for services upon and material furnished to the 
steam tug Sue at the spécial instance and request of the owners 
thereof, amounting to $303.99, upon the filing of which, with proper 
stipulations, an attachment and monition were issued December 
26th, and were duly returned December 28th. After seizure, Rich- 
ard Barclift filed a pétition as owner of the steam tug, asking to 
be admitted to défend accordingly. On this pétition no order was 
ever asked or entered, and no défense set up. By consent, an order 
of sale was duly entered on the 19th day of January, 1905, and the 
tug regularly sold on January 30th, when M. B. Smith became the 
purchaser at the price of $275, which sale was reported and order 
made February Ist confirming the same, which order was entered 
February 2d, with the foUowing mémorandum: "The clerk will 
hold this decree for five days subject to objection, if no objection is 
filed within five days the decree will be entered as of record." On 
February 7th, at 3 :20 p. m., Williams & Cosby filed objections to 
the confirmation of the sale; alleging that the price paid therefor 
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was not a fair price, and offering to increase the same 3ûJ<3 per cent. 
Thereupon the decree entered Fèbruary 2d was rescinded, and a re- 
sale of the tug ordered. Upon a report of this sale the cause was 
set down for hearing on Thursday, the 23d day of March, and ail 
parties notified thereof. 

The motion now is to confirm the sale, to which M. B. Smith, 
through his attorney, objects; the form of objection being a letter 
of Fèbruary 22d addressed to the District Judge, and ordered to 
be filed as a pétition in the cause, and a more formai pétition filed 
March 19th, after the second sale, asking that the sale be set aside, 
and the marshal ordered to exécute a deed to him for the said steam 
tug. The ground of objection is that M. B. Smith had paid the 
price bid by him at the first sale into court, had gone to some ex- 
pense in ordering material for the repair of the tug, and that the 
objections to the sale were not filed in apt time. The objections 
are without force. The clerk was ordered to hold the decree con- 
firming the first sale for five days, and within the five days, under 
the rule excluding the first day and including the last, and taking 
no note of parts of a day, the objections were filed, and were such 
that commend themselves to the court as reasonable ground for 
setting aside the sale. The libelants hâve shown their good faith 
by depositing the amount of the increased bid, and no court gov- 
erned by the rules in equity or the rules in admiralty, which are 
based on natural justice, will sacrifice property by confirming a sale 
for 331/^ per cent, less than is bid. The plea that the bidder has 
gone to expense in the purchase of material for the repair of the 
boat which he thought he had bought is not sufficient ground for 
confirming a sale for 33J^ per cent, less than the court sees can be 
obtained. Courts of admiralty act upon enlarged principles of 
equity, rather than the strict rules of the common law. O'Brien v. 
Miller, 168 U. S. 287, 18 Sup. Ct. 140, 42 L. Ed. 469. The bid of a 
purchaser at a judicial sale under a decree of the court is in légal 
effect only an ofïer to take the property at that price, and the ac- 
ceptance or rejection of that ofïer is within the Sound discrétion of 
the court, to be exercised with due regard to the spécial circum- 
stances of the case and to the stability of judicial sales. Milwaukee 
R. Co. V. Soutter, 5 Wall. 662, 18 L. Ed. 678 ; Camden v. Mayhew, 
129 U. S. 73, 9 Sup. Ct. 246, 32 L. Ed. 608. Until finally confirmed, 
the decree rests in the breast of the court. He was not a party to 
the proceedings, had no connection with it except as purchaser, 
and is really an intervener who has not complied with admiralty 
rule 34 as to interveners. The prayer of the petitioner is refused, 
and the pétition dismissed. 

There being no other objection to the sale to Williams & Cosby, 
it is ordered and decreed that the same be, and is hereby, in ail 
respects confirmed, and the marshal directed to exécute a bill of 
sale accordingly. 

The only question remaining, then, is to pass upon the several 
claims filed by interveners. First intervening pétition is by W. J. 
Smith, claiming as assignée of a note and mortgage executed by 
Richard Barclift, owner of the steam tug Sue, to J. W. Glover, and 
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duly recorded in the office of the collector of customs, upon wliich 
iî is claimed there is a balance of $435, with interest from June 18, 
1904, praying that after the payment of maritime liens the balance 
be applied to the discharge of the note secured by the mortgage. 
The note is not filed, but it is alleged in the pétition that the follow- 
ing indorsement appears thereon in addition to the crédit: "Pay 
to W. J. Smith, $435.00 without recourse on me. Jno. W. Glover." 
No question is raised as to this balance, or the validity of the mort- 
gage or the assignment thereof. 

It may be well to refer to some of the gênerai principles govern- 
ing hens on domestic vessels, principles controlling in this case. 
First, by common law, materialmen furnishing repairs to a domestic 
ship hâve no maritime lien upon the ship itself for their demand. 
As to repairs and necessaries in'the port or state to which the ship 
belongs, the case is governed altogether by the local law, and no 
lien is implied, unless by that law. The General Smith, 4 Wheat. 
4.38, 4 L. Ed. 609 ; The Planter, 7 Pet. 341, 8 L. Ed. 700 ; Ex parte 
McNiel, 13 Wall. 236, 20 L. Ed. 624 ; The Lottawanna, 20 Wall. 
217, 22 L. Ed. 259; The Lottawanna, 21 Wall. 579, 22 E. Ed. 654; 
The J. E. Rumbell, 148, U. S. 12, 13 Sup. Ct. 498, 37 E. Ed. 345 ; 
Spedden v. Koenig, 78 Fed. 506, 24 C. C. A. 189 ; The Iris, 101 Fed. 
1006, 41 C. C. A. 679. By the common law, materialmen furnishing 
repairs to a domestic ship hâve no particular lien upon the ship it- 
self for their demand. The General Smith, 4 Wheat. 438, 4 L. Ed. 
609 ; Ramsay v. Allègre, 12 Wheat. 614.-636, 6 L. Ed. 746 ; Waring 
V. Clarke, 5 How. 491, 12 L. Ed. 226; Maguire v. Gard, 21 HoW. 
248, 16 L. Ed. 118 ; The Lottawanna, 20 Wall. 217, 22 L. Ed. 259 ; 
Davidson v. Baldwin, 79 Fed. 97, 24 C. C. A. 453. A shipwright 
who has taken a ship into possession to repair it is not bound to 
part with the possession until he is paid for the repairs ; but if he 
parts with the possession of a domestic ship, or has worked upon it 
without taking possession, he has no claim upon the ship itself. 
The General Smith, 4 Wheat. 438, 4 L. Ed. 609. 

The several claims fîled herein by interveners, in which the state 
law has not been complied with, are therefore dismissed and ig- 
nored. The only tv^'O claimants who appear by the records to hâve 
filed liens in accordance with the state law are the libelants Wil- 
liams & Gosby, $303.99, and J. A. Meadows, $118.88. A decree will 
therefore be entered allowing thèse claims to be paid pro rata, after 
the payment of the costs of this libel to be taxed by the clerk ; and, 
if a balance shall remain, it shall be applied to the payment of the 
note and mortgage held by W. J. Smith. 
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ALLEN V. GILMAN, McNEIL & CO. (iETNA LIFE INS. CO., Garnishee). 

(Circuit Court, B. D. Pennsylvania. April 26, 1905.) 

No. 65. 

1. GaENISHMENT— KlGHTS OF Plaintiff. 

Where a judgment créditer of the holder of an employer's liabllity 
poliey garnlslied ttie insurer, sucli créditer was only entitled to enforce 
the rights of liis debtor, i£ any, against the garnishee. 

2. Same— Employke's Liabilitt Policy— Consteuction. 

An employer's llability pollcy provided that if a suit was brought 
against insured he should immediately forward process to the insurer, 
whlch would défend against or settle the clalm ; that the purpose of the 
poliey was to indemnlfy the insured ^"against loss from liabllity for dam- 
ages;" and that no action should lié against the insurer to recover any 
loss under the poliey unless brought by the insured .himself to reimburse 
him for payment by him In satisfaction of a judgment. Held, that the 
poliey was an agreement to indemnlfy insured "against loss," and not 
against "liabllity," so that no recovery could be had against the insurer 
by insured's attachlng créditer until after complète payment by insured 
of the claim fer whlch the insurer was liable under the pollcy. 

[Ed. Note. — For cases in point, see vol. 24, Cent Dig. Gfarnishment, § 
59 ; vol. 28, Cent. Dig. Insurance, § 1298.] 

See 137 Fed. 609. 

Francis Fisher Kane, for plaîntiff. 

R. W. Archbald, Jr., and Simpson & Brown, for garnishee. 

J, B. McPHERSON, District Judge. The facts upon which 
this controversy arises hâve been agreed upon by the parties in the 
f ollowing case stated : 

'■On the 13th day of December, 1902, the JEtna Life Insurance Co. entered 
into a certain centract or poliey of Insurance with the défendant, Gilman, 
McNeil & Co. (a true copy of whlch, marked 'Exhlbit A,' is hereto attached). 
The said Gilman, McNeil & Co. is a .corporation duly organlzed under the 
laws of the state of West Virginia. 

"On May 5, 1903, the circuit court of Kanawha county, in the state of West 
Virginia, having jurisdiction in the premises, in a suit in equity brought by 
George O. McNeil against the said Gilman, McNeil & ,Co. and ethers, ap- 
polnted Walter F. Trotter receiver of ail the property of the said Gilman, 
McNeil Company, Incorporated, and securlty was on the same day duly 
entered by the said receiver, as ordered by the court, he entering upon his 
duties as such. A true copy of the decree .of the court, marked 'Exhibit B,' 
Is attached hereto and made part hereof. The said decree has been in ail 
respects duly complied with. 

"On May 8, 1903, court of common pleas No. 4, Phlladelphla county, having 
jurisdiction in the premises, in a suit In equity brought by George S. McNeil 
against Gilman, McNeil Ce. et al., of March Term, 1903, No. 3,82T, appointed 
Walter F. Trotter anclUary receiver of ail assets of the said Gilman, McNeil 
Ce., and securlty was on June 5, 1903, duly entered by the said receiver, as 
ordered by the court, and he entered upon his duties as such. A true copy of 
the decree of the court, marked 'Exhibit C,' is attached hereto and made part 
hereof. 

"On the 25th day of June, 1903, suit was brought by Charles Allen v. Gil- 
man, McNeil & Co. as of Aprll term, 1903, No. 65, United States Circuit Court, 
for damages on account of bodily injuries accldentally sufCered by him en 
February 27, 1908, wlthin the peried of the pollcy marked 'Exhibit A,' whlle 
an employé of the assured, and whlle on duty at one of the places and in one 
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of the occupations mentioned In the aforesaid pollcy of Insurance marked 
'Exhibit A,' and in and during the continuance of the work described in the 
policy. The above-described accident was such as were included in the ternis 
of sald policy of Insurance, and sald Gilman, McNeil & Co., Incorporated, 
bas fully complied with ail the conditions of the said policy of Insurance 
and bas completely fulfllled ail the covenants therein contained. On the 26th 
day of January, 1904, judgment was entered in the above suit last above 
mentioned in favor of the plaintiff, Charles Allen, against the défendant, the 
said Gilman, McNeil & Oo., in the sum of $5,000. No part of the said judg- 
ment bas been paid. 

"On the 6th day of February, 1904, an attachment exécution was issued 
by the plaintiff in the case last mentioned directed against Gilman, McNeil & 
Ce, défendant, and the iEtna Life Insurance Co., garnishee, return whereof 
was made nihil habet as to the défendant and served as to the garnishee. On 
the 20th day of February, 1904, the plaintiff filed interrogatories and rule to 
answer directed to the said ,^tna Life Insurance Co., garnishee, and on the 14th 
day of March, 1904, sald iEtna Life Insurance Co. flled answers tbereto, ad- 
mitting the facts. 

"The following question is submitted for the détermination of your honor- 
able court : Whether the said -Sîtna Life Insurance Co. is or is not indebted 
to Gilman, McNeil & Co. under the aforesaid policy of insurauce marked 
'Exhibit A,' by reason of the entry of the aforesaid judgment against Gil- 
man, McNeil & Co. in favor of the said Charles Allen in such manner as 
that the said indebtedness should be attachable by virtue of the above-re- 
eited attachment exécution. If the court shall be of the opinion that the 
^tna Life Insurance Co. is indebted to Gilman, McNeil & Co. in the manner 
aforesaid under the aforesaid policy and by reason of the judgment entered 
against Gilman, McNeil & Co. in favor of the said Charles Allen, then the 
court is requested to enter judgment in favor of the said plaintiff, Charles 
Allen, in the sum of $5,000. If the court shall be of the opinion that the 
iEtna Life Insurance Co. is not indebted to Gilman, McNeil & Co. in the 
manner aforesaid under the aforesaid policy of Insurance by reason of the 
entry of judgment against Gilman, McNeil & Co. in favor of the said Charles 
Allen, then the court is respectfully requested to enter judgment In favor 
of the .iEtna Life Insurance Co., garnishee. 

"Each party reserves the right to appeal." 

The policy of insurance need not be quoted in full. The relevant 
parts of that instrument are thèse : The insurance company agrées 
thereby — 

"To indemnlfy Gilman & McNeil, of Chicago, county of Cook, state of 
Illinois, hereinafter ealled 'the assured,' for the perlod of twelve months, 
beginning on the 13th day of December, 1903, at noon, standard time, at 
the place where this policy lias been countersigned, subject to the following 
spécial and gênerai agreements which are to be construed as co-ordinate, as 
conditions : 

"Against loss from common law or statutory liability for damages on ac- 
count of bodily injuries, fatal or non-fatal, accideutally suffered within the 
period of this policy by any employée or employées of the assured while on 
duty at the places and In the occupations mentioned In the schedule herein- 
after glven, in and during the continuance of the work described in the 
said schedule." 

The spécial agreements contain nothing now of importance, but 
paragraphs 1, 2, 3, and 7 of the gênerai agreements are relied upon 
by both parties as décisive of one branch of the dispute, and require, 
therefore, to be carefully considered. They are as follows : 

"1. The assured upon the occurrence of an accident shall glve Immédiate 
written notice thereof, with the fullest information obtainable at the time, 
to the home office of the company at Hartford, Conn., or to its duly authorized 
local agent. He shall give llke notice with full particulars of any claim that 
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may be macle on account of such accident, and shall at ail times render to the 
Company ail co-operation and assistance in his powèr. 

"2. If thereafter any suit is brought against the assured to enforce a claim 
for damages on account of an accident covered by this policy the assured shall 
immediately forward to the company every summons or other process as soon 
as the same shall hâve been served on him, and the company will at its own 
coât défend against such proceedings in the name and on behalf of the as- 
sured, or settle the same, unless it shall elect to pay to the assured the in- 
demnlty provided for in clause A of spécial agreements as limited therein. 

"3. The assured shall not settle any claim except at his or its own cost, 
nor Incur any expense, nor interfère in any negotiatlon for settlement or in 
any légal proceeding, without the consent of the company, previously given 
in writing; but he may provide at the time of the accident such immédiate 
surgical relief as is imperatlve. The assured when requested by the com- 
pany shall ald In securing information, évidence, and the attendance of wit- 
uesses and In effecting settlements and in prosecuting appeals. 

• •••*••**•** 

"7. Np action shall lie against the company as respects any loss under this 
policy unless It shall be brought by the assured himself to reimburse him 
for loss actually sustained and paid by him iu satisfaction of a judgment 
within slxty days from the date of such judgment and after trial of the issue. 
No such action shall lie unless brought within the period within which a 
claimant might sue the assured for damages unless at the expiry of such 
period there is such an action pendiug against the assured, in which case an 
action may be brought against the company by the assured within slxty 
days after final judgment bas been rendered and satisfied as above. The 
company does not préjudice by this clause any defences to such action which 
it may be entitled to make under this policy." 

It is'first to be noted that the plaintiff, being an attaching créditer, 
stands precisely in the shoes of his debtor, and mnst recover, if at 
ail, upon such right as the debtor may possess against the gar- 
nishee. If the insured, therefore, upon the true construction of 
the policy, has a right to recover from the insurance company the 
amount of the judgment for $5,000 that was entered against the in- 
sured by the plaintiff in January, 1904, the insurance company may 
be compelled to pay that sum directly to the plaintifï; while, upon 
the other hand, if the insured has no right of action against the in- 
surance company because the plaintiff's judgment has not yet been 
paid, the présent suit must fail. Or the question may be stated 
more concisely in another form: Is the policy an agreement to 
indemnify against liability or to indemnify against loss? If the in- 
demnity is against liability, the insured corporation had a right 
of action not later than the date when its liability was determined 
by the entry of the plaintiff's judgment, and the plaintiff may re- 
cover against the insurance company; if the indemnity is against 
loss, the insured has no right of recovery upon the policy, since no 
loss has yet been sustained. 

The construction of this class of contracts has engaged the atten- 
tion of severâl state courts, and an examination of the principal 
décisions will be useful. One of the earliest cases is Anoka Lum- 
ber Co. v. Fidelity, etc., Co., 63 Minn. 286, 65 N. W. 354, 30 L. R. 
A. 689, where the policy was construed to be an agreement to in- 
demnify the insured against liability, and not an agreement to in- 
demnify against loss. But the contract then under considération 
differed from the policy in suit, for it is stated in the opinion to hâve 
been a contract insuring the plaintiff against "liability for damage," 
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and not against "loss," and the report shows that the provision 
contained in the first sentence of paragraph 7 heretofore quoted was 
not found in the policy then being construed. 

In Hoven v. Employers', etc., Corporation, 93 Wis. 201, 67 N. 
W. 46, 33 L. R. A. 388, the policy was essentially like the instrument 
that was before the Suprême Court of Minnesota. It recited that 
the insured had applied "for indemnity against claims for compensa- 
tion for Personal injuries to employé," and went on to agrée that 
the insurance corporation "will pay to the employer * * * ail 
such sums for which the employer shall become liable to his em- 
ployé by virtue of the common law or of any statute." It was of 
such a contract that the Suprême Court of Wisconsin said : 

"It not only clearly contemplâtes that such an action may be brought be- 
fore actual payment of the claim for damages by the assured, but by plain 
and unmistakable language it contracta to indemnify the insured against 
liability, not against damages. ïhe case Is not one requiring a resort to 
rules for judicial construction in order to détermine what the parties In- 
tended by the language of the contract. Substantially the same klnd of policy 
was under considération in the récent case of Anoka L. C!o. v. Fideilty, etc., 
Co. (Minn.) 65 N. W. 353, 30 L. R. A. 689, cited in the brief of counsel for 
respondent, where the court held it to be a contract of indemnity against 
liability, and said: 'The intention of the parties appears to be so plainly 
expressed that any other construction than the one hère given to the contract 
would do violence to the language they saw fit to use.' " 

In American, etc., Ins. Co. v. Fordyce, 62 Ark. 562, 36 S. W. 1051, 
54 Am. St. Rep. 305, the policy was declared by the court to be a 
contract to pay liabilities, as appears by the following extract from 
the opinion : 

"The contract speaks for itself. It Is couched in unequivocal language. 
The insurer binds himself to pay 'ail damages with which the insured might 
be legally charged, or required to pay, or for which it might become legally 
liable.' This is plainly a contract to pay liabilities. • * * The différence 
between a contract of indemnity and one to pay légal liabilities is that upon 
the former an action eannot be brought and a recovery had until the liability 
is discharged, whereas upon the latter the cause of action is complète when 
the liability attaches [citing cases]. The measure of damages is the amount 
of the accrued liability." 

See, also, the décision upon similar facts in Fidelity & Casualty 
Co. V. Fordyce, 64 Ark. 174, 41 S. W. 420. 

The policy under discussion in Fenton v. Fidelity, etc.. Ce, 36 
Or. 283, 56 Pac. 1096, 48 L. R. A. 770, contained provisions like those 
in the preceding cases, and the court followed thèse décisions, and 
held the contract to be an agreement to indemnify; saying: 

"By the express terms of the contract it agrées to indemnify the mlU 
Company not only against actual damage, but against liability for such dam- 
age." 

So, also, in Ross v. American, etc., Ins. Co., 56 N. J. Eq. 41, 38 
Atl. 22, where the agreement was "that said company will pay to 
the insured ail damages with which the insured may be legally 
charged under the common law or any statute, not exceeding the 
amounts hereinafter limited, for or by reason of any accidentai in- 
juries, fatal or otherwise, happening to any employé or employés 
of the insured," etc., the vice chancellor held that the liability of 
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the insurance company arose when the injury happened, and not at 
the time when judgment for the injury was recovered against the 
insured. And, finally, the poHcy under considération in Fritchie v. 
Miller's Extract Co., 197 Pa. 401, 47 Atl. 351, insured against "ail 
hability for damages on account of fatal or nonfatal injuries," etc., 
and therefore fell within the same £lass as the contracts heretofore 
referred to. _ In none of thèse cases had the insurance company re- 
stricted its liability to indemnity against loss, or provided that no 
action should lie against it as respects any loss under the policy, 
unless the suit be brought by the insured himself to reimburse him 
for loss actually paid by him in satisfaction of a judgment. 

In other courts, policies almost or altogether identical with the 
one in suit hâve been construed to be contracts to indemnify 
against loss, and not to indemnify against liability. In Travelers' 
Ins. Co. V. Moses, 63 N. J. Eq. 260, 49 Atl. 720, 93 Am. St. Rep. 663, 
the policy agreed to indemnify a lumber company against loss from 
liability for damages, etc., and contained also the following clause, 
which is practically the same as the first sentence of paragraph 7 
in the policy now before the court : 

"No action shall lie against the company as respects any loss under this 
policy, unless It shall be brought by the assured himself to reimburse blm 
for loss actually sustained and paid by him In satisfaction of a judgment 
after a trial of the Issue." 

In view of this paragraph of the contract, the Court of Errors and 
Appeals held, as set out in the syllabus : 

"(1) That not the amount of the employé's judgment, but the amount paid 
by the employer thereon, was the sum for which the Insurer was responsible ; 

(2) that the transfer of the employer's property to a trustée in banliruptcy, 
by opération of the United States bankrupt act, was payment within the re- 
quirement of this clause, and perfected the liability of the Insurer for so 
muoh as the employé was entitled to recelve out of the bankrupt's estate ; 

(3) that this liability of the Insurer passed, by force of the bankrupt act, to 
the trustée in bankruptcy as assets of the estate ; and (4) that the amount 
for which the Insurer Is llable wlll be determined by ascertaining what per- 
centage of the assets of the bankrupt, outslde of this policy, wlll pay on ail 
the debts proved against the estate, outslde of the employé's judgment The 
insurer Is answerable.for the same percentage of that judgment" 

The Suprême Judicial Court of Maine in Frye v. Gas & Electric 
Co., 97 Me. 241, 54 Atl. 395, 59 L. R. A. 444, 94 Am. St. Rep. 
500, had the same language before it, and construed the con- 
tract to be a contract of indemnity only. With regard to the 
provision expressly indemnifying the insured "against loss from 
common-law or statutory liability for damages," the court said: 

"The contract of the Insurer was with the gas company to Indemnify that 
company 'against loss' from liability for damages on account of bodlly In- 
juries accidentally suffered by an employé and caused by the négligence of 
the assured. The use of the word 'Indemnify' shows the object and nature 
of the contract It was to reimburse and niake whole the assured against 
loss on account of such liability. There can be no reimbursement when there has 
been no loss. The contract of insurance contains nothing to show that it 
was the object or Intention of the contracting parties that the insurer should 
guaranty the éas company's liability for négligence to its employés. It was 
not a contract of insurance against liability, but of Indemnity against loss 
by reason of liability." 
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After distinguishing the cases in Minnesota, Wisconsin, and Ar- 
kansas, the opinion goes on to say : 

"Iii tliis case, as we hâve seen, the coatract was one of indemnity only. 
It was not obtained by the gas company for the benefit of its employés, but 
for its own benefit exclusively, to reimburse it for any siim that the company 
might be obliged to pay and had paid on account of injuries sustained by an 
employé through its négligence. Independently of the condition in the con- 
tract of Insurance above quoted, we should be compelled to construe this con- 
tract as one of indemnity only. 

"But this provision puts an end to ail questions or doubt, if any there 
could be. The parties bave expressly provided In the contract which they 
chose to make that 'no action shall lie against the company as respects any 
loss under this policy unless It shall be brought by the assured himself to 
reimburse him for loss actually sustained and paid by him in satisfaction 
of a judgment after trial of the Issue.' By reason of the unequi vocal lan- 
guage of this provision the undertaking of the Insurer was expressly limited 
to liability In an action brought by the Insured 'to reimburse him for loss 
actually sustained and paid by him.' There can be no doubt about the mean- 
Ing of this language, and no question about the right of the contracting par- 
ties to insert such a provision in their contract for the purpose of making 
rlear the nature and limit of the liability of the parties, or of either of them." 

în a récent case in lowa— Cushman v. Fuel Co., 122 lowa, 656, 
98 N. W. 609 — a similar provision of the policy was that no action 
should lie against the insurance company unless brought "by the 
insured himself to reimburse him for loss actually sustained and 
paid in satisfaction of a judgment, after trial of the issue"; and the 
court decided that an unpaid judgment for a personal injury against 
the employer could not be enforced in an équitable action by the 
employé against the guaranty company ; saying : 

"The plaintlfC was not a party to the contract, and had no légal rights 
thereunder. Whlle the policy provided that the guaranty company might 
appear and défend for the fuel company in any action brought against it for 
Personal injuries, such provision was for the protection of the guaranty com- 
pany alone; and imposed no liability upon it beyond the terms of the con- 
tract. A court of equlty can no more disregard the express provisions of the 
contract than could a court of law, and neither can make a new contract 
for the parties which would impose a liability not origlnally contracted for. 
Hence whatever relief a court of chancery might grant the plaintiff in any 
event must of necessity be based upon and be determlned by the contract 
which the parties themselves hâve made. The only obligation of the guar- 
anty company was to Indetanify the fuel company against 'a loss actually sus- 
tained and paid in satisfaction of a judgment after trial of the issue.' This 
covenant Is as expliclt and certain as language could well make it, and, as 
between the parties to the contract, no recovery could be had against the 
guaranty company because the judgment against the fuel company was not 
paid, and consequently the covenant was not broken." 

The last décision of which I hâve any knowledge is Finley 
V. United States Casualty Co., 83 S. W. 2, decided by the Suprême 
Court of Tennessee in November, 1904, in which the cases are 
reviewed and discussed, and a policy like the one in suit is construed 
to be a contract of indemnity against loss only, and to furnish no 
ground for a suit until the insured has himself paid the loss. 

Against the rulings thus referred to is a single case — Sanders v. 
Frankfort, etc., Ins. Co., 57 Atl. 655 — in which an opposite conclu- 
sion is reached by the Suprême Court of New Hampshire in con- 
struing a policy like the one now under considération, The opinion 
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is careful, and deserves much respect; but it is certainly opposed 
to the weight of authority, and I am not satisfied with the con- 
struction of the policy that the court found it necessary to adopt 
in order to avoid the force of the provision forbidding suit by the 
insured until after he has paid the employé's judgment. The 
reasoning of the court is based for the most part upon the in- 
surer's agreement under clauseff 2 and 3 to défend or settle claims or 
pay the insured the full amount of the poHcy. This is regarded as 
équivalent to assuming the full liability for such a claim whenever 
the défense of the employé's suit is undertaken, and there is then no 
serions difïiculty in taking the further step, and holding that tlie 
injured employé may enforce this liability by proceeding in equity 
directly against the insurance company. Clause 7 (it is numbered 
8 in the New Hampshire policy) is limited to cases which the in- 
surer does not défend, because it dénies ail liability therefor under 
the policy. To use the language of the court: 

"The purpose of clause 8 was, therefore, to provide for the cases, if any 
should arise, where the company contended the claim aroSe from an accident 
not covered by the policy. It was Intended to limlt the liability of the com- 
pany to damages ascertained by due course of judicial procédure in cases 
where they could not eonduct the défense without waiving their claim that 
they were not liable, and as to whIch, if not liable, they were under no obli- 
gation to incur any expense. Its purpose was to prevent collusion between 
the plaintifC and the assured." 

The objection to this construction, as it seems to me, is that it 
defeats a plain and unambiguous provision by virhat appears to be 
the pure assumption that the parties did not mean what they 
clearly said. The suits which they had in mind and provided for 
were suits by the insured for losses "under this policy," and for 
such losses the insurance company was liable whether it had de- 
fended the employés' suits or not. If it had defended thèse, it 
would probably be estopped to deny its liability afterwards. If it 
had refused to défend, taking the ground that the policy did 
not cover the particular injury, it could raise that question after- 
wards when a suit should be brought by the insured against it 
after the employé had obtained a judgment and had been paid. 
But after the insurer's liability has been established either by estop- 
pel or in a suit brought against it by the insured such liability must 
of necessity be for a loss under the policy, and by the plain terms 
of the contract no action can be brought for "any loss under this 
policy," unless the insured has fîrst paid it himself. So the parties 
hâve said, instead of confining the action to cases where the in- 
surer has denied liability, and for that reason has refused to défend ; 
and I do riot see sufficient reason for endeavoring to explain away 
the unqualified language of the agreement contained in clause 7. 
It is broader than is supposée by the New Hampshire court, for 
it not only covers cases not defended by the insurer, but the case 
also where the insured has made payment under the compulsion of 
an exécution, whether the insurer made défense or not. If the 
employer has available property, he must pay the writ in full. 
But if he.is npt in prosperous circumstances, and if, therefore, full 



IN RE PETTINGILL & CO. 143 

satisfaction can scarcely be hoped for, the employé may be willing 
to accept part of his daim as complète payment, while the in- 
sured may be unscrupulous enough to seek to recover the face of the 
judgment from the company. Evidently an exécution may issue 
against the insured whether the company has defended the suit 
or not, and a full or partial payment that has been made on such a 
writ is beyond controversy, as it seems to me, included in the lan- 
guage of the policy now under considération. 

If the conclusion to which I hâve come on this branch of the case 
is correct, it is not necessary to consider how, if at ail, the plain- 
tifï's right to recover on his attachment exécution may hâve been 
affected by the appointment of a receiver in May, 1903, and the 
transfer to him of "ail the property, assets, claims, choses in action 
and in possession, debts, demands, notes, and other évidences of 
indebtedness, and of other personal property of said Gilman, McNeil 
& Co., wherever it may be found." 

In accordance with the case stated, judgment may be entered in 
favor of the .(Etna Life Insurance Company, garnishee. 



In re PETTINGILL & CO. Ex parte PETERS. Ex parte CHICAGO NBWS- 

PAPER UNION. Ex parte PEIRSON. Ex parte BURLINGTON 

HAWKEYE. Ex parte KELLOGG NBWSPAPBR CO. 

(District Court, D. Massachusetts. April 18, 1905.) 

No. 8,742. 

1. Statuts or Peauds— Memoeandum of Conteact— Weitten Ofteb Acoept- 

ED OeALLT. 

A written and signed offer, wliicli Is accepted, either in writing or oral- 
ly, constltutes a sufBcient mémorandum of contract under the statute of 
frauds. 

[Ed. Note. — For cases in point, see vol. 23, Cent. Dig. Frauds, Statute 
of, §§ 195, 244.] 

Sufficiency of expression of considération in mémorandum within stat- 
ute of frauds, see note to Schoate v. Hoogstraat, 46 C. C. A. 183.] 

2. Bankeuptcy— Provable Debts. 

Under Bankr. Act July 1, 1898, c. 541, 30 Stat 544 [U. S. Comp. St. 
1901, p. 3418], the provability of a clalm dépends upon its status at the 
time of the filing of the pétition in bankruptcy. If not then a provable 
debt, as deflned in the act, it cannot be proved, although it may there- 
after come within such définition. 

3. Same— Test of Provability— Anticipatobt Beeach of Contract. 

If a bankrupt, at the time of banliruptcy, by dlsenabling himself from 
performing a particular contract, and by repudiatiug its obligation, 
could give the other party the right to maintaln at once a suit in which 
damages could be assessed at law or In equlty, then such party may prove 
as a créditer in bankruptcy, on the ground that bankruptcy is the équiva- 
lent of disenablement and répudiation. 

i. Same— Oontingekt Liabilitt. 

The liability of a bankrnpt on a guaranty executed by him of the pay- 
ment by a corporation of dividends at a certain rate on its stock, owned 
by another, with respect to dividends not due or payable at the time et 
the fiJlng of the pétition in bankruptcy, is so far contingent that a clalm 
based thereon is not a provable debt, within the provisions of Bankr. 
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Act July 1, 1898, c. 541, S 63a, 30 Stat. 502 [U. S. Comp. St. 1901, p. 3447] 
at least where, at the time of the bankruptcy, the corporation was a going 
concem. 

5. SaME— OONTEACT TOE FtJTUKE PTJECHASB OF PEOPEBTT. 

Bankruptcy is such a breach of a contract to purehase stock at a stated 
priée and time, whicli time was subséquent to bankruptcy, that a clalm 
for damages for the breaeb Is a provable debt. 

In Bankruptcy. On review of décision of référée with respect to 
certain claims. 
See 135 Fed. 318. 

Joseph W. Lund, for trustée. 

John Abbott and Henry C. Stetson, for creditors. 

LOWELIv, Circuit Judge. Pettingill, styled Pettingill & Co., an 
advertising agent, was indebted for advertising Greene's Nervura 
to the creditor, publisher of a newspaper. This indebtedness Pet- 
tingill had agreed to pay in four equal parts, in October, 1901, April 
and October, 1902, and April, 1903. On August 31, 1901, Pettingill 
sent a signed circular to the creditor, in which, after eulogizing the 
prospects of Nervura, he proceeded : 

"Instead of deferring final settlement of the Dr. Greene business for the 
year past, untll April, 1903, as arrangea for In our contract with you, we 
propose to turn over to you, on or before October Ist of this year, the sis 
per cent preferred stock of the Dr. Greene Nervura Company, Issued as de- 
Bcribed, dlvldends guaranteed by Pettingill & Co. until stock is retired, in 
full settlement of the Dr. Greene Nervura business to date. 

"We enclose herewlth a blank acceptanee, on the return of which, duly 
ïigned, a new contract will be forwarded." 

It was agreed at the argument that the "new contract" referred 
to in the sentence last quoted concerned only future business, and 
not the existing debt, or its pay ment by the issuance of stock or 
otherwise. 

The creditor signed and returned the "blank acceptanee" above 
mentioned, dated September 25, 1901. It read as follows: 

"Instead of the settlement In four Installments, as provided In our con- 
tract with Pettingill & Company, we agrée to accept six per cent, preferred 
stock of the Dr. Greene Nervura Co., total issue not to exeeed $400,000, 6%, 
callable at any time after three years at 105, and any unpaid dividends, in 
settlement of our account for Dr. Greene's Nervura Advertising for the year 
beginning October Ist, 1900. Dividends on sald stock guaranteed by Pettingill 
& Go., untll stock is retired. It is understood that stock for the full amount 
of such account is to be issued to us October Ist, 1901, dividends payable 
semlannually, to accrue from that date." 

This was sent to and received by Pettingill. A stock certificate 
for 263 shares of the preferred stock of Dr. Greene Nervura Com- 
pany, a corporation, dated March 1, 1902, was sent to the creditor. 
Thereafter Pettingill & Co., the firm, disposed of its assets to Pet- 
tingill & Co., the bankrupt corporation, and the corporation as- 
sumed the business debts of Pettingill. An involuntary pétition 
against the corporation was filed March 29, 1904, upon which ad- 
judication followed April 18, 1904. Against the Dr. Greene Ner- 
vura Company an involuntary pétition was filed April 7th, and ad- 
judication followed on April 26th. Under the guaranty of the Pet- 
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tingill corporation the créditer seeks to prove against it for the 
amount of the dividends coming due on the Nervura stock, both 
before and after bankruptcy, and for the value of the Nervura stock. 
The référée allowed the proof for dividends accruing before the 
date of the pétition against the Pettingill corporation, and disal- 
lowed the rest of the claim. There is no support for the claim for 
the value of the stock. No contract was made by the bankrupt 
concerning it. 

The proof for dividends to accrue after the date of the pétition 
was resisted. First, because the contract was outside the statute 
of frauds. But the circular was signed by Pettingill, and the offer 
which it contained was accepted by the créditer. An ofifer written 
and signed, though accepted but orally, is a sufficient mémoran- 
dum under the statute. Browne on the Statute of Frauds, § 345a. 
The référée was of the opinion that the circular and acceptance did 
not constitute a contract to guaranty the dividends, but only a 
contract to make a future contract of guaranty. This does not 
seem to me the natural meaning of the transaction. Second, the 
référée was further of opinion that the liability of the firm, as 
shown by the ofïer and acceptance, was not a business debt of the 
firm, so as to be assumed by the corporation. But, considering 
that the debt which the guaranty replaced was undoubtedly a busi- 
ness debt, and looking at the nature of the whole transaction, it 
seems to me that the corporation assumed the liability. If thèse 
conclusions be correct, it is not disputed that the daim is provable 
unless it fails by reason of its contingency. The question presented 
is this : If, by a valid contract, A. guaranties to B. the payment of 
10 per cent, dividends upon corporate stock held by the latter, and 
then becomes bankrupt, can B. prove against A.'s estate in bank- 
ruptcy for damages arising from corporate f ailure to pay 10 per 
cent, dividends after the filing of the pétition in bankruptcy? Is 
such a claim so far contingent that it may not be proved under 
Bankr. Act July 1, 1898, c. 54b, 30 Stat. 544 [U. S. Comp. St. 1901, 
p. 3418] ? 

Under that act the provability of a claim dépends upon its status 
at the time the pétition is filed. If, at that time, the claim is prova- 
ble, within the définition of section 63, it may be proved. 30 Stat. 
563 [U. S. Comp. St. 1901, p. 3447]. If, at that time, it does not 
fall within that définition, but does so at some later time, it cannot 
be proved. Swarts v. Fourth Bank, 117 Fed. 1, 54 C. C. A. 387 ; 
Moulton v. Coburn (C. C. A.) 131 Fed. 201. This is not an invari- 
able rule in bankruptcy. Under some bankrupt acts provability 
is related to another time. See Williams on Bankruptcy, p. 114; 
Rev. Laws Mass. c. 163, § 31. If section 63a (2) and (5) and sec- 
tion 57i (30 Stat. 562, 560 [U. S. Comp. St. 1901, pp. 3447, 3443]) 
establish exceptions to the rule above stated, the exceptions are of 
most minute scope, and do not concern the case at bar. Section 
63b "adds nothing to the class of debts which might be proved un- 
der paragraph 'a.' " Dunbar v. Dunbar, 190 U. S. 340, 350, 33 Sup. 
Ct. 757, 47 L. Ed. 1084. The court has, therefore, to consider if 
137 F.— 10 
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the claim of Peters against Pettingill at the time the pétition was 
filed was a provable claim within section 63a of the bankrupt act. 
It cannot be brought within clauses (1), (2), (3), or (5). If prov- 
able, it must be so because it is a claim founded upon a contract 
within the définition of clause (4) ; but not every liability founded 
upon a contract can be proved in bankruptcy. This was decided of 
a covenant to pay an annuity to a woman dum sola (Dunbar v. 
Dunbar, 190 U. S. 340, 23 Sup. Ct. 767, 47 L. Ed. 1084) ; and it has 
often been decided of covenants to pay rent, in so far as the rent 
accrues after bankruptcy. Thèse claims are disallowed, not be- 
cause they are not founded upon contract, but because at the filing 
of the pétition, the time when the status of the claim is fixed, the 
damages arising from the breach of contract are so far contingent 
that they cannot be computed by any process known to law. As 
was said by the court in Riggin v. Magwire, 15 Wall. 549, 552, 21 
L. Ed. 232, where a claim for breach of a covenant of seisin was 
denied proof under the act of 1841 : 

"If an action at law had been brought on a covenant at that time [bank- 
rxiptcy], nominal damages at most, if any damages at ail, eould hâve been 
recovered." 

That the act of 1841 went as far as the act of,1898 in admitting 
to proof claims subject to a contingency cannot be disputed. 

Some statutes of bankruptcy, indeed, by express language admit 
to proof some claims which could not be liquidated in any action at 
law or in equity brought at the time of bankruptcy. In some sensé 
thèse statutes empower a court of bankruptcy, in the language of 
the Suprême Court in Dunbar v. Dunbar, to guess at the creditors' 
damage. And this course has some advantages, for the bankrupt 
is thus relieved from liabilities which otherwise would hamper him 
after his discharge. The act of 1898, however, authorizes none of 
thèse guesses, and admits to proof only those claims which can be 
liquidated by légal proceedings instituted at the time of bankruptcy. 
Other liabilities of the bankrupt are deemed so far contingent that 
they cannot be proved in bankruptcy, nor are they released by the 
bankrupt's dischàrge. 

For admission to proof, however, the claim need not arise before 
bankruptcy, nor need the contract be broken theretofore. It is 
sufficient for proof if th,e breach of contract and bankruptcy are 
coïncident. To some extent bankruptcy opérâtes as a breach of the 
bankrupt's contracts. This has been deemed true of the bankrupt's 
commercial paper, even though that paper is made payable after 
bankruptcy. It is true that the trustée in bankruptcy in some cases 
may elect to keep the bankrupt's contracts alive and to carry them 
out. In other cases, the créditor may be able to ignore the breach 
arising from bankruptcy and to keep a contract alive against the 
bankrupt. With thèse limitations upon the rule we need not deal 
hère. If the trustée desires to keep the contract alive, he must man- 
ifest his élection within a reasonable time. Where he does not do, 
this, and where the créditer, by seeking to prove, manif ests hisî 
élection to treat the contract as broken, the court of bankruptcy 



IN EE PETTINGILL & CO. 147 

may permit proof of claims arising from a breach of contract, which 
breach did not occur before bankruptcy, but was caused construc- 
tively by the adjudication of bankruptcy itself. See Ex parte Swift, 
113 Fed. 315, 50 C. C. A. 264; Ex parte Pollard, S Lowell, 411, Fed. 
Cas. No. 11,252. Bankruptcy itself may be treated as a breach of the 
bankrupt's contracts, analogous to that complète répudiation of the 
contract before the time of performance which was shown in Hochs- 
ter V. Delatour, 2 E. & B. 678, and in Roehm v. Horst, 178 U. S. 1, 
20 Sup. Ct. 780, 44 L. Ed. 953, or to a complète disenablement of 
performance of the contract, as in Frost v. Knight, 7 Exch. 111. 

It seems, therefore, that the test of provability under the act of 
1898 may be stated thus: If the bankrupt, at the time of bank- 
ruptcy, by disenabling himself from performing the contract in 
question, and by repudiating its obligation, could give the proving 
creditor the right to maintain at once a suit in which damages could 
be assessed at law or in equity, then the creditor can prove in bank- 
ruptcy on the ground that bankruptcy is the équivalent of disenable- 
ment and répudiation. For the assessment of damages proceedings 
may be directed by the court under section 63b (30 Stat. 562 [U. S. 
Comp. St. 1901, p. 3447]). 

What is the resuit of applying this test to the case at bar? 
Could Peters hâve sued at once in the circumstances supposed ? No 
decided case exactly in point has been found by counsel or by the 
court. Référence has already been made to Dunbar v. Dunbar and 
to cases involving a breach of the contract to pay rent. In Moch 
v. Market St. Bank, 107 Fed. 897, 47 C. C. A. 49, the liability of a 
bankrupt indorser of commercial paper not due at the filing of the 
pétition was held a provable debt. See In re Semmer Glass Co. 
(C. C. A.) 135 Fed. 77. In Re Stern, 116 Fed. 604, 54 C. C. A. 60, 
a creditor was allowed to prove for breach of a contract to deliver 
ice for a long period extending beyond the date of bankruptcy. To 
allow damages to be assessed in this case of anticipatory breach 
of the contract is clearly within the rule of Hochster v. Delatour 
and Roehm v. Horst. In Cobb v. Overman, 109 Fed. 65, 48 C. C. 
A. 223, 54 L. R. A. 369, the Court of Appeals for the Fourth Cir- 
cuit held that an annuity was provable under section 63a (1) as a 
"fixed liability * * * absolutely owing." It is hard to see 
what sum was evidenced by the bond as absolutely owing, except 
the penalty itself. See Lowell on Bankruptcy, § 166; Eden on 
Bankruptcy (2d Ed.) 122. The claim would seem provable more 
easily under clause (4). In Hibberd v. Bailey, 129 Fed. 575, 64 C. 
C. A. 143, the Court of Appeals for the Third Circuit held that a 
claim against the bankrupt surety on an administrator's bond was 
provable where the administrator's liability had been fixed before 
bankruptcy. The décision seems to dépend upon the probate laws 
of Pennsylvania, for it is said by the court that the decree against 
the administrator "is ail that is necessary as a prerequisite to the 
proceedings against the surety." 129 Fed. 579, 64 C. C. A. 579. 
Demand on the administrator is thus dispensed with, and the sure- 
ty's liability is made primary and uncontingent. On the other 
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hand, in Goding v. Roscenthal, 180 Mass. 43, 61 N. E. 232, ît was 
held that a surety on a bankrupt's bond for dissolving an attachment 
could not prove, where he had not been called upon to pay until 
after bankruptcy. See, also, Morgan v. Wordell, 178 Mass. 330, 59 
N. E. 1037, 55 Iv. R. A. 33. In Dunbar v. Dunbar the Suprême 
Court cited ail the cases above mentioned which had then been de- 
cided, without unfavorable comment. 

Upon the whole, it seems that, where A. guaranties to B. the 
payment of dividends by a corporation at a certain rate, and then 
répudiâtes the contract and disenables himself from performing it, 
B. cannot recover as to future dividends, as for a breach of an an- 
ticipatory contract, even under the broad rule laid down in Roehm 
V. Horst. The case is nearer to Dunbar v. Dunbar, and a com- 
putation of damages is deemed too difïicult by reason of the doubt 
of the corporation's action. 

In the case at bar the Nervura corporation became bankrupt but 
a few days after the bankruptcy of Pettingill, and was undoubtedly 
insolvent at the time of the Pettingill bankruptcy, Had the Ner- 
vura bankruptcy occurred first, it might, perhaps, hâve so deter- 
mined the inability of the Nervura corporation to pay the dividends 
guarantied that recovery could be had at once upon Pettingill's 
guaranty. But the subséquent bankruptcy of the Nervura corpo- 
ration, however closely impending, cannot enlarge the creditors' 
rights. 

Ex parte Chicago Newspaper Union The facts were the same 
as in the Peters case, except that the "blank acceptance" signed and 
returned by the cj-editor had written upon it: 

"Pettingill & Co., guarantee dividends and rédemption of stock three yeara 
after date of Issue." 

From the referee's report I gather that thèse words were written 
by the authority of Pettingill before the "blank acceptance" was 
sent to the creditor. If so, the acceptance by the creditor estab- 
lished a contract binding under the statute of frauds. As was 
stated in the Peters case, the creditor's claim under the guaranty 
of dividends cannot be proved in bankruptcy. The contract to 
redeem the stock three years after the date of issue may fairly be 
construed as a contract to purchase the stock at par at the time 
specified. As to the provability of the claim arising from the last- 
mentioned contract, the question presented is this: Can a claim 
for breach of the bankrupt's contract to buy goods at a iîxed date 
after bankruptcy be proved in the bankruptcy proceedings? If the 
creditor so elects, and if the trustée does not elect to keep the con- 
tract alive, I am of opinion that proof is possible, by the analogy 
of In re Swift, ll2 Fed. 315, 50 C. C. A. 264, Hochster v. Delatour, 
and Roehm v. Horst. Wh^t should be the measure of damages 
need not now be discussed. The claim of the Evening News Asso- 
ciation is similar. 

Ex parte Peirson. In this case the acceptance contained the 
words: 

"Eedemption of stock guaranteed by Pettingill & Co. at priée paid." 
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Thèse words împort a contract to redeem at any time at the option 
of the créditer, but other statements in the acceptance and accom- 
panying circular make this construction somewhat doubtful. In 
any construction the claim is provable. 

Ex parte Burlington Hawkeye. Hère there was an express 
written agreement, signed by Pettingill, to redeem at the end of 
five years at par. The claim is provable. 

Ex parte Kellogg Newspaper Company. The "blank acceptance" 
hère contained a statement that Pettingill would purchase in five 
years for the price paid. The claim is provable. 

The judgment of the référée is affirmed in the Peters case. In ail 
the others it is reversed, with directions to proceed in accordance 
with this opinion. 



FORD V. TAXLOR et aU 

(Circuit Court, D. Nevada. Mareh 30, 1905.) 

No. 799. 

1. Receivees— Practice on Ex Paete Application. 

Wben an ex parte application is made for the appolntment of a recelv- 
er, the proper practice is to make an order requiring the défendant to 
show cause wby the application should not be granted, and, if a proper 
showing of emergency is made, to appoint a temporary receiver untll the 
day for hearing on the rule to show cause. 

2. Same— Evidence to "Waeeakt Appointmbnt— Answee tjndee Oath. 

Under the amendment to equity rule 41, an answer under oath may 
be used as an aflldavlt on a motion for the appolntment of a receiver, or 
on a motion to discharge a receiver appointed ex parte ; and where 
the bill does not walve answer under oath, such answer, which dlstinctly 
dénies the materlal allégations of the Mil, not only makes an Issue, but 
proves it to the extent that to overthrow it will require the évidence of 
two wltnesses, or of one wituess and circumstances équivalent to a sec- 
ond. 

In Equity. On motion to vacate order appointing a receiver. 

Key Pittman and J. K. Chambers, for complainant. 
Campbell, Metson, Jackson & Brovirn (James H. Budd, of coun- 
sel), for défendants. 

HAWLEY, District Judge (orally). This suit was brought in 
the State court upon what may be designated a grubstake contract, 
which it is claimed in the bill of complaint constituted a copartner- 
ship between plaintifï and défendants in the location of certain 
designated mining claims in Goldfield Mining District, Nev. An 
injunction was issued and a receiver appointed. Subsequently the 
cause was removed to this court, and motions made to vacate said 
orders, especially the order appointing a receiver, upon several 
grounds: (1) Because the said receiver was improperly appointed ; 

(2) that said receiver was appointed ex parte and without notice; 

(3) that the bill of complaint which is made the basis of said ap- 
pointment fails to state facts sufïicient to authorize the appointment 
by a court of equity ; (4) that ail of the equities alleged in the bill 
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of complaint hâve been fully denied. "Said motion will be made 
upon the records and papers on file in this suit, as well as upon tlie 
verified answer of défendants, which for the purpose of this motion 
will be used as an affidavit, without waiving any objections to the 
sufBciency of the complaint." Upon the hearing of this motion the 
complainant obtained leave to file an amended biU of complaint, 
which materially changes some of the terms of the contract as ai- 
leged in the original bill. The answer of défendants contains a 
spécifie déniai of ail the allégations in the original complaint, and it 
was agreed should, for the purposes of this hearing, be treated as 
an answer to the amended complaint. 

In disposing of the motion to vacate the appointment of the re- 
ceiver, it is only deemed necessary to refer to a few points. In 
Maynard v. Railey, 2 Nev. 313, 320, the court announced certain 
rules applicable to the appointment of receivers, viz., that while the 
court has the power to appoint a receiver on an ex parte application, 
when a proper showing is made, the appointment of a receiver 
ought not to be made without notice, except in cases of emergency. 
This court is of opinion that, when an ex parte application for the 
appointment of a receiver is made, the proper practice is to make 
an order requiring the défendant to appear and show cause why 
the application should not be granted, and, if a proper showing is 
made as to the necessity or emergency of such an appointment, to 
appoint a temporary receiver, until the day for hearing on the rule 
to show cause, in order to afford the plaintifif the protection to 
which he may fairly be entitled under the averments in his com- 
plaint. In Edwards on Receivers, 77, the author said : 

"A motion for a receiver Is generally made on the answer of the défendant ; 
but It may be made on affldavits before answer, where the complainant can 
clearly satlsfy the court that he has an équitable clalm to the property in 
controversy and that a receiver is necessary to préserve the same from loss." 

The appointment of a receiver is a matter within the sound dis- 
crétion of the court, and each case must be determined upon its 
own conditions and circumstances, and in exercising this right the 
courts should ever keep in mind that a receiver is, like an injunc- 
tion, an extraordinary remedy, and ought never to be made except in 
cases of necessity, and upon a clear and satisfactory showing that 
the emergency exists, in order to protect the interests of the plaintiff 
in the property involved. The power of appointing receivers is one 
which courts hâve said should be sparingly exercised, and with 
great caution and circumspection. PuUan v. Railroad Co., 4 Biss. 
35, 47, Fed. Cas. No. 11,461 ; Latham v. Chafee (C. C.) 7 Fed. 526, 
and authorities there cited. 

Without questioning the regularity of the proceedings in the 
State court, or the sufficiency of the complaint to authorize such 
action, we pass to other questions raised upon the hearing of the 
motion to vacate before this court. There is no controversy as 
to the right of the défendants to move, after answer, to vacate the 
order appointing the receiver. The bill of complaint was verified, 
and it did not waive an answer under oath. The défendants filed 
an answer under oath, denying ail the material allégations of the 
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complaînt. In such cases tlie rule is well settled that the answer, 
under the amendment to equity rule 41, can be used at the hearing 
•with the probative force of an affidavit. United States v. Working- 
men's Amalgamated Council (C. C.) 54 Fed. 994, 996, 26 L. R. A. 158; 
United States v. Parrott, 1 McAUister, 271, Fed. Cas. No. 15,998 ; 
Dravo v. Fabel, 132 U. S. 487, 489, 10 Sup. Ct. 170, 33 L. Ed. 421. 

In Slessinger v. Buckingham (C. C.) 8 Saw. 469, 17 Fed. 454, it 
was held that, where the complainant does not waive an answer to 
the bill under oath, an answer under oath, which distinctly dénies 
the material allégations of the complaint, not only makes an issue, 
but proves it to the extent that it will require the évidence of two 
witnesses, or of one witness and other circumstances équivalent to 
a second, to overthrow the answer. To the same efïect see : Vigel 
V. Hopp, 104 U. S. 441, 26 L. Ed. 765; Morrison v. Durr, 132 U. S. 
518, 7 Sup. Ct. 1215, 30 L. Ed. 1225 ; Monroe Cattle Co. v. Becker, 
147 U. S. 47, 54, 13 Sup. Ct. 217, 37 L. Ed. 72 ; Latta v. Kilbourn, 
150 U. S. 524, 541, 14 Sup. Ct. 201, 37 L. Ed. 1169 ; Childs v. Carl- 
stein (C. C.) 76 Fed. 86, 91. Applying this rule to the présent case, 
it is clear to my mind that the showing made by the plaintiiï is not 
of such a character as to overthrow the évidence of the answer. 
Upon this ground alone the appointment of the receiver should be 
vacated. 

There is another ground, equally strong, upon which the order 
might be made. The injunction issued by the state court, which 
will remain until the further order of this court, is ample to protect 
the plaintif? in his rights, if any he has, in the property in contro- 
versy. 

The appointment of the receiver is hereby vacated. 



CORBIN V. TAUSSIG et al. 

(Circuit Court, B. D. Pennsylvania. Aprll 1, 1905.) 

No. 8. 

E<!TriTT— Damages tob Tobtious Acts — Benefits Debived by Wbongdoeb. 
A court of equity has no inhérent power to ascertain the damages sus- 
talnefi by reason of tortious acts, unattended wIth profits to the wrong- 
doer. It required an act of Parliament (Acts 22 & 23 Vict. c. 27) to 
change this in England; and the only modification to be found in the 
fédéral law Is with respect to the Infringement of patents, which has 
been efCected by direct act of Congress.' Rev. St. § 4921 [U. S. Comp. St. 
1901, p. 3395]. 

Exclusive Agenct— Sale or MANurACTUuED Abticles— Relief in Eqtjitt 
—Benefits Deeivéd— Damages. 

Whère, therefore, a party has the exclusive agency for the sale of 
articles manufactured by another, wlthln certain territory, while a third 
party who invades such territory may be made by injunction to respect 
the contract, and at law might be subjected to an action for damages, to 
be measured by the profits derived from sales made in such exclusive 
territory in disregard of the agent's rights, yet a recovery in equity la 
llmitéd to the damages or benefits derived by the ofCendiug party from 
Baies so made. 
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3. Same— BxPENSKS or Making Sales— Appoetionment of, in Mixed Busi- 

ness. 

In such a case, In order to détermine the profits derived from sales 
made, the offending party Is entitled to offset the legltimate expenses 
incurred In making them; and, the articles sold having formed a part 
of the gênerai business in which he is engagea and no separate accoiint 
having been kept by which to détermine just what is chargeable there- 
to, the only thing left to do is to apportlon the expenses among the dif- 
férent commodlties dealt in, according to the gross sales of each. If this 
does not produce a just resuit, It is incumbent upon the party complain- 
ing to show It 

4. Oonteact—Consteuction— Exclusive Agency tob Disinfectinq Appli- 

ANCES — What Goveened by. 

Semble, where an agency was created for the sale of so-called disin- 
fectors and a certain named disinfecting fluid, of which the other con- 
tracting party was the patentée and manufacturer, and the plalntiff was 
not only to hâve the exclusive right to make sales thereof, but of ail ap- 
pliances conneeted with the same, patented and manufactured by such 
patentée, this was broad enough to include a disinfectant, substituted 
for the first one, which did not work, coming from the same source and 
designed to accompllsh the same end, although given a différent name 
and not of the same composition, nor altogether the same in effect or 
manner of use, partieularly where the parties, in their transactions with 
each other, had treated the one as taking the place of the other. 

In Equity. On exceptions to master's report. 

E. O. Michener, for complainant, 
J. W. Bayard, for défendants. 

ARCHBALD, District Judge.* It was established by the former 
opinion in this case (C. C. 132 Fed. 662) that the complainant had 
the right under his contract to the exclusive agency in Philadelphia 
for the sale of West disinfectants, and that the défendants had un- 
lawfully intruded thereon. If, therefore, this were an action at 
law for the recovery of damages, he would be undoubtedly entitled 
to the loss sustained by him thereby. And the business being an 
established one, this loss would be measured by the profits which 
he would hâve derived from the sales made by the défendants in his 
exclusive territory in disregard of his rights, thèse profits being as- 
certained by the différence between the cost of the disinfectants to 
him and the price at which he retailed them again, subject to dé- 
ductions for the expense of doing so as determined by the expéri- 
ence of the business. Lazier Gas Engine Co. v. Du Bois (C. C. A.) 
130 Fed. 834; Russell v. Horn, 41 Neb. 567, 59 N. W. 901; Hall v. 
Stewart, 58 lowa, 681, 12 N. W. Tel ; Ramsey v. Holmes Elect. 
Protec. Co., 85 Wis. 174, 55 N. W. 391; Mueller v. Bethseda Spring 
Co., 88 Mich. 390, 50 N. W. 319 ; Oliver v. Hanford, 92 Mich. 304, 
52 N. W. 609; Peltz v. Eichele, 62 Mo. 171; Kenney v. Knight (C. 
C.) 127 Fed. 403 ; Impérial Coal Co. v. Port Royal Coal Co., 138 
Pa. 45, 20 Atl. 937; Cincinnati Gas Co. v. Western Siemans Co., 
152 U. S. 200, 14 Sup. Ct. 523, 38 L. Ed. 411; Anvil Mining Co. v. 
Humble, 153 U. S. 540, 14 Sup. Ct. 876, 38 L. Ed. 814. But the dif- 
ficulty of applying that doctrine hère is that the défendants were 
not parties to the contract with the complainant, and, while thej 

i Specially assigned. 
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can be made to respect it, the measure of relief beyond this accorded 
in equity, under the circumstances, extends merely to the advan- 
tages or benefits which they hâve derived from sales made in dis- 
regard of it. As said in Kerr on Injunctions, p. 39, a court of 
chancery has no inhérent power to ascertain the amount of damages 
sustained by reason of tortious acts unattended with profits to the 
wrongdoer; and that is the situation hère. It required an act of 
Parliament to change this in England (Acts 22 & 23 Victoria, c. 27 ; 
De Vitre v. Betts L. R. 6 Eng. & Ir. App. 319) ; and, however it 
may be in the différent states in this country, the only modification 
to be found in the fédéral law is with respect to the infringement 
of patents, efifected by direct act of Congress (Rev. St. § 4931 [U. 
S. Comp. St. 1901, p. 3395] ; Livingston v. Woodworth, 15 How. 
559, 14 L. Ed. 809 ; Elizabeth v. Pavement Co., 97 U. S. 126, 24 
h. Ed. 1000; Root v. Railway, 105 U. S. 189, 26 L. Ed. 975). 

Judged by this, no exception can be taken to the course pursued 
by the master in the accounting before him. As against the sales 
made by the défendants, in order to détermine the profits which 
they had derived, they were entitled to offset the legitimate ex- 
penses incurred in making them ; and, the disinfectants in question 
having merely formed a part of the gênerai business in which they 
were engaged, and no separate account having been kept by which 
to détermine just what was chargeable thereto, the only thing left 
to do was to apportion the expenses among the différent commodi- 
ties dealt in, according to the gross sales of each, as was done. Rub- 
ber Co. V. Goodyear, 9 Wall. 788, 19 L. Ed. 566; The Trémolo 
Patent, 23 Wall. 518, 23 L. Ed. 97. If this did not produce a just 
resuit, it was incumbent on the complainant to show it, which, ex- 
cept by way of argument, there has been no attempt to do. It is 
true that, as carried on by the complainant, the disinfectant busi- 
ness was apparently a profitable one. The small amount of sales 
also, which are reported by the défendants, and the show of loss 
which they make, are in marked contrast with their former conten- 
tion that the complainant did not push the business as he ought, on 
which ground they claimed the right to terminate the agency. 
Neither do they comport with the manifest désire displayed by the 
défendants to shoulder him out of the business, and get it into their 
own hands. But, however this may be, there is nothing tangible in 
it by which to aiïect the resuit. We cannot say, for instance, that 
the défendants' sales must hâve been more extensive than they ad- 
mit, or that, rightly managed, there was a decided and definite profit 
in them. The question is what they actually did and made, and not 
what they might or ought to hâve done; and for this, as the case 
stands, we hâve nothing but the figures which they hâve furnished, 
which — whatever doubt may be thrown upon them — there is not 
enough to discrédit, much less is there anything to lay hold of to 
make up a différent account. 

In view of the conclusion which is so reached, it is not necessary 
to décide whether, as held by the master, the défendants were only 
liable for the original or crude chloronaptholeum, so-called, or 
whether they should account for euchrelyptum, sometimes spoken 
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of as extra refined chloronaptholeum as well. Thèse names are 
merely fanciful, and, however effective in disposing of the goods, 
afford no guide. I haye to confess, however, and I trust ît is not 
inappropriate to say, that the master seems to hâve put too narrow 
a construction upon the complainant's contract on which the ques- 
tion dépends, and that, in my judgment, it extends to both thèse 
fluids. It is true that they diiïer in composition, and are not alto- 
gether the same in effect or manner of use. But not only was the 
one brought forward by the inventor as an equipment for his patent 
disinfectors in substitution for the other on complaint that it did 
not work, and was thereafter treated in the transactions between 
the parties as taking its place, thus furnishing a construction of the 
contract to which the défendants are committed, but by the express 
terms of that instrument the complainant was to hâve not only the 
exclusive sales of West disinfectors, and the disinfecting fluid 
known as chloronaptholeum, but of "ail appliances connected with 
the sale of same patented and manufactured by said" West as well ; 
a provision which is broad enough to include another and différent 
disinfectant, such as the one in question, coming from the same 
source, and designed to accomplish practically the same end. With- 
out enlarging upon this, however, it is not material, as already 
stated; for although the master rejected an offer to prove the sales 
of chloronaptholeum, which apparently threw them out of the case, 
they were in fact shown in the statement taken from the books of 
the défendants, which was put in évidence ; and when he came to 
make up his report he took them into considération in the alterna- 
tive account which he stated, and by this it is found that, whether 
the défendants be chai'ged with the sales of the one or the other 
disinfectant, they derived nothing whatever therefrom, the resuit 
in either case being a loss. 

The exceptions are overruled, and the report of the master is 
confirmed. 



Ex parte MOEBUS. 

(Circuit Court, D. New Harapshire. Marcb 31, 1905.) 

No. 527. 

1. Fedebal Courts— Habeas Corpus— Regularity or Extradition Pkocbed- 

INGS. 

A pétition for a writ of tiabeas corpus heU not to state a case for 
fédéral interférence on the ground of irregularity in extradition proceed- 
Ings, in yiew of the rule of the Suprême Court that a large measure of 
credence and conclusiveness must be accorded to proceedings before the 
Governor in such cases. 

2. Extradition — Escaped Pbisoner — Lapsb of Sentence. 

A eonvict who escapes before the completion of his term of Imprlson- 
ment Is not entitled to an allowance of the time while he Is so at large 
on his sentence, and lapse of time will not affect its ralidity and effective- 
ness as a basis for extradition proceedings. 

3. FEDERAL Courts— Habeas Corpus for State Prisoner— Sufficiency of 

Pétition. 

A pétition for a wrlt of habeas corpus, which shows on its face that the 
petitioner, slnce his extradition from another state, has been conflned 
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In a penitentiary for flve years upon no other process of commltment 
than the Governor's warrant, states a case of deprivatlon of rights under 
the Constitution of the United States, which authorizes and requires a 
fédéral court to take jurisdiction. 

Habeas Corpus. On motion to dismiss pétition, 

Fremont E. Shurtlefï, for petitioner. 

Edwin G. Eastman, Atty. Gen. of New Hampshire, for respond- 

ent. 

ALDRICH, District Judge. Under this second pétition of a per- 
son claiming to be Henry E. Moebus for a writ of habeas corpus, 
to which there is a motion to dismiss on the ground that no ques- 
tions for the fédéral courts are involved, and upon the ground 
of want of jurisdiction, three questions are presented, viz. : That 
extradition was improperly influenced by an obsolète indictment on 
which an individual named Max Shinburn had already been tried 
and convicted ; that the extradition was irregular and contrary to 
law ; that the petitioner has illegally been confmed in the New 
Hampshire State Prison since November, 1900, in violation of the 
Constitution of the United States, and solely on the alleged au- 
thority of a writing, a copy of which is attached to the pétition 
and marked "Exhibit A," 

The hearing so far is only preliminary, the Attorney General 
of New Hampshire appearing specially, without préjudice, for the 
warden of the State Frison, for the purpose of raising the ques- 
tion of jurisdiction. In the présent aspect, I can only consider 
what is presented upon the face of the pétition. 

In view of the case of Munsey v. Sherifif of Merrimac County 
(decided January 30, 1905, by the Suprême Court of the United 

States) 25 Sup. Ct. 282, 49 t,. Ed. , which accords a large measure 

of credence and conclusiveness to proceedings before the Governor 
in matters of extradition, upon the ground that such proceed- 
ings are summary in their nature and that the person demanded has 
no constitutional right to be heard before the Governor, wlio 
must décide upon such évidence as is satisfactory to him whether 
the person demanded has been substantially charged with the 
crime and whether he is a fugitive from justice, I conclude that, so 
far as alleged irregularities in the extradition proceedings are con- 
cerned, the pétition before me does not state a case for fédéral in- 
terférence upon that ground. 

Under the allégation as to the obsolète indictment, the question 
is raised in argument whether a sentence of ten years, imposed 
upon one Max Shinburn, prior to 1866, who illegally escaped before 
the expiration of the term of the sentence, is so obsolète that it 
should be treated as lapsed. I do not consider that the pétition 
so far raises this question as to require an authoritative décision. 
The informai suggestion of the Attorney General, however, is that 
the petitioner is in fact Max Shinburn, and that he is being held 
to serve out an unexpired sentence, from which he escaped in 1866, 
and which was imposed upon a proper conviction in a regular pro- 
ceeding prior thereto, while counsel for the petitioner contends 
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that the petitioner is not Max Shinburn, and, if he were, that the 
sentence has lapsed, and that the law would not warrant his présent 
confinement. I am asked by both sides to pass upon this question, 
and I do so only to the end that it shall be understood that I do 
not take jurisdiction of the case and direct further proceedings 
upon that ground. 

I see no reason, upon principle or authority, why an escaped 
convict should be allowed time on the sentence while illegally at 
large upon unlawful escape, and the order requiring the warden 
to answer is in no way influenced by the idea that the unserved 
sentence imposed upon Max Shinburn has lapsed. Rex v. Ratcliffe, 
18 How. St. Tr. 429; 1 Haie, P. C. 602; 1 Russell on Crimes, 453; 
Cleek V. Commonwealth, 21 Grat. 777 ; People v. Kuhn, 67 Mich. 
539, 35 N. W. 88; Ex parte CHfford, 29 Ind. 106; Woodward v. 
Murdock, 124 Ind. 439, 24 N. E. 1047. 

Looking at the pétition as a whole, and considering the exhibit 
which is included as a part thereof, the substantial allégation is 
that the petitioner was extradited from the state of New York in 
1900 upon an executive warrant, and that he has been kept in 
confinement in the New îlampshire State Prison by its warden, 
Mr. Cox, since the 8th day of November, 1900, solely under the 
Governor's warrant, and that such restraint of Hberty is in viola- 
tion of the Constitution of the United States. This allégation under 
oath, according to the provision of the fédéral statutes, must be ac- 
cepted as so far stating a situation in which a person is deprived 
of his liberty without due process of law as to justify a fédéral 
court in requiring the respondent to answer and set out the pro- 
cess under which the person is held. Under the circumstances of 
this case, we can only look to the face of the pétition, and, as said 
by the Suprême Court in Ex parte Royall, 117 U. S. 241, 250, 6 Sup. 
Ct. 734, 739, 29 L. Ed. 868 : 

"Undoubtedly the writ should be forthwith awarded, 'unless It appears from 
the pétition Itself that the party Is not entitled thereto.' " 

Even under the authority of this case, I do not propose to order 
the writ under présent conditions, but do feel constrained to 
direct that the warden of the State Prison state by way of answer 
or return under what process the petitioner, calling himself Henry 
E. Moebus, is held. 

Since Ex parte Royall, 117 U. S. 241, 245-50, 6 Sup. Ct. 734, 29 
L. Ed. 868, and the statutes to which that case refers, there can be no 
question of the power of the Circuit Court to grant writs of habeas 
corpus to persons in jail or in prison, restrained of liberty in viola- 
tion of the fédéral Constitution, and if a question like that pre- 
sented in the Slaughter-House Cases, 16 Wall. 37, 21 L. Ed. 394, 
and that presented in Davidson v. New Orléans, 96 U. S. 97, 24 
L. Ed. 616, are fédéral questions as to due process of law in re- 
spect to property, and a question as to the regularity of a trial for 
murder in a state which has abolished the grand jury (Hurtado v. 
People of California, 110 U. S. 516, 4 Sup. Ct. 111, 28 L. Ed. 232), 
and one relating to the regularity of a criminal trial by a state 
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panel of 8 jurors, rather than by a jury of 12 persoiis, are fédéral 
questions of due process in respect to life or liberty (Thompson v. 
Utah, 170 U. S. 349, 18 Sup. Ct. 620, 42 L. Ed. 1061), it must follow 
that an allégation of confinement in a state prison for a substantial 
period, Hke five years, upon no process whatever other than an 
executive warrant, présents a fédéral question, which calls for in- 
terférence, at least to the extent of requiring the person against 
whom the restraint is alleged to answer. 

Motion to dismiss denied. The warden of the State Prison is 
required to answer and show cause why the writ should not issue. 
If counsel do not agrée upon the time in which this should be done, 
I will fix a time upon application of either party. 



DANCEL et al. v. GOODYEAR SHOE MACHINERY CO. OF PORT- 

LAND, ME; 

iClrcult Court, S. D. New York. Ferbuary 2, 1905.) 

1. assignment of conteact— assumption by assignee— consteuction oï 

Ageebment. 

A bond executed by one corporation to another, whose entire property 
and assets it had purchased, by which it covenanted to pay and discharge 
ail debts, llabilities, and obligations of the obligée, and to adopt, per- 
form, and fulflll ail of its contracts and engagements, créâtes a direct 
and primary liability of the purchaser in equlty on a eontract assigned 
as a part of the assets, which Is not aSfected by a further covenant 
therein to Indemniftr and hold harmless the obligée and its directors and 
stockholders. 

2. Same— Suit to Enfoece— Paeties. 

In such case, where the selling company, after transferring to the 
purchaser ail of its property, good wlU, books, and papers, and surrender- 
ing its capital stock, transacted no further business and held no more 
meetings of its directors or stockholders, whether legally dissolved there- 
by or not, it is not an indispensable party to a suit In equity against 
the purchaslng Company to enforce its liability on such eontract. 

S. Evidence— Recoeds of Coepoeation— Axjthenticaxion. 

Where a corporation, on a sale of its property and assets to another 
corporation, also caused to be transferred to the latter ail of its stock 
and its books and records, which thereafter remalned in the possession 
and under the control of the purchaslng company, entrles in such books 
relating to the transaction are admissible against such company in a suit, 
without further authentication. 

4. Equity— Deceee-Peovision fok Futueb Installments to Become Due 
OH Conteact, 

A decree in equlty, giving judgment on a eontract by which the de- 
fendant Is obllgated to pay monthly Installments, not ail of which are 
due, may provide, also, for future installments, and that judgment may 
be entered for the same as they fall due, on applicatioa to the court and 
notice to defendant's sollcitor. 

In Equity. 

See 120 Fed. 839 ; 128 Fed. 753. 

J. Philip Berg (Roger Poster, of counsel), for complaînants. 
Edward H. Childs, for défendant. 
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HAZEL, District Judge. This action was brought to recover un- 
paid installments alleged to be due upon a written contract, dated 
Jaiïuary 2, 1892, between complainants' intestate and the Goodyear 
Shoe Machinery Company of Hartford, Conn. The contract relates 
to an assignment to said company of letters patent issued to Chris- 
tion Dancel, and contains the following provision: 

"That the Goodyear Company, In considération of sald asslgnments and of 
the agreements of said Dancel herein contalned, doth agrée to pay to said 
Dancel In eaeh year, while the United States letters patent No. 459,036 re- 
main in force as a valid patent, the sum of flve thousand dollars, as an an- 
nuity, sueh annulty to be payable monthly in Installments of four hundred 
and sixteen and two-thirds (416%) dollars each." 

On March 9, 1893, during the lifetime of Dancel, the Goodyear 
Shoe Machinery Company of Hartford, Conn. (hereafter referred 
to as the "Connecticut Company"), transferred to the défendant, a 
Maine corporation, by written bill of sale, ail its property, including 
the Dancel patent and "ail books of account, good will, and ail oth- 
er property and rights owned by it." Thereupon the défendant ex- 
ecuted and delivered to the Connecticut Company a bond, which 
provided that the "obliger shall pay and discharge ail debts, lia- 
bilities, and obligations of the obligée," and "shall adopt, perform, 
and fulfil ail contracts and engagements now binding on" the Con- 
necticut Company. The défendant expressly agreed to assume and 
pay the costs and expenses of winding up the corporate afïairs of 
the Connecticut Company, and also to indemnify and hold harm- 
less the obligée and its directors and stockholders. Christian Dan- 
cel, to whom installments under the contract were payable, died 
on October 12, 1898. The installments were paid to Dancel dur- 
ing his lifetime, and one payment was made after his death. On 
August 15, 1900, the défendant in writing refused to make further 
payments, claiming that the obligation ceased with the death of 
Dancel. The contract does not contain words of succession by 
inheritance. That it was the intention of the contracting parties 
that the sum of $5,000 annually should be paid in monthly install- 
ments to Dancel during the life of the patent, and upon his death 
to his surviving Personal représentatives, has been squarely decided 
by the Circuit Court of Appeals, which previously considered this 
point. Goodyear Shoe Machinery Co. v. Dancel, 119 Fed. 693, 56 
C. C. A. 300. The appellate court states : 

"It is abundantly settled by the authorities that a bequest or grant of an 
annual sum, with words of limitation, such as for a definite term or for the 
life of another person, does not lapse with the life of the annultant, but sur- 
vives to his Personal représentatives ; and the words of limitation flx its 
duration. This was decided by Lord Ohancellor Hardwicke in the early case 
of Savery v. Dyer, 1 Amb. 139, and Is said, In Montanye v. Montanye, 29 
App. Dlv. 377, 51 N. Y. Supp. 538, never to hâve been questloned since. It Is 
only when there Is no explanatory language as to Its duration that an an- 
nulty is limited to the life of the annultant." 

Such construction of the annuity provision of the contract is the 
law of this case and binding upon this court. The défenses prin- 
cipally relied upon are nonjoinder of party défendant, in that the 
Connecticut Company is an indispensable party to the suit, and 
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that the défendant did not assume the debts and obligations of that 
corporation and is not primarily liable therefor. The answer also 
challenges the jurisdiction of the court, which objection nécessi- 
tâtes a short explanation. 

This cause was originally brought at law in the state court, and 
was removed to this court because of diverse citizenship. The 
original answer admitted the assumption by the défendant of the 
debts and obligations of the Connecticut Company, but denied that 
the contract survived Dancel's death. Upon trial, judgment was 
directed for plaintifïs upon the pleadings, and an appeal therefrom 
was duly taken. The Circuit Court of Appeals decided that the 
efïect of the agreement between the défendant and the Connecticut 
Company was to create the relation of principal and surety, with the 
resuit that the défendant became primarily liable for the obligations 
arising from the contract with Dancel, and it was held that the 
remedy of the plaintiffs was in equity, and not at law. The judg- 
ment was accordingly reversed, and the complaint dismissed, with- 
out préjudice, however, to an application by plaintifïs for leave to 
replead in equity. Permission to thus reframe the complaint into 
a bill of equity having been allowed, défendant interposed a plea to 
the jurisdiction on the ground that, as no equity process had been 
served, article 3, § 2, of the fédéral Constitution had been violated. 
The plea was overruled. Therefore the question of jurisdiction 
need not be again passed upon. 

Défendant contends that when the action was at law the question 
of parties was immaterial, while in equity a proper enforcement of 
the covenant is dépendent upon the jurisdiction of the court over 
ail parties whose rights may be afïected by the decree sought; 
that, in the absence of the Connecticut Company, neither its obliga- 
tion to complainants nor the assumption of such liability by the 
défendant can be established. That this court sitting in equity is 
unable to enforce a contract of indemnity, in the absence of a party 
whose rights are necessarily afïected by the decree, is bevond dis- 
pute. Gregory v. Stetson, 133 U. S. 579, 10 Sup. Ct. 422, 33 L. Ed. 
792 ; 16 Am. & Eng. Ency. Law (8d Ed.) 176 ; Turk v. Ridge, 41 N. 
Y. 201. This principle, however, is inapplicable hère. The distinc- 
tion between a right of recovery under a covenant in a bond of in- 
demnity and an agreement to pay the debts and assume the obliga- 
tions of the indemnitee is clear. Such covenant to indemnify does 
not impair a covenant to pay. Wicker v. Hoppock, 73 U. S. 94, 18 L. 
Ed. 752 ; In re Negus, 7 Wend. 503 ; Pork v. Jackson, 17 Johns. 239. 
To the same efïect see Johnson v. Risk, 137 U. S. 300, 11 Sup. Ct. 
111, 34 L. Ed. 683. 

Complainants' chief contentions are based upon the asserted dis- 
solution of the Connecticut Company and the surrender of its capi- 
tal stock, together with its inertness since the sale of its assets 
and the assumption by the défendant of the contract in question. 
The principal question, however, is whether the défendant assumed 
the obligations of the contract to pay the annuity, and not whether 
it agreed merely to indemnify the Connecticut Company. That it 
did so assume the contract and agrée to discharge the selling com- 
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pany from liability is established by the proofs. As prevîously 
stated, the Connecticut Company transferred to the défendant ail 
its property, including the Dancel patent, the seal of the corpora- 
tion, and ail its books and papers. Certificates of stock in the de- 
fendant Company were issued to ail the stockholders in exchange for 
their stock in the Connecticut Company. The défendant paid the 
installments to Dancel during his lifetime, and even made one pay- 
ment thereafter. The bond obligated the défendant to fulfill ail 
contracta binding upon the Connecticut Company and to pay the 
expenses for actually winding up its affairs. Its provisions, fairly 
construed in connection with the facts proved, are corroborative 
of the proposition that the défendant equitably assumed the obliga- 
tions of the contract in suit. It is shown that certain ofHcers and 
directors of the selling company became officers and directors of 
the défendant, or the United Shoe Machinery Company, which sub- 
sequently acquired a majority of the stock and property of the de- 
fendant. No assets were retained by the Connecticut Company, 
and there are no claims outstanding against it. Presumably the 
défendant paid ail the debts, as agreed, thus emphasizing an assump- 
tion of liability pursuant to the selling arrangement. There has 
been no meeting of the stockholders or directors of the Connecticut 
Company, nor has any business been transacted. It appears, by 
apparently contemporaneous entries in its account books under 
date of March 9, 1893 (which books after the transfer were kept 
by the défendant), that said company was dissolved and a new 
corporation, the défendant, organized. It also appears from such 
books that a débit and crédit balance, including an amount due Dan- 
cel, was transferred to appropriate accounts relating to the business 
of défendant. 

The défendant contends that the statements contained in the 
books of account are not properly authenticated ; it not being 
shown by whom or in what manner they were kept. It is not a 
stranger to the transaction, however. Hence this rule cannot be 
successfully invoked. It had access to the books in question at ail 
times, with exclusive possession and full power to examine the 
same. Therefore it is presumed to hâve had such knowledge of 
their contents as justified their réception as évidence against it. 2 
Wharton on Evidence, 321; McCord v. Manson, 17 111. App. 118; 
Shepard v. Bank of Missouri, 15 Mo. 143 ; Terry v. McNeil, 58 Barb. 
241; Abbott's Trial Evidence (2d Ed.) pp. 60, 61. The witness 
Howe, an ofificer of the défendant and former counsel of the Con- 
necticut Company, testified to the eflfect that the earlier corporation 
was not in fact dissolved, although admittedly no business has been 
transacted by it since the sale in 1893 ; that there was no assump- 
tion of the contract; and that the defendant's liability depended 
wholly upon the indemnity bond. This évidence is not entitled to 
probative force; for, as indicated, a différent intention is clear. 
Whether the company, by disposing of ail its property, surrender- 
ing its capital stock, and abandpning its business, was dissolved, as 
evidently was contemplated, is not a necessary question for déci- 
sion. The facts, considered in connection with the broad lan- 



SUSSMAN V. POBTEB. 161 

guage of the bond, clearly show an intent to assume and pay ail 
the obligations of the Connecticut Company, and entitle the com- 
plainants to enforce the covenant against the défendant. That may 
be done, as stated in Goodyear Shoe Machinery Co. v. Dancel, supra, 
"upon the équitable doctrine that a creditor shall hâve the benefit 
by subrogation of any obligation or security given by the principal 
to the surety for the satisfaction of the debt." This détermination 
disposes of the important question presented. 

The next point for considération is whether the Connecticut Com- 
pany, which confessedly is not within the jurisdiction of the court, 
is an indispensable party to the suit. The facts preclude the view 
that such Company has an interest in the litigation. Even conced- 
ing it to be a proper party to the action, it certainly is not an indis- 
pensable one. The gênerai rule, as stated in Encyclopedia of 
Pleading and Practice, vol. 15, p. 615, that where a necessary and in- 
dispensable party is beyond the jurisdiction, or for some other rea- 
son cannot be brought before the court, the court cannot proceed, 
does not strictly apply where, as hère, the défendant, in considéra- 
tion of the transfer to it of the property of the Connecticut Com- 
pany, primarily assumed the obligations of the contract in question ; 
the assignor retaining no further interest therein. Story on Eq. PI. 
§81. 

The complainant is entitled to a decree directing the payment of 
the installments falling due from month to month, beginning No- 
vember 30, 1898, with interest and costs. The judgment may also 
contain a provision for payment of the monthly installments to fall 
due, and, uniess such payment is made, judgment may be entered 
for such unpaid installments upon application to this court and no- 
tice to defendant's solicitor. Libby v. Rosekrans, 55 Barb. 203; 
Fleming v. Soutter, 6 Wall. 747, 18 L. Ed. 847. 

A decree may be entered accordingly. 



SUSSMAN V. PORTER. 

(Circuit Court, D. New Jersey. May 5, 1905.) 

CoNTBAcT— Public Poliot. 

An agreement to procure the consent of property owners for the con- 
struction and maintenance of a trolley Une in front of thelr propertles, 
and also to obtain a municipal franchise to operate such trolley line for 
a fee contingent upon success, held to be contrary to public policy, and 
void, and that no part of the stipulated compensation can be reeovered. 
[Ed. Note.— For cases In point, see vol. 11, Cent Dlg. Contracts, § 587.] 
{SylIabuB by the Court) 

On Demurrer to Déclaration. 

Patterson & Rhome, for plaintiflf. 
John M. Enright, for défendant. 

CROSS, District Judge. The défendant has demurred to the first 
count of the déclaration, which is founded upon a contract therein 
137 F.— U 
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set forth at length, dated December 31, 1902, between James E. 
Degnan, of the first part, and Charles A. Porter, the défendant, of 
the second part, which contract, it is duly averred, bas been as- 
signed by said Degnan to Arthur Sussmap, the plaintiff. The con- 
tract recited that Porter was a stockholder and director of the 
Monmouth Electric Company, a corporation of the state of New 
Jersey, owning and operating a street railway in the town of Red 
Bank, in said county, which it was desirous of extending through 
certain streets in Long Branch, in said county, as particularly set 
forth in said contract; that Degnan was wiiling to undertake the 
labor incident to securing the requisite rights of way of the abut- 
ting property owners along such proposed extension, and the requi- 
site municipal franchise, and to pay and discharge ail expenses and 
costs in connection therewith (except as thereinafter provided), 
upon the terms and conditions thereinafter set forth; that in con- 
sidération of the benefits that would accrue to Porter by reason of 
the right to construct such proposed extension he was wiiling to 
pay the sum of money and deliver the securities thereinafter men- 
tioned to Degnan "in return for the municipal consent as afore- 
said and property owners' consents," and thereupon said Degnan 
agreed "to obtain the municipal consent of the Long Branch Com- 
mission to the construction, opération, and maintenance of such 
proposed extension or railway," and ail things connected therewith 
and incident thereto, and to pay and discharge ail the expenses in 
connection with the obtaining of such consents of the property own- 
ers and municipal authorities (except such' charges and expenses 
as might be imposed on said company by the terms of the ordi- 
nance granting such consent) for the price or sum of $5,000 in cash 
and $5,000 in 4 per cent, bonds of said railway company, secured 
by a first mortgage upon its property, to be paid as follows : 
$1,000 upon the exécution of the agreement, $4,000 as the party of 
the first part might require the same for expenses in the per- 
formance of the contract, and as he might from time to time demand 
in writing from the party of the second part, and $5,000 in bonds 
as aforesaid, when the said municipal franchises, together with 
the necessary consents of property owners, were secured and ac- 
cepted by said company. Then follow certain provisions exempting 
Degnan from any obligation to obtain the consent of the Central 
Railroad Company of New Jersey or the Atlantic Coast Electric 
Company to a grade crossing, unless the same could be done with- 
out expense, and an agreement on the part of the défendant to pay 
such additional sums as might be necessary to purchase real estate 
or Personal property, if such purchase should become necessary in 
carrying out the contract. The contract further provided that, in 
case Degnan feiled to secure the requisite rights of the property 
owners and municipal authority as above provided for ail and every 
extensions, franchises, and consents, he should render forthwith 
a just and true account of ail the disbursements he might hâve 
made from the moneys paid and to be paid to him by virtue of the 
contract, and should forthwith pay to the party of the second part 
the balance of any money so paid to him, whereupon the party of 
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the second part was to be released and discliarged from the pay- 
ment of any other expenses and charges for the services of the 
party of the first part or otherwise; provided, however, that, if 
the consummation of the contract were prevented or interfered 
with by the party of the second part, the party of the first part 
should be entitled to receive a reasonable sum for his services in 
the premises. It was further stipulated in the contract that the 
aforesaid consents should be obtained on or before April 1, 1903, 
unless prevented by litigation or an extension should be granted by 
the parties thereto. 

But one ground of demurrer is assigned, namely, "that the con- 
tract set forth in plaintifE's déclaration and upon which his right 
to recover is based is illégal, contrary to public policy, and void, 
among other things, in that said contract engages to reward plain- 
tiff's assignor for services in securing a municipal franchise from 
the Long Branch Commission." 

The déclaration avers, among other things, that Degnan secured 
the rights of way of the abutting property owners and the afore- 
said municipal franchise, and that he paid ail the expenses and 
costs provided in said agreement before April 1, 1903 ; and in par- 
ticular it avers that said Degnan obtained the municipal consent 
of the Long Branch Commission to the construction, opération, 
and maintenance of said proposed extension of railway; and that 
in considération of the said services, disbursements, acts, and con- 
duct of the said Degnan the said défendant agreed to pay, and was 
liable to pay the said Degnan, the aforesaid sum of $5,000 in 
cash and $5,000 in bonds in the manner above stated. A further 
averment in the déclaration is that "the said Long Branch Commis- 
sion did, by reason of the labor and efiforts of the said James E. 
Degnan, undertaken and done in considération of said contract, and 
the securing and filing of said requisite rights of way by him, cause 
its municipal consent to be given in and by an ordinance duly and 
legally adopted and published by said commission to the construc- 
tion and opération and maintenance of said extension of railway," 
which was accepted by said the Monmouth Electric Company. 

The first count in the déclaration is based entirely upon the agree- 
ment above summarized, which provided that for obtaining certain 
consents of property owners and a municipal franchise to be granted 
by ordinance by a municipal corporation known as the Long Branch 
Commission, Degnan was to be paid by the défendant, $1,000 in 
cash, $4,000 for expenses as needed and demanded by him in 
writing, and $5,000 in bonds, contingent upon his procuring the 
municipal franchise and necessary consents ; and that in case of 
failure to procure the same he was forthwith to render an account 
of ail his disbursements from the moneys paid to him under the 
contract, and immediately pay over to the défendant the balance of 
any such money. The compensation provided in the contract is 
demanded in the suit for having procured the consents of the prop- 
erty owners and the municipal franchise, and a careful inspection 
of the contract shows that Degnan was to do nothing else to be 
entitled to it. Other matters, such as the price of property, real 
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or Personal, whîch ît might be necessary to purchase, and such 
money as might be necessary to obtain a railroad crossing, and 
as might be fixed by the commission as a condition of granting 
the franchise, were to be paid in addition to the stipulated com- 
pensation. Counsel for the défendant contends that the facts ap- 
pearing in the first count of the déclaration bring the case within 
the authorities which hold that contracts for services in obtaining 
législation, government contracts, or otherwise influencing govern- 
mental action, are contrary to public policy, and void. In Provi- 
dence Tool Company v. Norris, 2 Wall. 45, 17 L. Ed. 868, the court 
holds that an agreement for compensation for procuring a contract 
from the government to furnish its supplies is against public policy, 
and cannot be enforced by the courts. Justice Field, in delivering 
the opinion of the court, says : 

"The princlple whicli détermines the Inralldlty of the agreement In ques- 
tion bas been asserted In a great variety of cases. It has been asserted In 
cases relatlng to agreements for compensation to procure législation. Thèse 
hare unlformly been held Invalld, and the décisions hâve not turned upon the 
question whether Improper Influences were attempted or used, but upon the 
corrupting tendency of the agreement. Législation sbould be solely for the 
public good. • • • Agreements for compensation contingent upon success 
suggest the use of sinister and corrupt mcans for the accompllshment of the 
end deslred. The law meets the suggestion of evll, and strikes down the 
contract from its inceptlon. • • ♦ It Is sufflclent to observe generally 
that ail agreements for pecunlary considération to control the business opéra- 
tions of the government, or the regular administration of justice, or the ap- 
polntments to public office, or the ordinary course of législation are vold as 
against public policy without référence to the question whether Improper 
ipeans are contemplated or used In thelr exécution." 

It is not, therefore, a question whether improper influences were 
contemplated or used or not, but the contract is vitiated from the 
fact that it provides for the procurement of législation, whether 
municipal or otherwise. The law looks to the gênerai tendency 
of such agreements, and it closes the door to temptation by refusing 
them récognition in any of the courts of the country. See Oscanyan 
V. Winchester Repeating Arms Co., 103 U. S. 261, 26 L. Ed. 539, 
and Marshall v. Bal. & O. R. R. Co., 16 How. 314, 14 E. Ed. 953. 

In Crichfield v. Bermudez Asphalt Paving Co., 174 111. 466, 51 
N. E. 562, 42 L. R. A. 347, and Bermudez Asphalt Pav. Co. v. 
Critchfield, 62 111. App. 221, it is held that employment to procure 
the passage of ordinances for paving streets at a compensation, 
which, except for a monthly allowance, is contingent upon success 
in obtaining the necessary ordinances and in securing the pav- 
ing contracts conséquent thereon, is void on grounds of public 
policy; and in the course of the opinion it is said an ordinance 
passed by the common council, providing for the paving of a 
public Street, is a species of législation as much as an act passed 
by the Législature, though the body passing it is subordinate in 
its character, and is created by the Législature itself. The rule, 
therefore, which makes void a contract for a contingent compensa- 
tion for obtaining législation applies as well to the common council 
of a city as to the Législature of a state. The doctrine laid down 
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in Tool Company v. Norris, ubi supra, is adopted in the opinion 
and a large number of additional cases cited. 

In the case of Clippinger v. Hepbaugh, 5 Watts & S. 315, 40 
Am. Dec. 519, it is said of a similar contract that it matters not 
that nothing improper was donc or was expected to be done by 
the plaintifï; it is enough that such is the tendency of the con- 
tract, and that it is contrary to Sound morality and public policy 
leading necessarily in the hands of designing and corrupt men to 
improper tampering with members, and the use of extraneous 
secret influence over an important branch of the government. It 
may not corrupt ail ; but if it corrupts, or tends to corrupt, some, 
or if it deceives, or tends to deceive or mislead, some, that is 
sufficient to stamp its character with the seal of réprobation before 
a judicial tribunal. The following cases are of the same gênerai 
character: Coquillard's Adm'r v. Bearss, 21 Ind. 482, 83 Am. Dec. 
362; Foltz v. Cogswell, 86 Cal. 542, 25 Pac. 60; Gil v. Williams, 12 
La. Ann. 219, 68 Am. Dec. 767; Houlton v. Dunn, 60 Minn. 26, 
61 N. W. 898, 30 L. R. A. 737, 51 Am. St. Rep. 493 ; Mills v. Mills, 
36 Barb. 474. And in Weed v. Black, 2 MacArthur, 268, 29 Am. 
Rep. 618, the court uses the following language : "If the terms of 
the contract be broad enough to cover services of any kind, whether 
secret or open, honest or dishonest, the law pronounces a ban 
upon the paper itself ;" while in Rose v. Truax, 21 Barb. 361, where 
the agreement was to use influence, efforts, and labor in procuring 
the passage of a law by the Législature, the court held the agree- 
ment void as against public policy, and that, as it was entire, no 
recovery could be had even for legitimate services thereunder. 

Cases to the above efïect might be cited indefinitely, and very 
many are cited in the cases already referred to. It is clearly de- 
ducible from them that a contract to procure or influence législation 
is bad, whatever the intention of the parties may hâve been, and 
whether the influences actually exerted thereunder were honest or 
corrupt. It is the temptation to corruption and dishonesty which 
the courts will not tolerate. It will be noticed, too, that some 
of the cases cited lay great stress upon the fact that a contingent 
fee is dépendent upon the success of the service. The rule of law 
in ail thèse and similar cases is that the court will not aid either 
party to the contract, but each will be left in the position in which 
he has placed himself. Judicial aid will not be given to either 
party to a corrupt agreement. This is not because the court desires 
to favor either party, but because the agreement is corrupt and 
tainted. In the case at bar an ail-important part of the agreement 
was the procurement of municipal législation. This was the serv- 
ice stipulated for, and this was the service agreed to be rendered 
by the plaintiiï's assignor. What he was to do in furtherance of 
the agreement, or how it was to be done, is not stated in terms, 
but under the cases that is a matter of indifférence ; we are not 
compelled to read between the lines of the contract to spell out 
its methods, or ascertain how it was to be carried out, although it 
may well be that an itemized account of how the moneys were 
expended that were advanced for "expenses" could tell the story 
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in no uncertain terms. In this connection it niust also be borne 
in mind that the payment of the stipulated fee was contingent 
upon success, and that, if failure ensued, Degnan was to account 
for lîis expenses, but, if he succeeded, he could retain ail the money, 
and no questions would be asked. Under the circumstances dis- 
closed by the déclaration, we are compelled to hold that the agree- 
ment is . void. 

It is contended in behalf of the plaintifï, however, that, even 
if the part of the contract just discussed cannot be enforced, the 
contract is nevertheless severable, and that as $5,000 of the con- 
sidération was to be paid to the plaintiiï's assigner upon demand in 
writing, and as such demand has been niade, and the sum bas not 
been paid, he in entitled to recover, in any event, to this extent. 
It is manifest, however, that such is not the case. The contract 
is entire, and the considération is entire. The contract was to 
procure consents and municipal législation for a fixed compensation. 
The plaintiflE's assigner was as much bound to do the one thing 
as the other — that is to say, he was bound to do both — and the 
défendant bound himself to pay the stipulated price for the services 
thus to be rendered. He did not bind himself to pay $5,000, or any 
other sum, for the property owners' consents, and to deliver the 
bonds, or any part of them, or any other stipulated considération, 
for procuring the municipal franchise. If the agreement were not 
void, and a part only of the services had been rendered, it would 
still be impossible to apportion the considération; but, as the 
agreement is contrary to public policy, and void, clearly no part of 
the considération can be recovered. 

The demurrer to the first count is sustained. 



THE WINNIB. 
(District Court, S. D. New York. April 24, 1905.) 

1. Tow AGE— Suit Against Tug— Evidence of Condition op Sea. 

In determlnlng the condition of the sea during a towage service In con- 
troversy, the allégations of the pleadlngs and the observations of the wlt- 
nesses taken on the water are to be regarded, rathei' than a record condi- 
tion of the wind noted at a weather station several miles distant and at 
a considérable altitude above the water. 

2. SaME— INJUET Oï TOW BT POTJNDING IN ROUGH WATBE— LlABILITY OF 

TUG. 

It is the duty of a tug to exercise care to provide against the Injury 
of a tow alongside by pounding against her side when the water Is rough, 
and she Is liable for an injury so received because of the improper 
iirrangement of the tow. 

In Admirai ty. Suit against tug for injury of tow. 

James J. Macklin, for libellant. 
Robinson, Biddle & Ward, for claimant. 

ADAMS, District Judge. This action was brought by William 
H. Follette, the owner of the canal boat P. J. Fermoil, to recover 
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against the steamtug Winnie, the damages suffered by hini through 
an injury received by the canal boat while in tow of the tug on the 
20th day of January, 1901. 

It appears that the Winnie had two boats in tow, one on each 
side, the Fermoil being on the port side, bound from Atlantic Basin 
to a stake boat ofif Liberty Island, where the boats were to be 
taken by a regular Amboy tow. The tide was ebb. Both sides 
allège that the wind was strong from the Southwest, causing a 
choppy sea, but according to testimony from the Weather Bureau, 
it appears that the records did not show that such was the condition. 
It seems that the pleadings and the observations of the witnesses. 
taken on the water, should be regarded in a case of this kind, rather 
than a record condition of the wind, noted from a point several 
miles distant and at a considérable altitude above the water. 

When the tow started from Atlantic Basin, the water being 
rough, such a degree of care as the condition required was imposed 
upon the tug. It appears that the boat was in fairly good condition 
when she started on the voyage and that when she was delivered 
at the stake boat she had two planks broken on lier starboard side, 
caused by pounding against the bluff of the tug's bow. 

The testimony in the case is very conflicting, the libellant's one 
witness, the master of the boat, stating that the towed boats were 
drawn, at the bow, within 5 or 6 feet of each other, with the effect 
of bringing the Fermoil's side, about amidships, against the bluff 
of the tug's bow, which, in connection with the rough water, caused 
the damage. The claimant, on the other hand, contends, by several 
witnesses, that the boats were not drawn closely together at the 
bow but fastened properly alongside the tug, with her width, 
some 18 or 20 feet, between tliem, and further that such a method 
of towing as the libellant contends for, would not only hâve been 
improper and négligent, but practically impossible, because it 
would hâve required the boats to hâve been pushed sidewise to some 
extent. 

The prépondérance of the testimony, as well as the probabilities, 
in view of the additional strain put upon the tug, are with the 
claimant, but unless something of the kind contended for by the 
libellant was donc, I see no way of accounting for the damage. 
The claimant urges that it was caused by a lack of a proper ar- 
rangement of the boat's fenders, which permitted her side to pound 
against the tug in conséquence of some ferry boat swells, which 
were unavoidably encountered. The libellant's testimony shows 
that the boat had a fore and aft fender, 14 to 16 feet long, arranged 
to protect her against the tug's up and down fenders, one of which 
was just forward of the break and the others not touching. I 
feel constrained to adopt the libellant's contention with respect to 
the rough water and arrangement of the tow, and the conclusion 
is reached that the tug did not exercise the care the injured boat 
was entitled to. 

Decree for the libellant, with an order of référence. 
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LARGE V. CONSOLIDATED NAT. BANK. 
(Circuit Court, S. D. New York. January 24, 1905.) 

1. JrEISDICTION OF FEDERAL COTJBTS— MANDAMOU— AMOXJNT IN DISPUTE. 

On an application to a fédéral court by a sbareholder in a national bank- 
Ing association for a writ of mandamus to compel the association to per- 
mit him to Inspect a list of its sharehiolders, based on Rev. St. § 5210 [U. 
S. Comp. St. 1901, p. 3498], , the pleadings must show that the matter in 
dispute exceeds the value of $2,000 to give the court jurisdlction. 

[Ed. Note. — Jurisdlction of Circuit Courts as determined by the amount 
In controversy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent- 
Stribling Shoe Co. v. Roper, 36 C. 0. A. 459.] 

2. Same— Obiginal Action foe Mandamus. 

A fédéral court has power- to issue a mandamus only In the exercise of 
a jurisdlction to whlch such proeeeding Is ancillary. 

[Ed. Note. — For cases In point, see vol, 13, Cent. Dig. Courts, § 803.] 

Pétition for Writ of Mandamus. 

Morris J. Hirsch, for the motion. 
Mr. Hill, opposed. 

WAI^lvACE, Circuit Judge. This is an application for a manda- 
mus to compel the défendant to permit the plaintiff to hâve an 
inspection of its list of shareholders, granted upon section 5210 of 
the Revised Statutes of the United States [U. S. Comp. St. 1901, p. 
3498]. It must be denied for two reasons: 

First. It does not appear by the pétition that the matter in dis- 
pute exceeds the value of $2,000. The only averment f rom which 
the amount in controversy can be ascertained is that the plaintiff 
is the registered owner of 10 shares of the capital stock of the 
défendant. The controversy is, therefore, not one of which this 
court has jurisdlction. 

Second. This court has power to issue a mandamus only in the 
exercise of a jurisdiction to which it is an ancillary proeeeding. 
Notwithstanding the very cogent reasons given in the dissenting 
opinion in Rosenbaum v. Bauer, 120 U. S. 450, 7 Sup. Ct. 633, 30 
L. Ed. 743, to the contrary, the judgment in that case must be 
accepted as controlling upon this court. 

The pétition is denied. 



VON MUMM et al. v. STEINMETZ. 
(Circuit Court, S. D. New York. January 9, 1905.) 

Unfaib Compétition— Peeliminakt Injunction. 

Although unfair compétition, by simulating the dress of complalnants' 
goods, Is apparently shown, a prelimlnary Injunctton will not be granted, 
where It appears that défendant has publicly used the same dress for many 
years. 

[Ed. Note. — For cases In point, see vol. 46, Cent Dlg. Trade-Marks and 
Trade-Names, § 108. 

Unfair compétition, see notes to Scheuer v. Muller, 20 C. C. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 
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lîi Equity. Suit for unfair compétition in trade. On motion for 
preliminary injunction. 

Kerr, Page & Cooper, for the motion, 
Mayer & Gilbert, opposed. 

LACOMBE, Circuit Judge. Tbis seems to be a case, such as 
referred to in the opinion of the Circuit Court of Appeals in this 
circuit, in Von Mumm v. Wittenian, 91 Fcd. 126, 33 C. C. A. 404, 
■where "a producer or dealer in champafi;-TC has used the rose- 
colored soft métal capsule of complainants ir such a way as to 
delude the customer into the belief that the wine offered for sale 
is complainants' product." The immédiate customer, of course, 
would not be deluded; but the get-up of the pcckage is such as 
would makp it easy to deceive the purchascrs of single bottles for 
immédiate rrinsLimption. However, in view oi the fact that this 
form and stvle of pachygc has been used by the makers of the wine 
Vv'hich défendant sells for many yearp, and ha-^ been publicly ex- 
hibited at the Chicago, P.v<ïf.lo. and St. Louis Expositions, a pre- 
liminary injunction will not be granted ; ail c.uestiour beinj; reserved 
for fiaaî hearing. 



BPIKIvS V. MUTUAL RESERVE FUND LIB'E ASS'N. 

(Circuit Court, E. D. Kentucky. March 30, 1905.) 

No. 2,393. 

1. IKSTJRUNCE— CONTRACT LIMITATIONS — VALIDTTT — QUESTION Olf GENEEAI. 

Law— Fedeeal Courts — State Décisions. 

Whether a provision in an i!;surance policy tbat no action stiall be 
bronglit after the Inpse of a ypar from tlie date of insured's death is 
valid is one of gênerai pnblic poUiry, as to wliich fédéral courts will fol- 
low fédéral décisions, tliougU in contiict witli tUe décisions of the bigliest 
courts of the state. 

[Ed. Note. — State laws as rulos of décision in fédéral courts, see notes 
to Wilson V. Perriu, 11 C. O. A. 71 ; lliU v. Hite, 29 0. C. A. 553.] 

2. Same. 

A provision in an insiiriinee pnHoy th.at no action shall be brought after 
the lapse of one year from the date of insured's deatb is valid. 
[Ed. Note. — For cases In point, see vol. 28, Cent. Dig. Insurance, { 1545.] 

8. POLICIES— CONSTEUCTION— Fonr'-EITUEE. 

An Insurance policy expressly provided that a failure to make any pay- 
ment of dues for expensos or niortuary preniiuuis, as provided, should 
render the contract null and void, bnt doclared that when the policy had 
been in force for five years, and insured died before the expiration of 
ten years, witliin six nionths from the date of the maturity of dues un- 
paid, or wlthiii six montlis from tlie date of mortuary calls unpaid, the 
certiflicate Bhonid, nevertheless, be payable as though payment of such 
dues or mortuary prcmiuni liad been niade wben due. Eeld, that such 
extension provision gave iusured an extension of six nionths as to both 
•annuai dues and mortuary preiiiiuiiis. so tliat, if either was not paid wlth- 
In such esteuded perlod, tlie policy was forfeited. 

S. J. Crawford, for plaintifï. 

Pirtle, Trabue, Doolan & Cox, for défendant. 



ITO 137 FEDERAL EEPOETBR. 

COCHRAN, District Judge. The demurrer to the pétition pré- 
sents two questions for détermination. One is whether the provi- 
sion in the policy sued on that no action shall be brought after the 
lapse of one year from the date of the death of the insured is valid. 
If it is, it is conceded that the plaintifï's right of action is barred 
and the demurrer should be sustained. The Suprême Court of the 
United States in the case of Riddlesbarger v. Hartford Ins. Co., 7 
Wall. 389, 19 L. Ed. 257, decided that such a provision in a policy 
of insurance is valid. The Kentucky Court of Appeals, in the 
récent case of Union Central Life Ins. Co. v. Spinks, 83 S. W. 615, 
decided that it is not. In view of thèse décisions the question is 
not at large with me. The only thing I hâve to décide is which 
of them I should folloW. 

It is çontended by the plaintifif that I should follow the Court 
of Appeals décision, because this is a case where the décision of 
the State court as to the law is binding on the fédéral court. His 
position is in effect this: If this case were before the Suprême 
Court, it would follow the Court of Appeals décision, rather than 
its own previous décision. This being so, this court should do 
likewise. He cites quite a number of décisions in support of this 
contention. But none of them are pertinent to the question we hâve 
hère. In each one of those cases the question involved was either 
whether the décision of the state court that a statute of the state was 
not in violation of the state Constitution or as to its meaning should 
be followed, or whether a statute of the state was applicable to the 
case in hand and w«as binding on the fédéral court. It was held 
that said décisions should be followed and said statutes were bind- 
ing. We hâve no such case hère. The validity, construction, or 
application of a statute is not involved hère. The sole question is 
whether or not the provision in question is against public policy. 
The Suprême Court has held that it is not. The effect of the déci- 
sion in the Riddlesbarger Case is thus stated in the subséquent case 
of Southern Express Company v. Caldwell, 21 Wall. 264, 22 L,. Ed. 
556, by Mr. Justice Strong: 

"Conditions In pollcles of flre Insurance that no action shall be brought for 
the recovery of a loss unless it shall be commenced within a specifled time 
less than the statutory period of limitation are enforced as not against légal 
policy." 

The Kentucky Court of Appeals holds that it is. In the case cited 
above Judge O'Rear said : 

"We conelude that the provision In the policy that no suit should be maln- 
talned upon It, unless begun within one year from the death of the insured, 
was in contravention of the public policy of the state." 

It is possible, however, that a décision of the state court as to 
what is public policy may or may not be binding upon the fédéral 
■^ourt. The line is drawn by Mr. Justice Gray in the case of 
Hartford Fire Ins. Co. v. Chicago & St. P. Ry. Co., 175 U. S. 100, 
20 Sup. Ct. 37, 44 L. Ed. 84, in the following extract from his opinion 
therein, to wit : 

"Questions of public policy, as affectlng the liability for acts done, or upon 
contracta made and to be performed, within one of the states of the Union, 
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when not controlled by the Constitution, laws, or treaties of the United 
States, or by the principles of the commercial or mercantile law, or of gênerai 
.ixirisprudence of national or universal application, are governed by the law 
of the State as expressed in its own Constitution and statutes, or declared by 
its highest court." 

The only contingency, then, in which a question of public policy 
arising in a fédéral court is governed by tlie law of the state, as 
declared by its highest court, is when it is not controlled "by the 
Constitution, laws, or treaties of the United States, or by the princi- 
ples of the commercial or mercantile law or of gênerai jurispru- 
dence of national or universal application." If a particular ques- 
tion as to what is public policy so arising is controlled "by the 
principles of the commercial or mercantile law, or of gênerai juris- 
prudence of national or universal application," it is not governed 
by the law of the state as declared by its highest court. In that case 
the question involved was as to whether a provision, in a lease by 
a railroad company of part of its right of way, exempting it from 
liability for any damages to building or personal property situ- 
ated thereon, resulting from the négligence of its ofHcers or agents, 
or from fire communicated from its locomotive, was invalid, as 
against public policy. The state court had held that it was not. 
The fédéral courts, inferior and Suprême, held likewise. They so 
held, independent of the décision of the state court. But in the 
fédéral courts it was considered whether the particular question as 
to public policy was a question of gênerai or local law, and whether, 
therefore, the fédéral courts would hâve been bound to follow 
the state décision, had it been of a différent opinion on the question 
as to what public policy required. The Circuit Court of Appeals 
for the Eighth Circuit held that it was a question of gênera,! law, 
but Judge Caldwell dissented from this position. Hartford Fire 
Ins. Co. V. Chicago St. P. Ry. Co., 70 Fed. 201, 17 C. C. A. 62, 30 
L. R. A. 193. The Suprême Court of the United States took Judge 
Caldwell's view of the matter. Mr. Justice Gray said : 

"The validlty of the agreement now In controversy does not dépend iipon 
the Constitution, laws, or treaties of the United States, or upon any principle 
of the commercial or mercantile law or of gênerai jurisprudence." 

And again: 

"Under such clrcumstances that décision (to wit, the state décision), being 
upon a question of statutory and local law, was rlghtly followed hy the Circuit 
Court." 

An instance where the question of public policy was one of gên- 
erai law may be found in the case of N. Y. C. R. R. Co. v. I,ock- 
wood, 17 Wall. 357, 21 L. Ed. 627. In that case it was held that a 
provision in a contract by a railroad company with a shipper of cat- 
tle, exempting the former from liability to the persons riding free 
to take charge of the stock for injuries caused by the négligence of 
its employés, was invalid as against public policy. This it so held, 
though it was claimed that the court had held otherwise. Mr. Jus- 
tice Bradley said: 

"But on a question of gênerai commercial law the fédéral courts admln- 
istering justice In New York hâve equal and co-ordlnate jurisdlctlon wlth 
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the courts of that state; and In deciding a question of sucS importance ta 
the whole country, a question on which tlie courts of New York hâve ex- 
pressed sucli diverse views, and tiave so recently and witli sucli slight pre- 
ponderancy of judicial suffrage corne to tlie conclusions tliat tiiey liave, we 
Bhould not feel satlsfied, without being able to place our décision upon grounda 
satisfactory to ourselves, and resting upon wtiat we consider Sound principlea 
of law." 

This brings us, then, to a détermination of the question as to 
on which side of the line this case falls. Is the question as to 
whether a provision similar to the one involved herein is against 
public policy one of gênerai or local law? It seems to me that it 
is one of gênerai law. Statutes of limitation are universal. The 
principles upon which they hâve been enacted are universal. And 
it seems to me to follow that the principles involved in determin- 
ing the question whether a contract providing a différent limitation 
from that prescribed by the statute is against that policy of the 
statute, or otherwise against public policy, are equally universal. 
If this be true, the question itself is one of gênerai jurisprudence, 
and not one of local law. The opinion of the Court of Appeals is 
not based upon any peculiar feature of the statutes of limitation of 
this State differentiating them from similar statutes in other juris- 
dictions. The reasoning upon which it is based is equally appli- 
cable to any jurisdiction. It seems to me that the question as to 
the validity of a provision in a policy of insurance prescribing the 
period within which resort may be had to the courts is as much a 
question of gênerai jurisprudence as the question as to the validity 
of a provision therein that ail disputes shall be referred to arbitra- 
tion, thereby excluding the insured from ail resort to the courts. 

Besides this, we hâve pretty much the same condition of things 
as that referred to by Mr. Justice Bradley in relation to the position 
of the New York courts as to the question involved in the Ivock- 
wood Case. The décision of the Kentucky Court of Appeals in 
the case relied on was rendered December 9, 1904. This was after 
the demurrer herein had been orally presented and submitted, but 
before the briefs were filed. According to the décisions of the Court 
of Appeals of Kentucky at that time the provision in question was 
valid. In the cases of Owen v. Insurance Co., 87 Ky. 571. 10 S. W. 
119, and Kentucky Mut. Fund Ins. Co. v. Turner, 89 Ky. 665, 13 S. 
W. 104, the validity of such a provision was assumed. In the cases 
of Lee v. Union Central Life Ins. Company (Ky.) 56 S. W. 724, and 
Smith V. Herd, 110 Ky. 56, 60 S. W. 841, 1121, it was expressly 
held that such a provision was valid. So that, if the demurrer had 
been disposed of at the time it was submitted, Kentucky law, as 
laid down by its highest court, would hâve required that the de- 
murrer be sustained. I do not think, therefore, that this is a case 
where the fédéral court should follow the latest décision of the state 
court. 

The other ground of demurrer is that ail the rights under the 
policy sued on were forfeited in the lifetime of the insured. The 
policy provided for the payment by the assured annually, on the lOth 
day of December, pf the sum of $15 as dues for expenses, and with- 
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în 30 days from the first week day of the months of February, Aprîl, 
June, August, October, and December of mortuary premiums. By 
clauses 2 and 3 of the policy it was expressly provided that a failure 
to make any of the payments stipulated for should terminate the 
contract and render it null and void. If there had been nothing else 
in the contract in relation to thèse payments, there could be no ques- 
tion but that a failure to pay either the annual dues or mortuary 
premiums at the times provided for would hâve terminated the 
policy absolutely. The assured had to be up with both payments 
in order to keep the policy alive. Payment of the annual dues as 
provided would net keep it alive, if the mortuary premiums were 
not paid as provided, and vice versa. This, however, was not ail. 
For the benefit of members who had kept their policies alive for 
five years this portion of clause 8 was inserted. It is in thèse words : 

"Provided the certlflcate or policy bas been In force for flve years from 
Its date, in that event and before the expiration of ten years from Its date 
death shall occur wlthin six months from the date of maturity of dues un- 
pald, or wlthin six months from the date of the mortuary calls wbich such 
niember bas omitted or neglected to pay, this certlflcate or policy shall 
aevertheless be payable to the beneflciary in the same manner as if payment 
of such dues or mortuary premlum had been made wben due." 

The assured had kept his policy alive for five years, and not for 
ten, at the time of his death. He was not behind at ail in his an- 
nual dues. He was more than six months behind in his mortuary 
premiums. Plaintiff contends that by clause 8 it is expressly pro- 
vided that, if death of the assured shall occur within either six 
months, the policy shall be payable. Such does not seem to me to 
be its meaning. It should be read in connection with the other 
provisions of the policy. So read, the efïect of it is to give the 
assured six months' extension of time as to both annual dues and 
mortuary premiums within which they may be paid. If either is 
not paid within such extended period, the same resuit follows as 
when either is not paid, where there is no such extension. 

The demurrer is sustained. 



PEPPER V. ROGBRS. 

(Circuit Court, D. Massachusetts. Aprll 18, 1905.) 

No. 1,789. 

DooxjMENTABT Evidence— Removal roB Use in Anotheb Disteict— Power oï 

COUBT. 

A fédéral court bas no power to order an examiner appointed to take 
testimony in an equity case to remove to another district, for use there in 
examining witnesses, books and documents which bave been produced be- 
fore him by witnesses within the district, obedient to subpœnas duces 
tecum, and which are merely in his custody temporarily by courtesy. 

In Equity. On motion for order directing the removal of docu- 
mentary évidence to another district for use in examining witnesses 
there. 

See 128 Fed. 987. 
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Whipple, Sears & Ogden, for complainant 
Boyd B. Jones, for various gas companies. 

PUTNÀM, Circuit Judge. This case is at issue on bill, answer, 
and replication. An examiner has been appointed to take proofs, 
net only in this district, but in other districts, including the South- 
ern District of New York, the appointment being by agreement 
of parties. The examiner has been taking some proofs in New 
York, but the proceeding there has been suspended, awaiting the 
resuit of this motion. The examiner has also taken sundry proofs 
in the District of Massachusetts, and, in the course of the taking 
of the same, sundry witnesses, officers of various corporations, 
hâve produced before him certain corporate books and documents, 
which the complainant desires to use in the Southern District of 
New York, in connection with completing the examination of wit- 
nesses there, urging that the books and documents referred to, 
produced in this district, are in the custody of the examiner. The 
examiner is willing to take the responsibility and care of transfer- 
ring the same to the Southern District of New York, and the com- 
plainant applies for an order of this court directing such transfer 
to be made. 

The corporations referred to appear and object to the granting 
of the order, both because they urge that the court has no power 
in the premises, and also because, they say, if the court has the 
power, it should not, under the circumstances, use its discrétion in 
that behalf. 

The complainant admits that he finds no précèdent for his appli- 
cation, and the court is compelled to observe that it knows of none. 
The complainant relies on several décisions where orders hâve been 
made with référence to the production of books out of the district 
on an accounting before masters. Thèse orders, however, are in 
accordance with the well-settled practice in equity, and with rule 
77. He also cites Chaplin v. Puttick (1898) 2 Q. B. 100; but this 
case is entirely apart from the question before us. It related to the 
transfer of a mère album in litigation, which the court claimed it- 
self to be authorized to take into its own possession. Very pos- 
sibly this court might make an analogous order about a spécifie 
pièce of property which was in litigation in equity; but in Chaplin 
v. Puttick the opinion expressly referred, for authority to make 
the transfer, to the standing orders of the Suprême Court, which, 
we must assume, were within the jurisdiction of that court to make. 
Thèse orders and the practice in référence to them will be found 
given at length in the Annual Practice of the Suprême Court. 
Chaplin v. Puttick, therefore, furnishes no analogy which would 
sustain us in granting the présent litigation. 

As the books and documents referred to were produced under 
subpœnas duces tecum, they are in the care of the examiner only 
by courtesy, and temporarily. They are not so in his possession 
as to give him or the court any gênerai authority over them. The 
powers of this court with référence to witnesses and their books 
and documents are hedged in on every side, as is thoroughly ex- 
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plained in the careful opinion of Judge Coït in Dancel v. Goodyear 
Shoe Machinery Company (C. C.) 128 Fed. 753. So far as we are 
advised, we hâve no power to grant the application ; and 
The clerk will enter an order that the same is denied. 



In re HOY. 

(District Ctourt, N. D. lowa. C. D. Aprll 24, 1905.) 

No. 574. 

Bankkttptct— Pebsons Subject to Involuntaet Adjudication— Pebsoh Hn- 

QAGED CHIEFLY in FAKMING. 

An alleged bankrupt tiad for some years condueted a law and collection 
oflace; his principal business In connection ttierewith being the making 
of collections, and the renting of property for others, and coUecting the 
rents therefor. Buring the two years prior to the flliug of the pétition 
his total earnings from such business did net exceed $450, and were little, 
if any, above his expenses. He ovvned a farm of 470 acres, which was Im- 
proved and rented until about a year prior to the flling of the pétition; 
he being, however, a partner in the stock thereon and consulted in regard 
to its management. At this time the lease expired, and he thereafter con- 
dueted the farm himself, being at the place a considérable portion of the 
time and moving his family there some time before the commission of 
the alleged acts of bankruptcy. The gross income from the farm during 
that season, which was not a favorable one, was about $1,800. His in- 
debtedness arose principally out of his purchase and opération of the 
farm. Eeld, that from the time of his assuming the conduct of the farm 
he was engaged chiefly in farming, and was not subject to be adjudged an 
Involuntary bankrupt 

[Ed. Note. — What persons are subject to bankruptcy law, see note to 
Mattoon Nat. Bank t. First Nat. Bank, 42 C. C. A. 4.] 

In Bankruptcy. On hearing of creditors' pétition in involuntary 
bankruptcy. 

D. W. Telford, Cliggitt, Rule & Keeler, and Kenyon & O'Connor, 
for petitioning creditors. 

Glass, McConlogue & Witwer, Healy Bros. & Kelleher, and 
Blythe, Markely & Rule, for Hoy and others. 

REED, District Judge. August 23, 1904, the First National Bank 
of RIason City and other creditors of William Hoy filed in this 
court a pétition asking that he be adjudged bankrupt, for that he 
had, on April 27, 1904, while insolvent, executed mortgages upon ail 
of his real and personal property to others of his creditors, with 
intent to prefer them over the petitioning creditors. Hoy in due 
time answered the pétition, and alleged that for more than six 
months last past his chief occupation was that of a farmer, and that 
during ail of that time he was engaged chiefly in farming and the till- 
age of the soil, and was not, therefore, liable to be adjudged £n in- 
voluntary bankrupt. Testimony has been taken, and the matter is 
now submitted upon such testimony and the issues so presented. 

That Mr. Hoy was insolvent on April 27, 1904, and had been for 
some time prior' thereto, and that on that date and subsequently 
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thereto, before the filing of the pétition, he made mortgages for a 
large amount upon ail of his real estate and the most of his Per- 
sonal property to certain of his creditors, with intent to prefer them 
over the petitioning and other creditors, admits of no doubt under 
the testimony ; and the only question to be determined is, can he be 
adjudged an involuntary bankrupt? Section 4b of the bankruptcy 
act (Act July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 
3433]) provides: 

"Any natural person, except a wage earner or person engagea chiefly In 
farmlng or the tlllage of the soîl, » • * may be adjudged an involuntary 
bankrupt upon default or an Impartial trial, and shall be subject to the pro- 
visions and entitled to the beneflts of thls act • • *" 

What constitues the chief or principal occupation of a person, 
where he is engaged in more than one kind of business, is often dif- 
fîcult to détermine. It is so largely a question of fact that each 
case as it arises must be determined upon the particular facts and 
circumstances thereof. The testimony very clearly shows that on 
April 27, 1904, when it isalleged that the acts of bankruptcy were 
coramitted, Mr. Hoy was, and for some time prior thereto had been, 
engaged in the business of farming in Cerro Gordo county, in this 
district, and also in the law and collection business at Mason City, 
in said county. Hence the question, what was his principal or 
chief business at the time of the making of the mortgages? At the 
time of the hearing (November, 1904) he was 64 years old. He was 
reared and lived upon a farm until 18 years of âge. He then taught 
school for about four years, afterwards read law, and was admitted 
to the bar in 1878, and soon after engaged in the law and collection 
business. In 1891 or 1893 he located at Mason City, and for a 
time did a lucrative business in collections, loaning money, and rent- 
ing farms for others, and coUecting and remitting the rents therefor, 
liad an office upon the ground floor in the business center of the 
city, and employed two clerks in the conduct of such business. 
When he located at Mason City he owned five farms, which he 
rented to others for a cash rental, and he estimated that he was 
worth from $30,000 to $40,000. In about 1896 his business began 
to décline, and continued to from that time on. It can hardly 
be said that he ever did a strictly law business. It was principally 
collections, loaning of money, and renting of real estate for others. 
For the years 1903 and 1904 he had only five cases in the district 
court, one of which was his own for the collection of a fee; and 
the aggregate of his fées for the four cases, if collected in full, was 
only $85. For the same period he had some twenty cases before 
justices of the peace, for which and other collections the aggregate 
of his fées was about $170, and for the renting of farms and the col- 
lection of rents his fées would be nearly $200, if ail were collected; 
so that his entire income from his law and collection business for 
the years 1903 and 1904, up to the time of the hearing in November, 
would be about $450. He had, some time prior to July, 1903, given 
up his office on the ground floor, and rented rooms upon the second 
fîoor in another part of the city. For thèse he was to pay $13 a 
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month. He sublet or rented desk room in thèse, and after January, 
1904, lodged there nights, a part of the time ; and he said that his 
entire income from this business was insufficient to pay the run- 
ning expenses of his office. 

Shortly after locating at Mason City he bought a tract of land 
some seven miles from the city. To this he added by other pur- 
chases and by building thereon, so that on April 27, 1904, he owned 
470 acres of land, fairly well improved, with good buildings thereon, 
which he valued at $70 per acre, and was incumbered for more than 
$14,000. This farm he rented in 1898 to a brother-in-law for five 
years from July Ist, and together they stocked the farm. The broth- 
er-in-law lived upon it and carried it on, but at ail times consulted 
with Mr. Hoy in regard to the management of the same. Because 
of unfavorable seasons and the almost total failures of crops in 

1902 and 1903, the income from the farm for those years was less 
than the expense of running the same. At the expiration of the 
lease, July 1, 1903, the brother-in-law surrendered to Mr. Hoy ail 
his interest in the live stock, except one horse, and Mr. Hoy as- 
sumed the indebtedness incurred in the opération of the farm ; and 
from that time on he assumed the actual control and management of 
the same himself, rented about 100 acres, and carried on and worked 
the rest with the aid of hired help — the brother-in-law's family re- 
maining on the farm until March 1, 1904, and boarding Mr. Hoy 
when there, and the help employed by him to carry on the farm. 
In January, 1904, he moved his family and ail their furniture to the 
farm, where they hâve since lived. During the fall and winter of 

1903 and 1904 he spent considérable time at his office in Mason 
City, but at ail times communicated by téléphone with the farm, 
directing th« help employed thereon, and when the weather was 
bad he lodged in his office; but after the Ist of March, 1904, or, at 
best, when seeding time commenced, and during the haying and 
harvest, he was at thé farm a good deal of the time. He also did 
some business at his office in the way of collections, but this he 
says was largely in closing or winding up matters that he had had 
for some time. One of the suits in the district court was com- 
menced in the fall of 1904, and at the time of the hearing was not 
disposed of. The season of 1904 was better than for the two pre- 
vious years, but was also an unfavorable one. The gross income of 
the farm for that year was over $1,800, and there is also grain and 
feed not disposed of, which is being fed to stock. The expenses 
of running it are not shown, but Mr. Hoy says they were not nearly 
that amount. In ordinary years it is estimated that the farm would 
produce from $2,500 to $3',500. 

While it is true that Mr. Hoy has maintained an office at Mason 
City since he assumed the management of the farm, and has donc 
some law and collection business since that time, the amount there- 
of and the income therefrom is so small, as compared with the 
business management, control, and ordinary income from the farm, 
that it cannot be said to be his principal or chief business. He has 
not kept «p his library for some two or three years, has only partial 
137 F.— 12 
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sets of the lowa Reports, thé Northwestern and Northeastern Re- 
porters, and about 25 volumes of miscellaneous text-books, and 
had offered thèse for sale prior to 1903; and other circumstances 
tend to show that before he assumed the exclusive management of 
the farm his intentions were to give up his law and collection busi- 
ness and dévote his entire time to the management of the farm.. 
The great bulk, and perhaps ail, of his indebtedness was incurred 
in the purchase, improvement, and stocking of his farm, and little, 
if any, was incurred in connection with his law or collection busi- 
ness. 

After he had made the mortgages which it is alleged constitute 
the acts of bankruptcy complained of, some of the petitioning cred- 
itors or their attorneys urged him to file a voluntary pétition in 
bankruptcy, and he prepared or caused to be prepared such a péti- 
tion, apparently with a view of filing it, but finally concluded not 
to do so. In the pétition so prepared he claimed exemption as a 
lawyer, and stress is laid by the " petitioning creditors upon this 
and some other circumstances appearing in the testimony as show- 
ing that he then claimed to be a lawyer. This, however, is not 
deem'ed of controlling importance; for the testimony shows that 
in several of the conversations with attorneys in regard to this he 
was désirons of knowing which occupation would enable him to 
elaim the larger amount of exemptions, and to some of them he ex- 
pressed the désire to claim 40 acres of the land as his homestead. 
But, whatever he may hâve claimed was his occupation, it must be 
held to be that which the testimony shows was his Chief or prin- 
cipal business. 

Without reviewing the testimony further, it must suffice to say 
that a careful considération of ail thereof leads to the conclusion that 
for a number of years prior to July 1, 1903, Mr. Hoy was engaged 
to a considérable extent in farming, and that since that time he bas 
been engaged chiefly therein. It follows, therefore, that he cannot 
be adjudged an involuntary bankrupt, arid that the pétition must 
be dismissed; and it is so ordered. 



In re TALTON. 

(District Court, E. D. North Carollna. Aprll 14, 1905.) 

BarketjptcIt— Allowances to Refereb — Services as Spécial Master. 
Where the statutory fées received by a référée are sufflclent to com- 
pensate him Uberally for ail services rendered In' a case, he will not be 
given a further allowance on account of an extra service rendered as spé- 
cial .master In connection with a composition. 
Same — Attoeney's Pees. 

Only reàBonable compensation wlIl be allo^ved attorneys In composi- 
tion, when the rules of court are complied with. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dlg. Bankruptcy, § 897.] 

In Bankruptcy. On report of référée and pétition for allowances.; 

Davis & Godwin, for petitioning creditors. 
H. L. Cook, for bankrupt. 
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PURNELL, District Judge. This cause is before the court now 
upon the report of the référée on allowances asked by attorneys. 
The bankrupt, it appears, by a mortgage of his wife's property, 
in which he testiiied he had no interest, and over which he had no 
control, has raised a sufficient amount to oiïer a composition of 40 
cents on the dollar. Now cornes the attorneys, and one asks for a 
fee of $175, and the attorney for the bankrupt for $50, to be paid 
out of the estate. 

This court has at some length and with considérable labor tried 
to define the law in regard to attorney's allowances, with which it 
is presumed the counsel and référée are familiar; but it seems 
that the court is to continue to be plagued and harassed with 
pétitions for exorbitant fées and allowances which petitioners would 
not charge unless callôus to future patronage. In re Carr & 
Ce, which came up from this division of the district, reported 
în 117 Fed. 573, which is in accord with the several cases re- 
ported in Loveland on Bankruptcy, 139 (2d Ed.), and with the 
opinion of Judge Brawley in Re Goldville Manufacturing Com- 
pany (D. C.) 123 Fed. 579, this court laid down a rule for the al- 
lowance of attorney's fées, which rule must be adhered to and re- 
spected by référées and attorneys. 

In the judgment of the court, a fee of $50 is full compensation for 
the service rendered by the attorney for the petitioning creditors, 
and $20 for the attorney of the bankrupt. This amount is allowed, 
and no more. 

The pétition of the référée for an allowance as spécial master is 
refused. The amendment to the bankrupt law of 1903 allows him 
$15, and 25 cents on each claim, and one-half of 1 per cent, on 
amounts paid out. He has held two meetings, and will receive 
for thèse services over $40. The court cannot see that he is entitled 
to any more. True, this is a service not required of him strictly un- 
der the statute, as composition proceedings are to be heard by 
the judge ; but it is in aid of the court and for the convenience of 
parties, and an officer of the court should be willing to render 
this service, especially when he is well paid under the statute. 

Pétitions ail disallowed, except as herein specified. 



UNITED STATES v. GREEN. 
(District Court, N. D. New York. Aprll 26, 1905.) 
Renovated Buttée— Interstate Commerce— Packages — Stamps— Remotai. 

^"-OïTE N SE S ■■■"StATTTTE S 

Act Cong. May 9, 1902, c. 784, 32 Stat. 193 [U. S. Comp. St. Supp. 1903, 
p. 265], provlding for the Inspection of renovated butter, imposes a spécial 
tax thereon, represented by coupon stamps ; and section 5, 32 Stat. 196 
[U. S. Comp. St. Supp. 1903, p. 269], déclares that ail applicable parts of 
Act Aug. 13, 1890, c. 839, 26 Stat. 414 [U. S. Comp. St. 1901, p. 3185], pro- 
vlding for inspection of méats for export, and of Act March 3, 1891, c. 
555, 26 Stat. 1090, as amended March 2, 1895, c. 169, 28 Stat 732 [U. S. 
Oomp. St. 1901, p. 3190], provlding for the inspection of llve cattle, etc., 
carcasses, méat products, etc., which are the subject of Interstate com- 
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merce, shall apply to process or rénova ted butter. Act Cong. March 3, 
1891, 8 4, as amended by Act March 2, 1895, § 3, requires inspected méat 
products to be stamped and labeled, and déclares tbat any person who 
shall knowingly and wrongfully deface and destroy any such stanips, ac- 
cordlng to the régulations of the Secretary of Agriculture, shall be guilty 
of a misdemeanor. Bcld, that such section 4 was applicable to the oleo- 
margarine act, so that the removal of stamps and caution notices attached 
to original packages of renovated butter, whlch is the subject of Inter- 
state commerce, constituted an offense. 

2. Same-*Tebmination ci? Interstate Commebce— Subsiiqtjent Acts— Bffect. 
Under Oleomargariue Act (Act Cong. May 9, 1902, c. 784, 32 Stat. 193 
[U. S. Oomp. St. Supp. 1903, p. 370]) § 1, declaring that renovated butter 
transported into any state, and remaining there for use or sale, shall ou 
arrivai be subject to state laws for the exercise of police powers, as though 
produced within the state, the arrivai of renovated butter, duly stamped 
and labeled as provided by such act, within a state other than that from 
whlch it was shipped, did not divest the butter of Its interstate commerce 
character, so as to immedlately entitle the consignée to remove such 
marks and labels, wlthout Uability for violating such act 

Demurrer to indictment charging the défendant, a wholesale im- 
porter and dealer in butter, with the crime of having removed, at 
Binghamton, Broome county, N. Y., the words "Renovated But- 
ter," also the stamps and caution notices, from original packages 
of that article manufactured, so labeled or marked, and so stamped, 
etc., and sold to the défendant in the state of Ohio, and by him 
brought or shipped into the state of New York for sale at whole- 
sale and in improper packages, and there resold after the said 
words, stamps, and notices had been removed. By this act of re- 
moving the said words and such stamps and notices from such 
packages, the défendant is alleged to hâve committed a crime, in 
violation of the acts of March 2, 1895, c. 169, § 4, 28 Stat. 732 [U. 
S. Comp. St. 1901, p. 3190], March 2, 1901, c. 805, 31 Stat. 926 [U. 
S. Comp. St. 1901, p. 3193], and May 9, 1902, c. 784, 32 Stat. 193 
[U. S. Comp. St. Supp. 1903, p. 408]. The défendant demurs on 
the ground that the said acts do not constitute a crime. 

Geo. B. Curtiss, U. S. Atty. 
A. M. Sperry, for défendant. 

RAY, District Judge. By the oleomargarine act approved Mav 9, 
1903, c. 784, 32 Stat. 194 [U. S. Comp. St. Supp. 1903, p. 267] (Pub- 
lic No. 110), it is provided (section 4), after defining butter and 
"adulterated butter": 

«• • * That 'process butter' or 'renovated butter' Is hereby defmed to 
mean butter which has been subjected to any process by whlch it is melted, 
elarifled or reflned and made to resemble genuine butter, always excepting 
'adulterated butter' as deflned by this act. That spécial taxes are Imposed as 
follows : Manufacturers of process or renovated butter shall pay flfty dollars 
per year and manufacturers of adulterated butter shall pay six hundred dol- 
lars per year. Every person who engages in the production of process or 
renovated butter or adulterated butter as a business shall be consldered to be 
a manufacturer thereof. * * * That every person who carries on the business of a 
manufacturer of process or renovated butter or adulterated butter without 
having pald the spécial tax therefor, as required by law, shall, besides being 
Uable to the payment of the tax, be flned not less than one thousand and not 
more than flve thousand dollars. * * * That every manufacturer of process or 
renovated butter or adulterated butter shall flle with the collecter of Internai 
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revenue of the district In whlch his manufactory Is located iïunh notices, In- 
ventories, and bonds, shall keep such books and render sucli returns ot materlal 
and products, shall put up such signs and afflx such number of his factory, 
and conduct his business under such surveillance of ofllcers and agents as the 
Commissloner of Internai Revenue, with the approval of the Secretary of the 
Treasury, may by régulation require. But the bond requlred of such manu- 
facturer shall be with sureties satisfactory to the collector of internai revenue, 
and in a pénal sum of not less than flve hundred dollars ; and the sum of said 
bond may be increased from time to time and additional sureties required at 
the discrétion of the collector or under instructions of the Commissloner of 
Internai Revenue. * * * That upon adulterated butter, when manufac- 
tured or sold or removed for consumption or use, there shall be assessed and 
collected a tas of ten cents per pound, to be paid by the manufacturer thereof. 
and any fraetional part of a pound shall be taxed as a pound, and that upon 
process or renovated butter, when manufactured or sold or removed for con- 
sumption or use, there shall be assessed and collected a tax of one-fourth of 
one cent per pound, to be paid by the manufacturer thereof, and any fraetional 
part of a pound shall be taxed as a pound. The tax to be levied by this sec- 
tion shall be represented by coupon stamps, and the provisions of exlstlng 
laws governing engraving, issuing, sale, aceountabillty, effacement, and de- 
struction of stamps relating to tobacco and snufC, as far as applicable, are 
hereby made to apply to the stamps provided by this section." 

Section 5 provides as foUows : 

"Ail parts of an act providing for an Inspection of méats for exportation, 
approved August thirtieth, eighteen hundred and ninety, and of an act to pro- 
vide for the inspection of live cattle, hogs, and the carcasses and products 
thereof which are the subjects of Interstate commerce, approved March third, 
eighteen hundred and nlnety-one, and of amendment thereto approved March 
second, eighteen hundred and ninety-flve, which are applicable to the subjects 
and purposes described in this section shall apply to process or renovated but- 
ter. And the Secretary of Agriculture is hereby authorized and requlred to 
cause a rigid sanitary Inspection to be made, at such times as he may deem 
proper or necessary, of ail factorles and storehouses where process or reno- 
vated butter is manufactured, packed, or prepared for market, and of the 
products thereof and materials going into the manufacture of the same. AU 
process or renovated butter and the packages containing the same shall be 
marked with the words 'Renovated Butter' or 'Process Butter' and by such 
other marks, labels, or brands and in such manner as may be prescribed by the 
Secretary of Agriculture, and no process or renovated butter shall be shipped 
or transported from its place of manufacture Into any other state or territory 
or the District of Columbia, or to any foreign country, untll it bas been marked 
as provided In this section. The Secretary of Agriculture shall make ail need- 
ful régulations for carrylng this section into effect, and shall cause to be as- 
certained and reported from time to time the quantity and quality of process 
or renovated butter manufactured, and the character and the condition of the 
material from which it is made. And he shall also hâve power to ascertaln 
vvhether or not materials used in the manufacture of said process or renovated 
butter are deleterious to health or unwholesome in the finished product, and 
in case such deleterious or unwholesome materials are found to be used in 
product Intended for exportation or shipment into other states or in course 
of exportation or shipment he shall hâve power to confiscate the same. Any 
person, flrm, or corporation violatlng any of the provisions of this section shall 
be deemed guilty of a misdemeanor and on conviction thereof shall be punished 
by a fine of not less than fifty dollars nor more than flve hundred dollars or 
by Imprisonment not less than one month nor more than six months, or by 
both said punishments, In the discrétion of the court." 

The act approved March 3, 1891, c. 555, 36 Stat. 1090, as amended 
by Ag. Ap. bill, approved March 2, 1895, c. 169, 28 Stat. 732 [U. 
S. Comp. St. 1901, p. 3190] (Public No. 555), being "An act to pro- 
vide for the inspection of live cattle," etc., provides in section 1 for 
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the inspection of ail cattle, etc., intended for export to foreign coun- 
tries from the United States, and in section 2 for a careful inspec- 
tion of ail live cattle, the méat of which is intended for exportation 
to any foreign country. Section 3 of such act reads as follows : 

"Sec. 3. The Secretary of Agriculture shall cause to be Inspected, prior to 
their slaughter, ail cattle, sheep, and hogs which are subjects of Interstate 
commerce and which are about to be slaughtered at slaughterhouses, canniug, 
saltlng, packing, or renderlng establishments In any state or territory, the car- 
casses or products of which are to be transportée and sold for human consump- 
tlon In any other state or territory or the District of Columbla, and In addi- 
tion to the aforesald Inspection, there may be made In ail cases where the 
Secretary of Agriculture may deem necessary or expédient, under the rules 
and régulations to be by hlm prescribed, a post-mortem examinatlon of the 
carcasses of ail cattle, sheep, and hogs, about to be prepared for human con- 
sumptlon at any slaughterhouse, cannlng, saltlng, packing, or rendering estab- 
lishment In any state or territory or the District of Columbla, which are the 
subjects of Interstate commerce." 

Section 4 of the act, as amended, reads as follows : 

"Sec. 4. That sald examinatlon shall be made In the manner provlded by 
rules and régulations to be prescribed by the Secretary of Agriculture, and 
after said examinatlon the carcasses and products of ail cattle, sheep, and swiue 
found to be free of disease and wholesome, sound, and fit for human food shall 
be marked, stamped, or labeled for identification as may be provlded by said 
rules and régulations of the Secretary of Agriculture. Any person who shall 
forge, counterfeit, simulate, imitate, falsely represent, or use without authorlty. 
or knowlngly and wrongfully alter, deface, or destroy any of the marks, 
stamps, or other devices provlded for In the régulations of the Secretary of 
Agriculture, of any such carcasses or their products, or who shall forge, coun- 
terfeit, simulate, Imltate, falsely represent, or use without authorlty, or know- 
lngly and wrongfully alter, deface, or destroy any certiflcate or stamp pro- 
vlded In sald régulations, shall be deemed guilty of a mlsdemeanor, and on 
conviction thereof shall be punlshed by a fine not exceeding one thousand dol- 
lars, or imprlsonment not exceedlng one year, or by both said punishments, 
in the discrétion of the court. The Secretary of Agriculture Is hereby author- 
Ized to make such rules and régulations as he may décide to be necessary to 
prevent the transportatlon from one state or territory or the District of Colum- 
bla into any other state or territory or the District of Columbla, or to any 
foreign country, of the condemned carcasses or parts of carcasses of cattle, 
sheep, and swine, which hâve been inspected In accordance with the provisions 
of thls act. Any person, company, or corporation owning or operating any 
such slaughterhouse, abattoir, or méat curing, packing, or cannlng establish- 
ment, or any employée of the same, that shall wlUfuIly vlolate any provision 
of this act shall be deemed guilty of a mlsdemeanor, and, on conviction thereof, 
shall be punlshed for each ofCense by a fine not exceedlng one thousand dollars 
or imprlsonment not exceedlng one year, or by both sald punishments, In the 
discrétion of the court" 

It will be noted that section 3 of the act of March 3, 1891, provides 
for the inspection prior to slaughter of ail cattle, sheep and hogs 
which are the subject of Interstate commerce, and which are about 
to be slaughtered at certain establishments in any state or terri- 
tory of the United States, and the carcasses or products of which 
are to be transported and sold for human consumption in any other 
state or territory than the one in which such cattle, etc., are slaugh- 
tered. A post mortem examinatlon of the carcasses of such ani- 
mais about to be prepared for human consumption at such places 
may also be made when same are the subjects of Interstate com- 
merce. This examination is to be made in the manner provlded by 
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rules and régulations to be prescribed by the Secretary of Agricul- 
ture, and after such examination such carcasses and products as 
are found to be free of disease, wholesome, sound, and fit for human 
food are to be marked, stamped, or labeled for identification in 
such manner as may be provided by the rules and régulations of 
the Secretary of Agriculture. Evidently it was the purpose of 
Congress to provide for an inspection and an examination of ail 
such animais, and of the méat, etc., of ail such animais, intended 
for human food, and either made or intended to be made the sub- 
ject of Interstate commerce. Section 4 clearly provides for the 
marking, stamping, or labeling of thèse products, and the purpose 
of such marking, stamping or labeling is declared to be the identi- 
fication of such méats or products. Evidently the means of identi- 
fication, to w^it, the marks, stamps, or labels, are to attend, go with, 
and be attached to thèse méats or products until they hâve reached 
the hands of the consumer. If not, the law would be complied 
with by merely marking, stamping, or labeling thèse méats or prod- 
ucts ; and the purchaser or manufacturer would be at liberty to re- 
move, cancel, or destroy the marks, stamps, or labels immediately 
thereafter, or at any time when he desired to transfer the title 
thereto to another person, and keep such person in ignorance of 
the fact that the méats or products had been subject to the inspec- 
tion and examination above referred to, and were or had been the 
subjects of interstate commerce. Section 4 déclares, among other 
things, that any person who shall knowingly and wrongfully alter, 
deface, or destroy any of the marks, stamps, or other devices pro- 
vided for in the régulations of the Secretary of Agriculture, of any 
such carcasses or other products, shall be deemed guilty of a mis- 
demeanor, and, on conviction thereof, shall be punished by a fine 
not exceeding $1,000, or imprisonment not exceeding one year, 
or b}^ both said punishments, in the discrétion of the court. 

Thèse marks, stamps, or labels kept upon the méat products re- 
ferred to will tell to the officers of the government and to ail deal- 
ers whether or not such products hâve been properly inspected and 
examined, and whether or not they are or hâve been subjects of 
interstate commerce. Such marks, etc., will also tell whether or 
not such méats hâve been approved by the proper authorities as fit 
for human consumption. They will also enable the government to 
follow and identlfy such méats, etc., if for any reason such action 
becomes necessary. Section 5 of the oleomargarine act, approved 
May 9, 1902, and above quoted, has made the provisions of the 
above act approved March 3, 1891, as amended, applicable to pro- 
cess or renovated butter, and has provided that the Secretary of 
Agriculture shall cause a rigid sanitary inspection to be made of 
ail factorieS and storehouses where process and renovated butter 
is manufactured, packed, or prepared for market, and of the prod- 
ucts thereof, and of ail materials going into the manufacture of 
same. The oleomargarine act also provides that: 

"Ail process or renovated butter and the packages containing the sanje shall 
be marked with the words 'Renovated Butter' or 'Process Butter' and by stich 
other marks, labels or brands and in such manner as may be prescribed by the 
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Secretary of Agriculture, and no process or renovated butter shall be sliipped 
or transported from Its place of manufacture Into any otlier state or territory 
or the District of Oolumbia, or to any foreign country, until it bas been marked 
as provided In thls section." 

The oleomargarine act, approved May 9, 1902, not only provides 
that renovated butter and the packages containing the same shall 
be marked with the words "Renovated Butter" or "Process But- 
ter," but that it shall not be transported or shipped into any state 
or territory, or any foreign country other than that of its manu- 
facture, until it has been so marked. Section 5 of that act also im- 
poses a penalty for the shipment, transportation, or removal of such 
renovated butter to another state or territory, if such provision for 
marking or labeling shall not hâve been complied with. 

Congress evidently had a purpose in providing in section 5 that 
ail parts of the act for an inspection of méats, etc., and above re- 
ferred to, applicable to the subjects and purposes described in the 
oleomargarine act, should apply to process or renovated butter. 
The provisions in the oleomargarine act providing for inspection 
and the making of needful rules and régulations for carrying the 
act into efifect, etc., correspond, as to purpose, etc., with the provi- 
sions of sections 1, 2, and 3 of the act for inspection of live cattle, 
etc., approved Mardi 3, 1891, and as subsequently amended. In 
the oleomargarine act we fînd no provision making it a criminal of- 
fense to forge, counterfeit, etc., or to knowingly and wrongfully 
alter, deface, or destroy, any of the marks, stamps, or other de- 
vices provided for in the régulations of the Secretary of Agricul- 
ture or in the law; but we must conclude, and it is évident, that 
there is as much necessity for such a provision in regard to reno- 
vated or process butter as in référence to méats, etc., intended for 
human consumption. Butter is used largely for human food, and 
the act bears on its face abundant évidence that one oî its purposes 
is to prevent the Interstate transportation and sale of process or 
renovated butter unless properly stamped, labeled, etc. 

Is it necessary, proper, or advisable that the stamps, marks, labels, 
etc., upon renovated or process butter, or the packages containing 
same, shall not be removed, altered, or defaced until such article 
has reached the hands of the consumer? Evidently so. Otherwise, 
at any time after the process or renovated butter has left the fac- 
tory, on its way to another state or territory, the labels and marks 
may be removed with impunity ; and especially after such renovated 
butter has reached another state is the person transporting it at 
liberty to remove ail such marks. Its identity as process or reno- 
vated butter is then destroyed, and it may be sold and resold in the 
state or territory to which shipped as genuine butter, or, as ap- 
plied to this case, the renovated butter, manufactured in Ohio, and 
being a subject of interstate. commerce, and having entered into 
interstate commerce, having been shipped to and received in the 
state of New York by a dealer in butter, and not a consumer, is, 
with the marks removed, placed upon the market as genuine but- 
ter, and, with the marks to identify it as process or renovated 
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butter removed, may be transported to the state of Connecticut, of 
any other state, or to a foreign country, as genuine butter. If the 
marks, etc., "for identification," hâve been removed, the govern- 
ment cannot follow it, even while remaining an article of inter- 
state commerce. If such stamps, labels, etc., may be removed, 
then the purpose of the law, aside from the payment of the original 
tax imposed upon such a product, is absolutely clcîeated. It is 
évident that Congress intended to incorporate and has incorporat- 
ed into the oleomargarine law the act approved May 9, 1902, sec- 
tion 4 of the act approved March 3, 1891, being "An act to provide 
for the inspection of live cattle, hogs, and the carcasses and prod- 
ucts thereof, which are the subjects of interstate commerce, and 
for other purposes," as amended, so far as applicable, and section 
4, as amended, is applicable and pertinent and necessary to carry 
into full force and effect the purpose of the oleomargarine law, 
which applies to renovated or process butter. Applying the pro- 
visions of section 4 of the act of March 3, 1891, as amended, to the 
oleomargarine law, and we would hâve that section incorporated 
therein read as follows : 

"That sald examination shall be made in the nianner provided by rules and 
régulations to be prescribed by the Secretary of Agriculture, and after said 
examination ail process or renovated butter found to be wholesome, sound and 
fit for human food shall be marked, stamped or labeled for identification as 
may be provided by said rules and régulations of the Secretary of Agriculture. 
Any person who shall forge, counterfeit, simulate, Imitate, falsely represent 
or use without authority or knowingly and wrongfuUy alter, deface or de- 
stroy any of the marks, stamps or other devices provided for in the régula- 
tions of the Secretary of Agriculture of any such process or renovated butter, 
or who shall forge, counterfeit, simulate, imitate, falsely represent or use 
without authority, or knowingly and wrongfully alter, deface or destroy any 
certiflcate or stamp provided in said régulations, shall be deemed guilty of a 
niisdemeanor, and on conviction thereof shall be punlshed by a fine not exceed- 
ing one thoûsand dollars or imprisonment not exceeding one year, or by both 
said punishments. In the discrétion of the court. • • »" 

Substantially the only change necessary to be made in section 
4 in order to adapt it to the oleomargarine act is to strike out the 
words "carcasses or other products" wherever they occur, and in- 
sert in lieu thereof the words "process or renovated butter." 

It seenis to this court self-evident that the plain intent and 
purpose of Congress was to make it a criminal ofïense and punish- 
able to forge, counterfeit, simulate, imitate, falsely represent, or 
use without authority, or knowingly and wrongfully alter, deface, 
or destroy, any of the rnarks, stamps, or other devices provided for 
in the régulations of the Secretary of Agriculture of any process 
or renovated butter, or to forge, counterfeit, simulate, imitate, false- 
ly represent, or use without authority, or to knowingly and wrong- 
fully alter, deface, or destroy, any certiflcate or stamp provided in 
said régulations, and to déclare either of such offenses a misde- 
meanor, and to provide a punishment on conviction by a fine not 
exceeding $1,000, or imprisonment not exceeding one year, or both, 
in the discrétion of the court. Instead of incorporating the lan- 
guage of the act of March 3, 1891, as amended March 2, 1895, into 
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the oleomargarine law, said act was referred to, and it îs explicitly 
provided that: 

"AU parts of an act provlding for the inspection of méats for exportation, 
approved August 30, 1890, and of an act to provide for tlie inspection of live 
cattle, hogs, and tàe carcasses and produets tliereof, which are the subjects 
of Interstate commerce, approved Mareh 3, 1891, and of the amendment thereto 
approved March 2, 1895, which are applicable to the subjects and purposes 
described In thls section, shall apply to process or renovated butter." 

It follows necessarily that if the purposes of the oleomargarine 
law are substantially the same as the purposes of the méat and 
cattle inspection law, above referred to, the provision above re- 
ferred to, making it a crime to remove or deface the stamps, marks, 
etc., has been incorporated in, and must be read into and as a 
part of, the oleomargarine law. Congress is npt supposed to hâve 
used the language it did in section 5 of the oleomargarine act with- 
out a purpose, and the language used either incorporâtes the crimi- 
nal provisions referred to into that act, or fails to incorporate any 
part of the cattle and méat inspection law into the oleomargarine 
act ; and the language of section 5, referred to, becomes meaning- 
less and inoperative. 

Section 4 of the oleomargarine act, among other things, pro- 
vides : 

"• • ♦ And that upon process or renovated butter, when manufactured 
or sold or removed for consumption or use, there shall be assessed and col- 
lected a tax of one-fourth of one cent par pound, to be paid by the manu- 
facturer thereof, and any fractional part of a pound shall be taxed as a pound. 
The tax to be levied by thls section shall be represented by coupon stamps, and 
the provisions of existing laws governing engraving, Issuing, sale, aecounta- 
bllity, effacement, and destruction of stamps relating to tobaceo and snuff, as 
far as applicable, are hereby made to apply to the stamps provided by this 
section." 

Without going in détail into the provisions of law relating to the 
affixing of stamps, etc., and the cancellation thereof, it is suiïî- 
cient to call attention to section 3364 of the Revised Statutes [U. 
S. Comp. St. 1901, p. 2202], which provides for the affixing of a 
label to each package of tobaceo or snuff manufactured ; and such 
section also provides that: 

"Every manufacturer of tobaceo who neglects to prlnt on or afflx such label 
to any package containing tobaceo made by or for him, or sold or offered for 
sale by or for him, and every person who removes any such label so afflxed 
from any such paclcage, shall be flned flfty dollars for each package In respect 
to which such offense shall be committed." 

See, also, sections 3373, 3374 [U. S. Comp. St. 1901, p. 2206]. 

The act of June 6, 1896, c. 337, 29 Stat. 255 [U. S. Comp. St. 1901, 
p. 2339] entitled "an act defining cheese, and also imposing a tax 
upon and regulating the manufacture, sale, importation and ex- 
portation of filled cheese," contains the following section (section 
9): 

"That upon ail filled cheese whleh shall be manufactured there shall be as- 
sessed and collected a- tax of one cent per pound, to be paid by the manu- 
facturer thereof; and any fractional part of a pound In a package shall be 
taxed as a pound. The tax levied by this section shall be represented by 
coupon stamps ; and the provisions of existing laws governing the engraving, 
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issue, sale, accountabillty, effacement and destruction ot stamps relating to 
tobaceo and snuff, as far as applicable, are hereby made to apply to stamps 
provided for by this section." 

This provision incorporating into that law the existing provisions 
of law governing the engraving, issue, sale, accountability, ef- 
facement and destruction of stamps relating to tobaceo and snuff 
was made the subject of discussion by the Suprême Court of the 
United States in Cornell v. Coyne, 192 U. S. 418, 24 Sup. Ct. 383, 
48 L. Ed. 504. Both in the opinion of the court by Mr. Justice 
Brewer, and in the dissenting opinion by Mr. Justice Harlan, 
that section and its efïect are discussed ; and it is nowhere sug- 
gested that the language of section 9 of the iîlled-cheese act does 
not fully incorporate therein the provisions of existing law relating 
to the engraving and effacement and destruction of stamps on pack- 
ages of tobaceo and snuff. 

In the opinion of this court, the provisions of law referred to are 
eft'ectively incorporated in the oleomargarine law, and are to be 
read and enforced as a part thereof. 

But for section 1 of the act, process or renovated butter would 
remain an article and subject of Interstate commerce until it had 
reached the hands of some purchaser, in the state to which carried, 
other than the gênerai dealer importing it for sale only. How 
far section 1 opérâtes to permit the purchaser of process or reno- 
vated butter, who has removed it to a state other than the one 
where manufactured, to "treat it as his own," or "do with it and 
the packages in which contained as he likes," is a necessary sub- 
ject of inquiry. Section 1 reads: 

"That ail articles known as oleomargarine, butterine, imitation, process, 
renovated, or adulterated butter, or imitation cheese, or any substance in the 
semblance of butter or cheese not the xisual product of the dairy and not made 
exclusively of pure and unadulterated mille or cream, transported into any 
state or territory or the District of Columbia, and remainlng therein for use, 
eonsumption, sale, or storage therein, shall, upon the arrivai withln the limits 
of such state or territory or the District of Columbia, be subject to the opéra- 
tion and effect of the laws of such state or territory or the District of Colum- 
bia, enacted In the exercise of its police powers to the same extent and in the 
same manner as though such articles or substances had been produced In such 
state or territory or the District of Columbia, and shall not be exempt there- 
from by reason of being introduced therein In original packages or otherwise." 

This court is not prepared to assent to the claim that this sec- 
tion wholly divests the articles named therein, including process 
or renovated butter, of their character as subjects of Interstate 
commerce, immediately on their arrivai in a state other than that 
of their production, at least to such an extent as to permit the re- 
moval of ail marks, labels, etc., required by the national law to be 
affixed when a subject of Interstate commerce. Marked and 
labeled by order of the gênerai government "for identification" 
and stamped, the tax having been paid, the process or renovated 
butter so marked or labeled is distinguishable from ail other. Oth- 
er process or renovated butter made in the same factory, and equal- 
ly subject to the law, but not inspected, marked, labeled, or stamp- 
ed, may be shipped into another state at the same time. Has 
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the gênerai government lost jurisdiction over the latter because 
of section 1 of the act in question? May not the government offi- 
ciais follow it ? Can inspection or tax or both be avoided by ship- 
ping it over the border of tlie state? Has not the government 
marked and labeled, or caused to be marked and labeled, that 
which was examined and inspected, and on which the tax was 
paid, for purposes of identification — for the purpose of distinguish- 
ing it from that not inspected and examined, and on which the tax 
has not been paid? Has not the government the right to demand 
that such marks and labels and stamps shall remain until the article 
reaches the ultimate consumer, or at least until it has passed to a 
purchaser in the state to which taken, and has become commingled 
in the common mass of property in the state? Does not the pur- 
chaser who takes the article from one state to another take it with 
knowledge of the law, and does he not assent to the proposition that 
such marks, etc., shall remain? 

It is true that section 1 of this act is substantially the same 
as a similar section in what was known as the "Wilson Bill," and 
which was made the subject of examination and décision by the 
Suprême Court of the United States in In re Rahrer, 140 U. S. 
545, 11 Sup. Ct. 865, 35 L. Ed. 572. In that case the court said 
(page 560, 140 U. S., page 868, 11 Sup. Ct., 35 L. Ed. 572) : 

"Cîongress has now spoken, and declared that imported Ilquors or liquida 
shall, upon arrivai in a state, fall within the category of domestic articles of a 
similar nature." 

And again (page 662, 140 U. S., page 869, 11 Sup. Ct., 35 L. Ed. 
572) : 

"No reason is perceived why, if Congress chooses to provide that certain 
designated subjects of interstate commerce shall be governed by a rule which 
divests them of that character at an earlier period of tlme than would other- 
wise be the case, it is not within its competency to do so." 

As early as the décision of Brown v. Maryland, 12 Wheat. 419, 
6 L. Ed. 678, it was held that interstate commerce could not be 
stopped at the external boundaries of the state, but must enter the 
interior of the state, and includes a sale therein. This power to 
sell, as a part of interstate commerce, was applied in that case to 
foreign commerce, but Chief Justice Marshall said the power would 
be the same as applied to commerce between the states. 

In Schollenberger v. Pennsylvania, 171 U. S., at page 23, 18 Sup. 

Ct. 765, 43 L. Ed. 49, the court said : 

"In the absence of congressional législation, therefore, the right to import 
a lawful article of commerce from one state to another continues until a sale 
in the original package in which the article was Introduced into the state." 

Without going into the numerous cases bearing to some extent, 
even though indirectly, on the question, this court is of the opinion 
that in making process or renovated butter transported into a 
state, and remaining therein for use, consumption, sale, or storagc 
therein, subject on arrivai in such state to the opération and effect 
of the laws of such state enacted in the exercise of its police power 
to the same extent and in the same manner as though such articles 
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had been produced in such state, and declaring that same shall 
not be exempted from such laws by reason of being introduced 
into such state in original packages or otherwise, Congress did not 
intend to confer any power and lias not conferred any power on 
any person to remove the marks, labels, stamps, etc., from process 
or renovated butter. When the packages are used, the marks, 
stamps, etc., are to be destroyed. New York has passed no law 
allowing this to be done, and it is not seen that such a law could 
be passed in the legitimate exercise of the police power of the 
state. Section 1 of the oleomargarine act was not intended to abro- 
gate any penalty imposed for the violation of the pénal provisions 
referred to, or to permit the acts therein forbidden, or to empower 
a state to make any law interfering with the opération of such 
laws, unless there should arise a conflict between the laws of the 
United States and those of the state passed in the legitimate ex- 
ercise of its police power. It is perfectly clear that to permit the 
removal of the stamps, marks, labels, etc., on packages of a food 
product of this character, and speciiically authorized by law, while 
such articles remain an article of Interstate commerce, or even 
thereafter, when we consider the objects and purposes of the law, 
would not only defeat the objects and purposes of the législative 
body as to inspection, etc., but open the doors wide to frauds on 
the revenue. The placing of the marks, etc., on the packages, 
implies they are to remain. 

Attention has been called to the proviso in the act of March 2, 
1901, "An act making appropriations for the Department of Agri- 
culture for the fiscal year ending June 30, 1902" (31 Stat. 926). 
That proviso reads as follows : 

"That the Secretary of Agriculture may, construe the provisions of the act 
of March thlrd, eighteen hundred and ninety-one, as amended March second, 
eighteen hundred and ninety-five, foç the inspection of live cattle and prod- 
ucts thereof, to include dairy products intended for exportation to any forelgn 
country, and may apply, under rules and régulations to be prescribed by him, 
the provisions of said act for inspection and certification appropriate for 
ascertaining the purity and quality of such products, and may cause the same 
to be so marked, stamped, or labeled as to secure their identity and make 
knovra in the markets of forelgn countrles to whlch they may be sent from the 
United States their purity, quality, and grade; and ail the provisions of 
said act relating to live cattle and products thereof for export shall apply 
to dairy products so inspected and certifled." 

I find nothing in this proviso inconsistent with the views ex- 
pressed. This proviso amplifies the power of the Secretary of 
Agriculture as to dairy products intended for exportation to any 
foreign country, but does not purport to limit the powers before 
granted by the acts to which attention has been invited. It has no 
possible référence to dairy products transported or to be trans- 
ported from one state to another — interstate commerce, pure and 
simple. 

It is not necessary hère to recite the rules and régulations of the 
Secretary of Agriculture duly made and promulgated pursuant to 
and by virtue of the statutes above quoted. It is sufficient to say 
that they are ample, in due form, and provide for coupon stamps to 
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be securely affixed to the side of the package and canceled. "Such 
stamps must contain the name of the collecter, his district and 
State, and show thereon the date of payment of the tax, the num- 
ber of pounds, and the number of the factory." Also for labels 
on each package, on which are to be printed the number of the 
factory, the revenue district and state in which situated, and also 
a notice containing the words "Renovated Butter" or "Process 
Butter," etc. Thèse stamps, marks, or labels, and notices, af- 
fixed to packages of renovated butter at the factory in Ohio, were 
removed by the défendant after same reached the city of Bingham- 
ton, N. Y., where the packages were put in cold storage. The 
défendant purchased the goods in Ohio, brought them to New 
York for sale, where he removed ail thèse stamps and marks, and 
thereafter sold same — such renovated butter — in New York. 

The indictment states facts constituting a crime, and the demur- 
rer thereto is overruled. 



In re PBASLET. 

(District Court, D. New Hampshire. March 29, 1905.) 

No. 899. 

Bankbtjptcy— Secubed Claim— Vendee's Lien. 

In the absence of any autlioritative state décision or statute govern- 
Ing the case, a vendee under a contract for the purchase of land, who bas 
recorded hls bond for a deed and paid the purchase money on the bank- 
ruptcy of the vendor Wlthout having conveyed, Is entltled to prove hls 
clalm as one secured by an équitable lien on the land. 

In Bankruptcy. 

On the 5th day of June, A. D. 1903, the bankrupt contracted to sell to one Eu- 
gène G. Bradshaw, of Gardner, in the county of Worcester and commonwealth 
of Massachusetts, for the sum of $4,600, certain lands, buildings, mills and mlll 
privilèges, and standing tlmber, wblch sald lands, buildings, etc., eomprlsed 
practically ail the realty tben owned by the bankrupt; and on said 5th day 
of June the sald Peasley executed a bond in the sum of $5,000 to the said 
Bradshaw, conditloned upon Peasley givlng Bradshaw a good and sufBcient 
warranty deed of the above property. The bond acknowledged the receipt of 
$200, and set forth that $1,000 was to be paid in 15 days from date, and the 
balance of the purchase priée, $3,400, was to be paid in 30 days. A full de- 
scription of the land, water privilèges, standing timber, etc., is set ont in the 
bond. The bond was signed by Charles A. Peasley and wltnessed by two wlt- 
nesses, and was on the 7th day of July, 1903, recorded in the office of the 
register of deeds for Sullivan county, where the property was situated. There- 
after the conditions of the bond relatlng to time were extended to July 15th, 
and on July 15th $3,400 was paid into the hands of A. L. Mansfleld, of Hils- 
boro Bridge, to hold until Peasley should, on demand, dellver a good and suffl- 
clent warranty deed, when the sald Mansfleld was to pay the $3,400 over to 
Peasley. TMs arrangement was made by agreement of ail parties Interested. 
One thousand dollars had previously been paid, maklng in ail $1,200 that had 
come into the hands and possession of Peasley under the contract for sale ; and 
It is this sum of $1,200 for which the said Bverett clalms a lien upon the real 
estate. On the 29th day of July, Eugène G. Bradshaw asslgned ail hls rights 
and interests in the bond and in the property contracted to be conveyed to the 
clalmant, John Everett. 

Some time after the 15th day of July, 1903, Peasley tendered to Bradshaw 
or his assignée, Everett, a deed of ail property covered by the bond, which was 
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refused by Bradshaw or Everett or both, on the ground that It dld not convey 
good title to the property. Thereupon Peasley brought a bill In equlty In the 
superior court for the county of Sufïolk and commonwealth of Massachusetts' 
for spécifie performance; and wlthin four months of the bankrupt proceed- 
Ings Everett brought suit against Peasley in the superior court for the county 
of Sullivan and state of New Hanipshire for breach of contract, and, to secure 
any judgment therein, attached this same property. 

Bradshaw or his assignée was given possession of a part of the real estate, 
viz., the mill and water privilège, and occupied the same and operated the 
mill for a few months, but at the time bankruptcy proceedings were com- 
menced had wlthdrawn from the premises, and the property was then in the 
eontrol and possession of Peasley, the bankrupt. 

The bankrupt proceedings were begun by a voluntary pétition on the 

day of , 1904, at which time the $3,400 was still in the hands of the 

said Mansfleld, and the two suits mentioned were pending in the respective 
courts. No action bas been taken in the suit of Everett against Peasley for 
breach of contract. On the 29th day of June, 1904, in the bill of equlty brought 
by Peasley against Bradshaw et al., the following decree was entered : 

"Commonwealth of Massachusetts. 

"Suffolk, ss Superior Court. In Equlty. 

"Charles A. Peasley vs. Eugène G. Bradshaw et als. 

"Final Decree. 

"This cause came on to be heard upon the report of the spécial master, and 
thereupon, by agreement of counsel, the plaiutifC having become bankrupt and 
his trustées having elected not to prosecute said action, it is ordered, adjudged, 
and decreed that the master's report be conflrmed, and that the bill be, and 
hereby Is, dlsmissed without costs. 

"By the Court, 

"Henry B. Bellew, Ass't Clerk." 

Everett bas proved a clalm against the estate of Peasley for the $1,200, 
which clalm bas been allowed. He now asks to bave it allowed as secured, 
and the référée has opened the case for the purpose of allowing it as secured, 
if it is entitled so to be, and as though the proof had originally been made for 
a secured indebtedness. 

John Everett, for creditor. 
Jesse M. Barton, for trustée. 

ALDRICH, District Judge (after stating the facts as above). 
The question hère is whether Mr. Everett, who held the bankrupt's 
bond for a deed of lands in Nev^r Hampshire, was entitled to hâve 
his claim for part payment of the purchase money under the bond 
allowed against the bankrupt estate as a lien claim. 

The creditor's position is that, having paid a certain sum of money 
under the bond contract, and the obligor having been prevented 
from performance by reason of bankruptcy, that his claim should be 
allowed as a claim secured by an équitable lien resulting inherently 
from the situation. As the creditor's position involves a question 
relating to an interest in real estate^ under a familiar ruie, we must 
be governed by New Hampshire law in respect to lands, if it can 
be ascertained that there is any positive expression of New Hamp- 
shire law in respect to a question like the one presented hère. 

The views of couns''' hâve been expressed with care, and ap- 
parently upon full research. It is conceded by counsel who argues 
against the lien, and it is unquestionably true, that, under the gên- 
erai law of equity as administered in England and in many of our 
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States, a lien résults in favor of the vendee who pays money under 
a contract like the one presented hère. This is upon the ground, 
as said in Washburn on Real Property (4th Ed. vol. 1, *509), that, 
■'where the contract is executory, as fast as the purchase money is 
paid in, it is a part performance of such contract, and to that extent 
the payment of the money, in equity, transfers to the purchaser the 
ownership of a corresponding portion of the estate." See, also, 
Story's Eq.Jur. § 1217, and note; Pomeroy's Equity, §§ 167, 1263; 
Jones on Liens, §§ 1061, 1105. It is also unquestionably true that 
there is no positive expression by the Suprême Court of New 
Hampshire upon the subject, so we must accept the question as 
one not controlled by législative act or by judicial décision in New 
Hampshire. Indeed, it is expressly treated as an open question 
in this State in Arlin v. Brown, 44 N. H. 102, as well as in the 
later case of Sawyer v. Peters, 50 N. H. 143, 144. In view of the 
fact that such a lien has never been held to resuit in New Hamp- 
shire, and in view of the strongly reasoned case of Ahrend v. 
Odiorne, 118 Mass. 261, 267, 19 Am. Rep. 449, I hesitate about ap- 
plying the English equity rule to this situation, It must be borne 
in mind, however, that Massachusetts courts administer a limited 
equity System, rather than the comprehensive chancery System of 
England, and that the case of James v. Gray, 131 Fed. 401, 65 C. 
C. A. 385, decided by the Court of Appeals for the First Circuit, 
not only holds that équitable claims are provable under the présent 
bankruptcy law, but that fédéral courts administering the gênerai 
law of equity, as accepted in England and as generally accepted in 
this country, will recognize and establish an équitable claim within 
the purview of the gênerai rules of equity, thougli, under the dé- 
cisions of the State court, it has no status under the local law. 
From that extrême view I dissented, but the authority of the case 
is one by which I must be governed, and, while it is not necessary 
in this case to put the décision upon that extrême ground, in view 
of the universally accepted principle that fédéral courts administer 
the gênerai law of equity with respect to a subject upon which 
there is no positive or express rule of local law, I hâve concluded 
to hold that this claim should hâve the status of a claim secured by 
an équitable lien. The money was advanced by the vendee in re- 
liance upon the bond. There is no question made against that 
proposition, and, whether it safeguarded the vendee's interest or 
not, he attempted to give notice of his interest to the world by 
having his bond recorded, and performance under the contract was 
suspended by the arm of the bankruptcy law. 

Under New Hampshire law, assignées, as, for instance an ad- 
ministrator of an insolvent estate, are neither attaching creditors 
nor purchasers for value (Adams v. Lee, 64 N. H. 421, 422, 423, 13 
Atl. 786), and an obligée in a bond for a deed has an équitable in- 
terest in the land which the bond covers (Marston v. Osgood, 69 
N. H. 96, 97,38 Atl. 378). 

While New Hampshire is a state in which interests in land are 
generally required to be set out in the records by way of mortgage, 
it excepts from the opération of its statutes such trust interests "as 
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may arise or resuit by implication of law." Pub. St. 1901, c. 137, 
§ 13. In view of the New Hampshire statutes, and what would 
seem must be accepted as a strong intimation in Arlin v. Brown, 
44 N. H. 102, that a resulting lien upon land might be held to ex- 
ist in New Hampshire in a proper case, I do not consider that I 
am offending any settled policy or principle of New Hampshire 
law by the conclusion that I reach. 

If the parties fail to adjust the matter of interest, the question 
of interest will first be passed upon by the référée. 

The décision of the référée directing that the claim be allowed as 
an unsecured claim is reversed, and there should be further proceed- 
ings not inconsistent with this opinion. 



MTRTLB V. NEVADA, C. & O. RT. CO. 

(Circuit Court, D. Nevada. Aprll 22, 1905.) 

No. 800. 

1. RïMCVAL DP Causes— Time fob Removai<— Amendment of Complaint. 

The law is well settled that an amendment to a complalnt in the 
State court which transforms a nonremovable case Into a removable one 
gives the défendant the right to remove if he acts promptly. 

2. Same— Fedeeal Question. 

A fédéral question whlch will confer jurisdlction on a United States 
court either by original process or by removal must be a question of law 
as stated by the plaintiff in his complalnt, and, when a légal question 
arising under the Constitution or a law or treaty of the United States 
has been decided by the Suprême Court, it ceases to be a fédéral question 
for removal purposes. Where the facts only are in dispute, the fédéral 
court eannot take jurisdlction. 

[Ed. Note. — Jurisdlction in cases involving fédéral question, see notes 
to Bailey v. Mosher, 11 C. C. A. 308 ; Montana Ore Purch. Co. v. Boston 
& M. C. C. & S. Min. Co., 35 O. a A. 7.] 

S. Same. 

An action in a state court to recover for Personal Injuries alleged to 
hâve been recelved by reason of the fallure of défendant rallroad Com- 
pany to properly equlp Its cars with safety appllances is not removable 
merely because of an allégation in the complalnt that défendant is en- 
gaged in Interstate commerce, where it does not appear that there is any 
controversy as to the construction or efCect of the fédéral law relating 
to railroads engagea in such commerce, since the questions of fact wheth- 
er défendant is engaged in Interstate commerce, and, if so, whether it has 
complied with the law, are not fédérai questions. 

On Motion to Remand to State Court. 

Curler & King, for plaintifï. 

Dodge & Parker and Cheney & Massey, for défendant. 

HAWLEY, District Judge (orally). This action was commen- 
ced in the state court to recover damages against the défendant 
for injuries alleged to hâve been received by plaintifï by the négli- 
gence, carelessness, and failure of défendant to provide suitable 
couplings on its cars. 
137 F.— 13 



194 . ,137 FBDEKAL EBPOBTBKi 

The motion toremand is based upon several grounds: (1) The 
action is net subject to removal under the statutes of the United 
States; (2) it was not removed within the time reqUired by the 
statutes of the United States; (3) the pétition upon which said 
order of removal was made does not state any légal grounds au- 
thorizing the removal; (4) the suit is not of a civil nature, in law 
or in equity, arising under the Constitution or laws of the United 
States, or treaties made, or which shall be made, under their au- 
thority, of which the Circuit Courts of the United States are given 
original jurisdiction by the statutes of the United States applicable 
thereto. 

The facts shown by the record and pétition for removal maj^ be 
briefly stated as follows: The original complaint was filed in the 
State court November 7, 1904. Thereafter a demurrer was inter- 
posed to said complaint, and was overruled on December 16, 1904, 
and the défendant given until December 29th to answer. On De- 
cember 27th the défendant filed its answer. On February 11, 1905, 
the plaintifï, having previously obtained leave so to do, filed an 
amendment to his complaint. On February 13th the défendant de- 
murred to the amended complaint upon the ground that said amend- 
ed complaint did not state facts sufficient to constitute a cause of 
action. This demurrer was sustained, and the plaintiff given leave 
to file an amended complaint. This amendment contained an aver- 
ment as follows: 

"That the said défendant now Is, and at ail the tlmes and dates hereinafter 
mentioned was, the owner and operator of a Une of railroad extending from. 
the City of Reno, in the county of Washoe, state of Nevada, northerly through 
said county of Washoe to a station called Madeline, in Lassen county, state 
of Californla, and a common carrier engaged in Interstate commerce, and. as 
such common carrier, was at ail the times and dates hereinafter mentioned 
hauling passengers and freight from Eeno, Washoe county, state of Nevada. 
to the station called Madeline, In the state of California, and at various points 
along the Une of said railroad between the said city of Reno, Nev., and the said 
station of Madeline, Cal., and dolng a regular Interstate commerce business." 

On February 21, 1905, the défendant petitioned the state court 
for, and obtained, an order of removal from said court to the Cir- 
cuit Court of the United States. In this pétition it is alleged that 
the amended complaint involves the question of the liability of pe- 
titioner, under the provisions of the Constitution of the United 
States, and the act of Congress entitled "An act to promote the 
safety of employés and travelers upon railroads by compelling 
common carriers engaged in interstate commerce to equip their cars 
with automatic couplers," etc., approved March 2, 1893 (27 Stat. 
531, c. 196 [U. S. Comp. St. 1901, p. 3174]), and the acts amendatory 
thereof. 

"Your petitloner further shows that the original complaint, flled herein on 
the 7th day of November, 1904, did not inVolve any questions of liability of 
your petitioner under the provisions of the Constitution above cited, or under 
the provisions of that certain act of Congress above specifled, and was not a 
suit arising under the Constitution and laws of the United States, and that 
for the first time said questions under the provisions of the Constitution of 
the United States and said act were involved and presented by the filing of 
said amended complaint of said plaintiff on the said 20th day of February, 
1905." 



MYETLE V. NEVADA, C. & O. ET. CO. 195 

The pétition for removal shows that the plaintiff and défendant 
were at the time of the commencement of this action, and still are, 
citizens and résidents of the state of Nevada. The contention of 
counsel for petitioner is that its answer theretofore fîled did not pre- 
vent it from removing the cause as soon as it appeared that a féd- 
éral question was involved. 

The law is now well settled that an amendment to a complaint 
in the state court, which transforms a nonremovable case into a re- 
movable one, allows the suit to be removed into the Circuit Court, 
if the défendant acts promptly. This matter is elaborately dis- 
cussed by the Suprême Court in Powers v. Chesapeake & Ohio 
Ry., 169 U. S. 92, 100, 18 Sup. Ct. 264, 43 L. Ed. 673. Among other 
things, the court said : 

"The reasonable construction of the act of Congress, and the only one which 
will prevent the right of reuioval, to which the statute déclares the party to 
be entitled, from being defeated by circumstances wholly beyond hls control, 
is to hold that the incidental provision as to the time must, when necessary 
to carry out the purpose of the statute, yield to the principal enactment as to 
the right; and to consider the statute as, in Intention and efCect, permitting 
and requlring the défendant to file a pétition for removal as soon as the ac- 
tion assumes the shape of a removable case in the court in which It was 
brought." 

See, also, Speckart v. German National Bank (C. C.) 85 Fed. 13, 
14 ; Bailey v. Mosher (C. C.) 95 Fed. 323, 225 ; Guarantee Co. v. 
Hanway, 104 Fed. 369, 374, 44 C. C. A. 313; Moon on Removal of 
Causes, § 157, and authorities there cited. The pétition for re- 
moval was filed in time if the amended complaint présents such a 
fédéral question as to authorize a removal under the act of 1887- 
88. 

Does the mère fact that the plaintifï for the first time in his 
amended complaint asserts that the défendant, in running its cars 
at the time of the injury, was engaged in Interstate commerce, justi- 
fy the removal of the action from the state court? To entitle the de- 
fendant to removal, it must show that the action arises under the 
act of Congress ; that the plaintifï claims a légal right thereunder, 
which légal right is controverted by the défendant. The contro- 
versy must be one as to the construction of the statute, as distin- 
guished from the questions of fact. It does not appear in the prés- 
ent case that there is any controversy between the parties as to the 
construction of the law. That question has been settled by the dé- 
cision of the Suprême Court in Johnson v. Southern Pacific Rail- 

road, 196 U. S. 1, 35 Sup. Ct. 158, 49 L. Ed. . Is there any 

fédéral question involved in this case? 

A fédéral question which will confer jurisdiction upon a United 
States court, either by original process or by removal, must be a 
question of law as stated by the plaintifï in his complaint, and not 
a question of fact. Where the facts only are in dispute, and the 
fédéral law governing the case is uncontroverted, the United States 
court cannot take jurisdiction. When a légal question arising un- 
der the Constitution or a law or a treaty of the United States is 
decided by the Suprême Court, it ceases to be a fédéral question. 
State V. Bradley (C. C.) 26 Fed. 289; Austin v. Gagan (C. C.) 39 
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Fed. 626, 5 L. R. A. 476 ; Montana Ore P. Co. v. Boston Co., 85 
Fed. 867, 29 C. C. A. 462 ; California Oil & G. Co. v. Miller (C. C.) 
96 Fed. 12; Peabody G. M. Co. v. Gold Hill M. Co. (C. C.) 97 Fed. 
657, 660. The question of fact as to whether the défendant was 
engaged in interstate commerce, and whether, if so engaged, its 
cars were coupled as provided for in said act, can be tried and de- 
termined in the state court as well as hère. In Railroad v. Bell, 
176 U. S. 321, 328, 20 Sup. Ct. 399, 44 L. Ed. 486, the suit was 
brought in the Circuit Court of the United States. It was claimed 
that a fédéral question was involved, under a déclaration of the 
plaintififs that they "claim title to the said land under and by virtue 
of a patent granted by the government of the United States of 
America to the said Louis Bell and his heirs, upon a pre-emption 
claim for said land under the laws of the United States, originally 
commenced and filed in the local land office of the United States 
of America at Gainesville, Fia., in 1883," etc. The court said : 

"In vlew of the fréquent and récent décisions of this court on this subjeet, 
it Is not necessary to argue the proposition that tlie mère assertion of a title 
to land derlved to the plalntlffs, under and by virtue of a patent granted 
by the United States, présents no question whlch of Itself confers jurisdie- 
tion on a Circuit Court of the United States." 

And, because the plaintiffs' déclaration disclosed no fédéral ques- 
tion, the suit was dismissed for want of jurisdiction. 

The cause of action as presented in plaintifif's amended com- 
plaint is not one necessarily arising under the Constitution and laws 
of the United States, within the meaning of the provisions of the 
judiciary act of 1887-88. In Shoshone M. Co. v. Rutter, 177 U. S. 
505, 507, 20 Sup. Ct. 726, 44 L. Ed. 864, in the course of the opinion, 
Mr. Justice Brewer said: 

"We pointed out in the former opinion (Blaekburn v. Portland G. M. Co., 
175 U. S. 571, 576 [20 Sup. Ct. 222, 44 L. Ed. 276]) that it was well settled 
that a suit to enforce a right whlch takes its origin in the laws of the United 
States is not necessarily one arising under the Constitution or laws of the 
United States, within the meaning of the jurisdiction clauses, for, if it did, 
every action to establlsh title to real estate (at least in the newer states) 
would be such a one, as ail tltles in those states corne from the United States, 
or by virtue of its laws. As said by Mr. Chief Justice Waite, in Gold Wash- 
ing & Water Co. v. Keyes, 96 U. S. 199, 203 [24 L. Ed. 656] : 'The suit must, 
in part at least, arise out of a controversy between the parties in regard 
to the opération and effect of the Constitution or laws upon the facts in- 
volved. * * • Before, therefore, a Circuit Court can be required to retain 
a cause under this jurisdiction, it must in some form appear upon the record, 
by a statement of facts, in légal and loglcal form, such as is required in good 
pleading, that the suit is one whlch "really and substantially involves a dis- 
pute or controversy" as to a right whlch dépends upon the construction or 
effect of the Constitution or some law or treaty of the United States.' " 

See, also, Gibbs v. Crandall, 120 U., S. 105, 7 Sup. Ct. 497, 30 L. 
Ed. 590; New Orléans v. Benjamin, 153 U. S. 411, 424, 14 Sup. Ct. 
905, 38 L. Ed. 764; Western Union T. Co. v. Ann Arbor R. Co., 178 
U. S. 239, 244, 20 Sup. Ct. 867, 44 L. Ed. 1052; Défiance Water Co. 
V. Défiance, 191 U. S. 184, 191, 24 Sup. Ct. 63, 48 L. Ed. 140 ; Min- 
nesota V. Northern Securities Co., 194 U. S. 48, 24 Sup. Ct. 598, 48 
L. Ed. 870. 

The motion to remand is granted. 
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MOTT V. CHEW et al. 

(Circuit Court, D. New Jersey. May 6, 1905.) 

Négligence— Damages— Peoximate Catjse. 

Défendants contraeted to furnish plaintiŒ a tug to leave P. not later 
than April 7, 1903, to haul stones to protect an océan bulkhead, which 
plaintlff was constructing, from tldes and storms. Plaintiff alleged that 
on April 7th lie had completed 500 feet of tlie bulkhead, which he then 
desired to hâve protected by stone ballast, but that défendants willfully 
delayed the departure of the tug, and then sent it with a scow In tow so 
that it did not reach plaintifC's property until April iOth, and was unable 
to then tow enough stone to protect the bulkhead before April 12th, when 
a violent storm occurred, and wrecked ail that part of the bulkhead con- 
structed, except that which had been protected by stones towed on two 
days after the tug's arrivai. Beld, that défendants' négligence in faillng 
to promptly and properly transmit the tug as agreed was the proximate 
cause of plalntifE's damage. 

On Contract. Demurrer to Déclaration. 

Grey, McDermott & Enright, for plaintiff. 
Watkins & Avis, for défendants. 

LANNING, District Judge. By his déclaration in this case the 
plaintifï avers that on April 3, 1903, he was the owner of Woodland 
Beach, a summer resort or park in the state of Delaw^are, and was 
then engaged in building a bulkhead to protect the beach from the 
action of the tides and from being destroyed by storms; that the 
défendants on April 3, 1903, entered into a contract with the plain- 
tifï whereby they agreed to furnish the plaintifï with a tugboat of 
sufficient power to tow barges of 50 tons' capacity from Collins 
Beach, in the state of Delaware, to the above-mentioned Woodland 
Beach, and that the tugboat should leave Philadelphia "not later 
than the 7th day of April, 1903, and should continue in the employ 
of said plaintiff until the completion of the work, which was de- 
scribed as being the removal of stone from the face of Collins Beach, 
or the doing of anything which the plaintifï might désire or order" ; 
that on or about April 7, 1903, the plaintifï had completed about 
500 feet of the bulkhead, which he then desired to hâve protected by 
stone ballast ; and that he had engaged the défendants' tugboat for 
the express purpose of securing stones from Collins Beach for the 
protection of the bulkhead against tides and storms. The déc- 
laration also contains the foUowing averment: 

"The said défendants, well knowlng the purpose for which their said tug 
was hired by the plaintiff, and well knowlng the danger from storms to which 
said bulkhead was exposed, willfully and carelessly neglected to leave Phila- 
delphia on the 7th day of April, 1003, according to the terms of their said 
agreement, and did not leave until the 8th day of April, 1903, and willfully 
and against the express orders of said plaintiff towed a large scow to said 
Woodland Beach, by reason whereof the said tugboat was greatly delayed, 
and did not reach said Woodland Beach until the evening of Frlday, the lOth 
day of April, 1903, three days later than she should hâve arrlved, and three 
days later than the said défendants had contraeted she should arrive; and 
by reason of the said delay, and the failure of the said tugboat to leave 
Philadelphia on the 7th day of April, 1903, the said tugboat, after her arrivai 
at Woodland Beach, was unable to tow enough stone to protect said bulktiead 
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before Smiday, the 12th day of April, 1903, and on sald 12th day of AprlI. 
1903, a violent storm occurred at sald Woodland Beach, and entirely wrecked 
and washed away the plaintiff's said bulkhead, except a few feet of said 
bulkhead, which waè protected by stones towed by said tugboat on Saturday, 
the llth day of April, 1903 — the day after her arrivai — and greatly washed 
away and damaged the plalntifC's said beach, to the damage of the sald plaln- 
tlff four thousand dollars." 

There are several grounds of demurrer, but they are ail fonnded 
on the gênerai charge that the alleged négligence of the défendants 
was not the proximate cause of the damage complained of by the 
plaintiff. 

I think the demurrer must be overruled. The plaintiff specifically 
charges in his déclaration that the défendants knew the spécial 
circumstances existing when the contract was made, and the dam- 
age from storms likely to arise in case of delay. On April Yth the 
bulkhead was in that stage of construction which rendered it im- 
portant that it should be properly protected by stone ballast before 
any storm should occur. The case is therefore brought, as I 
think, within the doctrine of the English leading case so often re- 
ferred to and followed by the courts of this country. Hadley v. 
Baxendale, 9 Exch. 341; also 5 English Ruling Cases, 503. The 
rule laid down in that case was stated in thèse words : 

"When two parties hâve made a contract, which one of them has broken, 
the damages which the other party ought to receive In respect of such breach 
of contract should be such as may fairly and reasonably be considered either 
arising naturally (1. e., accordlng to the usual course of thlngs) from such 
breach of contract itself, or such as may reasonably be supposed to hâve been 
in the contemplation of both parties, at the time they made the contract, as 
the probable resuit of the breach of it. Now, if the spécial circumstances 
under which the contract was actually made were communicated by the 
plalntlfCs to the défendants, and thus known to both parties, the damages re- 
sulting from the breach of snch a contract, which they would reasonably con- 
teniplate, would be the amount of injury which would ordlnarlly follow from 
a breach of contract under thèse spécial circumstances so known and com- 
municated." 

To the same effect, see American Notes to Hadley v. Baxen- 
dale, 6 English Ruling Cases, bottom of page 624 ; Boutin v. Rudd, 
82 Fed. 685, 27 C. C. A. 626. The same principle was applied in 
the case of Parmalee v. Wilks, 22 Barb. 539, and in Taylor Manu- 
facturing Company v. Hatcher Manufacturing Company (C. C.) 
39 Fed. 440, 3 L. R. A. 587. 

The demurrer will be overruled, with costs, and with leave to the 
défendants to plead within a reasonable time, if they désire it. 



KING V. DAVIS et al. 

(Circuit Court, W. D. Virginia. December 21, 1903.) 

1. Ejectment—Judgment— Execution— Delay— Revival. 

Where a judgment in favor of plaintiff In ejectment was not enforced 
by a writ of possession within a year and a day after It was entered, It 
Is Insuflîeient to support a writ subsequently issued wîthout being re- 
vived, both as provlded by Code Va. 1887, § 3577 [Va. Code 1904, p. 1910], 
and at common law. 
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2. Samb— SciEE Facias—Proceedings— Final Judgment. 

A scire facias proceeding to revive a default judgment In ejectment in 
the Virginia fédéral courts is matured at rules, but thé oJfice judgment ou 
default does not become final until there is either a judgment of the court 
at the foUowing term, conflrming it, or until tlie term, or the IStli day 
thereof, bas passed vfithout an order setting it aside. 

3. Pkocess— Service— Name of Défendant. 

Where a défendant named "Francis" was personally served with procesw 
In whlcb be vyas named "France," and be was subsequently given a notice 
that plaintlfC would ask leave to amend, in wbicb bis name was properly 
spelled, be Is bound by a judgment, though he failed to appear. 

4. SAME— SUBSTITUTED SeKVICE— POSTINQ ON FRONT DOOB. 

Under Code Va. 1887, § 3207 [Va. Code 1904, p. 1684], authorlzing sub- 
stltuted service by posting on tbe "front door," a return sbowing service 
by posting up and leaving on "the door" of defendant's usual dwelling 
bouse does not show a valid service. 

5. Same— Service on Wife. 

Code Va. 1887, § 3207 [Va. Code 1904, p. 1684], authorizes substltuted 
service by deliverlng a copy at defendant's usual place of abode, and 
giving Information of its purport to bis wife or any person found there, 
"w-ho is a member of bis family," and above the âge of 16 years. Helâ, 
that such section sbould be construed as requiring that the wife sbould 
be a member of defendant's family in order to be entitled to reeeive tha 
process, so that a return sbowing service by leaving a copy with defend- 
ant's wife, but not stating that she was a member of defendant's family, 
Is insufficient. 

6. Same— Fedeeal Cotjbts— Following State Décisions. 

A question as to whether presumptions wlll be made In ald of a de- 
fectlve return of substituted service is a question of gênerai lavr, with 
référence to which décisions of the highest state courts are not conclusive 
on the fédéral courts. 

[Ed. Note.— State laws as rules of décision In fédéral courts, see notes 
to Wilson V. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

7. Same— Jtjdgments— Vacation— Motions— Pleas. 

Where, on scire facias to revive a default judgment in ejectment, it 
appeared that the returns of service as to two of the défendants were 
insufficient to show a valid service on them, the judgment will be held 
vold as to them under either their motions to vacate or their pleas of nul 
tlel record, but subject to the right of amendment of the returns of service 
in certain cases. 

8. Same— Amekdment of Return of Service. 

Where, in ejectment, the returns of service as to two of the défendants 
were détective, one for failure to show that the door of defendant's 
abode on which the process was posted was the "front door," and tbe 
other for failure to show that defendant's wife, with whom the process 
was left, was a member of his family, such returns, though made by a 
private person, might be amended to show the fact, as agalnst défend- 
ants themselves, on scire facias to revive a default judgment against de- 
fendants. 

9. Same— FEDERAL Courts— State Décisions. 

Whether a return of substituted service of process In fédéral courts 
can be amended Is a question of the power of the court, with référence 
to which It Is not bound by state décisions. 

10. Same— Déclaration— Amendment. 

Under Code Va. 1887, § 3253 [Va. Code 1904, p. 1712], authorlzing an 
amendment of plalntiff's déclaration before defendant's appearance. 
where, in ejectment to recover land, the original déclaration contained 
not only a description of the land sued for, but an allégation that dé- 
fendants were unlawfully withholdiug the possession thereof from plain- 



200 137 FEDERAL REPORTER. 

tlff, he was entltled to amend the description in such déclaration before 
défendants' appearance, whether défendants were personally or eonstrue- 
tively served. 

11. SAME— DeFAULT JUDQMENT— RULE TO PlEAD— SERVICE— VACATION OF JuDG- 
MENT AFTBE TeeM. 

Code Va. 1887, §§ 2733, 3284 [Va. Code 1904, pp. 1406, 1728], having dis- 
pensed wltli ttie necessity of a rule to plead before entry of a default 
judgment In ejectment where there bas been no appearance, the fact that 
no such rule was served, as dlrected by a court order, was net ground for 
vacation of a default judgment long after the term at which it was ren- 
dered. 

12. Same— Statement of Damages— Filin g— Writ of Inquibt. 

Since Code Va. 1887, J 2751 [Va. Code 1904, p. 1412], authorizes the 
flling of a statement of damages In ejectment after the flling of the décla- 
ration, but before défendants' appearance, and before trial, It was proper 
for the clerk, in entering confirmation of the common order on default, 
to award a writ of inquiry, though no statement of damages had been 
filed. 

13. Same— PiNAi, Judgment, 

The ofiElce judgment, on default In ejectment, cannot In any case be- 
come final without the intervention of the court or jury. 

14. Same. 

Where no statement of damages in ejectment was flled, so as to re- 
quire an inquiry either by the court or jury, as provided by Code Va. 1887, 
§ 2751 [Va. Code 1904, p. 1412], the court was authorized, at the term 
following the office judgment after default, or at any subséquent term, 
to enter judgment that plaintifC recover possession of the land sued for, 
and make such office jndgment final, without setting the cause for in- 
quiry at the next term. 

15. Same— Weit of Inquiet. 

Where, in ejectment, défendants were tn default, and the case was ripe 
for final judgment without a writ of Inquiry at the time an order was 
eutered reciting that, défendants' time to plead having expired, It was 
ordered that the case be set for inquiry at the next term, and that the 
clerk notify défendants thereof by mail, the entry of such order was a 
mère Irregularity, and did not afCect the validity of a final judgment 
subsequently entered. 

16. Same— Construction of Oedee. 

Where, in ejectment, there was no necessity of an inquiry, and the 
court entered an order, after the case was ripe for final judgment, recit- 
ing that, défendants' time to plead having expired, the cause was set 
down for inquiry, such récital was équivalent to an order making the 
office judgment final. 

17. Same — Leave to Amend — Notice— Service. 

Notice of leave to amend a déclaration in ejectment being unnecessary, 
an erroneous judgment of the court that the return of service of such 
notice was sufflcient was immaterial, and could not be considered an er- 
ror of law sufflcient to justify vacation of the final judgment. 

18. Same— Eeeors of Pact— Materiality- Effect. 

Défendants In ejectment, not being entltled, as a matter of rlght, either 
to notice of an application to amend the déclaration, or to service of a 
rule to plead before judgment, findings of fact by the trial court with 
référence to the service of such a notice and rule on certain of the de- 
fendants, if erroneous, are not material, and therefore are insufficient 
to authorize a vacation of a final judgment in favor of plaintiff. 

19. Same— SciEE Pacias— Répugnant Pleas. 

Under Code Va. 1887, § 3264 [Va. Code 1904, p. 1718], authorizing a 
défendant In any action to plead as many several matters as he shall 
think necessary, pleas to scire facias to revive a default judgment in 
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ejeetment, denying service of process, déclaration, and notices In the man- 
ner and at the time and places stated In the returns, and alleging service 
by an unauthorlzed person, are not objectionable, though répugnant. 

20. Same— Denial of Sebvice— Oontbadicting Recobd— Coliateeal Attack. 

A plea to a writ of sclre facias to revive a judgment denying service 
of process is a collatéral attack on the judgment, on which défendants 
are not entitled to eontradict the record, shovving a valid service, by 
évidence aliunde. 

21. Same— Service— Peivatb Pebson— Authobitt. 

Code Va. 1887, § 3207 [Va. Code 1904, p. 1684], providlng that any 
sherifiC, sergeant, or eonstable shall serve a notice within his county, and 
make return of the manner and time of service, and that such return, or 
a similar return by any other person who vérifies It by affldavit, shall 
be évidence of the manner and time of service, authorizes service by any 
person If the return be verlfled by affldavit 

^^ S A MBÎ— -P LE A 

Under Code Va. 1887, § 3207 [Va. Code 1904, p. 1684], authorizing serv- 
ice by any person, a plea alleging that the person making the service 
was the paid agent of the plaintiff, employed to compromise wlth divers 
claimants of the land sued for and to aid plaintifE in recovering the 
land, etc., is insufflcient. 

23. Same— DEFENSES— Feaud. 

That a judgment in ejectment was recovered by fraud is no défense in 
a collatéral proceedlng by sclre facias to revive the judgment. 

24. FEDERAL Courts— JtiEisDiCTioN— Vacation of Judgment— Feaud. 

Fédéral courts of equlty having jurisdiction to vaeate judgments at law 
procured by fraud, under Rev. St. U. S. § 723 [U. S. Comp. St. 1901, p. 
583], forbidding suits in equity where there is an adéquate remedy at 
law, fraud Is no ground for vacation of a default judgment in ejectment, 
recovered in a fédéral law court at a former term, in such court. 

25. Same— Action Against Tenant— Termination of Lease— Plea. 

Where, in ejectment, a landlord claiming title to a part of the premises 
was not made a party, a plea by his tenant in possession, at the time the 
action was begun, to scire facias to revive a judgment by default against 
the tenant, that he was a mère tenant in possession, and that since the 
judgment his lease had explred, and he had surrendered possession and 
removed from the land, is insufflcient to prevent judgment against him. 

26. Same— Subséquent Possession of Landloed— Estoppel— Res Judicàta. 

Code Va. 1887, § 27,56 [Va. Code 1904, p. 1414], provides that a judgment 
in ejectment shall be concluslve as to the title or right of possession estab- 
llshed in such action on the party against whom it is rendered, and against 
ail persons claiming from, through, or under such party by title accruing 
after commencement of such action. Held, that where a tenant, and not 
a landlord, was sued in ejectment to recover land of which the tenant 
was in possession, and, before exécution, the tenant removed and the land- 
lord entered, elther personally or by another tenant, neither the landlord 
nor such subséquent tenant could be eonsidered as claiming through or un- 
der the former tenant who was a party to the suit, and the landlord was 
therefore not bound by the judgment as an estoppel. 

27. Same — Opening of Judgment. 

Where ejectment was brought by a third person against a tenant, and 
the landlord had no knowledge of the action in time to bave himself made 
a party. he is entitled to bave a judgment against the tenant entered 
by default opened, and to be allowed to défend on a pétition therefor, 
filed before exécution of the wrlt of possession. 

28. Same— Fédéral Courts— Jueisdiction— Diverse Citizenship. 

Where ejectment, was brought in a fédéral court In which the requisite 
diversity of citizenship appeared, aud, after judgment against a tenant 
of a part of the tract, his landlord, who was not a party to the suit, ap- 
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peared and sought to hâve the juclgment opened, the fact that such land- 
lorrt is of the same cltlzenship as plaintiff would not oust the court of 
jurlsdictlon. 

[Ed. Note. — Diverse cltlzenship as a ground of fédéral jurlsdictlon, see 
notes to Shipp v. Williams, 10 C. C. A. 249: Mason v. Dullagham, 27 C. 
C. A. 298.] 

At Law. 

The questions now to be deeided originated In an action of ejectment brought 
in this court at Harrisonburg in 1896 by Henry C. King against the following 
17 persons: John Allen, Cyrus Blankenship, Reese Davis, Bazil Dotson, David 
Dotson, John Dotson, Ransom Dotson, Elijah Estep, H. M. Francis, Montre- 
ville Hunt, Robert Hurley, Archlbald Justus, S. W. Mcinturf, Jane Mounts. 
Levl Woolford, Mary Woolford, and Wm. R. Woolford. The notice attached 
to the déclaration, required by section 2727 et seq.. Code 1887 [Va. Code 1904, 
p. 1404], was addressed to each of the above-named défendants. In the déc- 
laration the land sued (or Is described In the language of the Morris grant 
(Watlîins V. King, 118 Fed. 524, 526, 55 C. 0. A. 290). The return of service 
of the notice and déclaration is sllent as to S. W. Mcinturf, Mary Woolford, 
and Wm. R. Woolford. It Is not In the required form as to Cyrus Blanken- 
ship and Reese Davis. As to H. M. Francis, a question has been raised be- 
cause hls name is erroneously spelled "France" in thèse and in some of the 
papers to be subsequently mentioned. The return as to the remalnlng de- 
fendants is in valid form. The service was.,made by one Manns. not an offl- 
cer, who vérifies hls return. See section 3207, Code 1887 [Va. Code 1904, p. 1684]. 
In accordance with the notice the déclaration was filed, and therewith the 
above-mentloned return of service, on June 15, 1896. At the second June 
rules, 1896, the common order was noted as to ail the défendants except 
Mcinturf and Mary and Wm. R. Woolford. At the flrst July rules follow- 
ing the elerk's entry In the nile doeket was "Common order conflrmed and 
verit of inquiry." Nothing further seems to hâve been done until July 11, 
1898. On that day the plaintiff issued a notice (to be hereafter designated 
as the notice of July 11, 1898) addressed to each of the abo^e-named 17 de- 
fendants, to the eflfect that he would on July 19, 1898, or as soon thereafter 
as counsel could be heard, ask leave to flle an amendment to his déclaration, 
"giving more spécifie description of the premises declared for," and that he 
would also move for a rule requiring the détendants to plead to said déclara- 
tion. The return of service of this notice does not mention Mcinturf, Mary 
Woolford, or Wm. R. Woolford. It Is not In the required form as to John 
Allen, Oyrus Blankenship, Reese Davis, H. M. Francis, Arehibald Justus, and 
Levl Woolford. As to the remaining défendants the return is in strlctly reg- 
ular form. It should be stated hère that the name of Montreville Hunt is 
occasionally spelled in the varions papers in this record "Montville," and oc- 
casionally "Monteville." The name Justus Is occasionally spelled "Justice." 
But no point has been made as to thèse différences in spelling. 

On July 19, 1898, the following order was eutered: 

"At an adjourned term of the Circuit Court of the United States of America 
for the Western District of Virginia, held at the courthouse in Harrisonburg 
ou Tuesday, July 19th, 1898. Présent, Hon. John Paul, Judge, presiding. 

"Henry C. King v. Reese Davis et als. Bjectment. 

"This day came the plaintiff herein by his counsel in open court, and pre- 
sented a proposed amendment to his déclaration in this cause, and moved the 
court for leave to file the same; and the said proposed amendment being In- 
spected by the court, and it being deemed proper to be made, and it appearing 
to the court that due notice of the intention of plaintiff to offer said amend- 
ment at this time has been glven to défendants Reese Davis, Jane Mounts, 
Elijah Estep, Monteville Hunt, Robert Hurley, H. M. Francis, Cyrus Blanken- 
ship, Bazil Dotson, Ransom Dotson, John Dotson, John Allen, and Archlbald 
Justice, it is ordered that plaintiff hâve leave to amend his déclaration herein 
In the direction of a more spécifie description of the premises therein claimed, 
and to file herein hls said proposed amendment, which Is accordingly done. 
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"And it appeariug that défendants herein hâve not heretofore pleaded to 
said déclaration, on furtlier motion of plaintiff, by his counsel, it is ordered 
that a rule to plead to said déclaration be, and tbe same is hereby, awarded, 
requiring défendants who were served with notice of said motion as afore- 
said to appear and plead to said déclaration, as amended, at or before the 
September next rules of this court, and requiring the other défendants lu said 
case to appear and plead to said déclaration at the second rule day after said 
rule sball hâve been served upon tbem. 

"July 19th, 1898. John Paul, Dist. Judge." 

The amended déclaration flled under the foregoing order on July 19, 1898, 
commences: "Now cornes the plaintiff above nanied, and, by leave of court 
flrst had, amenda his déclaration, heretofore filed herein, so far only as re- 
lates to the description of the promises therein declared for, by Inserting after 
the description therein the following words, vlz., 'which said tract of land is 
more particularly and more accurately described according to a resurvey there- 
of made by W. D. Sell, C. E., In the year 1895, under order of this court, as 
follows, to vrit.' " The description that follows Is of the location of the Morris 
grant, as contended for by King in the case of Watkins v. King, 118 Fed. 
527, as shown on the plat In that report, by the letters "A. P. H. I. J. M." 

Bearlng date of July 19, 1898, there are in the papcrs of this cause many 
identlcal copies of a rule to shovp cause why certain défendants should not 
plead to the amended déclaration. But no attempt appears to bave been 
made to serve this rule. 

The next step taken in the cause ■wa.s the entry on October 31, 1899, of the 
following order: 

"At an adjourned term of the Circuit Court • » « continued and held 
at the courthouse In Harrisonburg, on Tuesday the Slst day of October, 1899: 

"Henry C. King v. Reese Davis et als. In Ejectment. 

"It appearing to the court that the défendants bave not appeared or pleaded 
herein, and time to plead having expired, on motion of plaintiff by his counsel, 
it is ordered that said cause be set down for inquiry at the next term of this 
court, and that the clerk notify the défendants hereof, and of the time of 
holding said term, by sendlng copies of this order and of the order flxing said 
term to said défendants by mail. 

"Oct. 31st, 1899. John Paul, Dist. Judge." 

On November 17, 1899, there was flled a copy of the foregoing order, to 
which was appended the following certiflcate: 

"I, A. K. Fletcher, clerk of the above named court, do certify that on 17th 
day of November, 1899, I transmitted to each of the défendants In the above 
cause a copy of the foregoing order and of the order therein referred to as 
by the above order directed. A. K. Fletcher, Clerk." 

It may hère be stated that by act of September 25, 1890, the regular terms 
at Harrisonburg are requlred to be commenced on the Tuesday after the flrst 
Monday In June and December. C. 922, 26 Stat. 474 [U. S. Comp. St. 1901. 
p. 437]. 

At the December term, 1899, nothing appears to hâve been done. At the 
June term, 1900, a jury was sworn to exécute the writ of inquiry, and on Junu 
23, 1900, a verdict was returned finding for the plaintiff in fee simple ail the 
land in this State embraced within the Unes as claimed by the plaintiff In 
the amended déclaration. The .iudgment entered on June 23, 1900, reads, so 
far as now materlal, as follows: 

"This day eame the plaintiff by his counsel, and the défendants not appear- 
ing or pleadlng, the court proceeds to exécute the writ of inquiry awarded 
at rules, and thereupon came a jury. * * * 

"And thereupon It is considered by the court that the plaintiff, Henry C. 
King, recover of the défendants Reese Davis, Ransom Dotson, David Dotson, 
H. M. France, Archibald Justus, Cyrus Blankenship, Samuel W. Mcinturf, 
John Allen, Mary Wolford, Wm. R. Wolford, Levi Wolford, Elijah Estep,, 
Monteville Hunt, Bazll Dotson, and Robert Hurley, and each of them, the 
land and promises In the déclaration and verdict described. to the estent ot 
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an estate In fee therein, and that he recover the possession of said premlses, 
together wlth his eosts hereln expended, and that the clerk of this court do 
Issue a writ of possession dlreeting the marshal of thi3 court to place the sald 
plaintilï in the possession of said premises. 

"June 23, 1900. John Paul, District Judge." 

It should be hère stated that by an order entered December 2, 1902, the 
judgment rendered against Samuel W. Mclnturf, Mary Woolford, and Wm. 
R. Woolford was annulled, without résistance by the plaintifC, on the gronnd 
thàt no notice had ever been given thèse défendants. 

Nothing further was done until March 27, 1902, at which time, without any 
order of court authorizing it, the clerk issued a writ of possession. Beforo 
any proper effort to enforce thls writ was made, my attention was called to 
the fact that it had been issued. I thereupon suggested to counsel a belief 
that the issue of the writ was Irregular. Thls view was apparently ac- 
qulesced In by plalntifC's counsel, and no further attempt was made to exé- 
cute the writ. On March 20, 1903, a writ of scire faclas was issued, ad- 
dressed to Reese Davis, Ransom Dotson, David Dotson, H. M. France, Archi- 
bald Justus, Cyrus Blankenship, John Allen, Levl Woolford, Elijah Estep, 
Monteville Hunt, BazlI Dotson, and Robert Hurley, requiring them to appear 
at the elerk's office at the second Aprll rules, 1903 (April 20th), to show 
cause why Klng should not hâve exécution of his judgment against them. 
Upon the return of this writ, the clerk, conceiving the return to be proper as 
to ail the défendants named, matured the cause at rules, and on May 11, 1903 
(again without action by and without the knowledge of the court), issued an- 
other writ of possession. When this fact came to my knowledge I informally 
direeted the marshal not to exécute the writ of possession until further order, 
and advised counsel that I was of opinion that the writ of possession should 
not hâve been issued prior to the term succeeding the maturing of the scire 
facias. At that term (June Term, 1903), at Harrisonburg, by consent, no 
further action was taken then to transfer the cause to Lynchburg, to be taken 
up at a spécial term to commence July 1, 1903. DUring said last-mentioned 
term the plaintifif, conceiving the revival of the judgment by scire facias to 
hâve been unnecessary, moved that a writ of possession be forthwith issued. 
This motion was opposed, and was taken under advisenient. At the same 
time the défendants moved that the judgment of June 23, 1900, be vacated. 
This was opposed, and time taken by the court for considération. The de- 
fendants then each flled pleas of nul tlel record, on which issue was joined, 
and also offered to flle.sundry other pleas in writing, to the flling of which 
objection was made, and thèse questions were also reserved. Brlefs bave 
been sent me by counsel, and it Is now my duty to dispose of at least some 
of the interesting questions thus raised. 

M. F. Stiles and Daniel Trigg, for plaintiff. 

R. R. Henry and E. M. Fulton, for défendants. 

McDOWELL, District Judge (after stating the facts). 1. The 
motion of plaintiff that a writ of possession be issued without regard 
to the scire facias should, I think, without considering any other 
ground, be overruled on the ground that the judgment must be re- 
vived before exécution can properly be issued. The delay in issu- 
ing the writ of possession was not caused by injunction, agreement, 
or by appellate proceedings. Under thèse circumstances, at the 
common law, unless the writ were issued within a year and a day 
after the judgment, the judgment must be revived. Freeman on 
Executions, vol. 1, § 27; volume 3, § 470; Adams, Ejectment, p. 
346; 7 Enty. PI. & Pr. 351. The Virginia statute (section 3577, 
Code 1887 [Va. Code 1904, p. 1910] ) fixes the time at one year. It 
is not necessary to décide that this statute applies in this case as 
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well as where the judgment is for money; for îf not, the common- 
law rule is left in force. 

3. The procédure on the writ of scire facias should conforrn. as 
nearly as may be, to the state procédure. Rev. St. U. S. 914 [U. S. 
Comp. St. 1901, p. 684]. The following Virginia authorities show 
that under the state practice the action on the scire facias takes the 
same course as an ordinary action at law in which a writ of in- 
quiry is dispensed with under section 3285, Code 1887 [Va. Code 
1904, p. 1729]. It is matured at rules, but the office judgment on 
default does not become final until there is either a judgment of the 
court at the following term confirming it, or until the term, or pos- 
sibly the 15th day thereof, has passed without an order setting it 
aside. 2 Barton, Law Pr. p. 1034; Russel v. Clayton, 3 Call, 41: 
Lyons v. Gregory, 3 Hen. & M. 237; Evans v. Freeland, 3 Munf. 
119; Day v. Pickett, 4 Munf. 104; Jones v. Doe, 6 Munf. 105; 
Cosby's Ex'rs v. Bell's Adm'x, 6 Munf. 282; Lang v. Lewis' Adm'r, 
1 Rand. 277 : Early v. Clarkson's Adm'r, 7 Leigh, 83 ; Rogers v. 
Denham's Heirs, 2 Grat. 200 ; Williamson v. Crawford, 7 Grat. 203 ; 
Richardson's Adm'r v. Prince George Justices, 11 Grat. 190; and 
McVeigh v. Bank, 76 Va. 267. 

3. The motion made in behalf of ail the défendants to vacate the 
judgment of June 23, 1900, is now to be considered. Leaving out 
of view Mcinturf and Mary and Wm. R. Woolford (as to whom the 
judgment has heretofore been vacated), the défendants are, as 
named in the déclaration: 

(1) John Allen, (8) Elijah Estep. 

(2) Cyrus Blankenship. (9) H. M. France. 

(3) Reese Davis. (10) Monteville Hunt. 

(4) Bazil Dotson. (11) Robert Hurley. 

(5) David Dotson. (12) Archibald Justus. 

(6) John Dotson. (13) Jane Mounts. 

(7) Ransom Dotson. (14) Levi Woolford. 

Of the above, Jane Mounts and John Dotson are not mentioned 
in the judgment or in the scire facias. As to thèse two défendants, 
at least, no writ of possession can issue now, and we need not fur- 
ther consider them. 

Of the remaining twelve défendants, I am of opinion that the 
return of service of the original déclaration and notice is sufficient 
as to 

John Allen. H. M. Francis. 

Bazil Dotson. Monterville Hunt. 

David Dotson. Robert Hurley. 

Ransom Dotson. Archibald Justus. 

Elijah Estep. Levi Woolford. 

(a) As to H. M. Francis : 

The déclaration (and notice) Is against H. M. France. 

The return shows personal service on H. M. France. 

The notice of July 11, 1898, is addressed to H. M. Francis. 

The imperfect return thereon shows service thereof on the wife 
of H. M. Francis. 
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The order of July 19, 1898, recites service of the notice of July 
11, 1898, on, and orders a rule to plead against, H. M. Francis, 

The judgment of June 23, 1900, is against H. M. France. 

The scire facias is addressed to H. M, France. 

The service thereof was made on H. M. Francis. 

The defendant's name, as shown by his pleas to the scire facias, 
is H. M. Francis. 

Does the mistake in the spelling of the defendant's name nullify 
the judgment? It is probable that the one-syllable word "France" 
and the two-syllable word "Francis" should not be held idem 
sonans. However, I do not understand that it is claimed that the 
original déclaration and notice were not served on the défendant 
Francis. As the service was personal, and not constructive, the 
weight of American authority is to the efifect that the défendant 
sued in the wrong name, even if he does not appear, is bound by 
the judgment. 14 Ency. PI. & Pr. 300, 301; 1 Black, Judgments 
(2d Ed.) § 213. And especially should this be the rule where the 
defendant's name is properly spelled, as hère, in the notice that 
leave to amend would be asked, which notice, it is not denied, 
reached the défendant. 

(b) The return as to Cyrus Blankenship shows an attempt at a 
substituted service, as follows: 

"And on sald Cyrus Blankenship, on June 5, 1896, by posting up and leav- 
Ing upon the door of his usual dwelling place a llke copy of said notice and 
déclaration, neither the sald Cyrus nor any member of his family over the 
âge of sixteen years being found by affiant In sald district." 

The objection to this return is that it does not affirmatively show 
that the papers were left posted on the "front door." Code 1887, 
§ 3207 [ V^. Code 1904, p. 1684] . Substituted service of process is 
a departure from the common law, and the return must affirmatively 
show a compliance with ail the essential requirements of the stat- 
utes. 4 Minor, 646 ; Staunton B. & E. Co. v. Haden, 92 Va. 206, 
23 S. E. 285. Indeed, it has been said that everything is to be in- 
ferred against such return which the departure from the statute will 
warrant. 22 Am. & Eng. Ency. (Ist Ed.) note 1, p. 183. But, at 
the least, such return is to be strictiy construed, and nothing may 
be added by intendment. See 22 Am. & Eng. Ency. (Ist Ed.) 152, 
182, 183, and notes ; U. S. v. Téléphone Co. (C. C.) 29 Fed. 33 ; Harris 
V. Hardeman, 55 U. S. 345, 14 L. Ed. 444; Earle v. McVeigh, 91 
U. S. 503, 23 L. Ed. 398; Alexandria v. Fairfax, 95 U. S. 780, 24 
L. Ed. 583; Settlemier v. Sullivan, 97 U. S. 447, 24 L. Ed. 1110; 
Lewis v. Botkin, 4 W. Va. 538 ; Midkifï v. Lusher, 27 W. Va. 441. 
Applying thèse principles to the return as to Blankenship, it must 
be held that there was no suiïïcient service as to him. 

(c) As to Reese Davis: The return is objected to for several 
reasons, but I find only one point that strikes me as of much force : 
There is no affirmative statement in the return that Davis' wife, 
although found at his usual place of abode, was a member of his 
family. It is contended that for this reason the return is fatally 
defective. The statute (section 3207/ Code 1887 [Va. Code 1904, 
p. 1684]), reads: 
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"* * • Or, If he [the défendant] be not found at hls usual place of abode, 
by dellvering such copy and giving information of its purport to hls wife or 
any person foiind there, who is a meinber of his famlly, and above the âge of 
16 years; or, if neither he nor his wife, nor any such person be found there, 
by leaving such copy posted at the front door of said place of abode. Any 
sherifC, sergeant or constable, thereto required, shall serve a notice within his 
county or corporation, and make return of the time and manner of service, 
* • *. Such return, or a similar return by any other person who vérifies 
it by affidavit, shall be évidence of the manner and time of service." 

So far as I hâve been able to ascertâin, it is impossible to settle 
the question hère presented on authority. In Judge Moncure's 
opinion in Goolsby v. St. John, 25 Grat. 156, the return was : "Ex- 
ecuted on Robert Goolsby by leaving a copy at his house with sis- 
ter ; and on James Rector by leaving copy at his house with wife." 
In the opinion, which is obiter as to tins question, and which con- 
tains (page 155) a quotation of the statute in which the punctuation 
is erroneous, it is said : 

"• * • The summons v^as executed * * • by leaving a copy at the 
house of each with a slster of one and the wife of the other, without saying 
that the défendants were not found at their usual places of abode, that the 
slster in the one case, and the wife in the other, were menibers of the familles 
of the défendants respectively, and above the âge of sixteen years. * * *" 

In Judge Anderson's opinion in Smithson v. Briggs, 33 Grat. 183, 
which is also obiter as to this question, and which gives a quotation 
of the statute in which the punctuation is erroneous, it is said: 

"But If dellvered to his wife or other person, the service wlll not be good 
unless it be delivered at his usual place of abode, and, if not delivered to his 
wife, the person to whom it is dellvered niust not only be over sixteen years 
of âge, but must be a member of his family." 

The form given in 1 Barton's Law Practice (2d Ed.) note, p. 
271, seems to indicate that the return need not state that the wife 
is a member of the defendant's family. The form given in 2 Bar- 
ton's Chancery Practice (2d Ed.) p. 1267, seems to indicate that the 
return should state that the wife is a member of the defendant's 
family. 

In construing a return of substituted service of process, no 
presumptions should be made in its favor. Hence we are not at 
liberty to présume that Davis' wife was a member of his family, 
although found at her husband's usual place of abode. Therefore 
the question hère is, did the Législature mean that the clause, "who 
is a member of his family," should qualify the noun "wife" as well 
as the noun "person"? The statute is so punctuated as to indicate 
that such was the intention. If the intent had been otherwise, I 
think the proper punctuation would be, "* * * to his wife, 
or any person found there who is a member of his family, and above 
the âge of sixteen years." The punctuation as found in the Code 
of 1S87 is found in the Codes of 1873, 1860, and 1849. See, also. 
Code 1819, vol. 1, p. 506, c. 128, § 66. It is often said that the 
punctuation is no part of a statute, and it is certainly true that the 
punctuation is the most fallible indicium by which to construe a 
statute. 1 Fed. St. Ann. xl ; 23 Am. & Eng. Ency. (Ist Ed.) 334. 
But in a case of grave doubt as to the intent, the punctuation may 
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aid in determining the question. Sutherland, Stat. Constr. § 232. 
Is there hère any grave doubt as to the intent? I am sure the 
Législature would never hâve provided for constructive service on 
a defendant's wife except on the assumption that she were a mem- 
ber of his family. And it is not alv\rays the case that a man's wife 
is a member of his family. Where husband and wife hâve separated 
and live apart, or hâve been divorced a mensa, the wife is not, 
within the intent of this statute, as I think, a member of her hus- 
band's family. And it is not impossible that she might be found at 
his place of abode in his absence, although not a member of his 
family. Indeed, under such circumstances she would naturally 
sélect a time when her husband is absent to visit her children, for 
instance, at the husband's home. This statute only authorizes 
service on the defendant's wife in case she be found at his usual 
place of abode. If service on the wife were allowed at any place, 
it would be more clear that the words "who is a member of his 
family" were intended to qualify the word "wife." As service is 
only allowed at the husband's usual place of abode, we cannot say 
that it is certain that the qualifying clause applies to the word 
"wife," unless we assume that the Législature contemplated and 
provided for a case where a man's wife, who had ceased to be a 
member of his family, was found, by a person seeking to serve pro- 
cess, at the husband's usual place of abode. Such a state of 
facts would very rarely exist. It is possible that the Législature 
either never contemplated such a state of facts, or thought it too 
improbable of occurrence to provide for it. But as such state of 
facts could exist (and, if it did, the wife, under such circum- 
stances, would be at least as little Hkely as any stranger to see 
that the process reached the husband), and as the Législature may 
hâve contemplated its existence, it seems to me that a grave doubt 
as to the true interprétation of the statute does exist. Such be- 
ing the case, I must follow the meaning indicated by the punctua- 
tion, and hold that as to Reese Davis the return of service is fatally 
defective because it does not affirmatively show that his wife was 
a member of his family. In this connection it is proper to say that 
Ihave not overlooked the opinion of the majority of the court in 
Smithson v. Briggs, 33 Grat. 183. Even if not overruled in efïect 
by later cases, it is not binding on this court. It is not an opinion 
construing a statute of this state ; it relates to a question of gênerai 
law — whether presumptions will be made in aid of a defective re- 
turn of substituted service. On this question I must follow the 
authorities hereinabove cited, and hold that presumptions in aid of 
such returns cannot be indulged. Having reached the conclusion 
that the returns of service as to Blankenship and Davis are invalid, 
it foUows that, in the présent state of the record, under either their 
motions to vacate the judgment or their pleas of nul tiel record, the 
judgment should be held invalid. Harris v. Hardeman, 14 How. 
334, 14 L. Ed. 444 ; Earle v. McVeigh, 91 U. S. 503, 23 L. Ed. 398 ; 
Alexandria v. Fairfax, 95 U. S. 774, 24 L. Ed. 583, and Id., 28 Grat. 
16 ; Settlemier v. Sullivan, 97 U. S. 444, 24 L. Ed. 1110. 
It may be that now, before any order is entered, the plaintiff will 
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move to allow the return of service as to Blankenship and Davis 
to be amended. If Manns is alive and within reach, and if he can 
truthfully make affidavit that he left the déclaration and notice for 
Blankenship posted on his front door, and that the wife of Davis 
was at the time of the service a member of Davis' family, an inter- 
esting question présents itself. 

In none of the cases last above cited was there any eflfort made 
to hâve the invalid returns of service corrected, and we do not 
know what would hâve been decided had such effort been made. 
There is a class of cases (of which Staunton B. & L. Co. v. Haden, 
92 Va. 202, 23 S. E. 285, and Dillard v Central Va. Iron Co., 82 
Va. 734, 1 S. E. 124, are types) where the return cannot by amend- 
ment be made valid, as where service on the agent of a corporation 
was made within less than the prescribed number of days before 
the return day, or where service was not made on the proper agent 
or not made at the proper place. With such cases we are not now 
concerned. Of them it may be truly said that the judgment is void 
ab initio, and that nothing can be donc to make it valid. In the case 
at bar, if the services were in fact properly made, the want of juris- 
diction is apparent and not real. And I am inclined to the opinion 
that the amendment should be allowed and the judgment held 
valid, at least so far as thèse défendants themselves are concerned. 
In Stotz V. Collins, 83 Va. 423, 2 S. E. 737, a default judgment had 
been rendered on an invalid return of substituted service of process. 
After the close of the term the judgment défendant moved that this 
judgment be vacated. Instead of so doing, the lower court allowed 
the return to be amended, and dismissed the motion to vacate. 
This was afifirmed by the Court of Appeals. In Shenandoah R. 
C. V. Ashby, 86 Va. 232, 9 S. E. 1003, 19 Am. St. Rep. 898, an in- 
valid return of service of process was allowed to be amended 13 
years after a default judgment founded on such return, Judge Lewis 
saying : 

"The case Is not within the prlncîple that proceedings whlch are vold ab 
Initio cannot be rendered valid by amendment, (or hère the effect of the 
amendment was not to confer ,1nrlsdIctlon upon the circuit court, but only to 
perfect the proof of the jurisdiction whlch It had prevlously acquired, but 
of whlch the évidence prescribed by the statute was wanting." 

In Stone v. Wilson, 10 Grat. 533, Judge Moncure said : 

"A court from which process Is Issued may permit the sherlff's return there- 
on to be amended at any time, even though a suit or motion founded on the 
original return be then pending, and even though the proposed amendment be 
Inconsistent wIth the original return and take away the foundatlon of the 
suit or motion." Citing Wardsworth v. Miller, 4 Grat. 99; Smith v. Triplett, 
4 Leigh, 590; BuUltt's Ex'rs v. Winston, 1 Munf. 269; Rucker v. Harrison, 
6 Munf. 181. 

This question is, I think, one of the power of the court, and 
therefore this court is not bound by thèse Virginia décisions. How- 
ever, they seem to me sound, and the proposition is not without the 
abundant support of other authorities. 2 Freeman, Executions {2d 
Ed.) §1 358-360, and authorities cited. See, also, Rickards v. Ladd, 
187 P.— 14 
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6 Sawy. 40, Ped. Cas. No. 11,804; Ex parte Worley (D. C.) 19 
Fed. 586. 

It is true that thé person who made the service in this case was 
not an officer, but this fact does not seem to me sufficient to pre- 
vent a swom amendment by him. The Virginia statute (section 
3207 supra) puts a private person, who makes affidavit to his return, 
upon the footing of an officer. In 10 Grat. 533, it is said that a 
deputy sheriff, other than the one who made the return, may malce 
the amendment. And it is generally held that amendments may be 
made after the officer has gone eut of office, and when no longer 
under the sanction of his oath of office. Reasonable notice of the 
motion to allow the amendment should be given, and the court 
must be satisfied of the truth of the proposed amendment before it 
will be allowed. The question of amendment addresses itself to 
the discrétion of the court, and is allowed only in furtherance of 
justice. 2 Freeman, Ex. § 360. 

I should say, in passing, that, of the 10 défendants with whom we 
are now concerned, the service of the notice of July 11, 1898, is 
defective as to John Allen, H. M. Francis, Archibald Justus, and 
Levi Woolford, and good as to the remainder. As to Levi Woolford 
the return is defective, inter alla, in that it does not show that the 
notice was left posted; as to Allen, Francis, and Justus, in that, 
inter alia, it does not state that information of the purport of the 
paper was given their wives. Consequently the récital in the or- 
der of July 19, 1898, that the notice of July 11, 1898, had been given, 
is erroneous as to Allen, Francis, and Justus. In this order neither 
David Dotson nor Levi Woolford are mentioned by name. 

4. We now reach the motion to vacate the judgment on the two 
following grounds: (1) That there were such wide departures 
from the accepted modes of procédure as to nuUify the judgment : 
and (3) there were errors of fact for which the judgment should 
be vacated. 

(a) The Amendment to the Déclaration. The first alleged de- 
parture from the accepted modes of procédure was the action of 
the court in allowing the amended déclaration to be filed, followed 
by judgment in conformity thereto. The allégation in support of 
the motion to vacate the judgment is that the description given in 
the Morris grant (which was followed in the original déclaration) 
does not, when properly laid down on the ground, cover the land 
claimed by the défendants, while the description given in the 
amended déclaration does includethe défendants' lands. Treat- 
ing this allégation as true, can this court properly vacate and an- 
nul a judgment of a former term? The judgment défendants 
(except Cyrus Blankenship and Reese Davis, as to whom it is not 
now necessary to discuss this motion) were under the jurisdiction 
of the court, and had not entered their appearance. The déclara- 
tion served on them contained not only a description of the land 
declared for, but also the allégation that they were unlawfully 
withholding the possession thereof from the plaintifif. The right to 
allow a proper amendment exists in ejectment as in other actions. 
See Adams, Ejectment, pp. 226-229; Sedgwick & Wait, Trial of 
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Title (2d Ed.) §§ 454b and 464; Holmes v. Grabeel (C. C.) 81 
Fed. 147; Strader v. Goff, 6 W. Va. 261; Blackwell v. Patton, 7 
Cranch, 472, 3 L. Ed. 408 ; Smith v. Price, 13 S. W. 428, 11 Ky. 
Law Rep. 896. By section 3253, Code 1887 [Va. Code 1904, p. 
1712], the plaintiff may of right amend his déclaration before the 
defendant's appearance. The objection to the motion to vacate 
the judgment that occurs to me as most vital is that it does not go 
far enough. Let us first consider the question as to those défend- 
ants who were personally served with the original déclaration, and 
then as to those who were constructively served, and who may 
never in point of fact hâve received or read the original déclara- 
tion. 

(1) If a défendant receives a déclaration (and the necessary no- 
tice as to when and where it will be fîled), and makes no appear- 
ance, can he, after the term at which is entered a default judgment 
which foUows a description furnished by an amended déclaration 
(never served on the défendant), hâve the judgment vacated, or 
hâve an inquiry made into the matter, on the mère allégation that 
the original description does not in fact, when properly laid down, 
embrace the land claimed by him, while the description in the 
amended déclaration and judgment does cover his land? It seems 
to me that he must also allège that he was led by the description 
in the paper served on him to believe that his land was not em- 
braced in plaintiff 's claim, and also, I think, that the description 
was such that he reasonably could thus construe it. A failure to 
make such allégation must be treated as an admission that he con- 
strued the description as embracing the land claimed by him. A 
want of power to allow the amendment, in such a case as we hâve 
hère, must be based on a want pi jurisdiction, and this must be 
predicated on want of notice and opportunity to défend. If the 
défendant construed, or in reason should hâve construed, the origi- 
nal description as embracing the land claimed by him, he had no- 
tice and opportunity to défend. He was as fully put on notice 
under such circumstances as if the original déclaration had used 
the same description as that given in the amended déclaration. 
From the admission that the original description was construed by 
the défendant as embracing his land, it follows that such descrip- 
tion was at the most merely imperfect, and, moreover, that the un- 
certainty or other imperfection therein was latent. I cannot con- 
ceive that there is want of power under such circumstances to 
allow an amendment which merely removes a latent and undiscov- 
ered uncertainty in the description. 

(2) In case a défendant did not in fact receive and read the 
original déclaration, if it be proper to admit of such assumption, 
the reasoning is the same as in the case above considered. The 
inquiry, if it be proper to enter upon such inquiry, is this : Would 
the description, if the défendant had read it, hâve reasonably led 
him to believe that his land was not embraced in plaintiff's claim? 
The mère allégation that the original description — in the light, 
doubtless, of facts not discovered until after judgment — does not, 
when properly laid down, embrace the defendant's land, is not 
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sufficient. If the original déclaration, taken as a whole, was such 
that it would hâve reasonably put the défendant on notice that the 
land claimed by him was declared for, the amendment was properly 
allowed. 

(b) The Ruie to Plead. While, by the Codes of 1849 (part 2, 
p. 559, c. 135, § 12), 1860 (page 610, c. 135, § 13), and 1873 (page 
969, c. 131, § 12), a rule to plead had to be served on the défendant 
in ejectment before a default judgment could be entered against 
him, the Code of 1887 (sections 2733, 3284 [Va. Code 1904, pp. 1406, 
1728]) makes a change in this respect. And, where there has been 
no appearance, no rule to plead is required. Hence, while it may 
hâve been irregular to render judgment without service of the rule 
to plead, since the order of July 19, 1898, directed that such rule 
be served, it was not, in my opinion, a gross departure from the 
ordinary procédure. 

But it is argued for the défendants that, as the order of July 19, 
1898, directed that a rule to plead be served, they were at liberty 
to assume that nothing further would be donc in the cause until 
they had been served with such rule. The argument is that a de- 
fendant who has been duly served with process is theoretically in 
court and cognizant of the orders entered; that thèse défendants 
(being thus in theory cognizant of the order of July 19, 1898) were 
at liberty to départ and do nothing further until served with the 
rule to plead. But it does not seem to me that the extraordinary 
powers of a court to vacate a judgment long after the term of its 
rendition can properly be exercised because of an imaginary sur- 
prise sufïered by the défendant, or because of a mère possibility 
that a défendant may hâve been surprised. The défendants do not 
allège that they were présent on July 19, 1898, and do not, as I 
imderstand, prétend that they ever heard of the order of that date 
until long after the final judgment was rendered. 

Ce) The Order of October 31, 1899. It seems from Goodwvn 
V. Myers, 16 Grat. 336, and Witten v. St. Clair, 27 W. Va. 766, that 
the statement of damages claimed by the plaintiff in ejectment 
(Code 1887, § 2751 [Va. Code 1904, p. 1412]) need not be filed at the 
time the déclaration is filed, but may be filed later, before the ap- 
pearance of the défendant and before trial. Such being the law, 
it is proper in every case for the clerk, in entering the confirmation 
of the common order, to make an entry (as was donc in the case 
at bar) awarding the writ of inquiry. It follows that the office 
judgment in ejectment cannot in any case become final without the 
intervention of the court or jury. James River Co. v. Lee, 16 
Grat. 424; Smithson v. Briggs, 33 Grat. 182. But in a case such 
as we hâve hère, where the plaintiff files no statement of damages, 
and the défendant is in default, I see no reason why the court can- 
not, at the term following the office judgment or at any subséquent 
term, enter judgment that the plaintifï recover the possession of 
the land in the déclaration (or amended déclaration) described, 
and thus make final the office judgment. No statement of dam- 
ages having been filed, no reason for an inquiry of damages either 
by the court or a jury (Code 1887, § 2752 [Va. Code 1904, p. 1413]) 
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exists; the cause îs matured; the défendant is in default; the 
time has come when the court can properly render judgment for 
the plaintiff on the right of possession. It follows that on October 
31, 1899, the court could legally hâve rendered judgment. It was, 
under the circumstances of this case, I think, irregular and unnec- 
essary to set the cause down for inquiry at the next term. But 
before the défendants can complain that the order of October 31, 

1899, was' a gross departure from the established modes of pro- 
cédure, it must appear, as it seems to me, that the court at that 
time could not legally hâve rendered judgment against them. The 
objection to this order is that it decrees that the time allowed the 
défendants to plead had expired. While this order, and the mail- 
ing of a copy thereof to the défendants, is unusual, and while it 
may hâve led the défendants to believe that their time to plead had 
expired, the real question is whether or not it was compétent for 
the court at that time to eut off the défendants' right to plead. If 
this order had been that the plaintiff recover the land, and even if 
a copy thereof had been sent by mail to the défendants, they would 
hâve no cause of complaint. Now, -as the court took the unusual 
course of setting a cause down for inquiry when there was nothing 
about which an inquiry could properly be made, this question arises : 
If the défendants had appeared at the December term, 1899, could 
they hâve demanded as of right to be allowed to plead not guilty? 
It seems to me that they could not. Section 3388, Code 1887 [Va. 
Code 1904, p. 1733], provides that if a défendant against whom a 
judgment is entered in the office shall, before it b écornes final, ap- 
pear and plead to issue, the judgment shall be set aside. The 
statement in the order of October 31st that the time to plead had 
expired should be treated as équivalent to an order making the 
office judgment final as to the only question in the case. As there 
was no statement of damages, there was nothing to be inquired of 
under the writ of inquiry. The court had on that date the right to 
enter iinal judgment in the usual form, and the unusual procédure 
shown in the order of October Slst was a mère irregularity. I 
doubt if it was even an error for which the judgment of June 23, 

1900, would hâve been reversed on ordinary writ of error. 

But even if I be wrong in this conclusion, it seems to me that we 
hâve hère no such wide departure from the established modes of 
procédure as to hâve deprived the court of its jurisdiction and ren- 
der the judgnjent finally entered a nullity. Illustrations of such 
cases are : Upon a money demand the court has no power to pass 
sentence of imprisonment. In an action of libel the court cannot 
order the spécifie performance of a contract. If the action be for 
the possession of real property, the court is powerless to admit in 
the case the probate of a will. The sentence of a person charged 
with felony without the intervention of a jury. The decree of a 
court of equity upon oral allégations. Windsor v. McVeigh. 93 
U. S. 282, 23 L. Ed. 914. The judgment of a trial court after proper 
removal to the appellate court, or of a state court after removal of 
the cause to a fédéral court; or, in some instances, a judgment ren- 
dered after the close of a term at which such judgment could law- 
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fully be rendered; or, in some cases, judgments prematurely ren- 
dered, and judgments outside of the scope of the pleadings. Mor- 
rill V. Morrill (Or.) 23 Am. St. Rep., note 116 et seq. In Windsor 
V. McVeigh, 93 U. S. 283, 23 L,. Ed. 914, the défendant appeared 
and offered his answer, and, on the ground that he was a rebel, his 
answer was stricken from the files. It is true that notice and an 
opportunity to défend are essential to jurisdiction. But in the 
case at bar the défendants now in question had notice and full op- 
portunity to défend, and they are, it seems to me, complaining of 
what is at the most a mère irregularity. 

(d) Récital in Order of July 19, 1898. In the order referred to 
is a récital, which in my opinion is erroneous, to the efïect that 
(inter alia) Allen, Francis, and Justus had been duly served with 
the notice of July 11, 1898. It is difficult to décide whether this 
should be treated as a récital of fact, or as a conclusion of law upon 
considération of the return of service of said notice as to thèse de- 
fendants. It is possible that the court read the return and came 
to the conclusion that it was sufficient. If so, the error is one of 
law; but it cannot be considered one sufficient to nullify the judg- 
ment. Notice that leave to amend would be asked was unneces- 
sary. Therefore an erroneous judgment that the return of serv- 
ice of such notice was sufficient would not be of vital moment, and 
cannot be considered an error of law of such character as to justify 
a vacation of the final judgment. 

Errors of Fact; 

We corne now to the alleged errors of fact, which it is contended 
authorize vacating the judgment. 

(1) I shall first consider the case of Allen, Francis, and Justus, 
as their case difïers from that of the other défendants in that, as to 
them, the order of July 19, 1898, erroneously recites that they had 
been served with the notice of July 11, 1898. Treating this récital as 
an error of fact, it is first to be noted that thèse défendants do not 
unequivocally allège that the notice did not in fact reach them. 
But aside from this, I do not regard this error as one sufficient to 
justify a vacation of the judgment. As before stated, the plaintiflf 
had a right to amend without leave, and without giving notice of 
his intent to ask leave. Hence the plaintiff unnecessarily gave or 
attempted to give thèse three défendants a notice to which they 
were not entitled. The court, as we assume, being ynder the erro- 
neous belief that such notice had been given thèse défendants, pro- 
ceeded with the case. But what foUows from this ? The errors in 
fact for which, on writ of error coram vobis, a court will vacate a 
judgment, are errors in material matters which prejudiced the de- 
fendant, and which, if known in season, would hâve prevented the 
rendition of the judgment. 

In 5 Ency. PI. & Pr. pp. 37, 28, it is said : 

"The office of the wrIt of coram vobls Is to bring the attention of the coprt 
to, and obtaln relief from, errors of fact • ♦ * such as, If known in sea- 
son, would hâve prevented the rendition and entry of the judgment ques- 
tioned." 



KING V. DAVIS. 215 

In Bronson v. Schulten, 104 U. S. 416, 26 L. Ed. 797, it is said : 
"* * * The wrlt of error coram vobla » * • was allowed to brlng 
before the same court In which the error was commltted some matter of fact 
whioh had escaped attention, and which was material in the proceeûing." 

See, also, 2 Foster's Fed. Pr. (3d Ed.) § 379, and 1 Black, Judg- 
ments (2d Ed.) § 306, p. 467. To my mind, if it were a fact that the 
notice of July 11, 1898, had never reached thèse défendants, and if 
this fact had been known to the court, it would hâve been imma- 
terial, and would not hâve prevented the rendition of any order 
subsequently made. 

(2) Let us now consider the alleged error of fact relating to the 
rule to plead. On this question we may consider the case of ail 
ten défendants who were properly served with the original déclara- 
tion. On this point it seems to me sufiScient to say that nothing 
in the record satisfies me that Judge Paul was under any miscon- 
ception of fact as to the service of the rule to plead. When a 
judgment défendant moves that judgment be vacated for error of 
fact, he assumes the burden of proof, and must show satisfactorily 
that such error existed. While it is possible that Judge Paul be- 
lieved the rule to plead had been served on the défendants in ac- 
cordance with the order of July 19, 1898, it is equally possible that 
he came to the conclusion that such service was unnecessary, and 
made the two later orders with knowledge that the rule had not 
been served. The absence of récitals in the later orders touching 
the service of the rules to plead, and the unusual direction in the 
order of October 31, 1899, that a copy thereof be sent the défend- 
ants by mail, certainly lend color to the belief that he was not under 
the impression that the rule had been served. It is also to be noted 
that, as the service of a rule to plead is not required under the 
Code of 1887, what has been above said as to the materiality of 
the error of fact applies also to this point. 

It foUows from what has been said that the motion to vacate the 
judgment, so far as founded on the matters above discussed, is as 
to ail the défendants, except Cyrus Blankenship and Reese Davis, 
without merit. 

5. The Pleas to the Scire Facias. It should hère be stated that, 
while John Allen was not properly served with the scire facias, he 
has appeared and pleaded thereto. 

Pleas No. 1. Nul Tiel Record. Thèse pleas, under the circum- 
stances hère, raise no question that has not already been considered. 
11 Ency. PI. & Pr. p. 1151. The issue on the pleas of nul tiel record 
of each of the ten remaining défendants must be decided in favor of 
the plaintiff. 

Pleas No. 2. Thèse pleas consist of a pro forma déniai of service 
of process. They deny that Manns served the déclaration and no- 
tices in the manner and at the time and places stated in his re- 
turns. By section 3264, Code 1887. [Va. Code 1904, p. 1718], a 
défendant in any action may plead as many several matters as he 
shall think neCessary. This statute is construed to mean that ré- 
pugnant pleas may be filed at the same time. 4 Minor, p. 739. 
Consequently the repiignance between pleas 2 and pleas 3 does not 
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make either împroper. The question as to plea No. 2 îs whether 
or not, in a case such as we hâve hère, the return of service of 
process can be contradicted. As to the défendants with whom 
we are now concerned, the original déclaration has on it a sufficient 
return of service. In other words, the record affirmatively shows 
the requisite service of process. Wilcher v. Robertson, 78 Va. 617. 
Moreover, the order of October 31, 1899, which recites that the 
time to plead had expired, is perhaps to be construed as a récital, 
in effect, that the défendants in question had been served with pro- 
cess. The plea to a writ of scire facias is a collatéral attack upon 
the judgment sought to be revived. Sharon v. Terry (C. C.) 36 
Fed. 346, 1 L. R. A. 572 ; 1 Black, Judgments (2d Ed.) § 252 ; Pos- 
ter v. Crawford (C. C.) 80 Fed. 991. There is, I think, room for 
no doubt that on collatéral attack by a party to the original suit, on 
a judgment of a domestic court of gênerai jurisdiction, the affirma- 
tive showing of jurisdiction made by the record cannot be contro- 
verted by évidence aliunde. 12 Ency. PI. & Pr. 205 et seq. ; 12 
Am. & Eng. Ency. (Ist Ed.) p. 147x; Wilcher v. Robertson, 78 Va. 
617. It follows that the objection to filing the pleas No. 2 should 
be sustained. 

In considering the motion to vacate the judgment on the grounds 
set up in the pleas, I hâve not felt at liberty to treat pleas No. 2 
as unequivocal déniais of service of process, because they are con- 
tradicted by pleas No. 3. The right to vacate a judgment after the 
term on évidence that there was no service of process will not, there- 
fore, be now considered. 

Pleas No. 3. The matter set up in thèse pleas is that Manns was 
the paid agent of the plaintif! at the time he served the process, 
employed by King to compromise with adverse claimants, to per- 
suade such claimants to compromise, and to aid King in recovering 
the land. Even assuming that the matter set up in thèse pleas is 
of a nature that can be set up as a défense to a scire facias, the 
point made does not seem to me to présent a valid défense. Sec- 
tion 3207, Code 1887, supra, certainly authorizes service by any 
person, if the return be vei'ified by affidavit. Had the intent been 
that no one in the employ of the plaintifif could make service, such 
intent would hâve been indicated. It is a further argument against 
the supposition that such could hâve been the intent, that any pri- 
vate individual serving a notice for a plaintifï is pro hac vice the 
plaintiflf's agent, and almost invariably he is the plaintiff's agent for 
reward. If this statute, like section 3232 [Va. Code 1904, p. 1703], 
required that the nonofïicial person making service be not a party 
and not interested in the subject-matter of the controversy, a some- 
what nicer question might hâve been raised. But even if the stat- 
ute could be thus construed, I doubt if the allégations in pleas No. 
3 are sufficient. It is not alleged that Manns had any interest in 
the subject-matter, or any interest at ail other than the sentimental 
interest of a zealous agent. It is not even alleged that his reward 
depended upon the success of his efforts to compromise, or to pre- 
vent résistance by the défendants to the action of the plaintiff. I 
am of opinion that the objection to the filing of pleas No. 3 should 
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be sustained. It follows from what has been said that it is un- 
necessary to discuss the point raised by thèse pleas as ground of the 
motion to yacate, even assuming that the matter is of such char- 
acter as could be considered on the motion to vacate. 

Pleas No. 4 of Bazil Dotson, Robert Hurley, and Ransom Dot- 
son. Thèse pleas are practically the same. The plea of Ransom 
Dotson is hère set out, as it is the strongest of the three. 

"And, for a further plea in thls behalf, this défendant says that at the 
time of the alleged service of a copy of the déclaration in ejectment, set forth 
in the record in this cause, and of the copies of the notices set forth in said 
record upon this défendant, in manner and form as shown in the returns and 
aflldavits of service thereof, made thereon by A. J. Manns, he, the said A. 
J. Manns, stated to this défendant that he, this défendant, need not mind 
about golng to court; that they (meaning the plalntifC) would not take our 
land (meaning the lands of this défendant and the other défendants named In 
said déclaration); that the notice did not amount to anythlng; and that said 
Manns then and there advised thls défendant to go and see Col. V. A. Wilder, 
who was then and there the agent and représentative of the plaintiff, Henry 
C. King, and compromise the suit with said Wilder ; that that was the best 
thing that this défendant could do, and the easiest terms that he could get 
off on; and further stated, then and there, to this défendant, that the plain- 
tiff, King, did not want the land, and would not take it If he got a judgment 
for it ; that he only wanted the timber that was on the land. And this défend- 
ant further avers that said A. .T. Manns was then and there the agent and 
employé of the said Henry 0. King in serving said déclaration and notices, 
and in niaking said statements to this défendant, 

"And this the défendant is ready to verify. 

"Henry & Graham, P. D. 

"Sworn to before me by Ransom Dotson this July Ist, 1903. 

"W. M. Mauzy, D. C." 

Treating thèse pleas as sufficiently alleging fraud in the procure- 
ment of the judgment, I am of opinion that such matter cannot 
be set up as a défense to a scire facias. In 1 Black, Judgments 
(2d Ed.) § 493, it is said, in treating of the défense in scire facias : 
"Nor is it permissible to set up in défense that the judgment sought 
to be revived was obtained by fraud. * * *" See, also, 2 Id. 
§ 973. In Freeman on Judgments (Ist Ed.) § 132, it is said : "Fraud 
in procuring a judgment cannot be shown by the parties to such 
judgment in any collatéral proceeding." See, also, U. S. v. Gayle 
(D. C.) 45 Fed. 107; Van Fleet Collatéral Attack, § 550 (page 574), 
and § 558. 

There remains to be considered the question on the motion of 
Bazil and Ransom Dotson and Robert Hurley to vacate the judg- 
ment. The third ground of the motion is : "As to the various de- 
fendants who hâve filed pleas herein, for the reason set forth in the 
said several pleas." Treating thèse pleas as sufficiently alleging 
fraud in the procurement of the judgment, the point of inquiry is, 
has this (common-law) court jurisdiction to vacate its final judg- 
ment of a former term on motion alleging fraud in procuring the 
judgment? In 1 Black, Judgments (2d Ed.) § 321, it is said that 
every court has an inhérent common-law power, even after the end 
of the term, to vacate a judgment procured by fraud, at the instance 
of the party injured. See, also, 15 Ency. PL & Pr. 234. But as 
to the fédéral common-law courts it seems that this statement is 
inaccurate. I hâve not examined the question as to the jurisdiction 
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of the Virginia common-law courts in this respect, If they hâve 
such power, it would not follow that the fédéral common4aw courts 
in this State hâve it. This is a question of the power of the court, 
and not a question of procédure. Dabney, Fed. Juris. § 132; Bron- 
son V. Schulten, 104 U. S. 417, 26 L. Ed. 797. So far as I hâve 
had time to examine the fédéral authorities, I am led to believe that 
a bill in equity is the only method by which thèse défendants could 
properly raise the question they seek to présent. Phillips v. Neg- 
ley, 117 U. S. 675, 6 Sup. Ct. 901, 29 L. Ed. 1013, and authorities 
there cited; Marshall v. Holmes, 141 U. S. 596, 12 Sup. Ct. 62, 35 
L. Ed. 870; Crames v. Hawley (C. C.) 50 Fed. 319; Craven v. 
Canadian R. R. Co. (C. C.) 62 Fed. 171 ; City v. German Ins. Co., 
107 Fed. 56, 46 C. C. A. 144. This conclusion is fortified by this 
considération: Rev. St. U. S. § 723 [U. S. Comp. St. 1901, p. 
583], forbids suits in equity where there is an adéquate remedy at 
law. The jurisdiction of the fédéral equity courts to entertain bills 
to vacate judgments at law procured by fraud seems unquestioned. 
If the law court rendering such judgment had the power to vacate 
it, there would be an adéquate remedy at law, and a conséquent loss 
of jurisdiction by the equity court. In this connection I should 
say that I do not désire to be understood as indicating a belief that 
the facts stated in thèse pleas would, if set up in a bill, show sufifi- 
cient ground for vacating the judgment complained of. 

Plea No. 4 of Arch Justus. The facts stated in this plea are as 
follows : Prior to the suit Justus took possession of a tract of 
l,2S5}i acres as the tenant at will of H. W. Sibley, of New York, 
the owner; that Justus did not notify Sibley of the suit, and that 
on June 10, 1903, the lease was terminated, and on said date Justus 
surrendered possession of said land to Sibley and removed there- 
from ; and that the défendant never had any interest in the land 
except as tenant as aforesaid, and that at the time the suit was in- 
stituted he did not own any land in Buchanan county. 

In the first place, it seems to me that we should not now con- 
sider the effect of any ruling on this plea on the landlord, Sibley. 
He was not a party to the original action, and is not a party to the 
scire facias. The suggestion, on the one side, that Sibley might 
by repeated changes of tenants at will keep the plaintiff recovering 
fruitless judgments in ejectment for an indefinite period, and the 
suggestion, on the other hand, that Sibley ought not to be forced 
into the position of a plaintflf in ejectment, are not.proper to be 
considered in determining the question hère presented, which is 
only as to King's right to exécution as against Justus. Having 
now eliminated matters not before us, and which tend to confusion 
of thought, we are prepared to consider the plea of Justus quoad 
the respective rights of himself and King. The judgment was that 
King recover of Justus the possession of the entire tract, so far 
as it lies in Buchanan county, described in the amended déclaration. 
If the plea is intended to assert, so far as Justus is concerned, that 
he Js not now in possession of any part of the land described in 
the verdict and judgment, I see no reason why he can be injured 
by the issue of the writ. If the marshal does not find Justus in. 
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possession of any part of the whole tract, nothing will be done of 
which Justus can complain. 

It may be that Justus is now in possession of some part of the 
entire tract other than the parcel claimed by Sibley. This sur- 
mise raises some interesting questions. But I am not at liberty 
to pursue such surmise. If such is the case, Justus has not so 
alleged in his plea. If it be true that a purchase by Justus since 
the judgment of a parcel of the entire tract, other than the Sibley 
parcel, from one not a party to the ejectment suit, would be a 
sufficient reason for disallowing a writ of possession as against 
Justus, we cannot on the présent plea consider such question. A 
plea to a scire facias, like the pleas to other actions, must allège 
the facts which constitute a défense, and cannot merely sug- 
gest the possibility of the existence of such facts. We must there- 
fore consider that Justus allèges by his plea, so far as he himself 
is concerned, no more than that he is not in possession of any 
part of the Sibley tract. He may now be in possession of some 
other part of the entire tract. If such be the fact, since he has 
pleaded nothing which makes it proper to withhold the writ of pos- 
session as against him, the writ should go, and he should be dispos- 
sessed. If, for instance, Justus had, pending the action of eject- 
ment, purchased a part of the entire tract from some other party 
défendant to that action, or is now on the land as a tenant of 
some party défendant, he should be dispossessed. 

While I express no opinion on some very interesting questions 
that might hâve been, but which are not sufficiently, presented by 
this plea, it seems to me that the writ should be issued as against 
Justus. In this connection it may be advisable to consider the 
proper steps to be taken by the marshal in executing the writ of 
possession in case he finds some person in possession of the Sibley 
tract who is not named in the writ; for instance, Sibley himself, or 
some subséquent tenant. In either event such person, treating the 
plea of Justus as true, has gone into possession since the rendition 
of the judgment. By section 2756, Code 1887 [Va. Code 1904, p. 
1414], a judgment in ejectment is conclusive as to the title or 
right of possession established in such action upon the party against 
whom it is rendered, and against ail persons claiming from, through, 
or under such party by title accruing after the commencement 
of such action. But it does not seem to me that Mr. Sibley, or some 
subséquent tenant of his, can be considered as claiming from, 
through, or under Justus. When the tenancy of Justus was ter- 
minated, his title or right of possession ceased to exist. If Sibley 
or some tenant of his (other than Justus) is now in possession, it 
is by a title or right of possession not in any sensé derived from 
Justus. 

Where a landlord is not made, and does not become, a party to 
the suit, I am satisfied, both on reason and by weight of authority, 
that he is not bound by the judgment, in the sensé that it may be 
pleaded as an estoppel or res judicata against him. 7 Ency. PI. 
& Pr. 307, and note 6 ; Sedgwick & Wait, Trial of Title (2d Ed.) 
§ 537, p. 393; Tyler, Ejectment, p. 632; Howard v. Kennedy's 
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Ex'rs (Ala.) 39 Am. Dec. 313, note by Mr. Freeman; Samuel v. 
Denkins, 12 Rich. Law, 172, 75 Am. Dec. 729 ; Chirac v. Reinicker, 
11 Wheat. 280, 6 L. Ed. 474; Rigney v. De Graw (C. C.) 100 Fed. 
214. Where the landlord is actually notified of the suit and aids 
in the défense, although not a party on the record, there is some 
conflict of décision (2 Black, Judgments [2d Ed.] § 577) ; but we 
hâve no such case hère. 

Where the tenant défendant remains in possession after judg- 
ment, and until the writ of possession is to be executed, it seems 
that the marshal should put the plaintifï in possession, and that 
the landlord would hâve to bring his action to regain possession. 
Hanks v. Price, 32 Grat. 113. So, too, in case the tenant as- 
signs his lease, or sublets, to another; and in case some third 
party enters without title, by collusion with the défendant tenant. 
But where the lease of the défendant tenant expires or is terminated 
after judgment and before exécution, and the landlord or a new 
tenant under the landlord takes possession, the case is more difïïcult 
of détermination. 

Hanks v. Price, 32 Grat. 113, cannot be given any considérable 
weight. The point decided was that the landlords could, before 
an award was entered as the judgment of the court, be admitted 
as parties and allowed to défend. It was said, arguendo, that, if 
not so admitted, the landlords would be ousted by writ of posses- 
sion, and would hâve to bring their action to recover possession. 
And it is at least probable that the reasoning of the court is based 
upon the supposition that the tenant would remain in possession 
until the writ of possession was executed. In other words, the 
court does not appear to hâve considered what would hâve been 
the efïect of possession being taken by the landlords prior to 
exécution. I hâve found no other Virginia case which seems to 
bear on the question hère. 

In Herman on Executions, p. 532, it is said: 

"But If any other person— -one not elaimlng under the défendant, but by or 
uuder a différent title— be In possession, the officer cannot reuiove him from 
the premises under such writ" 

In Mr. Freeman's note to Howard v. Kennedy (Ala.) 39 Am. Dec. 
313, it is said: 

"While, therefore, as we bave seen, the gênerai rule Is well settled that the 
défendant, and ail those In privity with him, and who enter under and acquire 
an interest in the premises from or through hini subséquent to the commence- 
ment of the action, are bound by the judgment therein, and are liable to be 
dispossessed thereunder, the converse of thls raie is also equally well settled 
that no person in possession of the premises, claiming title thereto prior to 
or at the time of the commencement of the action, can be dispossessed unless 
he was inade a party to the suit so as to be bound by the judgment. * * • 
And the same protection wlll be afforded to a tenant who enters subséquent 
to the tlme of the commencement of the action, but not in privity with the 
défendant, and not under or through him. Rogers v. Parish, 35 Cal. 127; 
Mayo V. Sprout, 45 Cal. 99; Smith v. Pretty, 22 Wis. 655; Gelpeke v. R. R. 
Co., 11 Wis. 462 ; Clark v. Parkinson, 10 Allen, 133, 87 Am. Dec. 628 ; John- 
son V. FuUerton, 44 Pa. 466; Howard v. Kennedy's Ex'rs, 4 Ala. 592, 39 Am. 
Dec 307; Hickman's Lessee T. Dale, 7 ïerg. 149." 
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In 2 Black on Judgments (2d Ed.) § 577, p. 872, it îs said : 



"* ♦ • It seems to be conceded that when an action is brought agalnst 
a tenant by a étranger to recover possession of the premlses, witbout notice 
to the landlord, and judgment Is rendered for the stranger, the possession is 
adversely and completely changed by virtue of the judgment, and the landlord 
ifs so far bound by the judgment notwithstanding hls want of notice, althougb 
be is not concluded as to the title or future right of possession." 

See, also, Sedgwick & Wait, Trial of Title, § 569 ; Wallen v. 
Huff, 3 Sneed, 82, 65 Am. Dec. 51 ; Smith v. Gayle, 58 Ala. 600 ; 
Sampson v. Ohleyer, 22 Cal. 200 ; Wesley v. Tindal (C. C.) 81 Fed. 
612 ; Vance v. Wesley, 85 Fed. 157, 29 C. C. A. 63. 

While the foregoing authorities cannot be entirely reconciled, 
it seems to me that the following view is just, équitable, and sup- 
ported by sufficient authority : Where the landlord had no knowl- 
edge of the action in time to hâve himself made a party, and espe- 
cially where the judgment was entered by default, upon pétition 
of the landlord, made before exécution of the writ of possession, 
such judgment should be opened and the landlord allowed to dé- 
fend. Where the landlord knew of the pendency of the action, 
and either refused to défend, or defended in the tenant's name, the 
writ of possession should be executed, notwithstanding the fact that 
the lease of the tenant défendant lias expired or been terminated, 
and the landlord, or a new tenant, has taken possession. This opin- 
ion is already of such iQtgth that I shall omit the reasoning leading 
to this conclusion, and dUntent myself by a référence to some of the 
authorities supporting the practice of opening a judgment in favor 
of a landlord. Hanks v. Price, 32 Grat. 112, 113; Adams, Eject- 
ment, pp. 267, 532; Tyler, Ejectment, p. 451; Sedgwick & Wait, § 
669 ; 7 Ency. PI. & Pr. p. 307, and note 6. 

I am therefore of opinion that if the landlord, Sibley, will now, 
before issue of the writ of possession, pétition that the judg- 
ment against Archibald Justus quoad the Sibley tract be opened, 
and that he, Sibley, be allowed to enter his appearance and défend, 
such motion should be granted. This pétition should be accompa- 
nied by the affidavit of Mr. Sibley showing that he in fact had no 
knowledge of the pendency of the action against Justus until after 
judgment had been rendered. If such pétition be filed and the issue 
thereon be decided in Sibley's favor, the marshal will be directed 
to leave in undisturbed possession the new tenant on the Sibley tract. 
The fact that the plaintifï and Mr. Sibley are both citizens of New 
York will not oust this court of jurisdiction. Phelps v. Oaks, 117 
U. S. 241, 6 Sup. Ct. 714, 29 L. Ed. 888; Hardenbergh v. Ray, 151 
U. S. 118, 14 Sup. Ct. 305, 38 L. Ed. 93. 

Plea No. 4 of Levi Woolford. The facts stated in this plea are: 
That Woolford was in possession of a tract of land (not described, 
but a part of the tract claimed by King), at the institution of the 
suit, as the tenant of S. W. Mcinturf; that the défendant de- 
stroyed the papers served on him by Manns, and did not notify 
Mcinturf of the pendency of the action ; that défendant surrendered 
possession of the land to Mcinturf pending the suit and before 
judgment; that the land belongs to Mcinturf, or to his wife, 
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Cora Mcinturf ; and that the défendant did not, at the institution 
of the suit or at the time the judgment was rendered, own any land 
in Buchanan county. From what has been said as to plea No. 
4 of Archibald Justus, it foUows that, so far as Levi Woolford is 
himself concerned, the writ of possession should be executed by put- 
ting him out of possession if found on any part of the land recovered 
by the plaintifï. 

Neither S. W. Mcinturf nor his wife was ever served with either 
the original déclaration, or with the notice that leave to file the 
amended déclaration would be asked. Woolford, in this plea, avers 
that he did not notify S. W. Mcinturf of the pendency of the action. 
It may be that the Mcinturfs had some knowledge of the pendency 
of an action against some of their neighbors, but as they were not 
themselves served with any notice, and as this tenant did not 
notify them, l think it proper to allow Mcinturf or his wife — if she 
be the claimant — if so advised, to forthwith pétition that the judg- 
ment against Woolford, quoad the tract of land formerly leased to 
Woolfofd, be opened, and that Mcinturf or his wife be allowed to 
défend. This pétition should be accompanied by affidavit to the 
effect that the claimant did not know prior to the judgment that the 
tenant Woolford had been sued for the recovery of this land. 



KING V. DAVIS et al. 
(Circuit Court, W. D. Virginia. January 25, 1905.) 

1. FEDERAL Coukts—Jddgmbnts— Vacation afteb Tebm— Process— Feaudtt- 

LENT Service. 

A fédéral law court has do power to vacate Its Judgment of a former 
term, founded on a false, but apparently valid, return of service of 
process. Such judgment may be vacated by suit In equity If plaintiff at 
law jolned in the fraud of the process server, or If the latter was not an 
officiai. Such judgment not vacated In equity, if plalntlfC at law dld not 
join in the fraud, and if process server an officiai. 

2. SAMB— CONSTRUCTIVE SERVICE— DefECTIVE RETURN— AmENDSIENT. 

Where, pending a motion to vacate a judgment in ejectment, based on 
invalid returns of construetive service of process, a motion to amend 
was made, and the amended return dlsclosed a valid service, the motion 
will not be granted if the facts stated in the amended return are true. 

8. SaME— SUBSTITUTED SERVICE— AmENDMENT— NOTICE. 

Where substituted service on a défendant in ejectment, made by leavlng 
a copy with his wife, was invalid, for f allure of the return to state 
that the wife was a member of his family, the subséquent Personal 
service on défendant of a notice of an application by plaintiff for leave 
to amend the déclaration was Insufflcient to confer jurisdlction of such 
défendant. 

4. SAME— AMENDMENT OF PEOCESS— NOTICE. 

Where a return of substituted service on a défendant In ejectment was 
fatally defective, and the court had not otherwise acquired jurisdlction 
of him, an application to amend such return will not be granted. In 
the discrétion of the court, without notice. 

5. Same— Entet or Judqment. 

Where tiie original déclaration and notice and a notice of application 
to amend were properly served on a défendant in ejectment instltuted 
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In 1896, but the action was retired from the docket, without judgment 
against her, in 1900, she is entitled to notice and an opportuuity to be 
heard bef ore judgment can thereafter be properly entered against her. 

6. Same— Vacation or Judgment afteb Tehm— Power to Contkol Execu- 

tion. 

While a court of law bas no power after tbe term to racate a judg- 
ment, except for errors available on a wrlt of error coram vobis or on 
audita querela, or for want of jurisdiction shown on the face of the rec- 
ord, the court has power to so control the exécution of its final process 
issued on such judgment as to prevent injustice. 

7. Same— Bjectment— Judgment— Execution. 

Where a petitioner applying to vacate a judgment In ejectment, not a 
party to the action, Is in possession, and would be illegally disturbed 
by the exécution of a writ of possession, she is entitled to an order 
directing the marshal, In executlng the writ, to leave her possession undis- 
turbed. 

8. Same— Mabbied Women— Sepabate Peoperty. 

Dnder Va. Code 1887, § 2284 et seq. [Va. Code 1904, p. 1139], declaring 
that ail real and Personal property to which any woman is entitled at the 
time of her marriage, or which any married woman may acquire during 
coverture, and the rents, issues, income, profits, etc., therefrom, shali 
continue her separate estate, the mère prospective right of curtesy held 
by the husband of a married woman in land conveyed to her by her father 
did not entitle the husband to possession, uor give him any right to use 
the land or enjoy the rents and profits during coverture. 

9. Same— EiGUTS or Wife. 

Where a wife owning a separate estate, and living on It with her hus- 
band, was not made a party with him to an ejectment suit by a third 
person, but her deed was not flled for record until long after judgment 
in favor of plaintif!:, she is only entitled to bave the judgment opened 
and be allowed to défend, and Is not entitled to an order restraining 
the exécution of the judgment as against her. 

10. Same— Husband and Wife— Judgments— Bstoppel, 

Where at the time a party was sued in ejectment the property belonged 
to his wife, who was then living, but was not sued, and after judgment and 
before exécution the wife died, by which the husband acquired a life es- 
tate in the land. the judgment recovered against him does not operate as 
an estoppel with référence to such life estate. 

11. Same— Vacation of Judgment. 

Where, at the time a husband was sued in ejectment, he was in posses- 
sion by the mère sufferance of his wife, who held the title and resided 
on the premises, but was not sued, and the husband acquired a life estate 
in the land by the death of the wife after judgment and before exécution, 
he is entitled, by reason of his wife's death, to bave a judgment by default 
as to him opened and to be allowed to défend. 

12. Same— PuBCHASEKS Pendentb Lite— Rbtuen of Service- Amendment. 

Innocent purchasers from défendants in pending ejectment suits in the 
fédéral courts in Virginia being bound by the record without the filiug 
of a lis pendens, ,a return of service, détective in that it did not show 
that the wife of the person on whom process was served was a member 
of his famlly, was amendable as against an Innocent purchaser from 
the défendant so served. 

13. Same— Lis Pendens— Fedebal Couets— State Statutes— Application. 

Va. Code 1887, § 3566 [Va. Code 1904, p. 1903] providing that no Us 
pendens shall bind or affect a bona fide purchaser of real estate for a valua- 
ble considération, without actual notice of such lis pendens, unless aud 
until a mémorandum, etc., Is flled in the office of the clerk of the court 
In the county where the land lies, has no application to fédéral courts 
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Blttlng In Virginia ; such courts havlng no power to enforce the regîstra- 
tion of such memoranda. 

[Ed. Note. — State laws as rules of décision In fédéral courts, see notes 
to Wilson V. Perrin, 11 0. O. A. 71 ; Hill v. Hite, 29 C. O. A. 553.] 

14. Same — Gbantbe of Landi,obd— Bntobcement of Jud ciment— Wbit of Pos- 
session— Injunotion— Pétition. 

Wliere ejectment was brought by a thlrd person against a tenant, the 
landlord not being joined, a pétition by a subséquent grantee of the land- 
lord pendente lite, falllng to allège that the laudlord was ignorant of the 
institution of the action against the tenant, is insufficient to justify an 
order dlrectlng that the wrlt of possession on a default judgment in favor 
of plaintiff in the ejectment suit shall not issue and be executed against 
such purchaser. 

15. Same— Independent Title. 

Where the holder of an independent title to land sued for In ejectment, 
not a party to the suit, acqulred possession through purchase from de- 
fendants in the action pendente lite, although without actual notice, he 
Is subjeet to the exécution of a writ of possession in favor of plaintifE in 
such action, notwithstanding his Independent title bas not been adjudi- 
cated. 

16. Same— Vacation of Judsment— Assiqnment of Right. 

Where ejectment was brought against a tenant, and the landlord was 
not joined, and had no notice of the action until after judgment had 
been rendered in favor of plalntlfC, the landlord was entitled to convey 
her rights In the land, Including the right to hâve such judgment opened 
and be permitted to défend, to a purchaser, innocent or otherwise. 

17. Same— CoNVEYANCE of Standing Teees— Possession. 

Where a landowner conveys standing trees and a right of entry, re- 
taining the remalning Interest In the land, neither the grantor nor the 
grantee bas actual or constructlve possession of the trees, until the gran- 
tee actually engages in the work of felllng the trees ; the term "construc- 
tlve possession" necessarily implylng a partial actual possession. 

18. Same— Easements. 

The fact that ejectment does not lie for a mère easement or other cor- 
poreal heredltament does not prevent an officer. In executing a writ of 
possession under a judgment in ejectment, from ousting from a tract of 
land persons who are unlawfully using a right of way over the same 
under purchase from défendants in the ejectment suit pendente lite. 

19. Same. 

Mère use of a right of way over land sued for In ejectment under a 
purchase from défendants In ejectment pendente lite, for the purpose of 
transportlng lumber from other tracts, does not constitute possession of 
the standing trees on the tract over whlch the right of way is, also 
conveyed to petltioner's remote grantor by persons not parties to the 
ejectment suit 

20. Same. 

A fédéral court judgment In favor of plalntlfC In ejectment havlng been 
rendered In June, 1900, one of the défendants conveyed the surface of a 
part of the land sued for In October, 1901, after whlch the grantee con- 
veyed the land to a lumber company whlch was not In existence at the 
time of the judgment, and the lumber company thereupon filed a pétition 
to set aslde the judgment, and for leave to défend; alleging that its 
grantor had no knowledge or notice of the judgment "until long after It 
was rendered." Eeld, that though such judgment, not docketed in the 
county where the land lay, may not be notice to an Innocent purchaser, as 
provlded by Act Aug. 1, 1888, c. 729, 25 Stat 357 [U. S. Comp. St 1901. 
p. 701], and Va. Acts 1889-90, p. 22, c. 23, the pétition is insufficient, for 
failure to show that the corporation's vendor was a bona flde purchasar 
without notice, and when he became a complète purchaser. 
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2L Samb— Deolabations— Amendment. 

An application for leave to amend a return of service on a notice of 
, Intent to apply for leave to amend a déclaration in ejectment wlll be 
denied, no such notice being required as a condition to plaintiff's right 
to amend. 

M. F. Stiles and Daniel Trigg, for plaintiff. 
R. R. Henry and E. M. Fulton, for défendants. 

Opinion No. 2. 

McDOWELL, District Judge. List of défendants named în the 
judgment of June 23, 1900: 

(1) John Allen. (7) Elijah Estep. 

(2) Cyrus Blankenship. (8) H. M. France. 

(3) Reese Davis. (9) Montreville Hunt. 

(4) Bazil Dotson. (10) Robert Hurley. 

(5) David Dotson. (11) Arch. Justus. 

(6) Ransom Dotson. (12) Levi Woolford. 

(14) M^y WoSford. l . Judgment set aside 

(15) Wm. R. Woolford. j ^y °"^^' °^ December 2, 1902. 
Original service of original notice and déclaration valid as to: 

(1) John Allen, (6) H. M. Francis. 

(2) Bazil Dotson. (7) Montreville Hunt 

(3) David Dotson. (8) Robert Hurley. 

(4) Ransom Dotson. (9) Archibald Justus. 

(5) Elijah Estep. (10) Levi Woolford. 
Insufficient as to: 

Cyrus Blankenship. 

Reese Davis. 

Parties défendant now submitting motions: 

Same as the fîrst 12 named in judgment. 

Parties défendant named in proposed amended return of service 
of original notice and déclaration and amended return of service of 
notice of July 11, 1898 : 

Same as first 12 named in the judgment, and, in addition, John 
Dotson and Jane Mounts. 

Some time prior to December 21, 1903, I sent to counsel in this 
case a written opinion, which was filed on said date, and which, 
for identification, will hereafter be referred to as opinion No. 1 
(137 Fed. 198), which deals with the questions which had been 
raised up to that time. On December 21, 1903, the plaintiff filed 
a written motion, with which were tendered two affidavits by 
A. J. Manns; praying, in effect, that the return of service of the 
original déclaration and notice and the return of service of the 
notice of July 11, 1898, might be amended. The two affidavits are 
returns of service of the above papers, made out in the strictest 
form. As will appear from the order of December 21, 1903, this 
motion was not then acted on, and time was allowed for sundry 
interested persôns to file pétitions — some to show why the amend- 
ments should not be allowed, and others to show a right to hâve 
137 P.— 16 
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the judgment of June 23, 1900, opened, or a right to hâve the writ 
pf possession withheld. Sùndry pétitions were filed January 18, 
1904. On February 15, 1904, a written motion on behalf of the 
plaintiff to strilce out thèse pétitions was filed ; and on March 27, 
1904, plaintiff tendered provisionally (to be filed if the motion to 
strike out should be overruled) demurrers to thèse pétitions. On 
June 23, 1904, the petitioners tendered other pétitions, which they 
asked be substituted for the pétitions filed January 18, 1904. As 
thèse new pétitions merely amplify those of January 18th, no ob- 
jection was made to the substitution. The motion to strike out 
and the demurrers are, of course, to be treated as applying to the 
new pétitions. On September 29, 1904, the judgment défendants 
filed an amended motion to vacate the judgment of 1900, and they 
will bç. treated as having filed therewith (although the papers hâve 
not yet been sent in) amended pleas No. 3. 

(I) Amended Motion to Vacate Judgment Filed September 29, 

1904. 

The questions presented by this amended motion hâve been, 

1 think, sufficiently discussed in opinion No. 1, except that of the 
motion to vacate on the grounds set up in the pleas to the scire 
facias. With this amended motion is an amended plea, No. 3, 
a sample of which has been sent me. The pleas are now in posses- 
sion of counsel for défendants in order that thèse amended pleas 
may be prepared and verified, but it does not seem necessary to 
wait for them. The point made is that the pleas No. 3 as thus 
amended are not inconsistent with pleas No. 2, and that pleas No. 

2 are intended as absolute and unequivocal sworn statements that 
the notice and déclaration were never in fact served on thèse de- 
fendants. The défendants in whose behalf this amended motion is 
made are the 12 défendants named in the judgment of June 23, 
1900. I shall for the présent leave out of view the rights of Cyrus 
Blankenship and Reese Davis, as to whom the original return of 
service is defective. That a return of service of process, valid on its 
face, cannot, under the circumstances hère, be attacked by a plea to 
the writ of scire facias, is, I think, established by the authorities 
cited in the former opinion in discussing plea No. 2. In considering 
the right of a judgment défendant at law to hâve relief in the fédéral 
courts from a judgment rendered at a former term on a false return 
of service of process, it is advisable to consider, first, the case where 
the plaintiff shared in the fraud ; and, second, where the false return 
was the act of the process server alone. 

(1) Where the Plaintiff at Law Participated in the Fraud. 

(A) Under such circumstances, there is, I think, no doubt as 
to a right to relief from the judgment — the défendant at law be- 
ing free from lâches — by bill in equity. No citation of authority 
is needed to support this proposition, but see Marshall v. Holmes, 
141 U. S. 589, at page 596, 12 Sup. Ct. 62, at page 64 (35 h. Ed. 
870), and cases hereinafter cited. 
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(B) Under such circumstances, I thînk that in the fédéral courts 
relief is obtainable only in equity, and cannot be had on motion 
to vacate made in the court which rendered the judgment after 
the end of the term at which it was rendered. Undoubtedly many 
of the State law courts hâve and exercise this power. In some 
States this power is expressly conferred by statute. In others it 
is considered one of the "inhérent powers" of the law courts. But 
the language used by the Suprême Court in the following cases 
seems to be capable of no construction other than a déniai of such 
power to the fédéral law courts. This conclusion seems to follow 
from what is said in Pickett v. Legerwood, 7 Pet. 144, 8 L. Ed. 
638. In stating the grounds for writ of error coram vobis, the 
only one by possibility to be made applicable to the case at bar is 
at page 148 of 7 Pet., page 639 of 8 L. Ed., "Error in process, or 
through default of the clerk." From what is said in later cases 
(I hâve not access to Archbold's Practice, from which the quotation 
is made), it seems probable that this is a misprint (Bronson v. 
Schulten, 104 U. S. 416, 26 L. Ed. 799 ; Sibbald v. U. S., 12 Pet. 492, 
9 L. Ed. 1169 ; Bank v. Moss, 6 How. 38, 12 L. Ed. 334) and should 
hâve read, "Error in process through default of the clerk." It 
seems probable, also, that the word "process," as there used, means 
"proceeding." But in addition, see Sibbald v. U. S., 12 Pet. 488, 
492, 9 L. Ed. 1167; Cameron v. McRoberts, 3 Wheat. 591, 4 L. Ed. 
467; Bank v. Moss, 6 How. 31, 38, 39, 12 L. Ed. 331; Hall v. Lan- 
ning, 91 U. S. 163, 165, 23 L. Ed. 271 ; Bronson v. Schulten, 104 U. 
S. 410, 26 L. Ed. 797; especially Phillips v. Negley, 117 U. S. 
665, 6 Sup. Ct. 901, 29 L. Ed. 1013 ; Marshall v. Holmes, 141 U. 
S. 589, 596, 597, 12 Sup. Ct. 62, 35 L. Ed. 870. See, also. Crames 
V. Hawley (C. C.) 50 Fed. 319, 320; Craven v. Canadian R. Co. 
(C. C.) 62 Fed. 170, 171; Ins. Co. v. Pelzer Co., 76 Fed. 479, 481, 
22 C. C. A. 283; Dick Co. v. Wichelman (C. C.) 106 Fed. 637; 
City V. Ins. Co., 107 Fed. 52, 46 C. C. A. 144; Sanford v. White (C. 
C.) 132 Fed. 531, 533. 

In Phillips V. Negley, 117 U. S. 665, 6 Sup. Ct. 901, 29 L. Ed. 
1013, the law trial court entered an order vacating a judgment 
rendered at a prior term. The ground for so doing was that, after 
the appearance of the judgment défendant, the plaintiff, by fraud 
and deceit, led the défendant not to contest the case on its merits. 
This action was reversedby the Suprême Court. 

In Craven v. Canadian Pac. R. Co. (C. C.) 62 Fed. 170, a judg- 
ment at law in the United States Circuit Court for the district of 
Massachusetts had at the May term, 1893, been entered in favor 
of the plaintiff by agreement of counsel. At the June term, 1894, 
of the same court, a pétition to vacate said judgment was filed, set- 
ting up the fact that the counsel who agreed to the judgment 
was not authorized so to do. The court denied the relief prayed 
for on the ground that it was without power after the end of the 
term to vacate a judgment. 

Insurance Co. v. Pelzer, 76 Fed. 479, 481, 22 C. C. A. 283, was an 
action at law in a state court in South Carolina on two Insurance 
policies, in which the verdict was intended to be for the plain- 
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tiff for the amount of both policies. By clear mistake the foreman 
of the jury reported a verdict for the plaintiff for only the amount 
of one of the policies. Judgment in accordance with this verdict 
was entered. After the end of the term, the mistake being discov- 
ered, a bill in equity in the state court was filed by the plaintiff at 
law against the insurance company to correct the error. This 
equity case was removed to the fédéral court. The lower fédéral 
equity court granted the relief as prayed, and on appeal this ruling 
was affirmed. A question considered by the appellate court was 
whether or not equity had jurisdiction. In deciding this ques- 
tion in the affirmative, Judge Morris said that the law court, after 
the end of the term, had no power to correct the mistake, and 
that there was equity jurisdiction, because the complainant was 
without relief at law. 

Sanford v. White (C. C.) 132 Fed. 531, 535, was a bill in equity 
in the fédéral court to set aside a judgment at law rendered by 
that court at a former term. The judgment at law had been ren- 
dered in favor of the défendant at law in conséquence of the fraud 
of the attorney for the plaintiff at law. The equity court set aside 
the judgment at law, saying : 

"This court Is of the opinion and Is satisfled, that the complainant had and 
has a good cause of action against the défendant, and that the judgment 
agalnst hlm was the resuit of the fraud and coUuslve conduct alleged In the 
complalnt, and that complainant has no remedy at law. He was misled and 
decelved by hls attorney, who informed hlm that he had moved for a new trial, 
when he had not. When a party has lost a right by fraud, accident, or mis- 
take, and has no remedy at law, a court of equity has jurisdiction and power, 
and It Is its duty, to give relief, set aside a judgment so obtalned, and grant 
a new trial." 

It is true that I hâve found no fédéral case in which the judgment 
at law was obtained by the fraud of the plaintiff at law in ob- 
taining a false return of service of process. But I can draw no 
Sound distinction in principle between such case and the cases above 
mentioned. 

(2) Where the False Return of Service of Process is the Sole Act 
of the Person Making the Return. 

(A) Where the person making the return is an officer, it seems 
that there is no relief in equity in the fédéral courts. Walker v. 
Robbins, 14 How. 584, 585, 14 L. Ed. o52;' Knox County v. Harsh- 
man, 133 U. S. 152, 156, 10 Sup. Ct. 257, 33 L. Ed. 586. 

Whether or not the fédéral equity court could properly grant 
relief where the false return is made by one not an officer, and 
who is for the time being an agent of the plaintiff at law, need 
not now be decided. In passing, however, it may be noted that 
in Kibbe v. Benson, 17 Wall. 624, 21 L. Ed. 741, relief in the fédéral 
equity court against a judgment of a former term in ejectment in 
the fédéral law court was granted on the ground that the défendant 
at law had no notice. In this case, by mistake or fraud, a private 
process server, apparently without connivance of the plaintiff at 
law, made a false return of service. However, as we are now dis- 
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cussing the power of the fédéral law courts over judgments of a 
former term, it will be well to go further. 

(B) From the cases cited supra, it seems to follow that the 
fédéral law court has no more power after the end of the term 
to set aside its final judgment on the ground that there was a 
false return of service of process, in which fraud the plaintiff at law 
did not participate, than in the case where the fraudulent return 
was induced by the plaintiff. 

(1) The enumeration of the errors that can be relied on to sup- 
port a writ of error coram vobis in Pickett v. Legerwood, Bronson 
V. Schulten ; Phillips v. Negley, and other cases cited above, does 
not embrace this case. And if there is a want of power in the 
fédéral law courts in cases where the false service was induced by 
the plaintiff at law, there must be the same want of power where 
the false return is the act of the process server alone. 

(2) It has been a disputed question for many years whether or 
not in such cases the sole remedy of a défendant, after the end 
of the term at which the judgment is rendered, is not against 
the officiai process server. While many of the state courts grant 
relief by vacating after the term the judgment obtained on a false 
return, some of them take the view that public policy forbids such 
relief. The latter is the view taken by the Virginia Court of Ap- 
peals. Ramsburg v. Kline, 96 Va. 465, 31 S. E. 608. See, also, 
Preston v. Kindrick, 94 Va. 760, 27 S. E. 588, 64 Am. St. Rep. 777. 
The position taken by the Suprême Court in Walker v. Robbins, 
14 How. 585, 14 L. Ed. 552, and Knox County v. Harshman, 133 
U. S. 156, 10 Sup. Ct. 257, 33 L. Ed. 586, is readily explicable on the 
theory that that court holds as sound the view taken by the Court 
of Appeals in Virginia. In Walker v. Robbins the following lan- 
guage is used: 

"In cases of false returns affectlng the défendant, where the plaintiff at 
law is not in fault, redress can only be had in the court of law where the 
record was made; and, if relief eannot he had there, the party must seek 
his remedy against the marshal." 

This is not an intimation that relief can be had in the court where 
the record was made after the end of the term at which the judg- 
ment was rendered. On the other hand, this language is either 
merely used to avoid an obiter dictum, or it expressly recogiiizes 
the fact that the court of law rendering the judgment may hâve lost 
the power to vacate it. 

The same point is to be observed as to the language used in Knox 
County V. Harshman, 133 U. S. 156, 10 Sup. Ct. 258, 33 L. Ed. 586 : 

"If that return were false, yet, no fraud being chargea or proved against the 
petitloner, redress can be sought at law only, and not by this bill." 

This certainly is not necessarily an intimation that the law court 
has power after the end of the term to grant relief by vacating the 
judgment. It is more reasonably explained by supposing that the 
court had in mind (1) relief at law by a vacation of the judgment 
by the court that rendered it at the same term; or (2) by action at 
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law for damages by the judgment défendant against the process 
server. 

The conclusion which seems to be necessarily drawn from the 
cases above cited is that a fédéral law court bas, after the end of 
the term, no power to vacate a judgment at law founded on a false, 
but apparently valid, return of service of process. 

Let us now consider the motions to vacate made by Cyrus Blank- 
enship and Reese Davis, the two judgment défendants as to whom 
the return of service of the original notice and déclaration was de- 
fective. If no motion by the plaintifif to be allowed to amend thèse 
returns had been made, under Harris v. Hardeman, 14 How. 334. 14 
L. Ed. 444, and cases following that case, 5 Rose's Notes, p. 254, I 
think thèse défendants might be entitled to relief. The power 
aiïirmed in Harris v. Hardeman to lie in a fédéral law court after 
the end of the term to set aside a judgment is predicated on the fact 
that the record shows that the service of process was invalid. In 
the case at bar we hâve invalid returns of constructive service of 
process, but, pending the motion to vacate, a motion to amend the 
return is made. If the amended return be true in fact, this court 
had jurisdiction of thèse two défendants at the time judgment was 
rendered. Hence, conceding that there is no want of power in this 
court to vacate the judgment as to thèse two défendants, it would 
clearly be wrong to do so, so far as the rights of Blankenship and 
Davis are concerned. Whether or not the right to amend exists 
as to third persons, purchasers from thèse défendants, will be dis- 
cussed later in this opinion. 

It follows from what has been said that the motion to vacate the 
judgment of June 23, 1900, must be overruled as to ail the défend- 
ants except Davis and Blankenship. As to them the question 
should be reserved pending a décision as to the truth of the pro- 
posed amended return. 

It will be well to consider next the right of plaintifif to now amend 
the return of service as to the two défendants not included in the 
judgment — ^John Dotson and Jane Mounts. 

(II) John Dotson. 

This man was a party défendant named in the original notice. 
The service of the original déclaration and notice was made as to 
him by leaving a copy with his wife. The original return does not 
state that his wife was a member of his family. For the reasons 
stated in opinion No. 1 in discussing the return of constructive serv- 
ice on Reese Davis, I consider this return invalid. The notice of 
July 11, 1898, was, as appears, personally served on John Dotson 
on July 15, 1898. But this, I am satisfied, cannot be considered 
sufficient to bave given the court jurisdiction of John Dotson. This 
man is not mentioned in the scire facias, and he was not served with 
the scire facias. He has not filed any motion, plea, or pétition, and 
in fact has never in any way appeared. The proposed amendment 
of return shows that John Dotson's wife was a member of his fam- 
ily at the time of the service. If this amended return be true in 
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fact, the court did hâve jurisdiction from the first. The ameiid- 
ment merely perfects the évidence that the court had jurisdiction. 
But as the allowance of amendments to returns is within the dis- 
crétion of the court, it seems to me that it should not be allowed to 
be made after so long an interval without notice to Dotson, and 
an opportunity given him to be heard. The question as to the right 
to amend is made more interesting by the fact that John Dotson is 
not mentioned in the judgment of June 23, 1900. Whether or not 
the action of ejectment instituted in 1896 is still pending, and the 
propriety of allowing the proposed amendments, need not now be 
determined. In any event, John Dotson must be given notice and 
an opportunity to be heard before anything against his interest can 
be done. 

(III) Janë Mounts. 
The case of Jane Mounts, in so far as the motion to amend the 
return is concerned, need not be considered. She is not a party to 
the scire facias proceedings; but tlie original returns of service of 
the original déclaration and notice and of the notice of July 11, 
1898, are in correct form. There is no need of amending them as 
to Jane Mounts. It may not be amiss, however, to say that I am, 
as at présent advised, of opinion that she is entitled to notice and 
an opportunity to be heard before judgment in the ejectment suit 
could properly be entered against her. The action was instituted 
in 1896, and it was retired from the docket, doubtless by mistake, 
without judgment against her, in 1900. 

(IV) Opëning Judgments for Landwrds. 

Before taking up the various pétitions, it will be well to set out 
hère as briefly as may be the reasons which led rne, while preparing 
opinion No. 1, to conclude that a judgment of a former term in 
ejectment against a tenant could under some circumstances be 
"opened," and the landlord allowed to défend the action. 

The expression "opening a judgment" is perhaps not the happiest 
possible; but it means, as I understand, simply to open up the con- 
troversy, let the landlord appear and plead to the déclaration, let 
the plaintiff hâve the advantage of the pendency (in this respect) 
of his action since its original institution, and thus to arrive at a 
décision of the controversy on its merits. In view of the want of 
power of the fédéral law courts over their judgments of a former 
term, it is perhaps advisable to say hère that by "opening the judg- 
ment" there is no vacation or amendment of the judgment against 
the tenant défendant. Such judgment stands unaffected. But if 
the tenant défendant is, when the judgment is to be executed, no 
longer in possession of the land; and if the landlord, who had no 
knowledge of the action, is himself in possession, or has a new ten- 
ant in possession, at the time the writ of possession is to be exe- 
cuted, an interesting and close question is presented. The writ, of 
course, directs the marshal to dispossess the tenant défendant. If 
my views are correct, the marshal would be instructed by the court 
to return the writ unexecuted if the new occupant is a landlord, or 
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a new tenant of a landlord, who had no notice of the action, and did 
net directly or indirectly contest the case. If there be no opening 
of the case, the resuit is that the plaintifï has gained nothing by his 
judgment, and must bring a new action. The plaintifï might in 
such event be held to be barred by limitation, although he was not 
barred at the time of the institution of the former action. On the 
one hand, it may be said that a plaintifï who makes so little use of 
the means ordinarily available of ascertaining who the real adverse 
claimant is, should take nothing by a judgment against a tenant 
who surrenders his possession to his landlord before such judg- 
ment is executed. On the other hand, it may be said that the land- 
lord sélects the tenant, and, if the latter does not inform the land- 
lord of the pendency of the action, the fault is attributable to the 
négligence of the landlord in selecting such a tenant, and that a 
judgment against the tenant should be executed against the land- 
lord, and thus put the landlord to bring an action against the party 
recovering the judgment in order to secure a trial of the merits of 
the controversy. Either view may be justified by some authority, 
and, dépendent on some matter of fact, either view may be the 
right one in some particular case. But in the Justus-Sibley Case — 
the one now in mind — it seems to me that the most équitable and 
just décision is to open the judgment and allow Sibley to défend. 
Inquiry made before the institution of the action in the neighbor- 
hood of the tract occupied by Justus could hardly hâve failed to 
apprise the plaintifï that Justus was a mère tenant, and as to the 
name of his landlord. A deed conveying the tract in question to 
Sibley had been recorded in the clerk's office of Buchanan county 
in 1889. Consequently the plaintifï cannot occupy the position of 
one who has been f ully diligent. The plaintifï desires that a j udg- 
ment against a tenant be executed against a landlord who had no 
notice and whose right has never been presented in court. The 
position of the plaintifï, from a standpoint of pure justice, does not 
seem impregnable; and, in the irreconcilable conflict of merely 
persuasive authorities, and because of the want of any controlling 
décision, this court has no guide for the décision of this question, 
other than to adopt the view that seems most just. To direct the 
marshal to leave undisturbed Sibley's new tenant, without more, 
would not be entirely just to the plaintifï. He would hâve to bring 
a new action, and the adverse possession of the land since 1896 
might possibly be counted against him. Sibley should not in strict 
justice entirely escape the resuit of the négligence or ignorance 
of the tenant (Justus) selected by himself, and thus possibly obtain 
the benefit of an adverse possession after the institution of the ac- 
tion. Neither party is entirely free from the charge of négligence, 
and opening the case allows a fair trial on its merits of an unad- 
judicated controversy; both parties thereto being allowed to occupy 
exactly as strong ground as that which they respectively held in 
1896. 

The case now under considération is wholly différent from Vance 
y. Wesley, 85 Fed. 157, 29 C. C. A. 63. There an intruder— "an 
interloper" — entered after judgment, and before writ of possession 
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was executed. Even treating Vance as a subséquent tenant, the 
landlord (the state) had previously contested the title on its merits 
in the action against Tindal and Boyles. 

It should be hère stated that while I understand that the law 
court has no power to vacate its judgment of a former term, ex- 
cept for errors of fact such as can be relied on under writ of errov 
coram vobis, for a fact occurring after judgment such as can be 
relied on audita querela, or for want of jurisdiction shown on 
the face of the record, still such court has power, équitable in 
nature, to so control the exécution of its final processes as to pre- 
vent a wrong from being doue thereby. See 2 Freeman, Executions 
(2d Ed.) § 472, p. 1479 ; Sedgwick & Wait (2d Ed.) §§ 564, 566 ; 
Newell, Ejectment, p. 816. As incidentally recognizing this power 
in the fédéral law courts, see Pickett v. Legerwood, 7 Pet. 144, 
8 L. Ed. 638; Amis v. Smith, 16 Pet. 303, 311, 10 h. Ed. 973; 
Boyle V. Zacharie, 6 Pet. 648, 8 L. Ed. 532; U. S. v. McLemore, 4 
How. 286, 288, 11 L. Ed. 977; Humphreys v. Leggett, 9 How. 
297, 312, 313, 13 L,. Ed. 145 ; McCargo v. Chapman, 61 U. S. 555, 
556, 15 L. Ed. 1021 ; Ex parte Flippin, 94 U. S. 348, 350, 24 L. Ed. 
194; Freeman v. Dawson, 110 U. S. 264, 270, 4 Sup. Ct. 94, 28 L. 
Ed. 141 ; The Elmira (C. C.) 16 Fed. 133. 

(V) Pétition of Mary Estep. 

I should say at the outset that the mère fact that a petitioner 
is not a party défendant présents, as it seems to me, no insuperable 
obstacle to granting proper relief. There is no doubt that in de- 
ciding whether or not to issue the writ of possession, as well as in 
the matter of amendingthe returns of service, the court is at liberty 
to exercise a reasonable discrétion, and will be governed by what 
may be termed équitable principles. Where a petitioner not a 
party to the action is in possession, and would be disturbed therein 
illegally by the exécution of a writ of possession, such person can 
surely reach the attention of the court at this stage of the pro- 
ceeding. Even after exécution of the writ of possession, the courts 
will issue writs of restitution to restore possession to persons who 
hâve been put out of possession wrongfully. If any of the petition- 
ers hâve a right to remain in possession, that right should not be 
disturbed. A pétition showing the facts on which such claim of 
right rests, and praying that the right be safeguarded, is, I think, 
the best method of proceeding. The motion to strike out must be 
overruled as to ail the pétitions. If in any of them the facts stated 
do not show the petitioner entitled to relief in this court in this 
proCeeding, the demurrer to such pétition will be sustained, and the 
plaintifï's rights thus as effectually guarded as by striking out. 

The facts set up in the pétition of Mary Estep are that Elijah 
Estep, a défendant, who was properly served with notice, is the 
husband of the petitioner; that he was at the institution of the 
action living with his wife on a tract of land conveyed to his wife 
by her father in 1883 (a copy of the deed being exhibited), and 
which has been ever since her separate estate. It is alleged that 
Elijah Este^. hjs never ovvned any 'and, and that Mary Estep had 



234 137 FEDERAL REPORTEE. 

no knowledge of the pendency of the action. She was net herself 
aparty to the action. Her prayer is that no writ of possession 
go against her husband, or that it be so framed as not to interfère 
with her rights. 

Under the act of March 7, 1900 (Acts 1899-1900, p. 1240, c. 1139), 
as under the Code of 1887, § 2284 et seq. [Va. Code 1904, p. 1139], 
the land described in the deed to Mary Estep is her separate es- 
tate. During her life she has the right to hold, use, and control it 
as if unmarried. The merely possible and prospective right of 
curtesy on the part of her husband (Breeding v. Davis, 77 Va. 639, 
46 Am. Rep. 740; Campbell v. McBee, 92 Va. 68, 22 S. E. 807; 
Bankers' Co. v. Blair, 99 Va. 606, 39 S. E. 231, 86 Am. St. Rep. 914) 
does not entitle him to the possession, or give him any right to use 
the land, or enjoy the rents, issues, or profits, during the coverture. 
Elijah Estep, was, therefore, when this action was instituted, not 
on the land by any marital right. His position was somewhat that 
of a guest of his wife. Or, if he is to be treated as having been the 
real party holding possession, his position is perhaps somewhat 
analogous to that of a tenant. In eithçr event the rights of the 
wife should not be impaired. 

Whether or not the relief asked by Mary Estep can be granted 
only on condition that she make herself a party défendant to the 
action of ejectment is not so easy of solution. If she becomes a 
party to the action instituted in 1896, she loses the benefit of her 
adversary possession since that date. I think a landlord whose 
tenant was made a défendant can ask no more than that the 
judgment against the tenant be opened, and that he (the landlord) 
be allowed to make himself a défendant and contest the case. But 
in so doing he loses, I think, the benefit of the adverse possession 
of himself or of his tenant since the institution of the suit. It 
seems to me that a wife owning a separate estate, and living on it 
with her husband, who is not sued with her husband, is in a some- 
what stronger position than an absentée landlord. She has her- 
self ail the time been in actual possession of the land. But in the 
case before us the deed to Mary Estep was not recorded until 1902. 
If it had been on record prior to the institution of the action, I in- 
cline to the opinion that she should not be required to become a 
party to the action. The plaintifif, under such circumstances, would 
hâve simply not used the means easily at his disposai to learn the 
proper party to sue. As the case stands, treating the pétition 
as true in ail respects, I am of opinion that the proper course is to 
open the judgment, allow Mary Estep to plead to the déclaration, 
and withhold the writ of possession against Elijah Estep quoad this 
tract of land. The demurrer to this pétition must be overruled. 

(VI) Pétition of Mary Hurlëy et au 

The facts hère asserted and essential to be considered are as fol- 
lows : The petitioners are the infant children of Robert Hurley 
and Marinda Hurley. The latter died in 1902. Robert Hurley was 
a défendant, duly served with notice, but at that time he owned and 
claimed no land. He was living with his wife on land belonging 
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to her, which had been conveyed to her by her father in 1895 by 
deed recorded in 1895. Since Marinda Hurley's death, Robert 
Hurley and thèse children hâve been living on the land described in 
the deed above mentioned. Marinda Hurley was net a party to the 
ejectment suit. But it is not alleged that she did not hâve knowledge 
of the action long before judgment. At the time the suit was insti- 
tuted, and at the time the judgment was rendêred, Robert Hurley 
was not in possession by any marital right. He is now in possession 
by right of the life estate by the curtesy acquired since the judg- 
ment from one not a party to the action. That the judgment 
against him is not an estoppel, and that he could, if put out by 
writ of possession, sue without regard to that judgment, is, I 
think, settled. Sedgwick & Wait, Trial of Title, § 541, p. 395; 
2 Black on Judgments (2d Ed.) §§ 556, 655, 659. While I hâve 
found no authority directly in point, it seems to me that the sit- 
uation as to Robert Hurley is such that his motion to vacate 
the judgment may, on the facts set up in this pétition, be treated 
as one in lieu of the writ of audita querela, and that the judg- 
ment against him should be set aside. His accession to a life 
estate in the land has transpired since the judgment. Under the 
Virginia statute law as to the separate estâtes of married women, 
I think that Hurley could not hâve required his wife to make her- 
self a party to the action. He himself before her death had no title, 
and his possession was under a person not sued. He is not in the 
position of one now relying on a title on which he could hâve relied 
(at least, without the voluntary act and consent of his wife) prior 
to judgment. He falls within the gênerai rules laid down as to the 
issue of the writ of audita querela (4 Minor [3d Ed.] p. 1050; 1 Am. 
& Eng. Ency. [Ist Ed.] 1003), and is not barred therefrom by the 
ruling in Avery v. U. S., 12 Wall. 304, 20 L. Ed. 405. Humphreys 
V. Leggett, 9 How. 297, 13 L. Ed. 145, is authority for the proposi- 
tion that either the law court or the equity court can grant the relief 
asked under such circumstances as we hâve hère. Treating the 
facts set up in this pétition as true, the order should be that the 
judgment against Robert Hurley be vacated, that he be required 
within a short time to enter his appearance in the original action, 
and that no writ of possession issue as to Robert Hurley quoad 
the 100-acre tract in question. This order may also, if the plaintiff 
so desires, grant the plaintifif leave to make the Hurley children par- 
ties défendant. Acts 1895-96, p. 514, c. 497. It is true that Robert 
Hurley is not in hjs own right a party to this pétition, but this seems 
a defect of form rather than of merit. Robert Hurley is the suc- 
cessor in interest of one who could at the most ask that the judg- 
ment be opened on condition that she enter her appearance as a 
défendant. Hurley's right to a vacation of the judgment on audita 
querela is modified by plaintifï's rights as against Hurley's prede- 
cessor in title. 

The demurrer to this pétition must be overruled. 

(VH) Pétition of Hiram W. Sibley. 

The facts set up hère are as foreshadowed in opinion No. 1. 
If the truth of the facts stated is not contested, the writ may, if 
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desired, go as against Archibald Justus, but with it will go instruc- 
tions to the marshal not to disturb the possession of H. W. Sibley 
or of his new tenant, G. H. Davis, as to the 1235>^ acres described 
in the deed from N, B. Dotson to Sibley. This relief should be 
granted, however, on condition that Sibley within a reasonably 
short time, to be fixed by the order, enters his appearance as a de- 
fendant in the ejectment cause. 

It was suggested by counsel for the plaintiff that this court has 
no jurisdiction to consider this pétition, as Sibley is a citizen of 
New York; the plaintiff being also a citizen of that state. If 
Sibley had intervened and asked to be made a défendant in lieu 
of his tenant, Archibald Justus, prior to the rendition of the judg- 
ment, and an order to such effect had been made, the jurisdiction 
would not hâve been ousted. Phelps v. Oaks, 117 U. S.^41, 6 Sup. 
Ct. 714, 29 L. Ed. 888; Hardenbergh v. Ray, 151 U. S. 118, 14 Sup. 
Ct. 305, 38 L. Ed. 93. The présent proceeding is in some respects 
a mère continuation of the ejectment cause, and jurisdiction as be- 
tween King and Sibley is ancillary to that obtained as between 
King and Justus. The relief now ultimately sought by Sibley is 
the right to contest King's claim to the land. In other words, 
it is the same relief he would hâve sought, and to which he would 
hâve been entitled, had he intervened before the judgment was 
rendered. There is a strong analogy between the case now before 
us and a pétition of intervention in a chancery suit in a fédéral 
court, where a citizen of the same state as the complainant inter- 
venes. This does not defeat the jurisdiction. Judge Shiras says : 

"The rlght of the court to grant such leare and to hear and adjudicate upon 
the rlghts of such Intervener Is not defeated by reason of the fact that such 
Intervener and complainant are citizens of the same state." Shiras, Eq. Pr. 
{2d Ed.) p. 97. 

See, also, Krippendorf v. Hyde, 110 U. S. 276, 283, 284, 4 Sup. Ct. 
27, 28 L. Ed. 145 ; Park v. N. Y. R. Co. (C. C.) 70 Fed. 641, 643. 

It seems to me, therefore, that this court has jurisdiction to con- 
sider Sibley's pétition, and to allow him proper relief thereunder. 

The demurrer to this pétition must be overruled. 

(VIII) Pétition of A. C. Flood. 

The facts now to be considered set up in this pétition are: By 
patent issued in 1876 there was granted to one Lohnert et al. a 
tract of 2,500 acres of land lying within the lines of plaintiff's claim. 
By varions conveyances one R. L. Brown, Jr., came to be the sole 
holder of this title by deed dated in 1890. La'ter — the date not 
being stated — Brown instituted an action of ejectment at Abing- 
don against sundry persons, including Reese Davis, H. M. Francis, 
and S. W. Mcinturf, who claimed under one Jonathan Hurley, who 
had a "court right" covering some 2,000 acres of the 2,500 acres. 
This action was compromised, and by deed dated March 14, 1899 
(after the institution of King's action, but before judgment), Brown 
conveyed what may be conveniently called the "surface" of 362}4 
acres to Reese Davis, the surface of 503J4 acres to H. M. Francis, 
and the surface of 134 acres to S. W. Mcinturf; and said parties 
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conveyed to Brown the coal under thèse tracts, certain standing 
timber, and certain "mining rights." On April 35, 1899, Brown 
conveyed the coal and mining rights to Flood, the petitioner. The 
petitioner further allèges that Reese Davis, H. M. Francis, and S. 
W. Mcinturf did not claim at the time the King suit was institiited, 
or at the date of the judgment therein, any land except the three 
tracts mentioned in the deed between them and Brown. It is 
alleged that neither Brown nor Flood had any knowledge of the 
pendency of the King suit. It also alleged that, when the King 
suit was instituted, Levi Woolford — a défendant properly served 
with notice — was living on the S. W. Mcinturf tract, above men- 
tioned, as the tenant of Mcinturf. 

(A) I shall first consider the right to amend the return of serv- 
ice on Reese Davis (treating the proposed amended return as true 
in fact) quoad Flood's rights as a purchaser under Davis. And in 
this discussion I shall proceed on the theory that ail persons must 
take notice of the pendency of an action of ejectment in the fédéral 
court, without the filing by the plaintiff of a mémorandum of lis 
pendens in the county where the land lies. 

The cases of Powers v. Carter Co., 100 Va. 450, 41 S. E. 867, 
and Shenandoah R. Co. v. Ashby, 86 Va. 232, 9 S. E. 1003, 19 Am. 
St. Rep. 898, excellently illustrate when amendments should and 
when they should not be allowed as against third persons whose 
rights hâve intervened. In the Powers Case an examination by the 
Carter Company (purchaser after judgment from a judgment de- 
fendant) of the record of the Dickinson county courfwould hâve 
led to the belief that the original judgment was rendered at a term 
other than that to which the notice had been given, and that it was 
therefore void. In the Ashby Case the return of service omitted 
to State that the director of the défendant corporation on whom 
service was made lived in the county in which service was niade, 
which the statute requires. In the Powers Case the amendment of 
the record by nunc pro tune order was not allowed to affect the 
rights of the Carter Company. In the Ashby Case the amendment 
was allowed, with the intent that the judgment should become 
valid as against subséquent mortgagees of the défendant corpora- 
tion. I think the true theory is to consider that the third person 
either did examine or should hâve actually examined the record. 
If what he finds there shows the proceeding to be void, he cannot 
be affected by a subséquent amendment. But if what he finds on the 
record leaves it open to question whether the proceeding is void or 
not, he should be bound by a subséquent amendment. For instance, 
suppose he finds a return of service on a corporation showing that 
service was made five days prior to the return day; the stat- 
ute requiring service to be made at least ten days before return day. 
Now, if in fact the service was made 15 days prior to the return 
day, while there may be a right to amend the return according to 
the fact as against the défendant, there should not be such right 
as against a third person. Such third person has a right to assume 
the truth of the return. But if the return is imperfect, merely, as 
in the Ashby Case, and as in the case at bar (being merely silent 
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as to Davis' wife being a member of his family), I think the return 
can be amended as against the third person. The inquirer has not 
been deceived by the record. The return shows him that the serv- 
ice may hâve been properly made. If, treating a pending suit as 
being notice, he did not look at the record, he had no actual knowl- 
edge of the infirmity of the return, but did hâve constructive notice 
of vyhat the record w^ould hâve revealed. If he did look at the rec- 
ord, he was, in reason, put in possession of know^ledge sufficient 
to inform him that the service may hâve been strictly regular. He 
could Iiave made inquiry in pais and learned the truth. If he did 
not make such inquiry, he should be held to the risk v\rhich he took. 
It follows that if ail persons are bound to take notice of a pending 
suit in ejectment in a fédéral court in Virginia without a mémoran- 
dum of lis pendens having been filed — a question to be considered 
later — the return as to Reese Davis can be amended both as to 
Davis and as to Flood. If innocent purchasers from défendants 
in pending ejectment suits in the fédéral court in Virginia are not 
bound where no mémorandum of lis pendens is iîled, it wili not be 
necessary to consider the question of amending the return of serv- 
ice on Reese Davis quoad Flood's rights. If Flood is protected as 
an innocent purchaser, he is not concerned as to the amendment. 
It will not affect him. 

(B) Let us now consider the question — treating the amended 
return of service on Davis as true in fact — of Flood's rights as a 
pendente lite purchaser from Reese Davis. I shall later discuss 
his rights vmder the Lohnert patent. Neither he nor Brown had 
actual notice of the pendency of the King suit. It was after the 
institution of the King suit and before judgment that Brown took 
title from Davis to the coal, etc., and that Flood took title from 
Brown. I understand that it is conceded that no mémorandum 
of lis pendens (section 3566, Code 1887 [Va. Code 1904, p. 190-3] ) 
was recorded in Buchanan county. 

Section 2756, Code 1887 [Va. Code 1904, p. 1414], which is a 
part of the chapter relating to ejectment, reads: 

"Judgment to be Concluslve. Any such judgment In an action of ejectment 
• • * shall be concluslve as to the title or right of possession established 
in such action upon the party against whom it is rendered, and against ail 
persons claiming from, through, or under such party, by title aceruing after 
the cominenoement of such action. * • *" 

Section 3566, Code 1887 [Va. Code 1904, p. 1903], reads: 

"No Ils pendens « • • shall bind or affect a bona flde purchaser of real estate, 
for valuable considération, without actual notice of such lis pendens, * * * 
unless and until a mémorandum setting forth the title of the cause, the gên- 
erai object thereof, the court In which It Is pending, a description of the land. 
and the name of the person whose estate is intended to be affected thereby. 
shall he left with- the clerk of the court of the county or corporation in which 
the land is situate, who shall forthwith record the said mémorandum in the 
deed book, and Index the same in the name of the person aforesaid." 

I am inclined to think, so far as the state courts are concerned, 
that the leaving of a mémorandum with the proper clerk is essen- 
tial in order to bind a pendente lite pyrchaser from a défendant in 
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ejectment. I shall not, however, pause to discuss this question, as 
I hâve reached the conclusion that the lis pendens statute (section 
3566) does not control the effect of a judgment in ejectment in a 
fédéral court in Virginia. If this statute were held to apply to 
suits pending in the fédéral courts, the stfongest argument in sup- 
port of such conclusion that occurs to me would be as follows : 

(1) The thirty-fourth section of the original judiciary act (Act 
Sept. 24, 1789, c. 20, 1 Stat. 92), now section 721, Rev. St. [U. S. 
Comp. St. 1901, p. 581], makes the state laws which are rules of 
property, and are not in contravention of the fédéral Constitution, 
laws, or treaties, the rule of décision in trials at common law. 

(2) The question now before the court involves judicial action 
(unlike the case of Wayman v. Southard, 10 Wheat. 1-25, 6 L. Ed. 
253), and is a trial at common law. 

(3) To hold this statute applicable is analogous to the action of 
the fédéral courts in giving efifect to state statutes of limitation, 
which are held to bar actions to enforce fédéral judgments (Ross 
V. Duval, 13 Pet. 45, 60, 10 L. Ed. 51, and case following this case), 
and to those holding judgments of fédéral courts subject to state 
exemption statutes (see Lanahan v. Sears, 102 U. S. 318, 322, 26 
L. Ed. 180). But the difficulty with this argument is that the judg- 
ments of the Virginia fédéral courts in ejectment may be rendered 
nugatory unless the state court clerks record memoranda of féd- 
éral pending suits. To construe section 721, Rev. St. [U. S. Comp. 
St. 1901, p. 581], as adopting the Virginia lis pendens statute, with 
the admission that the fédéral courts hâve no power to require the 
state court clerks to record such memoranda, is forbidden by the 
settled course of décision of the fédéral courts, which enunciates a 
fundamental principle vital to the continued existence of the juris- 
diction of the fédéral courts in many important respects. See cases 
cited infra. On considération of the question of the power of the 
fédéral courts in Virginia to compel the state court clerks to record 
such memoranda, I fail to find satisfactory reasons for holding that 
they hâve such power. It may for présent purposes be conceded 
that the issue by the fédéral court of a writ of mandamus to com- 
pel a state court clerk to record such a mémorandum would be, 
not an exercise of original jurisdiction, but of an ancillary jurisdic- 
tion, under section 716, Rev. St. [U. S. Comp. St. 1901, p. 580], 
necessary for the exercise of or necessary to make effective the ju- 
risdiction of the court already obtained. But the fédéral court 
cannot by mandamus compel a state officiai to perform even a 
clearly ministerial act, involving no exercise of discrétion unless 
the law makes it the duty of such oiïicial to perform such act. It 
is true that the Virginia Législature enacted the lis pendens stat- 
ute with knowledge, actual or implied, of the provisions of the 
thirty-fourth section of the original fédéral judiciary act. But it 
does not necessarily follow that the Législature intended that the 
lis pendens statute should make it the implied duty of the state 
court clerks to record memoranda of suits pending in the fédéral 
courts. The argument that such intent did not exist is at least as 
strong as, and to my mind stronger than, the argument that it did 
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exist. The form and nature of the statute are such that an express 
provision therein that no suit pending in the fédéral courts of this 
State shall aflfect innocent purchasers, unless a mémorandum be re- 
corded in some state court clerk's office, would hâve been unbecom- 
ing, and an assertion of a power not vested in a state Législature. 
Under such circumstances, no rule of construction authorizes us to 
construe the statute as implying such provision. If there had been 
enacted contemporaneously with the lis pendens statute an ex- 
press provision requiring the state court clerks to record memo- 
randa of fédéral pending suits, a différent question would be pre- 
sented. But as the state law, as it now stands, does not necessarily 
make it the duty of such officers to record such memoranda, the 
fédéral courts hâve not the power to require them to perform this 
duty. 

In support of the conclusion reached, I hâve found but one féd- 
éral décision that seems to be exactiy in point. It is Rutherglen 
v. Wolf, 1 Hughes, 78, Fed. Cas. No. 12,175, in which Judge Bond's 
reasons for the décision are not given. This case décides that the 
statute in question does not apply to a suit pending in a fédéral 
court in Virginia. Smith v. Gale, 144 U. S. 509, 526, 12 Sup. Ct. 
674, 36 L. Ed. 521, does not seem to be in point. Dakota was a ter- 
ritory when the purchase was made. And the application of the 
Dakota lis pendens statute was not a récognition by a fédéral court 
of the power of a state to limit the efïect of a fédéral court judg- 
ment. There are many Suprême Court cases enunciating the com- 
mon-law doctrine that a purchaser pendente lite takes subject to 
the resuit of the suit, among which may be mentioned Walden 
V. Bodley, 9 How. 39, 49, 13 L. Ed. 36 ; Eyster v. Gaff, 91 U. S. 
531, 524, 23 L. Ed. 403 ; Tilton v. Cofield, 93 U. S. 163, 168, 169, 23 
L. Ed. 858 ; Whiteside v, Haselton, 110 U. S. 296, 301, 4 Sup. Ct. 1, 
28 L. Ed. 152 ; Mellen v. Moline Iron Works, 131 U. S. 352, 9 Sup. 
Ct. 781, 33 L. Ed. 178 ; Thompson v. Baker, 141 U. S. 648, 654, 655, 
12 Sup. Ct. 89, 35 L. Ed. 889 ; Lacassagne v. Chapuis, 144 U. S. 
119, 124, 125, 12 Sup. Ct. 659, 36 L. Ed. 368. But in no one of thèse 
cases was the question now before us considered. 

The true ground for holding that the lis pendens statute does 
not apply to suits pending in the fédéral courts is that suggested 
above, and stated in the numerous fédéral décisions holding that 
state statutes requiring judgments to be docketed in the county 
where the land lies do not aflfect the judgments of the fédéral courts 
in such States. It is that Congress does not intend, when adopting 
state laws, to adopt such as hâve the eflfect of limiting or controUing 
the jurisdiction and power of the fédéral courts, when such efïect 
can only be obviated by the voluntary act of state officiais over 
whom the fédéral courts hâve no power. If the Virginia Législa- 
ture were to enact a statute making it the duty of state 'court clerks 
to record memoranda of pending suits and attachments in the féd- 
éral courts, there might possibly be no further difficult^r. But un- 
til that is done, the situation in respect to fédéral pendingxsuits and 
attachments is the same as that which existed in respect to the lien 
of fédéral judgments prior to the congressional statute of 1888 (Act 
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Aug. 1, 1888, c. 729, 25 Stat. 357 [U. S. Comp. St. 1901, p. 701]) 
and the Virginia statute of 1890 (Acts 1889-90, p. 22, c. 23). 

The reasoning leading to this conclusion, as stated by Judge 
Hughes in U. S. v. Humphries, 3 Hughes, 201, Fed. Cas. No. 16,- 
422, is as follows. 

"The décisions of the United States courts hâve been In nothlng more uni- 
form, unvarylng, and consistent than In holding that, where rights once 
attach under laws of CJongress adoptlng laws of the respective states, thèse 
rights are not dlvested by a noncompllance wlth conditions, restrictions, or 
limitations contalned In those very state laws, where a compllance with the 
latter would dépend upon a resort in any way to state officiais or to the ma- 
chinery of the state judlclary. The provision of the Code of Virginia making 
a judgment for money a lien npon the real estate of the debtor makes, In the 
elghth section of ehapter 182, an exception in favor of a subséquent purchaser 
without notice, where the judgment bas not been docketed. The proeess of 
docketing dépends upon the action of an officer of a state court In keeping 
a doeket, and upon that offlcer's actually docketing the judgment of the United 
States court when presented. There is no law of Virginia requiring this offi- 
cer to doeket the judgment of a United States court. He acts strictly in a 
minlsterial capacity, and Is not required by any express law to enter such a 
Judgment when presented for such a purpose. • * • I think It may be laid 
down as a rule having few exceptions that in any case of a law of a state 
conferrlng rights upon conditions or wlth exceptions, and adopted by Congress 
as operatlve In that state, wherever the exceptions or conditions dépend upon 
the action of state officers, so that the enjoyment of rights thus once con- 
ferred could be defeated or dlvested by the action or refusai to act of a state 
officer, such a. condition or exception in the state law is unlformly held by the 
United Statea courts not to Umlt the rights conferred by the act of Congress 
adoptlng the state law. This was declded in Palmer v. Allen, 7 Cranch (11 U. 
S.) 550-564 [3 L. Ed. 436] ; Wagram v. Southard, 10 Wheat. (23 U. S.) 1 [6 
L. Ed. 253] ; U. S. Bank v. Halstead, 10 Wheat. 51 [6 L. Ed. 264] ; Boyle v. 
Zacharle, 6 Pet. (31 U. S.) 648 [8 L. Ed. 532] ; and (more particularly in their 
bearlng upon the question now under considération) Massingill v. Downs, 7 
How. (48 U. S.) 760 [12 L. Ed. 903], and Carroll v. Watkins, Fed. Cas. No. 2,457." 

See, in this connection, Cooke v. Avery, 147 U. S. 375, 387, 13 
Sup. Ct. 340, 345, 37 h. Ed. 209, where it is said: 

"Under this législation [section 721, Rev. St., U. S. Comp. St. 1901, p. 581, 
Inter alla] judgments recovered in the fédéral courts were undoubtedly liens 
in ail cases where they were such by the laws of the States. • * • But no 
right in the states to regulate the opération of fédéral judgments was thereby 
recognized." 

See, also, note to Blair v. Ostrander (lowa) 80 N. W. 330, 47 L. 
R. A. 469, 77 Am. St. Rep. 532. 

It follows, as there is no power in the fédéral court to require the 
state court clerks to record memoranda of fédéral pending suits, 
that the lis pendens statute cannot be treated as a rule of décision 
in the matter now before us. 

From what has been said it follows that Flood's pétition, in so 
far as he claims as a pendente lite purchaser under Reese Davis, 
présents no ground for refusing to allow the judgment against 
Reese Davis to be executed quoad Flood's rights under his pur- 
chase from Davis. 

(C) Let us now consider Flood's rights quoad his pendente lite 

purchase from S. W. Mcinturf. The judgment of June 23, 1900, 

against Mcinturf was set aside by order of December 2, 1902. But 

the pétition of Flood states that Levi Woolford, a défendant against 

137 F.— 16 
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whom judgment was rendered, and as to whom the return of serv- 
ice of the original notice and déclaration is valid, was living on 
the said Mcinturf land as the tenant of Mcinturf at the time the 
action was instituted. Mcinturf was not served with the original 
notice or déclaration or with the notice of July 11, 1898. Flood 
stands in the shoes of Mcinturf. But whether or not he is bound 
by the judgment against Levi Woolford, so far as the right of 
King to exécution of the writ of possession as to the Mcinturf tract 
is concerned, seems to me to dépend on the knowledge or want of 
knowledge of Mcinturf of the institution of the action against Mc- 
inturf 's tenant, Woolford. As stated in opinion No. 1, a landlord 
who is not a party to the action, and does not in the name of his 
tenant défend the suit, is not bound by the judgment rendered 
against his tenant, in the sensé that the judgment is an estoppel. 
But if a landlord knows that an action of ejectment has been insti- 
tuted against his tenant in time to make défense, and does not in- 
tervene, l think the writ of possession in favor of the successful 
plaintiff should be executed against such landlord, or a successor 
in interest occupying no higher position, and such landlord or suc- 
cessor put to an action to regain possession. In such action, the 
landlordi not having aided his tenant in the défense of the former 
action, is not, l think, estopped by the judgment against his ten- 
ant. The pétition filed by Flood does not assert that Mcinturf 
was ignorant of the institution of the action against his tenant, 
Woolford. In its présent form the pétition in this respect seems 
to me insufficient to show reason why the writ of possession should 
not issue and be executed, quoad F4ood's rights as purchaser from 
Mcinturf. To allow a landlord, knowing the institution of an ac- 
tion of ejectment against his tenant in time to make défense, who 
does not défend, tq Open the judgment, is to permit such landlord 
to inequitably trifle with the plaintiff's rights. To so rule would 
allow a landlord, by repeated changes of tenants, to keep the plain- 
tiff -bringing actions and recovering fruitless judgments without 
limit. If in truth Mcinturf had no knowledge of the institution of 
the action by King against Woolford in time to défend, I do not 
at présent think of any reason why Flood may not be allowed now 
to amend his pétition in this respect, if he should désire to do so. 

(D) Flood's rights as purchaser from H. M. Francis call for very 
little discussion. Francis was a party défendant to the action, 
duly served with the original notice and déclaration, against whom 
judgment was rendered in 1900. The authorities cited in opinion 
No. 1 in regard to the misspelling of the name Francis (14 Ency. 
PI. & Pr. 300-1; 1 Black on Judgments [3d Ed.] § 213), to 
which may be added 1 Freeman on Judgments (4th Ed.) § 50a, 
seem sufficient for holding that the judgment is valid as to Francis. 
If so, I do not now think of any reason why it should not be 
binding pn a pendente lite purchaser from Francis. It follows that 
the pétition of Flood, in so far as he claims rights under Brown's 
purchase in 1899 from H. M. Francis, présents no sufficient reason 
for refusing to allow the writ of possession to be executed. 

(E) We must now consider Flood's rights to the coal, timber, 
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etc., as the grantee of Brown under the Lohnert patent. It is clear 
that the compromise between Brown and Davis, Francis and Mc- 
Inturf, does not deprive Flood of certain rights under his inde- 
pendent title. In any action between King and Flood, the judg- 
ment of 1900 would estop Flood from relying on the title derived 
by Brown pendente lite from Davis, if he was in truth properly 
served with process, and from Francis and Mcinturf, but it would 
not estop him from relying on his own independent title. The 
question therefore is whether or not Flood's right under the Lohn- 
ert grant prevents King from being put into possession of the land, 
in its entirety, that was claimed by Davis, Francis, and Mcinturf 
at the institution of the action. Flood is not now in actual posses- 
sion of the coal, timber, etc., but I shall discuss the question on the 
assumption that his position is as strong as if he were in such ac- 
tual possession. 

The question hère presented is rather a nice one, because of the 
fact that Flood has an independent title, and one that has not been 
adjudicated between him and King. But the décisive point seems 
to me to be that if Flood is now in possession, or if he should take 
actual possession prior to the exécution of the writ, he obtained or 
will hâve obtained such possession as the pendente lite purchaser 
from Davis, Francis, and Mcinturf. Does the fact that Flood has 
an independent claim of title, and that the récognition by Davis, 
Francis, and Mcinturf of the strength of this title was the cause for 
the surrender by them of the coal, etc., sufficiently differentiate this 
case from one in which the pendente lite purchaser merely pays 
money to the défendant in possession, and has no title except that 
of his pendente lite vendor? 

Let us now consider some illustrative possible cases : 

(1) Suppose A., B., and C. each hâve an independent claim of 
title to a tract of land, of which B. is in possession; that A. sues 
B. in ejectment and recovers judgment. If, pending exécution of a 
writ of possession, B. remaining in possession and defying both 
A. and C, the latter should pétition the court to "withhold the writ, 
open the judgment, and let him (C.) in to défend, I should say that 
C.'s prayer should be refused. The important question at issue is 
whether A. or C. has the right to be défendant in the prospective 
litigation between them. As between them, it seems to me that A. 
has been the more diligent, and that he is entitled to the fruit of 
his diligence in successfully suing B. By his judgment A. has ac- 
quired a right to the possession as against B. C. has not acquired 
such right. So far as C. is concerned, B. would rightly remain in 
possession until C, as plaintifï, sues B. and recovers judgment. 
The higher position is occupied by A., and he should be put into 
possession, and C. required to bring his action against A. This 
conclusion is further fortified by the fact that to hold otherwise 
Avould leave B., without right, to continue to hold possession as 
against A. pending the settlement of the controversy between A. 
and C. 

(2) Now let us take a case — which is the one at bar — where 
pending suit B. and C. compromise. B. conveys, say, a specified 
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number of acres of the land to C. in considération of a release by 
C. to B. of the remainder, and C. takes possession of bis part of 
the landi Now C. got possession from B. C. could not, in the case 
sup.posed, hâve obtained possession otherwise than by the act of 
B. No matter what the considération, it was B., pendante lite, 
and not at liberty to act without regard to A.'s rights, who gave 
to C. the possession. C. had and still has a claim of ownership in- 
dependent of B., but the possession acquired by C. was necessarily 
derived from B. 

(3) Suppose A., B., and C. bave each an independent title to a 
tract of land, and that A. sues B., who is in possession, and recovers 
judgment against him. If, pending the issue of writ of possession, 
B., without collusion with C, départs from and leaves the land 
vacant, and C, finding it vacant, takes possession, I think the 
weight of authority is that his pra3'-er that the writ be not issued 
would avail. He would be in possession under an independent 
claim of ownership. See Mr. Freeman's note to Howard v. Ken- 
nedy, 39 Am. Dec. 313; 2 Freeraan, Executions (2d Ed.) § 475; 
Sedgwick & Wait (2d Ed.) § 562. This case difïers from the one 
at bar in this respect: When B. departed and vacated the land, 
either A. or C. was at liberty to go and take possession. By the 
vacation of the land by B., A. had secured what he sued for, and 
his right to take possession has been lost by reason of a want of 
diligence on his part. Where a défendant pendente lite gives 
possession to a third party, the plaintif? is not chargeable with any 
want of diligence. But when a défendant simply retires and leaves 
the land vacant (always assuming that there is no collusion), the 
plaintifï can at once take it into his possession. ïf he does not, 
and if he loses in the race of diligence with C, he must simply 
abide the resuit. In other words, C., having a claim of ownership, 
has taken peaceable possession of vacant land. B. is an entire 
stranger to C, and the latter should not be bound by A.'s judgment 
against such stranger. But in the case at bar Flood has or may 
get possession by no want of diligence on the part of King. Flood's 
claim of title under the Lohnert grant remains unadjudicated and 
unaffected, but Flood's possession has been acquired pendente lite 
under and by virtue of the possession of Davis, Francis, and Mc- 
Inturf, and this has been adjudged unlawful as against King. If 
Brown had fought the action of ejectment he brought against Da- 
vis, Francis, and Mcinturf to a conclusion, had obtained judgment, 
and had thus obtained possession, l think that the writ sought by 
King should not be executed against Flood. But there is some dif- 
férence between this supposed case and the case at bar. Under this 
supposition, Flood would be in possession not under, but in spite 
of, the former possession of Davis et al. And Flood's vendor, 
Brown, would hâve shown himself more diligent in prosecuting 
his action against Davis et al. than was King in prosecuting his 
action against them. But when Brown ceased to prosecute his 
action at Abingdon, and was let into possession, or given leave to 
go into possession, of the coal, etc., he retired from his race of 
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diligence wîth King, and necessarily became, as far as King's rights 
are concerned, a purchaser pendante lite from the common ene- 
mies, Davis et al. As Brown pro tanto surrendered to the parties 
in possession, and gave to and took from them, Flood's rigiits ought 
not to be as high as if Brown had fought out the battle and gained 
a complète victory. 

(F) No discussion of the rights of Davis, Francis, and Mclnturf 
under their deeds from Brown seems necessary. They bought and 
thus secured the Lohnert title before judgment. It was not the 
fault of the plaintifE that they did not set up and rely on this title 
in the action. 

From what has been said, it follows that the demurrer to Flood's 
pétition would be sustained, except for the fact that the question 
as to his rights as purchaser under Davis must await the settle- 
ment of the truth of the proposed amendment of the return of 
service of process on Davis. 

(IX) Pétition of W. M. Ritter. 

This petitioner in 1902 purchased a tract of land, embraced with- 
in plaintiflf's recovery, from Cora Mclnturf, not a party défendant 
to King's action. When King's action was instituted, Mrs. Mcln- 
turf had living on the land as her tenant Levi Woolford, a judg- 
ment défendant, as to whom the service of process was validly 
made. Her tenant gave her.no notice of the institution of the ac- 
tion, and she allèges in an affidavit with this pétition that she 
never heard of the action until after the judgment had been ren- 
dered. The petitioner is now in possession. It is objected to this 
pétition that Mrs. Mclnturf dénies having heard of an action at 
Harrisonburg, where the action of King v. Davis et al. was insti- 
tued. I do not read her aifidavit as thus quibbling. I think she 
means to state and does state that she was ignorant of the institu- 
tion or pendency of the action until after judgment. Under this 
statement, she would herself hâve a clear right to hâve the judg- 
ment opened, and exécution of the writ of possession suspended. 
And no reason occurs to me why Ritter has not this right as Mrs. 
Mclnturf 's vendee. He does not allège that he was ignorant that 
judgment had been rendered against the tenant, Woolford, when 
he made the purchase, but this seems to me of no import. Mrs. 
Mcinturf's right, which she had in 1902, to open the judgment 
against Woolford, would be of Httle value if she could not trans- 
>fer this right to her vendee of the land. Somewhat analogous to 
this question is the settled principle that an innocent purchaser for 
value not only gets a good title, but can pass such good title, ex- 
cept back to his vendor, to a noninnocent vendee. And moreover 
Ritter is not in any sensé noninnocent. He had neither the right 
nor any interest to lead him to défend King's action until after 
judgment. Being from the date of his purchase quietly in posses- 
sion, he had a perfect right to remain quiescent until King took 
steps to disturb his possession. The demurrer to this pétition must 
be overruled. 
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(X) Pétition g? G* L. Blankënship. 

Every question hère raised has been discussed. This petitioner 
was a pendante lite purchaser from Cyrus Blankënship. The right 
to amend the return of service of process as to Cyrus Blankënship 
is hère the same as against Flood, as purchaser from Reese Davis. 
(VIII, A, ante.) It follows that this pétition présents no reason 
why the writ of possession should not be executed as to G. L. 
Blankënship as to the land purchased by him from Cyrus Blankën- 
ship ; if the amended return of service of process be true in the one 
point of fact in which it diflfers from the original return. 

(XI) Pétition "A" of Ritter Lumber Company. 
(1) Trees on Waters of Elk Creek. 

The fîrst question raised is as to the timber on the three tracts 
on the waters of Upper Elk creek. The facts alleged are that, 
prior to the institution of the action, Elijah Dotson (David and 
Ransom • Dotson joinirg) conveyed a number of standing trees, 
with rights of entry, etc., to Sibley. By a séries of conveyances, 
no one of the successive owners being a party to this action, made 
after the institution of the action, the title to thèse trees was vest- 
ed in the petitioner. After the conveyance of the trees to Sibley, 
Elijah Dotson made conveyances of parts of the land on which 
the trees stand, excepting the trees from such conveyances, to 
John Dotson, Jane Mounts, Marinda Hurley (formerly the wife of 
Robert Hurley), and to David, Ransom, and Bazil Dotson. Leav- 
ing any other question out of view, it may be considered that King 
is now entitled to hâve his writ of possession issued and executed 
as against Bazil, David, and Ransom Dotson. The petitioner prays 
that no such writ issue, or, if it do issue, that the rights of petitioner 
be guarded. The petitioner claims by title arising ante litem. It 
is not alleged that the petitioner is now in possession of thèse 
trees, and, considering the économie and practical objections to 
felling trees in advance of means of transportation to market, I 
assume that the petitioner does not now intend to take such actual 
possession if its présent position can be saved to it. By judicial 
décision in this state, standing trees are considered real estate. 
Stuart v. Pennis, 91 Va. 688, 22 S. E. 509. After a landowner 
makes a conveyance of standing trees and rights of entry, etc., re- 
taining himself the remaining interest in the land, it seems to me 
that the grantor cannot be considered as in either actual or con- 
structive possession of the trees. Nor can the grantee of the trees 
be considered as in either actual or constructive possession until 
at least he is actually engaged in the work of felling the trees. I 
should hère say that I use the term "constructive possession" as 
necessarily implying a partial actual possession. For a discussion 
of the propriety of thus using the term, and for difïerentiating be- 
tween constructive possession and mère seisin in law, or right to 
possession, see 3 Va. Law Reg. 765. 

If the petitioner were in possession, or if it were to take posses- 
sion of the trees prior to the exécution of the writ of possession. 
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there would be no difficulty. The marshal will not, and will be 
instructed not to, eject the petitioner if found in possession of the 
trees. Being in possession by title arising ante litem, there is no 
<îuestion in my mind as to the propriety of such instruction to the 
marshal. To prevent possible wrong to the plaintiff, and in the 
interest of peace, my présent idea is that the agents and emploj^és 
by whom petitioner takes possession of the trees, if it does take 
such possession, must not be any of the judgment défendants. In 
other words, the instructions to the marshal should direct that the 
judgment défendants are to be put ofif of the land, even if they be 
then engaged as servants of the lumber company in felling thèse 
trees. But as the petitioner is not in and may not take possession, 
the question is as to the right of this court in this proceeding to 
grant the prayer of the pétition or to give any relief. What rights, 
if any, petitioner may hâve in equity, and what it may accomplish 
now or hereafter by some indépendant action at law, are questions 
not now presented for discussion. But in this proceeding this court, 
as I think, is without the power to grant any relief to petitioner. 

(1) There is surely no reason shown why the plaintiff should 
not hâve bis writ, and hâve the judgment défendants ousted, sim- 
ply because a claimant to thèse trees (analogous to vacant land) 
bas a title originating ante litem. 

(2) The attempt to bave put into the writ of possession a pro- 
viso to the effect that petitioner's rights shall not be affected is 
forbidden by several considérations : 

(a) So to do is in effect to vacate pro tanto the judgment of a 
former term. It is true, the court, when rendering that judgment, 
had no jurisdiction of the owner of the trees. The trees were not 
"actually occupied" by any one in 1896, and Sibley, the then claim- 
ant, was not made a défendant. Acts 1895-96, p. 514, c. 497. But 
this want of jurisdiction does not appear on the record made up to 
the time of judgment. 

(b) It is an established rule tbat writs of possession must fol- 
low the judgment. 2 Freeman, Executions (2d Ed.) § 471; Roscoe, 
Real Actions. 609; Sedgwick & Wait (2d Ed.) § 550; Va. Code 
1887, § 3584 [Va. Code 1904, p. 1914]. 

(c) In reality what the petitioner seems to be asking of this 
court is tantamount to the issue of an injunction. In effect, peti- 
tioner asks, if King be put into possession of the land on which 
thèse trees stand, that he be enjoined from taking possession of 
the trees or from treating himself as in possession. 

So far as this branch of the pétition is concerned, I think the 
demurrer is well taken. 

(2) Trees on and Right of Way over the 169-Acre Tract on Knox 

Creek. 

The facts as stated are that prior to the action one John B. Jus- 
tus conveyed thèse trees to petitioner's remote grantor. No one 
of the successive owners of thèse trees is a party to the action. Also 
prior to the action Justus conveyed the remaining interest in the 
land to the judgment défendant, Cyrus Blankenship. After the ac- 
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tion was instituted, Cyrus Blankenshîp conveyed his înterest ïn the 
land to G. L. Blankenship, who granted a right of way over the 
169 acres for the purpose of carrying timber eut from other lands 
over and across the tract in question. This right of way has been 
granted to petitioner, and it is now using it; having a tramway 
constructed across the 169-acre tract, over which timber from other 
tracts is being carried. No new question is hère presented. In so 
far as petitioner's use and occupancy of the right of way is con- 
cerned, the petitioner has title under a pendente lite purchaser, 
and, subject to ascertainment of the truth of the proposed amend- 
ed return as to Cyrus Blankenship, is bound by the judgment. It 
is true that it is laid down that ejectment does not lie for an ease- 
ment or other incorporeal hereditament. But if so, this is no rea- 
son why an actual occupancy and use of the soil secured pendente 
lite from a judgment défendant should be permitted as against the 
successful plaintifï. While it may be that the marshal cannot de- 
liver possession of an easement (and I do not commit myself un- 
reservedly as to this doctrine), I see no reason why he cannot 
eject and oust from a tract of land the people who are unlawfully 
using such easement, and who hâve to be on the land in order to 
use it. 

The question as to the trees on this tract does not difïer from 
that discussed above. Mère use of a right of way across the tract 
on which the trees stand in transporting timber from other tracts 
is not, to my mind, possession of the standing trees on this tract. 
In view of the fact that petitioner may take an actual possession 
of thèse trees, and be in such possession when the marshal arrives 
to exécute the writ of possession, it will be proper to instruct him 
not to oust petitioner in such event, as petitioner's title to thèse 
trees is in no way afïected by the judgment. In this connection, 
it is not improper for me to express my présent opinion that even 
in such event the petitioner will not hâve a right, after exécution 
of the writ as to the landowner, to continue to transport timber 
from other lands across this tract. 

So far as this branch of the pétition is concerned, the demurrer 
seems well taken. 

(3) Trees on the 1,235-Acre Sibley Tract, 

Sibley, not a party to the action, claiming this tract, conveyed 
thèse trees to petitioner in 1899. The land hère is the same of 
which Archibald Justus, a judgment défendant, as tenant of Sib- 
ley, was in possession at the time the action was brought. Sib- 
ley's rights hâve been discussed. Inasmuch as the writ of posses- 
sion against Archibald Justus will not be executed as to this tract, 
and as Sibley's présent tenant will be left in undisturbed posses- 
sion, it does not seem necessary now to take any action as to this 
branch of the pétition, unless it be proper to now let the petitioner 
in along with Sibley to défend the action. Petitioner is not in pos- 
session of thèse trees. I do not believe that this law court can, on 
the motion of a mère claimant of real estate (petitioner), who is 
himself out of possession, require that an adverse claimant (King), 
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also out of possession, be the plaintiff in ejectment. To allow pe- 
titioner to défend the présent action is in efifect to force King 
to assume the position of plaintifif as to one not in possession. 
While King may, if he so désires, bring ejectment for unoccupied 
land against a mère adverse claimant (Code 1904, p. 1404, § 2726), 
I do not understand that he can be required so to do by the law 
court. It may be argued that if petitioner, being so situated that 
it could take actual possession of the trees without let or hin- 
drance from King, were to file a bill in equity for the purpose, 
King would be temporarily restrained from cutting the trees, and 
would be required, as plaintifï in ejectment on the law side, to 
litigate with petitioner the title to the trees. But assuming the 
soundness of ail this, and without expressing an opinion thereon, 
the power of the equity court, if it exists, to require King to sue 
petitioner in ejectment, is strictly an équitable power, which arises 
as incidental to petitioner's right to an injunction pending the re- 
suit of such litigation. If the argument above suggested be sound, 
it is distressingly technical that the petitioner must be turned away 
from the law court, and required to obtain from the equity side of 
the court such an order as is above mentioned, merely to get back 
into the law court. But such seems to be the inévitable resuit of 
the want of power of the law court, and of the rigid séparation 
of the equity and law jurisdictions of this court required by the 
rulings of the Suprême Court. So far as this branch of the péti- 
tion goes, the demurrer is well taken. 

What has just above been said applies also as to the trees stand- 
ing on the land claimed by Robert Hurley, and the tracts claimed 
by John Dotson and Jane Mounts. 

(XII) Pétition "B" op Ritter Lumber Company, 

The facts hère set out are that Reese Davis, a judgment défend- 
ant, on October 24, 1901, after judgment conveyed the surface of 
a tract of 100 acres to one Riley Lester, who in 1904 conveyed said 
interest in said land to petitioner; that petitioner is now in actual 
possession thereof ; that the lumber company was not in existence 
until after the judgment of 1900 was rendered ; and that Riley Les- 
ter did not hâve any knowledge or notice of said judgment "until 
long after it was rendered." 

I hâve not given the question full considération, but let it be 
assumed for présent purposes that since January 24, 1890, a judg- 
ment of a fédéral court in this state which is not docketed in the 
county where the land lies is not notice to and does not bind an 
innocent purchaser who acquires title for value after such judg- 
ment is rendered. See Act Aug. 1, 1888, c. 729, 25 Stat. 357 [U. S. 
Comp. St. 1901, p. 701] ; Acts Va. 1889-90, p. 22, c. 23. If this be 
Sound, it rests on the theory that a judgment in ejectment, as well 
as one for money, falls under section 3570 of the Code [Va. Code 
1904, p. 1906], and also on the theory that, when judgment has 
been rendered, although it may not yet hâve been carried into 
exécution, the action is no longer pending, in the sensé that it im- 
ports notice to ail persons dealing with the parties to the action. 
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There may be room for discussion as to both thèse questions, but 
this pétition is not so framed as to raise such questions. There is 
no sufficient allégation as to Lester's innocence of knowledge at 
the time when he purchased. "Long after" is entirely too indef- 
inite and ambiguous. The judgment was rendered in June, 1900. 
Lester purchased in October, 1901. Whether or not he was a bona 
fide purchaser for value does not appear, nor does it appear when 
he became a complète purchaser. I may say hère that my présent 
opinion is that want of knowledge of the judgment on the part of 
petitioner need not be alleged, in so far as the questions above 
suggested are concerned. Where an innocent purchaser for value 
gets good title, he can pass equally good title, ordinarily, to a non- 
innocent vendee. 

The question as to the right of plaintifï to amend the return of 
service of process as to Reese Davis need not be hère discussed. 
If petitioner is bound by the judgment, the right to amend seems 
to me to exist as in Flood's case. If petitioner is not bound by the 
judgment, the amendment will not affect it. 

Subject to an ascertainment of the truth of the proposed amend- 
ment as to Reese Davis, the demurrer to this pétition will hâve to 
be sustained. 

If, acting without delay, counsel désire to file an amended péti- 
tion, I think, perhaps, this should be allowed. But therewith should 
be filed certified copies of the deed from Davis to Lester, and of 
the deed from Lester to petitioner. If for no other reason, a de- 
scription of the tract should be furnished, so that, if petitioner 
should be held to hâve a right to hâve its possession of the surface 
of this tract left undisturbed, the boundaries of the tract can be 
specified. 

(XIII) The Motion to Amend Rëturn dp Service of the Notice 

OF JuLY 11, 1898. 

This notice was to the effect that plaintiff would on a day named 
ask leave to amend his déclaration, "giving more spécifie descrip- 
tion of the premises declared for." The return of service made is 
imperfect as to some of the défendants, and plaintifï moves to be 
allowed to amend the return. I understand that the défendants 
resist this motion, and I think that the motion should be overruled. 
The right to amend the déclaration existed, if at ail, without giv- 
ing any notice whatsoever of intent to ask leave to amend. If no 
such right existed, the giving of the notice did not give the court 
jurisdiction to render judgment in accordance with the amended 
déclaration. Hence it is, at least on this side of the court, entirely 
immaterial whether such notice was given or not. 

It may be that some of plaintifif's opponents will seek relief in 
equity, and that plaintiff is of opinion that in such event his posi- 
tion will be stronger if he is hère allowed to amend, and show 
that this notice was validly served on ail the judgment défend- 
ants. But even if so, and aside from the fact that such évidence 
can be as well given in such equity proceeding as hère, I do not 
perceive any reason why this court should stay its proceedings 
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and enter upon an inquiry which can hâve no possible bearing 
upon the questions présentée! in this court. If plaintiff is entitled 
to exécution of the judgment as to any one, such right exists in- 
■dependent of the fact that said notice was or was not served. If 
any of plaintifï's opponents is entitled to any relief in this court, 
he is likewise entitled thereto without référence to the service or 
nonservice of such notice. 

(XIV) Issues op Fact as to Proposed Amendment dp Original 

Return. 

A question of some interest will arise if any défendant or other 
interested person desires to contest the truth of the proposed 
amended return of service of the original notice and déclaration. 
Inasmuch as no one has a right to deny the truth of the original re- 
turn on the law side of this court, I think the issues of fact should 
be as clearly defined as possible, and no évidence admitted except 
such as tends to prove or disprove some fact wherein the amend- 
ed return differs from the original. Reese Davis and persons claim- 
ing under him, for instance, should, I think, be confined to évidence 
tending to show that Davis' wife was not a member of his family 
on June 4, 1896. 

The motion of plaintif? to be allowed to amend, accompanied by 
the verified amended return, is, I think, a sufficient pleading to tend- 
er the issues of fact as to the truth or untruth of the proposed amend- 
ed return. The défendants Cyrus Blankenship and Reese Davis, 
and persons in interest claiming under them, should be allowed 
to file, if they so désire, jointly or severally, traverses of the truth 
of the proposed amendment, within the limits above pointed out. 
The order to be made should fix a reasonable time within which 
such défensive pleadings must be filed. If no such défensive plead- 
ings are filed within the time fixed, an order should be made al- 
lowing the amendment of the return. 

(XV) Issues of Fact as to Pétitions. 

As to those pétitions as to which demurrers are not now to be 
sustained, the plaintif? should be given an opportunity, if desired, 
to contest any of the essential facts stated. The order should 
give him a reasonable time within which to file traverses (perhaps 
best after tKe form of answers in chancery) to such pétitions. 



In re ADAMANT PLASTER CO. 

(District Court, N. D. New ïork. May 10, 1905.) 

No. 1,792. 

1. COEPOEATION»— MOBTGAQES— RELEASE— CONSTEUCTION. 

A manufacturing corporation owning plants at S. and H. executed a 
mortgage to secure bonds on Its real and Personal property In both places, 
describing It as ail factorles, structures, docks, appUances, and flxtures 
on eaeh and ail of the premises In any wlse appertaining to and con- 
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nected wlth the mlxlng chemlcal and caldnlng plant on such promises, 
and every Interest, property, and thlng necessary or convenlent for the 
ose and enjoyment thereof. The bonds were not sold prlor to the cbrpo- 
ratlon's bankruptcy, but were pledged as collatéral security for demand 
notes glven by the corporation ; and after a sale of the corporation's 
property at H., wlth the exception of certain personal property, consist- 
Ing of furnlture, etc., such personal property was removed and stored 
by the corporation, and the bonds were ail stamped wlth a release of the 
property at H. Héld, that such personal property could not be regarded 
as appllances or as property falrly appertalning to and connected wlth 
the plants on the promises, or necessary for the use thereof, and was 
therefore not covered by the mortgage, 

2. SAME— AïTEE-AOQTTIEEn Peopeett. 

Such mortgage dld not cover furnlture at S., nor raw materials or 
manufactured products acqulred after Its exécution, as against gênerai 
credltors of the banUrupt corporation, in favor of bondholders purchaslng 
the bonds wlth notice from the bankrupt's trustée. 

This is an appeal from, and the review of, a décision of C. L. 
Stone, Esq., référée în bankruptcy, as to the title of certain per- 
sonal property claimed by Marcus D. Botsford as trustée for cer- 
tain secured creditors of the Adamant Plaster Company, the above- 
named bankrupt, as against Charles T. Blanchard, as trustée in 
bankruptcy of the said Adamant Plaster Company. 

Newell, Chapman & Newell, for M. D. Botsford, claimant. 
Gannon, Spencer & Michell, for trustée in bankruptcy. 

RAY, District Judge. The bankrupt, Adamant Plaster Com- 
pany, is a domestic manufacturing corporation, and was incorporat- 
ed in the year 1900. April 26, 1904, a pétition in bankruptcy was 
filed against the said corporation in the United States District Court 
for the Northern District of New York, and Charles T. Blanchard 
was appointed receiver of ail its property. In August, 1904, the 
said corporation was duly adjudicated a bankrupt, and the said 
Charles T. Blanchard was duly elected trustée of the property of 
such corporation, and is still acting in that capacity. May 1, 1901, 
the said Adamant Plaster Company duly executed a mortgage upon 
its real estate and personal property mentioned therein in the lan- 
guage hereinafter quoted, in and by which one Manning C. Palmer 
was named as trustée. This mortgage was given to secure an is- 
sue of bonds amounting in the aggregate to the par value of $50,- 
000, each bond of the dénomination of $500. Attached to each of 
the bonds were 20 coupons, for $15 each, payable at the American 
Exchange National Bank, Syracuse, N. Y., on the Ist day of May 
and the Ist day of November of each year. This mortgage was 
duly recorded July 18, 1901. The bonds issued under this mortgage 
were not sold prior to the bankruptcy of the company, but were 
pledged to différent parties at différent times as collatéral security 
for the payment of demand notes given by the Adamant Plaster 
Company. No interest was ever paid upon either the mortgage 
or the bonds, nor were any coupons ever presented for payment or 
paid. After the bankruptcy of the corporation and the appoint- 
ment of a trustée, one Botsford, as trustée for the parties holding 
the bonds as collatéral then to the extent of $18,500, purchased the 
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bonds for $10,000, free and clear of ail liens, and paid that simi 
therefor. The circumstances are such as to show he knew ail the 
facts. In November, 1903, $332 of interest was paid upon the notes 
above mentioned, and no interest was paid thereon thereafter. 
The mortgage covered real estate owned by the Adamant Plaster 
Company situated in Syracuse, N. Y., and also the real estate of 
said corporation located at Hastings upon Hudson, N. Y., and such 
mortgage also, in its granting clause, contained the following lan- 
guage : 

"Ail and singular the following real and Personal property and franchises 
and rights of the sald party of the flrst part, viz.:" (Hère follows the descrip- 
tion of seFcral parcels of real estate.) 

Then follows the following: 

"Ail factories, structures, docks, appliances and fixtures upon each and ail 
of the said premlses hereinbefore described In any wise appertaining to and 
connected wlth the mixing chemical and calcining plant upon such prernises, 
and every other rlght, title and interest, property and thing whlch Is necessary 
or convenlent for the use and enjoyment thereof, and ail additions and better- 
ments thereto, whether the same be now held or shall hereafter be acquired by 
the party of the flrst part" 

On the 12th day of December, 1903, the said Palmer, as trustée 
named in said mortgage, duly executed and delivered a release 
from the mortgage of the real estate at Hastings upon the Hud- 
son, which release recited that it included the engine, boiler, main 
line of shafting, main building, freight elevator, and the buildings 
on said lands. On each of the bonds, when finally pledged, and 
when purchased by Botsford, trustée for certain parties, and a 
claimant hère, was stamped the following: "This bond is not a 
lien upon the Hastings upon the Hudson, N. Y. property it being 
released. Adamant Plaster Company, by N. F. Sholes." Said 
Palmer never took possession or attempted to take possession of 
the property described in the mortgage, or of any part of it, as, by 
a spécifie clause in the mortgage, he hàd the right to do after de- 
fault in payment of interest on such bonds. 

None of the personal property in question hère falls within the 
description of the property enumerated in the granting clause of 
the mortgage, and above quoted, unless it be a portion of the prop- 
erty stored at the Hastings plant and the office fumiture. The 
Personal property at that plant not sold with it was stored after 
the real estate at that place was released from the mortgage and dis- 
posed of. It is insisted that the personal property in store at the 
Hastings plant, if originally included in the mortgage, was released 
and discharged from the lien of the mortgage, if it ever was a lien, 
by reason of the fact that it was severed, separated, and detached 
from the plant and property (real estate) with which it was con- 
nected, and in connection with which it was used, and set apart 
and stored as personal property belonging to the Adamant Com- 
pany. The Personal property in question hère cannot be considered 
as fixtures or as part of the plant at Syracuse. None of it now in 
dispute had or has that character. The référée finds as a fact, and 
this court agrées with the finding, that, if any of the property may 
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be considered as included within and termed "appliances," it can- 
not be considered fairly as "appertaining to and connected with 
the plants upon said premises," or as property "necessary or con- 
venient for the use and enjoyment thereof," or as "additions or bet- 
terments thereto." The référée fînds, and this court agrées with 
the finding, that the language of the mortgage was intended to cover 
xppliances, fixtures, property, and plant used for manufacturing 
^he product known as adamant, and such replacement, additions, 
■ind betterments thereof as might be thereafter made, and that the 
ianguage does not include either the product manufactured or the 
raw mâterials to be manufactured by the use of the machinery and 
plant. The référée also finds that the words "necessary or con- 
venient for the use and enjoyment thereof" mean the tools and 
appliances to be used as a part of the machinery and plant in con- 
nection with the manufacturing processes. The référée finds that 
thèse words do not include, and were not intended to include, the 
articles of personal property in question in this proceeding. 

Nearly ail of the property in question hère was acquired by the 
bankrupt subséquent to the giving and recording of the mortgage. 
It is purely. personal property, and was never attached to the real 
estate, and never in any sensé or under any construction became 
fixtures. It is described in two schedules, A and B, attached to the 
affidavit of one Michell. "A" describes the property at Syracuse, 
and it consists of certain office furniture of the value of $325, and 
of certain bags and raw material to be used in the manufacture of 
adamant. Schedule B describes the property in store at Hastings. 
When the real estate and part of the personal property at Hastings 
were sold, the proceeds went to release the bonds issued and 
pledged as before mentioned. 

The claim is, on the one hand, that the lien of this mortgage at- 
tached to ail after-acquired property used by the Adamant Com- 
pany in connection with thèse plants, and manufactured therein, 
while, on the other hand, it is contended that the mortgage never 
attached as a lien in behalf of thèse bondholders against after-ac- 
quired Personal property. 

When the real estate at Hastings upon the Hudson was sold, with 
the plant connected therewith, there was excepted from the sale the 
property described in Schedule B, valued at $1,300. This was there- 
after stored as personal property, and held as such. It never was 
connected with the property or plant at Syracuse, or taken there. 
When the Adamant Company was adjudged a bankrupt, it owned 
ail thèse bonds with the words stamped thereon: "This bond is 
not a lien upon the Hastings upon the Hudson, N. Y. property it 
being released. [Signed] Adamant Plaster Company, by N. F. 
Sholes." Sholes was the président of the company. Botsford, as 
trustée, took them with notice of that fact. True, they had been 
pledged to various parties before that, but no party through whom 
Botsford got title took or held any of such bonds, except with that 
notice thereon, and with full knowledge that such bonds were 
not a lien on the property at Hastings upon the Hudson, or any 
part of that property or plant. It is clear that the mortgage and 
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bonds had ceased to be a lien (if ever they were) on the property 
described in Schedule B. So far as the mortgage ever covered this 
property (Schedule B), it was, as a part and parcel of the property 
and plant at Hastings, mortgaged as such, as a whole, and by gên- 
erai language; and when that was sold to other parties, and thèse 
particular articles were reserved and stored, and separated and sev- 
ered from the main thing of which they had formed a part, and no- 
tice was given to the subséquent purchasers of the bonds that such 
bonds were not a lien thereon, and such purchasers took with full 
notice of that fact, they are estopped from claiming a lien thereon. 

The property described in Schedule A is ail after-acquired prop- 
erty (that is, property acquired after the exécution of the mortgage), 
unless it be the furniture. While certain corporations may give 
mortgages on after-acquired property, real and personal, and the 
lien of such mortgage will attach thereto the moment such prop- 
erty comes into the possession of the mortgagor, such rule as to 
Personal property does not extend to ail corporations. Railroad 
corporations are within the rule, but the reasons for the rule ex- 
clude from its opération such a manufacturing corporation as this. 
Well may the rule extend to every corporation serving the gênera! 
public, and compelled so to do by its character and the nature of its 
business; and hère we might include ail common carriers, water- 
works companies, electric light and téléphone companies, and ail 
quasi public and public utility corporations; but there is no more 
reason for extending the rule to gênerai manufacturing and mer- 
cantile companies doing a gênerai business than for extending it to 
individuals engaged in the same kind of business. In this case 
the reason of the rule wholly fails. Again, when Botsford, as trus- 
tée for certain creditors, took title, he took it from the trustée in 
bankruptcy, and took no greater title than he had — no greater 
title than the Adamant Company had at the time of its bankruptcy, 
as against its gênerai creditors, to appropriate this after-acquired 
property to the payment of the particular notes for which thèse 
bonds were pledged as collatéral. 

Cook on Corporations (volume 3, p. 2322, § 857) says: 

"A corporation mortgage may cover property which is acquired by tlie 
corporation after the mortgage is given. This is now the well-estabiisbed 
rule. It seems to be contrary to the common law, or at least is a wide ex- 
tension of common-law rules. It is due, however, to the neeessity or public 
policy of preservlng intact and holding together the whole of a railroad or 
System of railroads and other quasi public properties." 

It will be noticed that this language confines this class of mort- 
gages to quasi public corporations, or to that class of corporations 
sometimes called "public utility corporations." 

The corporation hère, the Adamant Plaster Company, was en- 
gaged in the manufacture of a certain article for gênerai sale as an 
article of merchandise. It necessarily purchased and had on hand 
for purposes of manufacture certain articles such as are described 
in Schedule A, excepting the furniture. When manufactured, the 
manufactured article was to be sold, not kept for use or consump- 
tion on the premises in connection with the conduct of the busines:> 
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Taking the whole mortgage together, it is évident that it was not 
intended to create a lien in favor of thèse bondholders upon the 
materials on hand to be used in the manufacture of adamant. It is 
equally clear that it was not the purpose to mortgage the manufac- 
tured article. To so hold, and give validity to a mortgage made by 
a manufacturing company upon materials purchased to be manu- 
factured, and upon the manufactured article, would deny the gên- 
erai creditors selling materials to the company ail remedy, or at 
least would subordinate tliem entirely to the claims of the bond- 
holders, who by taking possession would eut ofif the gênerai cred- 
itors entirely. Railroad corporations and the public utility corpo- 
rations referred to are not engaged in purchasing materials for 
manufacturing purposes and in manufacturing articles for sale. 
The source of revenue of such companies is not the sale of manu- 
factured and finished products. 

Again, there is a provision in this mortgage made by the Adamant 
Plaster Company under which the trustée named in the mortgage 
might hâve taken possession on default. Had he donc so, it may 
be that the lien of the mortgage would hâve attached to this after- 
acquired property from the time such possession was taken, under 
the well-recognized principle that a mortgage upon property to 
corne into existence or upon after-acquired property may, in equity, 
be regarded as an agreement to give a mortgage when the property 
cornes into existence or when it is acquired by the mortgagor, and 
that equity in such cases will not require, as preliminary, an action 
to compel the giving of a mortgage, but will treat the agreement 
to give the mortgage as a mortgage, and enforce it as such. Mit- 
chell V. Winslow, 2 Story, 630, Fed. Cas. No. 9,673. See, also, Hol- 
royd V. Marshall, 10 H. L. Cas. 191 ; 5 Com. on the Law of Cor- 
porations, Thompson, § 6141. This rule, however, bas no applica- 
tion hère. 

Again : 

"That a mortgage may cover future-acqulred property of the mortgagor, 
an unmistakable Intention to that effect must appear from the face of the 
instrument." Maxwell v. Wllmlngton Dental Mfg. Co. (O. 0.) 77 Fed. 938. 

Again, the trustée, Palmer, did not take possession on default. 
Bankruptcy intervened, and a trustée in bankruptcy was appointed, 
who took possession of ail this personal property. Such trustée 
then sold the bonds to the trustée for the bondholders, and, under 
ail the circumstances of the case, it would be inéquitable and un- 
just to attempt to assert a lien upon this after-acquired property of 
this particular nature in favor of thèse bondholders. 

This case is within the principle enunciated in New York Se- 
curity & Trust Company v. Saratoga Gas & Electric Light Com- 
pany et al., 159 N. Y. 137, 53 N. E. 758, 45 L. R. A. 132. It was 
there held that : 

"Where a mortgage by a corporation to secure the payment of the principal 
and interest of Its bonds, such as this Is, is made, although In terms purport- 
ing to Include future earnings and products, it does not, as against gênerai 
creditors, operate as a lien upon such earnings until actual entry and posses- 
sion under the mortgage by the mortgagee. This results froni the stipulation 
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in the Instrument that until default the mortgagor shall hâve the use of the 
earnings in the conduet of its business, and that upon default the mortgagee 
may go Into possession, exercise the corporate franchises, and appropriate 
the earnings to the payment of the debt secured by the mortgage. The right 
of the mortgagor in the meantime to the use of the earnings ainounts prac- 
tleally to absolute ownershlp, and hence the mortgage cannot operate as a 
lien upon such earnings, to the préjudice of the gênerai creditors, until aetual 
entry and possession taken, and then only upon what is earned after that 
time. The lien of the mortgage upon future earnings Is consummated, as 
against other creditors, only by the fact of the possession of the property, 
and cannot hâve any rétroactive opération, since It would then deprive the 
unsecured créditer of the fund, upon the faith of which he may hâve given 
crédit to the mortgagor during the time when the latter was permltted to 
■Jeal with and use it as his own. The lien upon the earnings, in favor of the 
bondholders, attaches only upon what is earned after the time when the lien 
is perfected by entry and possession. Thls Is the construction which bas been 
given to corporate mortgages, expressed in substantially the same terms, by 
the Suprême Court of the United States, by the English courts, and by the 
hlghest courts of many of our sister states." 

Hère the trustée in bankruptcy represents the gênerai creditors. 
The Adamant Plaster Company was purchasing materials to use 
in the manufacture of adamant, and was selling the manufactured 
article as its source of revenue with which to pay its help, running 
expansés, and for materials purchased. This class of property men- 
tioned and described in Schedule A, aside from the fumiture, an- 
swers well to the earnings in the case of gas and electric light Com- 
pany, as specified in New York Security & Trust Company v. 
Saratoga Gas & Electric Light Company, supra. 

Again, it is well settled that, in mortgages purporting to cover 
after-acquired property, "the words of the mortgage are strictly 
construed, and no land or personal property is included, unless 
clearly within the meaning of the words of the mortgage." Cook 
on Corporations (5th Ed.) § 856, p. 2316. In the case now before 
the court the personal property claimed is not clearly within the 
meaning of the words of the mortgage. On this gênerai subject, 
see, also, 5 Thompson's Com. on the Law of Corporations, § 6145. 

Thèse views are not at ail in conflict with the gênerai doctrine 
applicable to real estate, that if a person gives a deed of, or a mort- 
gage upon, real estate which he does not at the time own, describ- 
ing it with certainty, the deed or mortgage, as the case may be, 
if given for a valuable considération, will take effect when the per- 
son executing the instrument becomes the owner of the land, or 
of any substantial interest therein. In such case there is no rea- 
son for. the rule as to possession, but the holder of such a deed or 
of such a mortgage would take the land or acquire his lien subject, 
of course, to any intervening rights. 

As to the furniture described in Schedule A, the proof is not 
clear that it formed a part of the property belonging to the Adamant 
Plaster Company at the time the mortgage was given. Clearly it 
is not a factory, a structure, a dock, an appliance, or a fixture in 
any wise appertaining to or connected with the plants mentioned 
in the mortgage. Is it property, or a thing either necessary or 
convenient for the use and enjoyment of the factories, structures, 
etc., on the premises described, or necessary or convenient for the 
137 P.— 17 
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use and enjoyment of such premises, or of the plants on such prem- 
ises? I think not, within the meaning of the mortgage. The 
Company néver ihtended tb mortgage its tables, chairs, stools, etc., 
in its office, and deprive itself of the right to dispose of the same 
or change the same at will. Had it intended to mortgage this 
furniture, it Would hâve been mentioned in more apt terms. 
The order of the référée under review is afTirmed. 



UNITED STATES v. CITY OF SAULT STE. MARIE. 
(Circuit Court, W. D. Mlchigan, N. D. March 23, 1905.) 

1. Municipal Coepobations -^ "Waterwobks — Fubnishing Wateb — Negli- 

GÉNci!— LiABILITT OF CiTT. 

Pub. Aets Mich. 1875, p. 57, No. 62, c. 11, § 1, as amended by Pub. 
Aets 1879, p. 247, No. 245, gave to cities and villages wltliin the state the 
rlght to establlsh public waterworks to suppJy water to the inhabitants 
and fbr flre protection, but created no liability for injuries occasioned by 
négligence of the municipallty or Its offlcers in the maintenance and use 
of its System. Held, that the providing of a water supply by a municipall- 
ty under such aets was a governmental functlon, and carried with it no 
liability (or négligence in its exercise. 

2. Same— GoNTEACTS— Power. 

The City, acting under such aets, had no power to contract wIth the 
iJnited States to maintain a speeifled pressure for flre protection on a 
military réservation within the municipality's corporate limits, for the 
purpose of creating a liability to indemnify the United States for loss 
sustalned by the city's fallure to maintain such pressure. 

On Demurrer to PlaintifE's Déclaration. 

George G. Çovell, U. S. Dist. Atty. 

Geo. B. Holden, City Atty. (Warner & Sullivan, of counsel), for 
défendant. 

WANTY, District Judge. This is an action brought by the 
United States on a contract entered into with the défendant city 
on July 1, 1902, vi'hereby the défendant agreed to furnish ail the 
water requjred by the post of Ft. Brady, a military réservation of 
the United: States established within the corporate limits of the 
défendant, until June 30, 1903, for 15 cents per 1,000 gallons, and 
at ail times to maintain, by direct and continuons pressure at the 
pumps, or an équivalent pressure from the standpipe, a pressure of 
from 85 to 90 pounds. On January 3, 1903, while this contract was 
in force, fire broke out in the barracks at Ft. Brady, which could 
hâve been easily extinguished had there been water pressure of be- 
tween 85 and 90 pounds, as provided by the contract, but there was 
no water fumished by the défendant during the first two hours of 
the fire, and after that no sufficient force as provided by the con- 
tract, and for that reason the property of the plaintifï, to the value 
of $68,503.21, was destroyed. The déclaration, after alleging the 
violation of the contract and the loss, states that the claim was 
duly presented to the city, and payment refused. 
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The défendant demurs to the déclaration, clainiing that the de^ 
fendant city, which is a municipal corporation, (ïwning and main- 
taining as part of its municipal property a waterworks System, can- 
not, under the circumstances set out in the déclaration, be liable 
for the loss by fire sustained by the plaintiiï for failure to furnish 
water under the contract. Section 1 of chapter 11 of Act No. 62, 
p. 57, of the Public Acts of Michigan of 1875, as amended (Pub. 
Acts 1879, p. 247, No. 245), gave cities and villages within the state 
the right to establish a public System of waterworks for the purpose 
of supplying water to the inhabitants and for fire protection. The 
city of Sault Ste. Marie, then a village, in 1885 took a;dvantag': of 
this act, and established a system of waterworks. As no liability 
is created by statute for injuries occasioned by the négligence of 
municipal corporations in the maintenance and use of its water- 
works System, in the absence of the contract relied upon by the 
plaintiiï, no action could be maintained for the failure of the de- 
fendant to furnish a sufficient amount of water for fire protection. 
The providing a water supply as authorized by the Législature 
under this statute is a function of government requiring the exer- 
cise of judgment and discrétion, and carries with it no liability for 
négligence in its exercise. This is the doctrine of many authorities. 
Dillon on Municipal Corporations (4th Ed.) § 976; Springfield 
Fire & Marine Ins. Co. v. Keeseville, 148 N. Y. 46, 42 N. E. 405, 
30 L. R. A. 660, 51 Am. St. Rep. 667 ; Tainter v. Worcester, 123 
Mass. 311, 35 Am. Rep. 90; Vanhorn v. Des Moines, 63 lowa, 447, 
19 N. W. 293, 50 Am. Rep. 750 ; Mendel v. Wheeling, 28 W. Va. 
233, 57 Am. Rep. 665 ; Black v. Columbia, 19 S. C. 412-445, 45 Am. 
Rep. 785; Edgerly v. Concord, 62 N. H. 8, 13 Am. St. Rep. 533; 
Patch v. Covington, 17 B. Mon. 722, 66 Am. Dec. 186 ; Wheeler v. 
Cincinnati, 19 Ohio St. 19, 2 Am. Rep. 368 ; Brinkmeyer v. Evans- 
ville, 29 Ind. 187 ; Poster v. Lookout Water Co., 3 Lea, 42 ; Sievers 
V. San Francisco, 115 Cal. 648, 47 Fac. 687, 56 Am. St. Rep. 153. 
It is contended, however, that in this case there was an express con- 
tract, supported by a valuable considération, by which the city un- 
dertook to insure the plaintiiï an adéquate supply of water, and 
that this contract was binding upon the city. The acts above re- 
ferred to, under which the défendant was authorized to construct 
and maintain a system of waterworks, are applicable to ail incorpo- 
rated villages in Michigan. They impose no duty, and the érec- 
tion and maintenance of such a system is entirely discretionary. 
Under the authorities above cited, the grant of such power must be 
regarded as exclusively for public purposes, and political in its 
character. The making of such a contract, with the obligation al- 
leged to exist in this case, would be an attempt on the part of the 
officers of the city to create a liability which, in the absence of 
such a contract, cannot exist. It would seem clear that the oificers 
of the city cannot impose upon the municipality any such burden. 
The city had no power to assume a liability by contract which is 
not imposed by law, and this contract of indemnity, if it existed, 
must be regarded as having référence to existing grounds of liabil- 
ity, and not as creating new ones, and to the extent it was attempted 
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to create a, liability greater than was imposed by law the contract 
was ultra vires and void. 

Dermonty. Mayor, 4 Mich. 435, was an action for injury done to 
merchandise stored in plaintiflf's cellar by reason of the water from 
one of the public sewers of the city pi Détroit, through négligence 
of the city, flowing back through his private drain into the cellar. 
This private drain was connected with the city sewer under an ar- 
rangement with the city by which the plaintifï paid annually the 
assessment fixed by the ordinance for the privilège. It was con- 
tended on the part of the plaintiff : First, that the city woukl hâve 
been liable in any event; second, that payment for the privilège of 
Connecting with the sewer created liability on the part of the city, 
if none before existed. The court, in disposing of the case, after 
holding that no liability existed in the absence of a contract, said : 

"Does the payment of the sum required by thé ordinance create a liability 
If none before existed? If the payment by plaintiff imposed any légal obliga- 
tion on the part of thç défendants, It must be on the ground of an express 
or Implied tindertaking of the défendants to furnish ample drainage for his 
premlses. Prom the case presented, such an undertaking was manifestly not 
contemplated by the parties ; but that the sum paid was for the license or 
permission, and not for any express or implied obligation assumed by the de- 
fendants. No express contract Is clalmed, and we are at a loss to know upon 
what principle the court could Imply oiie. * • • But, even suppose the de- 
fendants had made an express contract with the plaintiff to guaranty to him 
perfect drainage for the sum paid, it would not avail the plaintiff in this or 
any other action brought for its .breach, because It would elearly exceed the 
powers of the common council, and therefore would not be binding on the de- 
fendants. The common council would manifestly hâve as much right to In- 
Bure against damages by flre as against damages by water. Their acts and 
contracts are only binding on the city when they keep wlthin the scope of their 
authority, and no such authority is conferred by the charter. A corporation 
and an Indivldual, in regard to the power of making contracts, stand upon 
a very différent footing. The latter, éxisting for the gênerai good of society, 
may do ail acts, and make ail contracts which are not, in the eyé of the law, 
Inconsisterit with the great purpose of his création ; whereas, the former, hav- 
ing been created for the spécifie purpose, not pnly ean make no contract f or- 
bldden by Its, charter, which is, as it were, the law of its nature, but in gên- 
erai can ipake ho contract which Is not neccssary, either directly or incidental- 
ly.to enabl'e ît to answer that purpose." 

In Vanhorn v. City of Des Moines, 63 lowa, 447, 19 N. W. 293, 
50 Am. Rep. 750, the court says : 

"Indemnlflcatlon against liability must always be regarded as having référ- 
ence to éxisting grounds of liability, and not as serving to create new ones. 
Besides, the city cannot assume liability for négligence in cases where the law 
did not already impose liability." 

Nash ville vl Sutherland & Co., 92 Tenn. 335, 21 S. W. 674, 19 
ly. R. A. 619, 36 Am. St. Rep. 88, was an action brought by the 
plaintiffs tp :reGOver damages for breach of contract between the 
plaintifïs and the city. The plaintiffs conveyed to the city the right 
of way through their lumber yard for a sewer pipe to drain into the 
river a pond lying near plaintifïs' property, for the considération of 
$150; The clause in the deed out of which the controversy arose is 
as follows : 

"It is further agreed, and the city of NashylUe binds Itself, to hâve said 
sewer so constructed with a suitable valve as will preveut; lu case of higb 
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rise In the river, the flowing of water from the river back throngh the said 
pipe or sevcer Into the lot or premises of said Sutherland and Graves to their 
injury or damage." 

The court says that the effect of this clause, if valid, "is to make 
the city an insurer of the property of the conveyors against injury 
or damage by reason of overflow through this valve and pipe." 
The city laid the pipe and constructed the valve in the fall of 1888. 
In 1890 an unusually high rise in the river caused an overflow 
through the valve and pipe, and submerged the property of Suther- 
land & Co., doing them much damage. The action was instituted 
by them to recover damages arising from breach of this contract. 
The court below charged the jury : 

"That, if the board of public works and afCairs accepted for the city this con- 
tract, and in pursuance of it entered upon the plaintlff's premises, and occu- 
pied the same by the construction of said drain or sewer, then the city will be 
bound by ail the covenants and stipulations of the contract" 

He refused to charge, as requested by the plaintifï in error, that : 

"The city is only liable for such négligence as is imposed by law, and the 
nflacers of the city cannot bind It to a higher degree of care and sklll and dili- 
gence than the law Imposes. Before the city can be bound by guaranty of Its 
offlcers, they must hâve the power, under the charter of the city, to bind the 
city by such guaranty." 

The appellate court says : 

"In both respects his honor the circuit judge was In error. It was wlthin 
the power of the offlcers of the city to agrée to put in any given kind of a sewer 
and valve (had they done so) as part considération for the grant of right of 
way ; but they could not. In the absence of charter power, bind the city by 
a guaranty that they or it would put in such pipe or valve as would prevent 
overflow to the injury or damage of défendants, and thus make the city In- 
surers of property against such injury. The city is only liable for absence of 
reasonable care and sklll in the exécution of such work, and its offlcers cannot 
lawfuUy contract to bind it beyond this without express charter power not 
claimed or shown in this record to exist." 

This case reviews the text of Judge Dillon, and cites a number 
of cases, and holds "that the board of public works and affairs 
could bind the city by contract so far, and no fujrther, than it would 
hâve been bound by law." 

The above cases hâve been selected from many which hold that 
ofificers of a city can bind the corporation by contract so far, and 
no further, than it would hâve been bound by law, and that no con- 
tract can be made by the offlcers of the city to increase its liability 
beyond what the laws under which it is created impose. There is 
no conflict between the holding of thèse cases and those cited b}' 
the plaintifï, which hold that a city has two classes of powers — 
the one législative, public, governmental, in the exercise of which 
it is a sovereign, and governs its people; the other proprietary, 
quasi private, conferred upon it not for the purpose of governing 
its people but for the private advantage of the inhabitants of the 
city itself as a légal personality. In the exercise of the powers of 
the former class it is bound to transmit its powers to govern to its 
successive sets of ofiScers unimpaired. But, in the exercise of the 
powers of the latter class it is controlled by no such rule, because 
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it is acting and contracting for the private benefit of itself and its 
inhabitants, and it may exercise the business powers conferred 
upon it in the same way, and in their exercise it is to be governed 
by the same rules, that govern a private individual or corporation. 

The case most strongly urged by counsel at the hearing was 
Pikes Peak Power Co. v. City.of Colorado Springs, 105 Fed. 1, 
éé C. C. A. 333, in which the above principles are quoted from the 
case of the IlHnois Trust & Savings Bank v. City of Arkansas City, 
76 Fed. 271, 22 C. C. A. 171, 34 L. R. A. 518. In the case of Pikes 
Peak Power Co. v. City of Colorado Springs it was lield that the 
purpose of^the city making the contract under considération was to 
enlarge its waterworks and increase its supply of water, and to 
furnish itself and its inhabitants with electric light, and that it was 
made in the exercise of its proprietary or business powers, and was 
controUed by the same rules that govern private corporations. This 
and the other cases cited by counsel, it seems to me, do not apply to 
the question in hand. As was said in the case of Nashville v. Suth- 
erland & Ço., supra, it was within the power of the officers of the 
city to agrée to put in any given kind of a sewer and valve as part 
considération for the grant of right of way, and such a contract 
would be bînding. So in the case of the Pikes Peak Power Co. 
v. City of Colorado Springs the contract which was made for the 
enlargement of its waterworks by the city of Colorado Springs 
would, bind the city as it would an individual, but when that con- 
tract is sought to be construed as one of indemnity for loss by 
water or -fire it comes under a différent rule, and its stipulations in 
that regard can hâve no binding force on the municipality, as such 
a contract is beyond the power of the officers to make. 

The demurrer to the plaintiff's déclaration should be sustained. 



AMERICAN MUT08C0PE & BIOGRAPH CO. v. EDISON MFG. CO. 
(Circuit Court, D. New Jersey. May 6, 1905.) 

1. CoPYEiGHT— Suit foe Infsingement— Demueeee. 

In a suit for infringement of a copyright, where the bill tnaltes profert 
of the copyrighted publication, it may be considered a part of the bill and 
examined on demurrer. 

2. Same— SuBjECTS or Peotection— Piiotoqbaphs. 

A phot'ograph which is not only a light-written picture of some ob- 
Ject, but also an expression of an idea, or thought, or conception of tho 
one who taises it, is a "writing" within the constitutional sensé, and a 
proper subject of copyright 

[Ed. Note. — For cases In point, see vol. 11, Cent. Dig. Copyrights, § 7. 

Matter subject to copyright, see note to Cleland v. Thayer, 58 C. C. A. 
273.] 

8. Same. 

A séries Of separate pictures printed on a positive film from a numoer 
of négatives taken by a caméra, and designed for use in a moving picture 
machine, and which, taken together, tell a connected story, constitute 
a photograph; vvithin the meaning of Rev. St. § 4952 [U. S. Comp. St. 1901, 
p. 3406] and may be the subject ofa copyright, although in taking the 
négatives the çamera was placed in différent locations. 
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4. SamE— INFRI^'GEMENT— Peeiiminart Injunction. 

A preliminary Injunctlon against infrlngement of a copyriglited photo- 
graph will not be granted where tlie proofs leave it in doubt wiiether 
défendant bas in fact used or sold any copies of complainant's photo- 
graph, or bas merely borrovved complainant's Idea, and made otber simi- 
lar, but not identical, photograpbs of its own ; so that an injunctlon fol- 
lowing the allégations of tbe bill would bave no operative effect. 

In Equity. 

Tbe complainant applies for a preliminary Injunctlon to restrain the défend- 
ant from an alleged infrlngement of a copyright of a photograph. Tbe applica- 
tion is made upon the blU of complalnt and ex parte afRdavits taken by the 
complainant and the défendant. Tbe défendant bas also flled a demurrer to 
tbe bill. Obviously, tbe demurrer must be flrst disposed of, for, if It be good, 
tbere is no need of considerlng tbe application for a preliminary injunctlon. 
In Its bill the complainant sets forth that Wallaee McCutcbeon and Frank J. 
Marlon are the authors, and that by contract wltb them the complainant is 
the proprietor, of a photograph duly eopyrighted June 24, 1904, made "upon 
a certain négative film, which said film was subsequently developed, and the 
photograph taken thereon printed on certain positive films." The manner 
of taking and using tbe so-called photograph is thus described in paragrapbs 
8 and 9 of the bill of complalnt : 

"(8) That the said photograph vras taken by means of a caméra owned by 
your orator, vrhereby successive vlews of tbe same object are taken from the 
same point of view, so that when the said views are successively thrown upon a 
gcreen by means of a projectlng apparatus similar to a magie lantern, orotber- 
wlse caused to appear in rapid succession witbin the range of vision of the 
observer, the impression of actual motion is thereby given ; and that the suc- 
cessive views were taken on one négative consisting of a strip of film of about 
370 feet long, and that from said négative film positive films bave been made 
by your orator in the course of its regular business, and sold or rented for 
the purpose of having them reproduced as above described to give the efCect 
to the observer of actual motion, and that each vlew is not sold or rented by 
itself, but that the views are sold in numbers together, being printed on one 
strip of film for tbe said purpose, and constituting one photograph. 

"(9) That tbe scène prominently depicted in said photograph occurred largely 
at Grant's Tomb on Riverside Drive in New York City, and represents a French 
gentleman, who, having Inserted an advertlsement stating bis désire to meet 
a bandsome girl at Grant's Tomb at a certain tlme, wltb tbe ultlmate object 
of matrlmony, appears at Grant's Tomb, and is beset flrst by one woman, soon 
by another, tben by several in succession, who are so importunate in their 
attentions that be is forced to fiée, and does run away from them, wltb tbe 
women in close pursuit. In successive scènes the chase Is depicted across 
the country in various situations, untll at last the Frenchman Is overtaken by 
one of tbe pursuers who discovers him in biding, and, at tbe point of a pistol, 
compels him to yield. That in order to produce the effect above described 
It was necessary for your orator to employ skilled artlsts to prépare the ap- 
paratus for taking the photograpbs, and for the manipulation of such appa- 
ratus skilled pantomimists were drilled for the performance of the action 
portrayed, who were rehearsed in their parts. That tbe manipulation of tbe 
caméra and film, the cutting of the film, the reconstruction of the same in 
such manner as to produce most perfectly the illusion sought to be made. 
requlred blgh skill and Involved much expense. That the positive film printed 
from the négative so produced, when thrown upon a screen by means of an 
appliance similar to a magie lantern, gives to the observer an amusing and 
entertaining picture of the scène described above." 

The complainant also allèges that the défendant, "well knowing tbe prem- 
ises, and knowing of your orator's copyright, and willfully disregarding your 
orator's rlghts in the premises, did, subséquent to the 29th day of June, 1904. 
and prier to tbe commencement of thls suit, without your orator's consent and 
against your orator's wishes, wrongfuUy and fraudulently prépare, publish, and 
prlnt for sale, and did sell at its place of business at said West Orange, in the 
county of Essex and state of New Jersey, and elsewhere wlthin the United 
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States, copies of sald photograph copyrlghted as set forth by your orator, under 
the tltle of 'How a French Nobleman Got a Wife Through the New York Her- 
ald Personal Columns,' or other tltle or tltles of like meaning, and threatens 
to continue such sale and publication of the sald copyrlghted photograph — 
ail of whlch acts were, and still are, being done by the sald Edison Manu- 
facturing Company wlth Intent to deceive and defraud the public and the buy- 
ers and users of the sald photograph, and to deprive your orator of Its just 
rights and profits under the sald copyright ; and the said défendant has pub- 
lished and sold, and is still publishlng and offering for sale, the said photograph 
entitled 'How a French Nobleman Got a Wife Through the New York Herald 
Personal Columns,' or a like tltle, whlch is a substantial copy of and identical 
with your orator's said copyrlghted photograph, and said défendant threatens 
and intends to continue suàh publication and sale." 

The complainant further sets forth that It présents to the court as exhibits 
in connection with the bill one of the complalnant's copyrlghted photographs 
and also one of the defendant's photographs. The complainant prays, inter 
alla : (1) That the défendant "be compelled by an order of this court to de- 
llver up to your orator ail the copies of the sald copyrlghted photograph and 
ail négative films thereof in the possession of the défendant or its représenta- 
tives" ; (2) for a perpétuai Injunction restraining the défendant from "making 
or causing to be made, uslng or causing to be used, selling or causing to be 
sold, any copies of your orator's said copyrlghted photograph not purchased 
from your orator" ; and (3) for an injunction pendente lite "to the same efCect 
as heretofore prayed for in regard to a perpétuai injunction." 

There are two grounds of demurrer : First. "That it appears from said bill 
of complaint that sald alleged photograph clalmed to bave been copyrlghted by 
complainant is a positive photograph, prlnted, not from a single négative, but 
from a séries of separate and distinct négatives, and is not, therefore, pro- 
tectable as a photograph under the copyright statutes." Second. "That said 
bill of complaint Is wholly without equity." 

Kerr, Page & Cooper, for complainant. 

Frank L,. Dyer, Delos Holden, and Melville Church, for défend- 
ant. 

LANNING, District Judge (after stating the facts as above). In 
Fowler v. City of New York, 121 Fed. 747, 58 C. C. A. 113, it was 
held that in an infringement suit, where profert of a patent is made 
in the bill, the patent will be regarded as a part of the bill, and will 
be examined on demurrer. There is no reason why the same rule 
should not be observed in the case of an alleged infringement of a 
copyright. Indeed, a comparison of exhibits in a copyright case 
on demurrer to a bill was made in Mott Iron Works v. Clow (C. C.) 
72 Fed. 168. An examination of the complainant's positive film, 
of which profert is made by the bill, shows that it contains several 
hundred pictures, and that the caméra in which were produced the 
négatives from which the positive film was printed occupied no less 
than seven or eight différent positions, the first two or three of 
which, it is clear from the statements of the bill of complaint, were 
at or near to Gen. Grant's Tomb in New York Gity, the others be- 
ing evidently in some country district. The defendant's photo- 
graph is also a positive film, evidently printed from négatives taken 
by a caméra located at seven or eight différent places, the first two 
or three of which were taken near to Gen. Grant's Tomb, or to a 
structure strongly resembling it; the remaining places being also 
in some country district. That the complainant's photograph is 
a reproduction upon a positive film of pictures on négatives taken 



AMEEIOAN MUTOSCOPE <fc BIOGEAPH OO, V. EMSON MFG. CO. 265 

by a caméra located at différent points is confirmed by the language 
of the ninth paragraph of the bill, which states that "the scène 
prominently depicted in said photograph occurred largely aï Grant's 
Tomb, on Riverside Drive, in New York City," and in the subsé- 
quent statement in the same paragraph that "in successive scènes 
the chase is depicted across the country in various situations." 
The title of the complainant's copyrighted photograph consists sim- 
ply of the Word "Personal." There is nothing in the proceedings 
for securing the copyright, as they are set forth in the bill, indicat- 
ing that the scène depicted in the photograph "represents a French 
gentleman," or any other person who had "inserted an advertise- 
ment stating his désire to meet a handsome girl at Grant's Tomb." 
Consequently, there is nothing in the complainant's photograph, or 
in the title to its copyright, or in the proceedings for securing its 
copyright, in any wise suggestive of the title of the defendant's 
photograph, which is "How a French Nobleman Got a Wife 
Through the New York Herald Personal Columns." Still the al- 
légation of the bill is that the défendant has published and sojd, 
and is now pubHshing and offering for sale, copies of the complain- 
ant's copyrighted photograph, tô which copies it has given the title 
above quoted. That allégation must, on the demurrer, be accepted 
as true, and, if the other allégations of the bill are sufficient to 
présent a prima facie case of a valid copyright, the demurrer must 
be overruled. 

The provision of the Constitution is that Congress shall hâve 
power "to promote the progress of science and useful arts by se- 
curing for limited times to authors and inventors the exclusive right 
to their respective writings and discoveries." The word "writings" 
is not limited to the actual script of the author, but includes his 
printed books, and ail forms of writing, printing, engraving, etching, 
etc., by which the ideas in his mind are given visible expression. 
A photograph may therefore be the subject of copyright, for it may 
give visible expression to an author's idea or conception. Whether 
a photograph of a building or any other object, which is a mère 
mechanical reproduction of the physical features or outlines of the 
object, involving no originality or novelty on the part of him who 
takes it, is the subject of copyright, may well be doubted. But if 
a photograph be not only a light-written picture of some* object, 
but also an expression of an idea, or thought, or conception of the 
one who takes it, it is a writing within the Constitutional sensé, 
and the proper subject of copyright. In this statement, I think, I 
am clearly within the reasoning of the Suprême Court in the case 
of Lithographie Co. v. Sarony, 111 U. S. 53, 4 Sup. Ct. 379, 28 L. 
Ed. 349. In Falk v. Brett Lithographing Co. (C. C.) 48 Fed. 678, 
Judge Wheeler held that the complainant in that case, who had 
brought suit for infringement of a copyright of a photograph of a 
lady and her child, by placing the persons in position and using 
the position assumed by the child at the proper time to produce the 
photograph, had donc that which entitled him to the benefits of 
the copyright law. In Falk v. Donaldson (C. C.) 57 Fed» 32, a 
photographer's copyright was declared to be valid in a case where 
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he had posed an actress, and arranged the curtains, screens, and 
lights so as to secure the expression and effect he desired. In 
Falk V. City Item Printing Co. (C. C.) 79 Fed. 321, the reasonable 
inference to be drawn from Judge Pardee's language is that a photo- 
graph which expresses on the part of the photographer originality 
and intell ectual effort is the proper subject of copyright. From 
thèse authorities it must be concluded that a photograph which is 
the expression of an author's ideas or conceptions may be copy- 
righted to the same extent that any literary composition expressive 
of an author's ideas or conceptions may be copyrighted. 

But in the case now considered the complainant's photograph 
consists of hundreds of separate pictures on a positive film printed 
from a number of négatives taken by a caméra placed in several 
différent locations. Can the positive film in such a case be regarded 
as a photograph? Section 4952 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 3406] provides that "the author, inventor, de- 
signer or proprietor of any * * * photograph or négative there- 
of, * * * and the executors, adminïstrators or assigns of any 
such person, shall, upon complying with the provisions of this chap- 
ter, hâve the sole liberty of printing, reprinting, publishing, com- 
pleting, copying, executing, finishing and vending the same." In 
Edison v. Lubin, 122 Fed. 240, 58 C. C. A. 604, in an opinion by the 
Circuit Court of Appeals of this circuit, it appears that a séries of 
pictures representing the launching of a vessel were taken by means 
of a caméra on a négative film, and that from such film a positive 
film was reproduced to be used in representing a moving picture. 
The caméra in that case occupied but one position, though it was 
placed on a pivot on which it could be moved so as to keep the 
vessel, as it left its stays and moved into the water, within the fieid 
of the camera's lenses. It was held that the positive film repro- 
duced from the négative thus taken was a photograph of one act 
or event, and therefore the proper subject of a copyright. -In that 
case the défendant, who had secured a part of one of thèse positive 
films, but, without knowledge that it had been copyrighted, repro- 
duced it on celluloïd sheets, and sold them to exhibitors. Having 
held that thé complainant's picture constituted a photograph, the 
défendant wàs of course enjoined from further infringement of the 
■Gompla'inant's copyright. I am unable to see why, if a séries of 
pictures of a moving object taken by a pivoted caméra may be 
copyrighted as a photograph, a séries of pictures telling a single 
story like that of the complainant in this case, even though the 
caméra be placed at différent points, may not also be copyrighted 
as a photograph. Though taken at différent points, the pictures 
express the author's ideas and conceptions embodied in the one 
story. In that story, it is true, there are différent scènes. But no 
one has lever suggested that a story told in written words may 
not be Copyrighted merely because, in unfolding its incidents, the 
reader is (tarried from one scène to another. The récent advance in 
the art of photography now enables an author to tell the story of 
the launching of a ship in a séries of pictures printed upon a single 
positive film in such manner that by throwing the pictures in rapid 
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succession upon a screen there is produced the représentation of 
the moving ship. Such a séries of pictures, so printed, the Circuit 
Court of Appeals of this circuit has said is a photograph within the 
meaning of section 4952 of the Revised Statutes. So hère, the com- 
plainant's positive film contains a séries of pictures that may be 
thrown in rapid succession upon a screen telling a single connected 
story of a man fleeing from a crowd of women. On the authority 
of Edison v. Lubin, as I understand that case, my conclusion is 
that the complainant's positive film is a photograph. By its bill 
the complainant allèges that Wallace McCutcheon and Frank j. 
Marion are the authors of the photograph; that by contract with 
the authors it has becorae the proprietor of the photograph; that 
it has had the photograph copyrighted ; and that the défendant has 
made copies of the photograph, and is selling those copies to ex- 
hibitors. Thèse allégations seem to establish a prima facie case 
for the exercise of the injunctive power of the court. Accordingly, 
the demurrer must be overruled as to both of the grounds on 
which it rests. 

We are brought, therefore, to the considération of the question 
as to whether a preliminary injunction should be allowed. The 
affidavits show that the défendant also has had its séries of pic- 
tures duly copyrighted, and that they were taken by placing its 
caméra at two or three points near Gen. Grant's Tomb and at 
other places in a country district in New Jersey. The defendant's 
pictures were taken at times différent from those of the complain- 
ant, and by securing a diiiferent set of actors, dressed in diiïerent 
costumes. In the first scène of each photograph Gen. Grant's Tomb 
is visible, and before it appears a man, who is soon met by several 
women, who crowd about him, and from whom he attempts to run 
away. In each of the photographs are successive scènes showing 
the man and the women running down the roadway leading from 
the tomb, and across fields and through hedges, and jumping over 
fences and down banks. The two photographs possess many sim- 
ilar and many dissimilar features. The défendant dénies having 
copied any part of the complainant's photograph. Its photographer 
says: 

"The négative prepared by me dld not and does not contaln a single copy of 
any of the pictures of complainant's films. Bach impression Is a photograph 
of a pantomime arrangea by me, and enacted for me at the expense of the 
ovvner of the film which I produced. My photograph is not a copy, but an 
original. It carries ont my own idea or conception of how the characters, 
?specially the French nobleman, should appear as to costume, expression, 
Igure, bearing, posing, gestures, postures, and action." 

In Munro v. Smith (C. C.) 42 Fed. 2G6, the question was whether 
the défendants should be enjoined from publishing a picture of "OUI 
Sleuth" on the ground that they were infringing the complainant's 
copyright. Judge Shipman said : 

"That the défendants got the Idea from the plaintiff of having a picture to 
represent the common hero of ail the stories, an apparently old oountryman, 
dressed in an old-fashioned garb and style, and having a shrewd face, is 
probably true. But the two pictures are dissimilar. The attitude, the gên- 
erai expression, and the gênerai appearance of the two figures are unlike; and 
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fiot only unllke, but very différent The variations are more than colorable. 
The défendants' picture Is not an Imitation, but their designer took the plain- 
tiff's idea, and worked It out in a différent vvay. I do not flnd an Infringe- 
ment, and the bill should be dismlssed." 

I am not prepared to say, on the évidence now before me, that 
the défendant has appropriated the substance of any part of the 
complainant's copyright. The copying of the complainant's 
photograph is asserted on the one side and denied on the other. 
There has been no cross-examination of witnesses. One of the best 
means of eliciting the truth concerning the contested question has 
therefore not yet been appHed. It is not now clear that an order 
that the défendant deliver to the complainant "ail the copies of the 
said copyrighted photograph and ail négative films thereon in the 
possession of the défendant or its représentatives" would secure the 
delivery to the complainant of anything, or that an injunction re- 
straining the défendant from "making or causing to be made, using 
or causing to be used, selling or causing to be sold, any copies of 
your orator's said copyrighted photograph not purchased from your 
orator" would enjoin it from doing anything described in the bill 
of complaint. The burden of proof is on the complainant. It 
must establish by clear proof that the défendant is violating its 
rights. As the proofs now stand, there is doubt upon the question 
of its right to.any relief whatever. FuU proofs on final hearing may 
remove that doubt, and show it entitled to the relief which it seeks, 
but until such proof is had the court can do nothing. 

The conclusion is that the preliminary injunction must be denied. 



IVERSEN et al. V. MINNESOTA MUT. LIFE INS. CO. et al. 

(Circuit Court, D. Minnesota, Third Division. August 11, 1902.) 

L Insurance— Associations— Change of Plan— Dissatisfied Policy Hold- 
EBS— Remédies— Election. 

Where, on an Insurance assoclation's change of plan, a dissatisfled policy 
hblder elected, in wrlting, to cancel his certlflcate and demand a return 
of the money he had pald, he was bound to pursue that remedy, and -was 
not thereafter entitled to file a bill to compel the soeiety to continue 
opérations under Its original plan. 

2. Same— Chabteb— Amendment. 

Where the charter of an Insurance association speciflcally reserved to 
the offlcers the power of amendment in ail save one particular, not affect- 
Ing the assoclation's plan of opérations, the association had power to so 
amend such charter as to change from the assessment to the old-line plan, 
also expressly authorized by statute, over the protest of a mlnorlty of 
policy holders. 

3. Same— Obligation Contbact. 

A change from the assessment to the old-Ilne plan of Insurance by an 
Insurance association did not constitute an Impairment of the obligation 
of the contracts of members previously insured under the assessment plan, 
where no attempt was made by the association to repudiate contracts 
of such members, and the assessments levied thereon were not unreason- 
able. 

[Ed. Note. — Mutual beneflt Insurance contracts, as afCected by subsé- 
quent provisions and amendments of charter, constitution, or by-laws, see 
note to Suprême Gouncil A. h. H. v. Champe, 63 C. C. A. 285.] 
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AMIDON, District Judge (orally). If it were not for the fact 
that I am closely çressed with work, I should be glad to formu- 
late my views in this case in a written opinion. That, however, is 
impossible. I am confident that further study would in no way 
modify my judgment as to the correct disposition of the case. The 
only advantage it could hâve would be to furnish a more orderly 
statement of the grounds of the décision than is possible in an 
oral opinion. 

At the outset, the charges of fraud and insolvency which are 
made in the bill must be put aside. They are whoUy unsupport- 
ed by the évidence. On the contrary, this record furnishes en- 
tirely sàtisfactory proof that the officers of the corporation hâve 
throughôut acted with perfect good faith and in the exercise of 
an enlightened judgment. They hâve been actuated at ail times 
by an honest désire to promote the interests of ail the members of 
the association, and to secure their common welfare. What they 
hâve donc has been justified not only by the condition of this 
particular company, but by the gênerai expérience of a large num- 
ber of other like enterprises. Nor is there the slightest founda- 
tion for the charge that the défendant is insolvent. On the con- 
trary, the record shows that its condition under the changes which 
hâve been made has steadily improved. This has not only been 
established by the statements of the company, but by the testi- 
mony of eminent actuaries, who are entitled to speak with au- 
thority on such a subject. Furthermore, it appears from the rec- 
ord that this company is licensed to do business in nearly ail of 
the leading states of the Union, after a careful investigation of its 
aiïairs by the Insurance Departments of the several states. Thèse 
considérations leave not the slightest ground for the charges of 
insolvency. 

Before proceeding further with the merits of this case, it may 
be proper to consider who the complainant in the suit is. The 
complainant Wright is without any standing in court. When the 
changes in the company's methOd of doing business were adopted, 
he elected, with full knowledge of those changes, to cancel his 
certificate and demand return of the money which he had paid. 
This he did in writing, so that there is no chance to question the 
character of his action. Having elected to cancel his policy and 
demand back his money, that is the remedy he was bound to pur- 
sue. If he is entitled to any relief, it is to be found in an action 
at law for the recovery of the money which he demanded at the 
time of the rescission. His claim is therefore simply a money 
demand which has not been reduced to judgment. For this rea- 
son he has no standing in court to maintain a suit like the présent. 
No other policy holders hâve in fact joined with the complainant 
in asking the relief demanded in the bill. My décision of the case, 
however, would be in no way changed if every person whom the 
complainant claims to represent were in fact a party upon the rec- 
ord. There remain for considération two questions: First. Has 
the company departed from the fundamental law of its being, in 
a manner forbidden either expressly or by implication by its arti- 
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des of association? Second. Has the company donc anything to 
impair the vested rights of the holders of its certificates of insur- 
ance? It is not claimed by counsel for the cornplainant that the 
association has violated any express provision of its charter. He 
claims that the changes which were made in its method of doing 
business are so radical as to be forbidden by implication. In de- 
termining the force of that contention, onemust look carefully 
to the charter itself. Many of the authorities which are cited by 
counsel for cornplainant in support of his contention are based upon 
charters which in themselves cqntain no express réservation of 
the right of amendment. The charter of the défendant company 
specifically reserves to the ofRcers the power of amendment in 
every particular except one, and it is not claimed that they hâve 
made any amendment in that particular. The fact that the power 
to amend was restricted in one particular throws additional weight 
upon the scope of the power to amend in other respects. Of course, 
the power to amend did not invest the officers with authority to 
launch. this association into an entirely new business. For ex- 
ample, it could give them no authority to engage in the business 
of fire insurance. It did, I think, however, reserve to them the 
power to make any amendment which was reasonably calculated 
to accomplish the purpose which the association had in view at 
the time of its formation. Nothing has been donc by the officers 
which violâtes this principle. The changes which bave been made 
relate entirely to the manner of doing the business, and not to its 
character. Under the old plan of assessment insurance, the mem- 
bers were required to make contributions from time to time sufïi- 
cient to meet the death losses. In the early stages of the association 
that was found to be adéquate, but as the average âge of the mem- 
bers increased, and the death rate accordingly increased, the com- 
pany was confronted with the impossibility of getting in new mem- 
bers. This is the history of ail assessment insurance. As soon as- 
the assessments become sufficient in amount to make the charge for 
the insurance approximately the same as is necessary to secure old- 
line insurance, persons seeking insurance will choose the cer- 
tainty of an old-line policy in préférence to the uncertainty of 
assessment insurance. An assessment company can only be kept 
going by steady increase of its membership, and, under the law 
that I hâve just adverted to, it becomes impossible to keep up the 
increase in membership. The défendant was required to meet this 
emergency. Three alternatives were presented: First, it could 
frankly admit that the plan of doing business upon which it entered- 
must resuit in failure, and ask that its aflfairs be wound up and its 
assets distributed; second, it could pursue the original plan until 
bankruptcy actually occurred ; or, third, it could adopt such a 
method of doing business as would perpetuate the life of the asso 
eiation. The complainant frankly says that the association was 
bound to know the probable resuit of its methods of doing business 
when it started, and that. every member is entitled to hâve that 
plan of opération either carried out until insolvency ensues, or 
wholly abandon it and hâve the efïectsof the association distributed 
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This contention whoUy disregards the power of amendment that 
was reserved to the association. The whole question is, simply, 
how shall the members be required to make such contributions as 
will be adéquate to meet the death losses and continue the Com- 
pany as a going concern? Under the assessment plan, the pay- 
ments were made âftér the loss occurred. Under the new method, 
contributions are made in advance, sufficient, under the established 
rules of mortuary tables, to provide for losses as they shall occur 
in the future. The change simply relates to the manner of doing 
the business. It is in no way a change of the essential character 
of the business upon which the corporation entered at the begin- 
ning. The complainant virtually contends that he has a right to 
hâve this business carried on in a manner that will, in the light of 
a very large expérience, resuit in insolvency, in order that he may 
take the desperate chance of dying before the insolvency actually 
occurs. The changes that were made hâve been approved by an 
overwhelming majority of the association. It would be remarkable, 
to say the least, if a minority of the members could insist that 
either the enterprise should be wholly abandoned, or that it should 
be carried on in a manner which would result in its ultimate failure, 
and force this course upon a majority of the members, who simply 
desired to make such changes as, in the light of a very large ex- 
périence, were necessary to carry on thé business of the company 
permanently, and accomplish the purpose which every member had 
in view at the time the association was formed. What has been said 
in regard to the change that was made in 1898 is equally applicable 
to the further change that was made in 1901. The latter change 
was simply a carrying out to completion of the first modifica- 
tion. It was authorized by express provision of the statute. The 
course marked out by the statute has been catefuUy pursued by 
the company. Complaint is made that prdper notice of the meeting 
at which the change was adopted was not given to the members. 
The statute, however, expressly provided that in case the change 
was made at a spécial meeting a spécial notice should bç given to 
the members; but it also contained power to make the change at 
any regular or annual meeting, and no requirement is contained in 
the statute on the subject of notice if the change was made at such 
a meeting, Upon gênerai principles, the company was authorized 
to do at its annual meeting, without spécial notice, whatever it 
had power to do under the law. The meeting was very largely at- 
tended, and the vote was almost unanimous in favor of the change ; 
there being only a single vote in opposition. The meeting was 
therefore legally held, and its action was légal, unless it is open 
to objection upon the second ground which I hâve already men- 
tioned. 

This brings us to a considération of the question whether the 
changes which were made in 1898 and in 1901 impaired the obliga- 
tion of those contracts which were executed before the changes were 
made. It is not claimed that there has been any répudiation of those 
contracts, or that the company was authorized by those changes to 
alter in any-^way the terms of the contract then in force. Nor has the 
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Company attempted to make any such change. On the contrary, 
the évidence shows that it has carried out ail those contracts fuUy, 
in accordance with their terms, and that every death loss has been 
promptly met. Complainants aver, however, that the amount ot 
assessments has been increased. This, however, was exactly what 
was to be anticipated from the very nature of the association, and 
it cannot justly be claimed that the increase in the assessments is 
attributable to the change in the method of doing business. At the 
présent. time there is no complaint that thèse assessments are un- 
reasonable. On the contrary, the évidence plainly shows that they 
are in themselves insufficient to pay the cost of the Insurance grant- 
ed under the old contracts. Gomplainant, however, contends that 
he was entitled to hâve the company go forward soliciting members 
under the old plan of assessment insurance, and that its failure to 
do so is an impairment of its contract. This contention has already 
been disposed of. A member had no right to insist that the asso- 
ciation should continue its business upon a basis which would in ail 
probability resuit in bankruptcy. The officers of the company as- 
sert that there is no intention of permitting the assessments upon 
the old members to become unreasonable. There is a large fund on 
hand pledged as a security for the payment of those early members. 
If by reason of lapses the assessments should at any time in the 
future become unreasonable, it will then be time for the injured 
party tocomplain. At the présent time no such injury has been 
sufïered. ■ No contract has in fact been in any way impaired. It 
woùld be remarkable if the complainant were entitled to hâve this 
association wound up and its purposes defeated by reason, not of 
injuries sufïered, but of injuries anticipated. There is nothing 
Whatever in this case to bring it within the terms of the constitu- 
tional provision which forbids the passing of any law impairing the 
obligation of contracts. Neither the power nor the duty of the as- 
sociation to perform its contracts has been in any way lessened. 

I ought not to conclude what I hâve to say in this case without 
making some référence to the forces that were behind this litigation 
at the time of its institution. Before the suit was brought, it was 
promoted for months by a man by the name of Carter. It is not 
necessary to review hère the varions incidents of his rascally persé- 
cution of this défendant. 

Counsel for the complainant says that he is a crank. His con • 
duct, however, cannot be covered by any such charitable mantle. 
He has not acted under a delusion. He is a dishonest rascal. 

The évidence leaves no doubt that his conduct in this whole 
niatter has been actuated by no delusion, but by what, if it had been 
carried to its ultimate purpose, would hâve been fundamentally 
criminal. He has not been seeking to rectify anybody's wrongs. 
His purpose has been to line his own pockets. The court cannot 
overlook the fact that he was the person in the outset who instigat- 
ed this proceeding. I wish it understood, however, that thèse re- 
marks cast no reflection whatever upon Mr. Byers. I hâve been im- 
pressed throughout this trial by his entire candor and fairness, and 
I believe that he has had no other purpose than to assert a right in 
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which he had entire confidence. I think the young attorneys, 
Messrs. Dillon & Goetz, were imposed upon by this man Carter. 
The case was one in which such imposition could easily be prac- 
ticed. It was quite out of the ordinary line of expérience. It was 
easy for him to juggle with the afïairs of the company, and présent 
them in such a way as would convince a person that the company 
had been mismanaged, and the fréquent failures of assessment in- 
surance companies would give additional ground for confidence in 
such a charge. The utmost that can be said about thèse young men, 
so far as the record shows, is that they lent a too easy credence to 
this man. The record shows that the complainant himself, Mr. 
Trubey, is engaged in promoting personal injury litigation, and, 
looking at the entire case, that seems to be the gênerai nature of 
this suit. 

This case is a striking justification of the wisdom of those stat- 
utes which are now in force in nearly ail of the older states, which 
forbid the institution of any such a suit as this except by the Attor- 
ney General, at the instance of the Insurance Commissioner. 

It ought not to be open to every disgruntled member to file a bill 
charging an association of this character with fraud and insolvency, 
and asking for the appointment of a receiver of its afïairs. This is 
a gross wrong to the crédit of the association and to those members 
who are interested in its promotion. 

Suits of this kind led to the passage of the statutes to which I 
hâve referred, and at the présent time in nearly ail of the older com- 
monwealths there are laws forbidding that any such action should 
be brought by a private individual. Every private person having 
a grievance of this character is compelled to submit his case to an 
officer who by expérience and spécial knowledge can judge of its 
substantial merits, having before him a full knowledge of the ai- 
fairs of the association. In no other way can the crédit of such 
enterprises be protected from the most damaging assaults. 

This case is wholly without merit. It ought never to hâve been 
instituted. A decree will be entered dismissing the bill upon the 
merits, with costs in favor of the défendants. 



POLK et al. V. MUTOAL RESERVE FUND LIEE ASS'N et al. 

(Circuit Court, S. D. New York. January 18, 1905.) 

No. 8,155. 

1. IRSUBANCB— POLICT H0I,DEE8— RiGHTS— DETEEMINATION. 

Rights of pollcy holders and the Insurer must be ascertalned and deter- 

■ mlned in connection with constitution and by-Iaws o( the society, and 

the certiflcates of Insurance constltutlng the contract between the parties. 

2. Same— FEDERAI. Courts— Rttles of Décision. 

In a suit in the fédéral courts to détermine the rights of pollcy holders 
and the insurer, the décisions of the hlghest courts of the state are of 
controlUng authorlty. 

[Ed. Note. — State laws as rules of décision in fédéral courts, see notfs 
to Wllson V. Perrln, 11 O. 0. A. 71 ; Hlll v. Hite, 29 C. C. A. 553.] 

137 F.— 18 
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3. SAMK— CôNTfiACT PeOVISIONS— C0N8TEUCa?I0N— Validitt. 

A Stipulation In an insurance poUcy that the place ol the contract was 
agreed to, be the home office of the Insurer, and that the pollcy should be 
governed by, and construed only aecording to, the laws of New York, was 
binding on both parties, unless such stipulations or express provisions of 
the Contract impaired the obligations of a contract, or conflicted with 
the laws of the state where the contract was made. 

4. Same— Reobganization— Epfect. 

The act of relncorporating an Insurance association In conformity with 
New Torlc Insurance Law, § 52 (Laws 1892, p. 1955, c. 690, as amended 
by Laws 1901, p. 1779, c. 722), autliorizing such reincorporation, did not 
operate to creàte a new corporation, though a différent name was assumed, 
and a new pollcy of insurance adopted. 

5. SAiiE— Change of Plan— Obligation of Contract. 

Where complainants became members of an Insurance association, and 
received certiflcates which In ternis provlded that they should be con- 
strued and be subject to the laws of New York, the reorganization of such 
association ànd a change of Its plan of opérations, as authorized by New 
York Insurance Law, § 52 (Laws 1892, p. 1955, c. 690, as amended by 
Laws 1901, p. 1779, e. 722), did not çonstitute an impàirment of com- 
plainants* contract rights. 

6. Same— Dissolution of Association— Adéquate RFiMEDY at Law, 

Members of an assessment insurance association, who hecome dissatis- 
fled with a change of the plan of opération adopted by the Society, hav- 
Ing no vestèd Ihterest in the assets of the corporation, are bound to seek 
redress at law, and not by a suit In eguity to dissolve the association, 
unless It Is shown that the association's affalrs are grossly mismanaged. 

7. SAME— INSOLVENCT. 

In a suit to dissolve an asi^essment Insurance association, évidence held 
. Insufflcient to èstablish thè association's insolvency. 

8. Same— Pleadinq— Bill— "Fbaudulent Mismanagembnt." 

The mère use of the words "frauduient mismanagement," etc., in a bill 
by dissatlsfled members of an insvfrance association to dissolve the saine 
on that ground unsupported by any averment of spécifie facts, cannot be 
considered as an admission of frauduient mismanagement by a demurrer 
to the bill. 

In Equity. 

See 128 Fed. 524. 

Russell & Winslow (Wm. Hepttirn Russell, Wni. Beverly Wins- 
low, D. L. Snodgrass, Caruthers Ewing, and R. F. Jackson, of coun- 
sel), for complainants. 

George Burnham (Frank R. Lawrence, Frank H. Platt, George 
Burnham, and Gordon T. Hughes, of counsel), for respondents. 

HAZEL, District Judge. The complainants, 13 in number, citi- 
zens of Tennessee, suing in behalf,. of themselves and of others 
similarly situated, are dissatisfied members and holders of insur- 
ance policies in the rèspohdent Mutual Réserve Fund Life Associa- 
tion, a doniestiç corporation. The applications for membership 
therein (except that of cornplainant Hastings) were made during 
the years 1886 to 1900. A decree is sought for a dissolution of said 
association, an accounting, injunction, appointment of receiver, and 
distribution oî' corporate assets, With the object of winding up its 
affairs. Respondents hâve interposed a demurrer on gênerai and 
spécial grourid's, viz., want of jùrisdiction, in that the statutory 
amount is not in ' controversy ; that complainants are not entitled 
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to the relief prayed for; that an adéquate remedy exists at law; 
légal incapacity to sue, the action not being instituted by the Attor- 
ney General of the state, nor by a judgment créditer; and that the 
bill is uncertain, the terms and conditions tipon which complainants 
became members of said association not being set forth. 

The Mutual Reserve Fund Life Association (for brevity called the 
"Association") was incorporated in January, 1881, under chapter 
267, p. 264, Laws N. Y. 1875, for the gênerai purpose, as ascertained 
from the déclaration, of securing to its members benefits in a mutuaî 
co-operative or assessment life Insurance society. In December, 
1883, an amended certificate was filed, reincorporating the associa- 
tion under chapter 176, p. 172, Laws N. Y. 1883, for the purpose of 
transacting life insurance upon the co-operative or assessment plan. 
Thereafter, on April 17, 1902, the association again reincorporated 
under chapter 690, p. 1930, Laws N. Y. 1892, and acts amendatory 
thereof, as the Mutual Reserve Life Insurance Company (for brev- 
ity, called the "Company"). 

The bill broadly allèges that the respondent association bas no 
rights, powers, duties, or légal status other than those conferred by 
the original and amended certificates of 1881 and 1883 ; that the 
reorganization under the Laws of 1892, which authorized the asso- 
ciation to transact life insurance without being limited to the as- 
sessment plan, was eiïected by its officers and directors without au- 
thority from, and without the knowledge and consent of, complain- 
ants or its members and policy holders ; that the association is 
insolvent; that the change of plan of insurance was a scheme on the 
part of its officers and directors to secretly deprive the complainants 
of their rights (i. e., to cause a forfeiture of their policies), to per- 
petrate a fraud on the members and policy holders, and generally 
a gross mismanagement of its business aflfairs. Wrongful acts 
committed by the officers of the association are charged in gênerai 
terms. The bill further substantially allèges that, after the charter 
of the association was amended, increased assessments were levied 
upon its members and policy holders ; that the amendment in con- 
travention and violation of section 10, art. 1, of the Constitution of 
the United States, impairs the obligations of contracts; that the 
association does not carry out its original purposes; that, by its 
attempt to transact the business under the certificate of reincorpora- 
tion, the assets are dissipated, and the members and policy holders 
deprived of their rights and benefits secured by the charter and by- 
laws. In addition to the allégations mentioned, the officers are 
charged with having fraudulently withdrawn from the depository 
of the association. Central Trust Company, the reserve funds, 
amounting to $2,287,476.51, and with having wasted the same by 
improvident management of the business prior to the transfer of 
the assets of the company. The refusai of the association to ac- 
cept complainants' tender of their premiums or assessments is also 
set forth. The bill, in its entirety, insists upon the présent cor- 
porate existence of the association, and ignores its reincorporation. 
In brief, an examination of the bill as a whole, aside from the allé- 
gations of insolvency, discloses that complainants hâve not ac- 
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quiescedîn the altered plan of insurance, as provîded in the amend- 
ed charter, and strenuously object to paying premiums or assess- 
ments on a basis or plan différent from that originally adopted. 

Assuming the allégations of the bill well pleaded, which, with 
the exception of the conclusions of law, are admitted by the demur- 
rer, it becomes essential to détermine whether the life insurance 
plan latterly adopted is lawful. The question presented is im- 
portant. The court is not, however, without direct précèdent for 
holding that,, in the circumstances appearing from the face of the 
bill, it was within the reserved power of the Législature to alter 
and modify the plan for conducting the business for which the 
association was originally organized. That the rights of the policy 
holders and the insurer must be ascertained and determined in con- 
nection with the constitution and by-laws of the company and the 
certificates of insurance, which constitute the contract between the 
parties, will not admit of serions dispute. Matter of Equitable Re- 
serve Fund Life Ass'n, 131 N. Y. 354, 30 N. E. 114; C. H. Venner 
Co. V. United States Steel Corp. et al. (C. C.) 116 Fed. 1013; Uhl- 
man v. N. Y. Life Ins. Co., 109 N. Y. 431, 17 N. E- 363, 4 Am. St. 
Rep. 482; Eyerson v. Equitable Life Assur. Soc, 71 Fed. 570, 18 
C. C. A. S51; Hunton v. Equitable Life Assur. Soc. of the U. S. 
(C. C.) 45 Fed. 661 ; Cohen v. N. Y. Mutual Life Ins. Co., 50 N. Y. 
610, l6 Am. Rep. 523. The décisions of the highest courts of the 
State upon this question are of controlling authoritv. Schurz v. 
Cook, 148 U. S. 397, 13 Sup. Ct. 645, 37 L. Ed. 498. 'The contract 
détermines the rights and liabilities of the members thereof, and 
the fact of membership in a mutual insurance corporation does not 
alter the relations thus created. People ex rel. Meyers v. M. G. 
& B. Ass'n, 136 N. Y. 615, 27 N. E. 1037. The constitution and by- 
laws of the association, composing a material part of the contract, 
are not produced or pleaded. For the purpose of discussing other 
questions involved in this controversy, their absence will be dis- 
regarded. Certain policies of insurance or certificates of member- 
ship were filed by complainants with the clerk of the court. Such 
of the policies as are before the court contain, in substance, the fol- 
lowing provision: "In considération of the application for this 
certificate of membership or policy of insurance, which is hereby- 
referred to and made a part of this contract, and of each of the state- 
ments made therein," the applicant is received as a member, upon 
condition of the payments to be made, and the further provision that 
"This contract shall be governed by, subject to, and construed only 
according to the laws of the State of New York, the place of this 
contract being expressly agreed to be the home office of said Asso- 
ciation in the City of New York." It will be presumed that ail of 
the certificates of membership, except that of Hastings, contain 
similar provisions. 

The policy of Hastings was assigned to the association by another 
insurance company, but was expressly taken subject to the Consti- 
tution and by-laws and of the statutes of this state. The record 
does not disclose that any of the certificates or policies were issued 
pursuant to any other understanding. In the circumstances, no 
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question of inapplicability of the New York laws can arise. Hence 
the stipulation as to the place of contracts of insurance, and the 
provisions by which they shall be governed and construed, are 
controlling on both parties. A différent principle applies only 
where the stipulations of the parties or the express provisions of 
the contract impair the obligations of a contract, or conflict with the 
laws of the state where the contract was made. Such is the légal 
efïect of cases recently considered by the Suprême Court of the 
United States. Mutual Life Ins. Co. v. Hill, 193 U. S. 551, 24 Sup. 
Ct. 538, 48 L. Ed. 788 ; Wright v. Minnesota Mutual Life Ins. Co., 
193 U. S. 657, 24 Sup. Ct. 549, 48 L. Ed. 832. 

Article 8, § 1, of the Constitution of the state of New York, ex- 
pressly reserves to the Législature the power to alter, amend, an- 
nul, or repeal ail gênerai or spécial laws. This power being re- 
served to the Législature by the organic law of the state, it is ob- 
viously immaterial that no right of amendment was expressly re- 
served under chapter 175, p. 172, of the Laws of 1883. Looker v. 
Maynard, 179 U. S. 46, 21 Sup. Ct. 21, 45 L. Ed. 79; Grobe v. Erie 
Co. Mutual Ins. Co., 39 App. Div. 183, 57 N. Y. Supp. 290, affirmed 
169 N. Y. 613, 62 N. E. 1096 ; McKee v. Chatauqua Assembly (C. 
C. A.) 130 Fed. 536. The act of reincorporating the association 
in conformity with section 52 of the insurance law of New York of 
1892 (Laws 1892, p. 1955, c. 690), as amended by chapter 722, p. 
1779, Laws 1901, by which a différent name was assumed and a new 
plan of insurance adopted, as heretofore indicated, was not in the 
ordinary sensé a création of a new corporation. By the gênerai law 
of New York, any existing domestic insurance corporation was 
authorized by vote of a majority of its directors to amend its 
charter, in whole or in part, to conform to the provisions of such 
law. It is not controverted that the association rigidly complied 
with the provisions thereof. Nor is the application of section 52 
of the insurance law, and supplementary provisions, under which 
the scope of the association was broadened, and a différent plan of 
insurance adopted, denied. Moreover, neither the statute nor the 
charter of the association required the consent of the members or 
policy holders tô the proposed change. The complainants became 
members of the association pursuant to a contract which in terms 
was controUed by the laws of this state. Presumably, such members 
had fuU knowledge of the provisions of the Constitution and laws 
under which the association was incorporated, and its right to 
change its plan of opérations. Hence there was no impairment of 
contract rights, which this court, sitting in equity, is bound to pro- 
tect. This point had been squarely decided by the Court of Ap- 
peals in the cases aiready cited. To the same effect are the adjudi- 
cations in the Suprême Court of the United States to which atten- 
tion has been directed. 

The next point for considération is whether the association, now 
the Company, is insolvent, and whether there was such gross mis- 
management by the directors and officers that this court should in- 
terfère by administering the assets of the association as a trust for 
the benefit of creditors. Respondents contend for the proposition 
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that complainants are merely cbntract creditors, and, not having^ 
exhausted their légal remedy, hâve no standing in a court of equity 
to sequester the property of their debt in satisfaction of their de- 
mands. Upon this point complainants suggest that, inasmuch as 
the rights of the association and its members are purely reciprocal, 
there are no creditors except the members, and accordingly the 
assets may be followed into the possession of the company and dis- 
tributed pro rata as a trust fund. Whatever view may be taken of 
the questions relating to the members as contract creditors, their 
décision is not thought essential to this controversy. 

Complainants, in their brief, practically concède that the dissatis- 
fied members and policy holders may treat the contract as rescinded. 
and recover the premiums and assets paid. At fîrst blush, it would 
seem indeed a peculiarly anomalous proceeding to invest the officers 
of a life insurance corporation with power to alter or amend its 
charter, and thus materially change its plan of opérations and con- 
duct of business. When the association started in business on the 
mutual assessment plan of life insurance, the co-operating members 
undoubtedly believed that plan would prove economical, conven- 
ient, and inexpensive. Undoubtedly the later plan of insurance has 
increased the premiums or carrying expenses. Nevertheless, as 
indicated, the insured assumed obligations of membership with a 
knowledge of the right of the corporation to alter the manner of 
conducting its business, without, however, changing the nature or 
character of the same. In this connection, it may be presumed that 
the officers and directors of the association appreciated that future 
conditions were liable to arise which manifestly demanded the 
adoption of a firmer plan of insurance to perpetuate the principal 
object of its organization. See Iversen v. Minnesota Mutual Ins. 
Co. (C. C.) 137 Fed. 268. In Swan v. Mutual Reserve Fimd Life 
Association, 155 N. Y. 9, 49 N. E. 258 — an action brought by a mem- 
ber against the respondent association — the court, considering the 
question of enforcing the provisions of a contract of insurance 
in relation to the reserve fund, said: 

"Where, as In this case, the complalnant Is a member of an associatloD 
formed for the purpose of transacting the business of life insurance upon the 
co-operatlve or assessment plan, he is to be regarded as an intégral part of 
the corporation. His position is slmllar, to that of a corporator in a corpo- 
ration, and whether such an action as this, in behalf of himself and ail oth- 
ers having a llke Interest In the subject of the action, could be maintained 
against the corporation of which he is a constituent part, In the absence of 
other difflculties, is, in my judgment, a very serious question." 

Such members, therefore, who continue dissatisfîed with the 
change, having no vested interest in the assets of the corporation, 
must evidently seek redress at law, unless it be shown that the 
affairs of the corporation are grossly mismanaged by those charged 
with the responsibilities of a proper conservation of its assets. In 
Wright V. Minnesota Mutual Life Ins. Co., supra, the court used 
this language, which may be appropriately quoted: 

"There was no contract that the plan of insurance should never be changed. 
On the contrary, it was recognized that amendments mlgbt be necessary. 
There was no vested right to a continuation of a plan of insurance whlcb 
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expérience might demonstrate would resuit disastrously to the company and 
its members. * * * The courts are slow to interfère with the management 
of socleties sueh as this mutual Insurance company. While the rights of 
members wil) be protected against arbitrary action, sueh organizatlons will 
ordinariiy be left to their own methods of action and management." 

The allégations upon the question of insolvency, owing to the 
asserted frauds or mismanagement of the affairs of the association, 
are net entirely harmonious. For illustration, the amended bill, 
after alleging the insolvency of the association, states : 

"In this connection, complainants say that the propertles and assets of the 
respondent association are sufficient to pay ofC and discbarge ail accrued 
claims against respondent association arising out of the deaths of Its members 
holding policies issued by it, and that after the payment of ail sueh accrued 
claims in force there may remain a sum of money for distribution among 
thèse complainants and otber members and pollcy holders of respondent as- 
sociation as their Interests may severally appear ; but no sum that ean be 
realized, if any sueh there be, will be suiBcient to pay and discharge the 
debts of said association, and the death claims accrued against it, upon its 
policies, and repay to the complainants and other members the sums severally 
Invested and paid in by them under their membership obligations." 

As respondents hâve no créditera except policy holders, the al- 
légation of insolvency quoted would seem' to imply that the assets 
should at ail times be sufficient to pay ail debts, and, in addition 
thereto, to return to the policy holders the entire amount paid in 
by them. 

Irrespective, however, of mère unsupported assertions of in- 
solvency and inconsistent allégations, respondents' insolvency is 
predicated ùpon a financial statement issued by the company in and 
about April, 1903, and filed in the office of the State Superintendent 
of Insurance. Sueh statement, it is claimed by the complainants, 
gave fictitious values, in that $2,020,048.02, charged as an asset, does 
not represent any available property, but merely an unauthorized 
and illégal charge upon the books of the respondents. The amount 
comprises a charge for "liens allowed not exceeding statutory ré- 
serve charged as a liability against each policy, respectively." This 
item was treated as a crédit by the examiner and by the Insurance 
Department to reduce a liability of $4,057,.135.50, which the Super- 
intendent of Insurance at the time of reincorporation of the associa- 
tion charged on the basis of its being "net présent value of ail out- 
standing policies in force Dec. 31, 1901, as per certificate of New 
York Insurance Department." This réduction and method of re- 
capitulation of assets and liabilities of life Insurance companies 
seems authorized by statute. Other spécifie averments of insolvency 
are thought to relate to matters of management upon which the 
judgment of men may difïer. Giving due weight to the approval 
of the Superintendent of Insurance, I am of the qpinion that the 
record sufficiently shoAvs that the respondent company is in posses- 
sion of sufficient assets and resources to meet its just obligations 
after paying its debts. This was alsô the conclusion of Judge Coxe 
when the question was presented to him for décision. Polk v. 
Mutual Reserve Fund Life Ass'n (G. C.) 119 Fed. 491. Moreover, 
respondent company has not abandoned fhe business for which it 
was incorporated, but, oH the contrary, continues the same. 
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The allégations of fraud and mismanagement are not supported by 
any averment of spécifie facts, except as relied upon by the gênerai 
theory of the bill. The mère use of the words "fraudulent misman- 
agement," etc., is not entitled to be considered as an admission of 
the facts by the demurrer. 

The right of the complainants to the relief sought is also chal- 
lenged on the ground that the action is not brought by the Attor- 
ney General of the state, nor by_ a judgment creditor. This ques- 
tion, however, because of the conclusions reached on the primary 
questions, need not be decided. 

The demurrer is sustained, and accordingly the bill is dismissed, 
with costs. 



THE FANNIE HATDEN. 

(District Court, D. Maine. May 2, 1905.) 

No. 33. 

1. COLUSION— SCHOONEES CBOSSING AT NiGHT— FAILUBE TO KeEP LOOKOUT. 

Where the only two men on tbe deck of a schooner navigating in the 
night were engagea In taking down sail, neither one nor both constituted 
a propeir lookout, and She is In fault for a collision with another schooner 
having the rlght of way, and whlch sbould hâve been seen from a quarter 
to half a mile distant, but was not seen untll immediately before the 
collision. 

2. SaMB— CONTBIBUTING PAULT. 

When the prlvileged one of two schooners kept her course until collision, 
as she was bound to do, It is not materlal to inquire whether or not there 
was any incoinpetency on the part of her lookout, since, if so, it was not 
a fault which contributed to the collision. 

In Admiralty. Suit for collision. 

George E. Bird and William M. Bradley, for libelants. 
Benjamin Thompson, for claimant. 

HALE, District Judge. On the 18th day of January, 1904, be- 
tween 4 and 5 o'clock in the morning, at a point to the s.outhward 
and westward of outer Green Island, in Casco Bay, the libelant's 
schooner Lettie May was sunk through a collision with the schooner 
Fannie Hayden. This libel is filed to recover for the damages to 
the Lettie May and for the loss of her outfits and catch on board, 
and also for the loss of the personal effects of her crew. 

The Lettie May was a two-raasted schooner of the burden of 
about 27 tons, 50 feet long, 16 feet beam, and 9 feet draft, and 
at the tirae o£ the collision was engaged in fishing. About 3 o'clock 
in the morning of the day of the collision she got under way at 
Coleman's Cove, Chebeague Island, for the fishing grounds. She 
had on board a çrew of eight men ail told. The weather was clear, 
the, wind about a five or six knot breeze, blowing about north. Her 
mainsail, foresail, forestay sail, and jib were set. The side lights 
were lighted and in place. After leaving Chebeague Island she 
proceeded southwesterly about a mile, until she was oflf the western 
end of Hope Island, when she was on a course about south-south- 
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west. She continued upon that course until she was off the South- 
ern and western end of the Green Islands, when her course was 
changed to about south. She ran about a mile or a mile and a 
half on that course, when the master, Capt. Dyer, concluded that, 
as the wind was unfavorable, he would hâve her hove to until it 
moderated. She was accordingly hove to on the starboard tack, 
the outer jib was hauled down, the fore sheet was trimmed flat, 
the main sheet was slacked about two feet, the jumbo was hauled 
to windward, and the wheel was put hard down. The schooner 
was then lying within three or four points of the wind, and was 
making about a northwest course. The wind was about north. 
The captain was standing in the companionway. William Ross 
was the only person on deck from the time the schooner left Hope 
Island until about five minutes before the collision, when Walter 
Calder relieved Ross, and Ross went below. Calder remained on 
deck until the collision occurred. He did not see the Fannie 
Hayden approaching, and did not know of her approach until the 
two schooners came together. 

The Fannie Hayden is a two-masted schooner of the burden of 
about 20 tons. She is 58 feet long, 19 feet beam, and of about 9 
feet draft. At the time of the collision she was in use as a pilot 
boat by the pilots of the English steamers entering the port of 
Portland. She left Portland about 3 o'clock in the morning on the 
day of the collision, with four men on board, for the purpose of 
going to the pilot grounds in the vicinity of Half Way Rock, to 
meet an English steamship then due in port. Capt. McVane, a 
licensed pilot, having charge of the bringing in of English steam- 
ers, was in command. After leaving her berth, the Fannie Hayden 
proceeded out through the ship channel under a two-reef mainsail, 
a whole foresail, and jumbo, but she did not hâve her jib set. 
She continued in this way until a short time before the collision, 
the time being estimated by the captain to hâve been about five 
minutes before the collision, when the jumbo was hauled down, 
the fore sheet was hauled aft, and the main sheet lifted about four 
points. Natvig, one of the crew, who had been on the lookout, 
came aft about two minutes before the collision, and went into the 
cabin to rake the stove. Capt. McVane continued in charge of the 
vessel, walking quickly back and fortli in front of the wheel, within 
a quarter of a minute each side, and walking about six feet each 
way, according to his testimony, looking first to one side and then 
to the other. The first knowledge he had that he was approaching 
the Lettie May was when she appeared about half her length ahead. 
He started to heave the wheel up, and when she struck he says he 
ran fôrward as far as the gangway and hollered, and then ran aft 
and hove the wheel clear up. The Fannie Hayden struck the Lettie 
May on the port side between the fore and main rigging, cutting 
into her. The Lettie May shortly after sank. Her crew were 
brought into Portland by the Fannie Hayden. 

At the time of the collision the wind was north. The night was 
clear and cold. The Lettie May was on the starboard tack, lying 
within three or four points of the wind, making very little headway. 



282 13T FEDBEAL KEPOETBR. 

She had the right of way. The Fannie Hayden was on the port 
tack, making about five knots. The évidence is somewhat contra- 
dictory as to hoA¥ far the sails of a vessel could be seen on that 
night, but the testimony of disinterested witnesses leads me to 
believe that such sails could be seen from a quarter to a half mile. 
The weight of the évidence compels the conclusion that for at 
least five minutes before the collision there had been no proper 
lookout on the Fannie Hayden, and that, if there had been such 
lookout, he must hâve seen the Lettie May, and avoided the colli- 
sion. The master of the St. Paul, a schooner sailing near by, saw 
the Lettie May after she was hove to. At the précise time of 
the collision there was no one on deck except McVane, the cap- 
tain and wheelsman. For at least five minutes before the collision 
the captain and Natvig had been engaged in taking down the 
jumbo and making it fast; and after that, and at least two minutes 
before the schooners came together, Natvig went aft into the cabin 
to rake the stove. When the only two men on deck are engaged 
in taking down sail, in the nighttime, neither one of them nor 
both can, in my opinion, constitute a proper watch. A seaman 
whose duty is to watch, but who goes aft into the cabin to rake the 
stove, is not at the time a proper and compétent watch. It is 
clearly the duty of the court to find that there was no proper look- 
out on the Fannie Hayden, and that the want of a lookout caused 
the collision. In coming to this conclusion we do not and need not 
go further than to consider the évidence of the captain and crew of 
the Fannie Hayden as te what happened on their vessel on the night 
of the collision. 

Was the Lettie May at fault? The claimant contends that the 
Lettie May was in fault in that she was a vessel being overtaken by 
another, and that she should hâve shown a white or flare-up light 
to the Fannie Hayden as she was approaching. The court cannot 
come to this conclusion. The évidence in the case does not convince 
me that the vessel was being overtaken. The gênerai course of 
the Fannie Hayden that night was a little south of east. The 
Lettie May was at the time hove to, and heading about north- 
west. There is not enough in the évidence as to the manner in 
which the vessels came together to induce the conclusion that the 
Fannie Hayden was approaching the Lettie May at least two 
points abaft the beam ; but the whole testimony tends to the 
conclusion that the contrary is true. 

The claimant insists further that the Lettie May did not hâve a 
red light on her port side at the time of the collision. On this 
point Miller, the cook, testifies that he filled, trimmed, and cleaned 
the lights the night before; that the supply of oil was ample;' that 
he lighted the lights, and placed them on deck when the schooner 
got away. There was further testimony on the part of the crew 
that the lights were put in their proper places at the proper time. 
They were seen burning brightly after being put up, shortly be- 
fore the collision. The testimony of Keating, master of the St. 
Paul, a schooner in the vicinity just before the collision, tends to 
show that the red light of the Lettie May was burning after she was 
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hove to. After the collision it is undoubtedly true that the red 
light was not burning, but the force of the impact of the coUiding 
vessels was clearly sufficient to account for the putting out of the 
light. The most that can be said to the contrary is that a light 
might possibly hâve remained lighted in spite of the force of the 
collision. The green light did so remain. But it is not difficult to 
believe that a force which was sufficient to throw down the steps 
in the forecastle, to throw the covers from the stove and the dishes 
from the shelves, to put out the light in the forecastle, was also suffi- 
cient to put out the red light. The court is constrained to come 
to the conclusion that the port light was burning at the time of the 
collision. 

But it is insisted on behalf of the claimant that there was an 
absence of a proper lookout on the part of the I-,ettie May. In 
considering this branch of the case we must gjve due weight to the 
fact that the Lettie May had the right of way at the time the two 
vessels came together. Whether she had a proper lookout or not, 
it was her duty to keep her course, and it was the duty of the Fan- 
nie Hayden to keep out of her way. I must hold, as was held in 
the case of The Fannie, 11 Wall. 243, 20 L. Ed. 114, that if the 
privileged schooner held her course it was ail the burdened vessel 
had a right to require, and that, whether the privileged vessel 
had a proper lookout or not, it was her duty to do precisely what 
she did. It is true that the fédéral courts hâve repeatedly held 
that the burden rests on the ship to show, whenever it disre- 
gards any statutory régulations, not merely that such a disre- 
gard might not hâve been one of the causes of the collision, 
or that it probably was not, but that it could not hâve been. That 
rule does not apply in this case. We hâve not found that the 
lyCttie May had violated or disregarded any statutory régulations. 
It is not material to inquire whether or not there was any in- 
competency on the part of the lookout at the time of the collision. 
We must come to the same conclusion in this regard as did Judge 
Putnam in the case of The H. F. Dimock, 77 Fed. 226, 23 C. C. A. 
123, that, "where it appears that the vessel has only neglected the 
usual and proper measures of précaution, and has not violated any 
statutory régulations, the burden resting on her to show that the 
collision was not owing to her neglect, as the ef&cient cause, is 
only the ordinary one." In The Devonian (D. C.) 110 Fed. 588, 
Judge Lowell held that in the case before him the privileged vessel 
had a further duty upon her than merely keeping her course with 
her eyes shut; that a privileged vessel is to hold to her course, but 
must be constantly observing the burdened vessel, in order to 
notice if the latter fails in her duty. But this décision was based 
upon a peculiar state of facts. A schooner saw a steamer ap- 
proaching, and knew that the steamer was large, and would hâve 
difficulty in maneuvering in the narrow passage into which it 
must shortly enter. Judge Lowell held that the schooner, knowing 
this, and considering her own slight maneuvering power, was 
under the duty not to lose sight of the steamer while tacking 
in narrow quarters. I cannot think that there is anything in 
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that case which should lead me to disregard the ordinary rule, 
announced in the case of The Fannie, supra, and followed in The 
Havana (D. C.) 54 Fed. 411. In The Columbian, 100 Fed. 991, 41 
C. C. A. 150, the Circuit Court of Appeals for this circuit, Judge 
Putnam speaking for the court, held that the fact that a schooner 
had no one at the helm, which was lashed, or that she was in- 
sufïiciently manned, cannot be held a fault contributing to a colli- 
sion with a steamship in a fog at night, when in any event it would 
hâve been her duty to keep her course, and she did this. Judge 
Putnam says: 

"Even If the schooner's helm had been free, and she had had a helmsman, 
and her deck had been manned to the satisfaction of the Columbian, nothing 
would hâve corne therefrom, because the schooner would not hâve been justi- 
fled In availlng herself of ail thèse thlngs for the only purpose for which she 
could hâve avalled herself of them uuder the clrcumstancea ; that is, mak- 
ing a change of course.", 

Judge Putnam further says: 

"If the Ella M. Doughty [the prlvlleged vessel] had ehanged her course, 
she would prima facie hâve violated the statutory ruies, and under the dé- 
cision of the Suprême Court she would hâve been required to show not merely 
that such violation was probably not one of the causes of the collision, but 
that It could not hâve been." 

After giving regard to ail the testimony in the case at bar, I 
am of the opinion that the Lettie May was not guilty of any fault 
which contributed to the collision. I find the collision was the 
fault of the Fannie Hayden. 

A decree may be entered in favor of the libelants. A master may 
be appointed to assess damages. 



GROTON BRIDGE & MANUFACTURING CO. T. AMERICAN BRIDGE 

CO. 

(Circuit Court, N. D. Kew York. May 6, 1905.) 

1. Fedebal Courts— Removai, of Causes— Pétition— Peesentation. 

Under Eemoval Act Aug. 33, 1888, c. 866, § 3, 25 Stat. 435 [U. S. Comp. 
St. 1901, p. 510], requiring the party entltled to remove the cause to make 
and flle a pétition In thë suit In the state court, and make and flle there- 
with a bond, with good and sufflclent surety, conditloned as named, etc., 
it is not necessary that the pétition be presented to a judge of tbe state 
court : holding or sittlng in open court, or to a court in session, or that 
an order be made by the court perjnltting the flling of the pétition or 
directlng the removal; but It Is sufflclent If the pétition is presented 
to a judge in chambers, with the bond, and, after approval of the bond, 
the pétition and bond are flled with the clerk of the court of the county 
where the venue was laid. 

2. Same—Bomd— Présentation. 

While a removal bond sbould be presented to the judge of the state 
court for approval of the surety, the arbitrary refusai of the judge to ap- 
prové a surety wlll not prevent the removal, the removing party then 
being entltled to flle the bond and pétition, procure the flling of the record 
on removal, and proceed in the fédéral Circuit Court, subject to a motion 
to remançl for insuflîciency of the surety. 
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3. Same— Pétition— VERIFICATION. 

A pétition for the removal of a cause to the fédéral court Is not fatally 
defective for want of a vérification where the ground of removal is not 
préjudice or local influence, or the déniai of equal civil rights, and the 
case is not a suit or prosecution against revenue offlcers. 

4. Same— SiGNiNG. 

■Where the petltioner for the removal of a cause to the fédéral court 
signed the pétition, It was not necessary that he should sign the vérifica- 
tion, certifled by the notary public as having been sworn to before hlm. 

5. Same— Removal Bond. 

Where a removal bond was signed by a surety, It was not defectlve be- 
cause it was not signed by the défendant, and because the penalty thereof 
was limited to $500 ; Removal Act Aug. 13, 1888, c. 866, § 3, 25 Stat. 435 
[U. S. Comp. St. 1901, p. 510], not requiring such signature, nor that the 
bond shall be for an imllmlted penalty. 

6. Same— EiGHT of Removal— Timeî—Pleading. 

Removal Act Aug. 13, 1888, c. 866, § 3, 25 Stat. 435 [U. S. Comp. St. 
1901, p. 510], authorlzes the removal of a suit from a state to a fédéral 
court on the flling of a pétition in the state court at any time before de- 
fendant is required by the laws of the state or a ruie of the state court 
to answer or plead to the déclaration or complaint of the plaintiff Code 
Civ. Proc. N. T. § 487, déclares that the only pleadlng on the part of the 
défendant is either a demurrer (to the complaint or reply) or an answer. 
Eeld, that where défendant filed a removal pétition in a state court be- 
fore expiration of the time within which it was entitled to file either 
a demurrer or answer It was In time, though the time prescribed by N. 
Y. Sup. et. Gen. Prac. Rule 22, within which he could bave attacked 
plaintifTs pleading by motion, etc., had expired. 

7. Same— Time to Plead— State Coubt Rules— Constbttction. 

N. Y. Gen. Prac. Rule 24, providing that no order extendlng defendant's 
time to answer or demur shall be granted uniess the party applying there- 
for shall présent to the judge an affidavit of merits or proof that it bat, 
been filed, etc., and when time to serve the pleading has been extended by 
stipulation or order for twenty days no further time shall be granted by 
order except on two days' notice, applies only to an application to the court 
for an order extendlng the time to plead, made on afiidavits, and does not 
prevent the extension of time to plead by stipulation without order of 
court 

8. Same. 

Where défendant was granted an extension of time to plead by stipu- 
lation as authorlzed by the New York Suprême Court rules, and within 
the time as extended défendant flled a pétition and bond for removal of 
the cause to the Circuit Court of the United States, the proceedings for 
removal were in time. 

9. Same— Appeabance in State Cotjbt. 

The gênerai appcarance of a défendant, entitled to remove a cause to 
the fédéral court, in the state court, did not operate as a waiver of its 
right to remove. 

IVTotion to Remand Cause to the Suprême Court of the State of 
New York. 

Jones, McKinney & Steinbrink, for the motion. 
Stetson, Jennings & Russell (Chas. MacVeigh and Raynal C. 
RoUing, of counsel), opposed. 

RAY, District Judge. This action, venue laid in Tompkins 
çounty, was commenced in the Suprême Court of the state of New 
York by the personal service of the summons and complaint upon 



286 137 FEDERAL REPORTER. 

the seçretary of the défendant on the llth day of November, 1904. 
Jones, McKinney & Steinbrink, as attorneys for the plaintiff, 
brought the action. November 29, 1904, and within 20 days there- 
after, the défendant appeared generally by Stetson, Jennings & 
Russell, its attorneys, and, before the expiration of the time given 
by section 520 of the Code of Civil Procédure of the state of New 
York to plead to the complaint had expired, obtained from the 
plaintiff's attorneys a written extension of time to plead to the com- 
plaint, viz. : 

"Suprême Court, Tompklns County. Groton Bridge and Manufacturing 
Company vs. American Bridge Company. It is hereby consented that tbe time 
of défendant, American Bridge Company, to plead to the complaint herein be 
extended twenty days from December 1, 1904, to and Including December 21, 
1904. Jones, McKinney & Steinbrink, Attorneys for Plaintiff." 

December 31, 1904, plaintifif's attorneys gave to defendant's at- 
torneys a second written extension of time to plead, which, aside 
from title and signature, reads as follows: 

"It is hereby consented that the time of the défendant to plead to the com- 
plaint in this action be extended to and including January lOth, 1905." 

December 27, 1904, the défendant, a business corporation organ- 
ized iinder the laws of the state of New Jersey, the plaintifï being 
a business corporation of the state of . New York, and the amount 
demanded, exclusive of interest and costs, being over $35,000, made 
its pétition, duly signed by it, by Joshua A. Hatfield, the vice prési- 
dent of the défendant, for the removal of the suit to the Circuit 
Court of the Uiiited States for the Northern District of New York. 
Following the pétition, and constituting a part of it, is the usual 
affidavit of vérification required by the Code of Civil Procédure of 
the State of New York for verified pleadings, etc. This affidavit 
reads as follows: 

"State of New Xork, County of New Tork — ss. Joshua A. Hatfleld, being 
■duly sworn, déposes and says that he Is an oflScer, to wit, the vice président, 
■of the American Bridge Company, the petitloner named in the foregoing pé- 
tition ; that hé has read the same, and knows the contents thereof ; and that 
the same is true to his own knowledge, exeept as to the matters therein 
stated upon information and belief, and as to those matters he believes it to 
be true. 

"Sworn to before me December 27th, 1904. 

"[Seal.l James Henderson, Notary Public, Rlchmond County. 

"Certificate flled in New York County." 

It was not signed by Hatfield, but, as appears, was certified to 
hâve been sworn to by him as follows: 

"Sworn to before me Deceiriber 27, 1904. 

"James Henderson, Notary Publie, Rlchmond County. 
"Certificate flled in New ïork County." 

The pétition was accpmpanied by a bond or undertaking in the 
pénal sum of $500, duly signed and executed by the American Bond- 
ing Company of Baltimore, and conditioned as follows : 

"Upon thèse conditions: American Bridge Company havlng petitioned the 
Suprême Court of the state of New York held In and for the county of Tomp- 
kins for the removal of a certain cause therein pending, wherein the said 
Oroton Bridge & Manufacturing Company is the plaintiff and the sald Ameri- 
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can Bridge Company Is the défendant to the Circuit Court of the United 
States for the Northern District of New York. 

"Now, If the said American Bridge Company shall enter In said Circuit 
Court of the United States on the first day of its next session a copy of the 
record in said suit, and shall well and truly pay ail costs that may be avvardecl 
by said Circuit Court of the United States, if said court shall hold that said 
suit was wrongfully or Improperly removed thereto, then this obligation to be 
void ; otherwise to remain In f ull force and virtue." 

The pétition and this bond were presented to the judge hereafter 
named, and filed with the clerk as hereafter stated. This bond or 
undertaking was not signed by the défendant, or by any of its of- 
ficers. It bears the following indorsement: 

"The within undertaking is approved as to form and as to the sufflciency 
of the surety. 
"Dec. 28, 1904. William D. Dickey, J. S. C." 

William D. Dickey was one of the justices of the Suprême Court 
of the State of New York at this time. The pétition, bond, etc., 
were duly filed in the office of the proper clerk of the Suprême Court 
of the state, the county clerk of Tompkins county, N. Y., on the 30th 
day of December, 1904, and a copy of the same and of the record 
on removal were served on the plaintifï's said attorneys on tlie same 
day. The défendant filed a copy of the record in such suit in the 
Circuit Court of the United States, Northern District of New York, 
on the fiirst day of its next session, viz., February 14, 1905, as re- 
quired by law and the condition of such bond or undertaking. The 
pétition on removal bears no indorsement of the judge, but the bond 
recites that the défendant has petitioned, etc., and that bears the in- 
dorsement and approval of the judge. February 14, 1905, the plain- 
tifï moved to remand. The plaintifï concèdes and says in his brief 
on this motion: 

"On December 28, 1904, it [défendant] presented to Mr. Justice William D. 
Dickey, then sitting in chambers, at Brooklyn, Kings county, in the Second 
Judlcial District, the undertaking by a surety company, subsequently filed 
in this proceeding." 

The county of Tompkins, in which the venue of this action was 
laid in the Suprême Court, is in the Sixth Judicial District. The 
plaintifï's counsel also says in his brief: 

"Mr. Justice William D. Dickey is a justice of the Suprême Court in and 
for the Second Judicial District. On December 28, 1904, he was sitting in 
Kings county, in that judicial district." 

The plaintiff appears in this court specially for the purposes of 
this motion only. It bases its motion to remand on fîve alleged 
grounds, viz.: (1) Because the pétition for removal and alleged 
bond were never presented to the state court. (3) Because no bond 
whatever has been filed by the défendant ; that is, the one filed is 
not a bond satjsfying the removal act, because not signed by the 
défendant. (3) Because the liability on the bond filed (if it is a 
bond) is limited to $500. (4) Because the défendant elected to 
submit itself to the jurisdiction of the state court at the time when 
it was required to plead in that court to the jurisdiction or in abate- 
ment by entering a formai voluntary appearance and thereafter pro- 
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curing extensions of time to plead — that is, time to demur or answer 
on the merits — in the state court. (6) Because the time of the de- 
fendant to remove the cause to the state court had expired prior to 
the filing of the pétition and alleged bond. 

The removal act, first part of section 3 of the act of August 13, 
1888, c. 866, 25 Stat. 435 [U. S. Comp. St. 1901, p. 510], provides: 

"That whenever any party entltled to remove any suit ♦ * • may de- 
sire to remove such suit from a state court to the Circuit Court of the United 
States, he may make and file a pétition in such suit In such state court at 
the time, or any time before the défendant is required by the laws of the 
state or the ruie of the state court in which such suit Is brought to answer 
or plead to the déclaration or complaint of the plaintiff, for the removal of 
such suit into the Circuit Court to be held In the district where such suit is 
pending, and shall make and file therewith a bond, with good and sufficient 
surety, for hls or their entering in such Circuit Court, on the flrst day of its 
then next session, a copy of the record in such suit, and for paying ail costs 
that may be awarded by the said Circuit Court if sald court shall hold that 
such suit was wrongfuUy or improperly removed thereto, and also for their 
appearrng and entering spécial bail In such suit If spécial bail was orlglnally 
requislte therein. It shall then be the duty of the state court to accept said 
pétition and bond, and proceed no further In such suit; and the said copy 
being entered as aforesaid in said Circuit Court of the United States, the 
cause shall then proceed in the same manner as If It had been orlglnally com- 
menced in the said Circuit Court." 

As to the first objection — that the pétition and alleged undertak- 
ing were never presented to the state court — it clearly and suf- 
fîciently appears that the pétition and undertaking were presented 
to the state court. The plaintifif admits in his brief, as we hâve 
seen, that Judge Dickey was sitting in chambers when he approved 
the bond or undertaking; and, as the bond recites that the défend- 
ant had petitioned for a removal of the cause to the Circuit Court 
of the United States, and as the bond was given and its approval 
sought as a necessary step in such removal, the fair presumption 
is that both the pétition and undertaking were before the judge 
when he indorsed his approval on the bond. A judge sitting in 
chambers constitutes a court when doing ex parte business certain- 
ly, and a présentation of a pétition and bond for removal to a judge 
of the Suprême Court sitting in chambers must be sufficient within 
the intent and meaning of the removal act. Were it otherwise it 
would be within the power of parties bringing actions in the state 
court to defeat removal entirely. It frequently happens that during 
the month of August the Suprême Court of the state of New York 
has no regular appointed term or adjourned term of the court run- 
ning. However, judges may be found in some parts of the state 
sitting in chambers. Should a suit be brought at such time in the 
state court (one removable to the Circuit Court of the United 
States), and should the défendant be unable to secure an extension 
of time to answer either by a stipulation or order, c^in it be possible 
that the right of removal is lost because the pétition and bond has 
not been presented to the Suprême Court, when in fact presented to 
a judge of the Suprême Court sitting in chambers, and the bond is 
approved by such judge, and the pétition and bond are then fîled 
in the Suprême Court; that is, with the clerk of the Suprême Court 
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in the county where the venue of the action was laid? Ail that 
the removal act requires is that the party entitled to remove the 
cause shall make and file a pétition in such suit in such state court, 
and make and file therewith a bond with good and sufficient surety 
conditioned as named. It is not required that the pétition be pre- 
sented to any judge or to a court in session, or that an order be made 
by the court permitting the filing of the pétition or directing the 
removal. But if the proper construction of the statute is that the 
pétition and bond must first be presented to the court before they 
are filed in the court, it is clear that they hâve been presented to the 
court and in the court when presented to a judge of the court sitting 
in chambers, for a Judge of the Suprême Court sitting in chambers 
is authorized to grant ex parte orders and transact any business 
not requiring notice to the other party. No notice to the other 
party is required in thèse removal proceedings. And it is settled 
that "the presenting of the pétition to a judge in chambers and the 
filing of it in the state court satisfies the statute." Remington v. 
Central Pac. R. Co. (U. S. S. C, not yet reported, but decided April 

17, 1905, No. 460) 25 Sup. Ct. 677, 49 L. Ed. ; Noble v. M. B. 

Ass'n (C. C.) 48 Fed. 337; Loop v. Winter's Est. (C. C.) 115 
Fed. 363. If the pétition filed makes a proper case, and the bond 
is sufficient and in accordance with the statute, the cause is re- 
moved from the state court to the Circuit Court of the United 
States when such pétition and bond are filed in the state court, even 
if that court makes an order refusing the application for removal. 
Marshall v. Holmes, 141 U. S. 589, 12 Sup. Ct. 62, 35 L. Ed. 870. In 
that case Mrs. Marshall filed a pétition accompanied by a proper 
bond for the removal of her suit from the state court into the Circuit 
Court of the United States upon the grounds that she was a citizen 
of New York and the défendants, respectively, were citizens of 
Mississippi and Louisiana, and that the controversy was whoUy 
between citizens of différent states, and that it could be fully tried 
and determined between them. The state court made an order re- 
fusing the application for removal. The Suprême Court of the 
United States held and decided : 

"Upon the flling of a proper pétition and bond for the removal of a cause 
pending in a state court, such cause, if removable under the act of Congress, 
is, in law, removed so as to be docketed in the Circuit Court of the United 
States, notwithstanding the state court may refuse to recognize the right of 
removal." 

In the opinion, Justice Harlan, speaking for the court, said: 

"After the flling of the pétition for removal, accompanied by a sufficient 
bond, and alleging that the controversy was wholly between citizens of différ- 
ent States, the state court was wlthout authority to proceed further if the 
suit, in its nature, Is one of which the Circuit Court of the Uuited States 
could rlghtfully take jurisdiction. If, under the act of Congress, the cause 
was removable, then, upon the flling of the above pétition and bond It was In 
law removed so as to be docketed In that court, notvi'ithstandlng the order 
of the state court refusing to recognize the right of removal." 

It is not questioned that on the approval of the bond by a judge 
of the state court sitting in chambers both the pétition and bond 
13T F.— 19 
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were filed with the clerk of the court; that is, with the county clerk 
of the county of Tompkins, N. Y., who, by the Constitution of the 
State of New York (article 6, § 19), is made the clerk of the Suprême 
Court in the county of Tompkins. The filing of thèse papers with 
.the clerk of the court was clearly a filing in and with the court. To 
hold otherwise would be to hold that papers cannot be filed in the 
Suprême Court only when the Suprême Court is in session in the 
county where the filing is required to be made. In Tompkins coun- 
ty a term of the Suprême Court is held but three or four times in 
the course of a year, and thèse sessions last from two to three weeks, 
so that at least eight months in the year the Suprême Court is not 
in session in Tompkins county, and hence, under the construction 
of the statute claimed by the plaintiff, it would be impossible to 
make and file a pétition in a removable cause in the state court, 
venue laid in the county of Tompkins, for about eight months in 
the year. In this case the bond and pétition were filed Decem- 
ber 30, 1904, and on the 5th day of January, 1905, a copy of the 
record on removal, including such pétition and bond, was served 
on the plaintifif's attorneys, and the record on removal so shows. 
See, on this subject, Fisk v. Union Pacific R. Co., 9 Fed. Cas. 
149, 6 Blatchf. 362. Thèse cases were under a prior statute, but 
the statute was substantially that of the act as it now reads. See, 
also, Removal Cases, 100 U. S. 457, 25 L. Ed. 593 ; U. S. Suprême 
Court Practice, May, page 203. 

Of course, a bond or undertaking should be presented to a judge 
of the Suprême Court, and approval of the sufficiency of the surety 
obtained. But should the court arbitrarily refuse to approve a 
surety, it cannot be doubted that the removing party would hâve 
the right to file the bond and pétition, procure the filing of the 
record on removal, and proceed in the Circuit Court of the United 
States. The remedy of the plaintifif in such a case would be to 
move to remand and show the insufficiency of the surety, and that 
the judge of the state court was justified in refusing to approve the 
bond. 

But the whole question is met in other ways. ît does not ap- 
pear that Judge Dickey was not sitting in spécial term of the Su- 
prême Court when the pétition and bond were presented, and it does 
not appear that the pétition was not presented in open court. The 
affidavit of Paul Eugène Jones, on which this motion to remand is 
based, raises and refers only to the question of the sufficiency of the 
stipulations extending the, time to plead to extend the time to file 
the pétition and bond on removal. The affidavit of P. A. Nolan filed 
in opposition to this motion explicitly states that he presented the 
pétition and bond in open court December 28, 1904, Justice Dickey 
presiding, and that such bond was then and there approved. He 
says the court was in session in spécial term. 

On the argument it was urged that the pétition was insufficient 
because not properly verified — that the affidavit of vérification was 
not signed by the affiant. The answer to this is twofold. In such 
a case as this the pétition is not required by the statute to be veri- 
fied. Therefore vérification is unnecessary. Hughes' Fédéral Prac- 
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tice, 323. Where the ground of removal is préjudice or local in- 
fluence, or the déniai of equal civil rights, or the case is one for 
the removal of suits, and prosecutions against revenue officers, 
the statute requires that the pétition be verified. But even if the 
pétition should be sworn to by the one signing it, that was donc in 
this case. Bonnell v. Griswold et al., 80 N. Y. 133. There the law 
required that the report be "verified by the oath" of a certain person. 
The report was signed, and it was certified as foUows : "Sworn 
to before me this 13th day of January, 1870. Chas. W. Anderson, 
Notary Public, N. Y. County." Held sufficient, and that the niak- 
ers of the report could be punished for perjury if the report was 
false. Hère the pétition is signed, and the oath taken is certified 
to hâve been taken by an officer authorized to take and certify to 
oaths. See, also, Haff v. Spicer, 3 Gaines, 190 ; Jackson v. Virgil, 
3 Johns. 540; Millius v. Shafer, 3 Denio, 60; People v. Campbell, 
88 Hun, 544, 34 N. Y. Supp. 801. In People v. Campbell, supra, a 
pétition was made to the ComptroUer of the State, and signed by the 
petitioner. He did not sign the afifidavit of vérification foUowing, 
but same was certified by a notary public as having been sworn to 
before him. Held "that, Campbell having signed the pétition and 
being named in the afïEdavit of vérification, it was not necessary for 
him to sign the vérification." 

The second and third grounds of the motion to remand will be 
considered together. They relate to the sufïiciency of the bond 
filed. This bond says : "Know ail men by thèse présents, that the 
American Bonding Company of Baltimore [describing its office 
and place of business in the city of New York, N. Y.] is held and 
firmly bound unto Groton Bridge and Manufacturing Company in 
the pénal sum of five hundred dollars for the payment whereof well 
and truly to be made unto the said Groton Bridge and Manufactur- 
ing Company, its représentatives and assigns, it binds itself, its 
représentatives, successors and assigns, firmly by thèse présents." 
Then follow the conditions before given. Then, "In witness where- 
of," etc., the signature and attestation, and ail the other formalities 
required. This is clearly a bond, but it is not signed by the de- 
fendant, and the liability of the bonding company is limited to $500. 
Thèse are the objections presented. The removal act does not in 
terms require that the bond be signed by the removing party. He 
is to make and file with the pétition a bond with good and sufficient 
surety. It was held that it is unnecessary for the removing party 
to sign the bond under section 3 of the act of 1875, 18 Stat. 471, c. 
137. Stevens v. Richardson (C. C.) 9 Fed. 191; P. G. & S. Exe. 
v. W. U. Tel. Co. (C. C.) 16 Fed. 289; People's Bank of G. v. .^tna 
L. Ins. Co. (C. C.) 53 Fed. 161. In Stevens v. Richardson, supra, 
Blatchford, J., said : 

"The plaintlff contends that, as section 3 of the act of 1875 says that th« 
petitioner for removal is to 'make and file' the bond, the bond is void and the 
removal invalid. This objection is not tenable. The statute is satisfled, as 
to the bond, if a bond with sulflclent surety Is filed. The petitioner for 
removal makes the bond, in the sensé of the statute, if he ofCers it to the court 
as the bond required. By section 639 of the Revlsed Statutes he was re- 
quired to ofÊer good and suflîcient surety. The act of 1875 means no more." 
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The other cases cited, one in the Northern District of Illinois and 
the other in the District of South Carolina, hold the same. 

The objection that the bond names a pénal sum is equally unten- 
able. It is true that the statute says nothing of a pénal sum, but 
that the bond is to be "for his or their entering in such Circuit 
Court, on the first day of its then next session, a copy of the record 
in such suit, and for paying ail costs that may be awarded by the 
said Circuit Court if said court shall hold that such suit was wrong- 
fully or improperly removed thereto, and also for their appearing 
and entering spécial bail in such suit if spécial bail was originally 
requisite therein." It has been held more than once that it is 
proper to insert a pénal sum in the bond, and the forms prescribed 
by writers are uniform in inserting a pénal sum. Com. of Ken- 
tucky V. Louisville Bridge Co. (C. C.) 42 Fed. 243; Johnson v. F. 
C. Austin Mfg. Co. (C. C.) 76 Fed. 616 ; Foster's Fed. Fractice 
(3d Ed.) p. 931, § 385b; Desty's Fédéral Proc. (Tebbs, 1899) 
p. 808; Field, Fed. Courts, 767; Bump's Fed. Proc. 909; Hughes' 
Fed. Proc. 332. Foster says, "The bond should name a spécifie 
sum as the penalty." Clearly, this bond will cover ail costs and 
damages that, in any event, can be awarded. The record on re- 
moval has been filed, and in this case no spécial bail is required. 
The bond was accepted by the state court, and this court deems it 
ample. 

In Commonwealth of Kentucky v. Louisville Bridge Co., supra, 
the court said, page 343 : 

"The bonds which were executed by the défendants and accepted by the 
state court are each In the penalty of $500, and are in conformlty with the 
provisions of the statute in every respect, unless a penalty Is improper. It 
is claimed that the thlrd section of the act of March 3, 1875 [18 Stat. 471, c. 
137], as amended by the act of March 3, 1887 [24 Stat. 552, c. 373], provides 
for a bond unllmited In extent, and one not to be limlted by a flxed penalty, 
and therefore thèse bonds are fatally defective, and, as the exécution of a 
proper bond is jurisdictlonal, this case should be remanded for that reasoii. 
Whether the exécution of a valid and proper bond under this act and the act 
of March 3, 1875, is jurisdictlonal, has been much discussed ; and the Circuit 
Cîourts bave dlfifered in opinion. See Burdlck v. Haie, 7 Blss. 96, Fed. Cas. 
No. 2,147 ; Torrey v. Locomotive Works, 14 Blatchf. 269, Fed. Cas. No. 14,105 ; 
Deford v. Mehaffy (C. C.) 13 Fed. 481 ; Harrls v. Railroad Co. (O. C.) 18 Fed. 
833. But that question does not arise in this case, as I thlnk the bonds 
which were executed by défendants, and accepted by the state court, are 
valld bonds to the extent of the penalty, and the penaltles are sufflcient to 
cover the cost llkely to accrue in this case. It may be that a bond without 
a penalty would be good under the statute ; but the act does not prohibit a 
bond with a penalty, although It does prescribe tlie obligations under which 
the obliger must come. I therefore thlnk the state court properly accepted 
thèse bonds with a penalty, as the obligations conformed to the provisions 
of the act. Both Fleld and Bump glve forms of removal bonds with a penalty. 
See Field, Fed. Courts, 767 ; Bump, Fed. Proc. 909." 

In Hughes' Fed. Proc. p. 332, the author says: 

"It wlU be observed that the statute does not name any flxed amount as a 
penalty. There is some différence of opinion among the courts whether a 
bond should name a penalty or not. It would seem to be the correct practice 
to name a penalty, but the penalty named should be sufflciently large to 
cover ail possible costs in the event of a remand ; and, if It is, the better opin- 
ion is that the bond would be In proper form." 
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In Overman Wheel Co. et al. v. Pope Mfg. Co. (C. C.) 46 Fed. 
577, it was held, following the authority of Ayers v. Watson, 113 
U. S. 598, 5 Sup. Ct. 641, 28 L. Ed. 1093, that the giving of the bond 
is not jurisdictional, and that defects may be cured by amendaient. 
It is held hère that the bond filed is ample and properly conditioned. 

It is contended that the défendant "elected to submit itself to the 
jurisdiction of the state court at the time when it was required to 
plead in that court to the jurisdiction or in abatement by entering 
a formai voluntary appearance and thereafter procuring extensions 
of time only to demur or answer to the merits in that court." The 
plaintifï's counsel in his points says: 

"The point made Is, not that the service of a gênerai appearance In and of 
itself constitutes a waiver of the right to remove a cause. The point is, 
rather, that, if a défendant does anything by which It loses the right to op- 
pose or answer the déclaration or complaint by any or ail pleas whatever, 
then It walves the right to remove the cause." 

The plaintifif's counsel cites in support of this proposition Martin 
V. B. & O. R. R. Co., 151 U, S. 686, 14 Sup. Ct. 533, 38 L. Ed. 311. 
This court is not inclined to dispute the proposition actually de- 
cided in that case, which was that the defendant's pétition for re- 
moval was filed in the state court (West Virginia) at or before the 
time within which the défendant was required by the laws of the 
state to answer or plead to the merits of the case, but after the time 
at which he was required to plead to the jurisdiction of the court 
or in abatement of the writ. The court said: 

"Was this a compliance with the provision of the act of Congress of 1887, 
which deflnes the time of flling a pétition for removal in the state court? We 
are of opinion that it was not, for more than one reason. This provision al- 
lows the pétition for removal to be filed at or before the time when the de- 
fendant is required by the local law or rule of court "to answer or plead to 
the déclaration or complaint." Thèse words make no distinction between 
différent kinds of answers or pleas ; and ail pleas or answers of the défend- 
ant, whether in mattor of law by demurrer, or In matter of fact, either by 
dilatory plea to the jurisdiction of the court or in suspension or abatement of 
the particular suit, or by plea in bar of the whole right of action, are said, 
in the standard books on pleading, to 'oppose or answer' the déclaration or 
complaint Which the défendant Is summoned to meet." 

The questions in that case arose under the laws of the state of 
West Virginia, and, as pointed out, certain pleas could be filed and 
entered at one time and other pleas at other times. But in New 
York we hâve the following pleadings only: a complaint, a de- 
murrer, an answer, and a reply. Code Civ. Proc. c. 6, tit. 1, §§ 
478, 487, 500, 514. The complaint, the demurrer to the answer, and 
the reply are pleadings of the plaintiff. "The only pleading on 
the part of the défendant is either a demurrer [to the complaint or 
reply] or an answer" (section 487), or both, as he may answer one 
alleged cause of action and demur to the other. "The défendant 
may demur to the complaint, where one or more of the following 
objections thereto appear upon the face thereof :" that the court 
has not jurisdiction of the person of the défendant, or of the subject 
of the action, or when the plaintifï has not légal capacity to sue, or 
there is another action pending between the same parties for the 
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same cause, or there is a misjoinder of parties plaintiff, or a defect 
of parties plaintiff or défendant, or that causes of action hâve been 
improperly united, or that the complaint does not state facts suf- 
fieient to constitute acause of action. Code Civ. Proc. § 488. The 
demurrer must specify the objections to the complaint (section 
-190), and (section 49?) défendant may demur to the whole com- 
plaint or to any separate cause of action. The défendant may also 
demur to the reply, or to a separate traverse to or avoidance of a 
défense or counterclaim contained in the reply, on the ground that 
it is insufficient in law, upon the face thereof. "Where any of the 
matters enumerated in section four hundred and eighty-eight of 
this act as grounds of demurrer, do not appear on the face of the 
complaint, the objection may be taken by answer." ,. Code Civ. Proc. 
§ 498. "If such an objection is not taken, either by demurrer or 
answer, the défendant is deemed to hâve waived it; except the 
objection to the jurisdiction of the court, or the objection that the 
complaint does not state facts sufficient to constitute a cause of 
action." Code Civ. Proc. § 499. Thèse are the "pleas" and plead- 
ings, and the only "pleas" and pleadings, on the part of the de- 
fendant. Where timci is obtained, either by order or stipulation, 
"to plead.to a complaint" it covers every pleading and plea known 
to the law in the practice of the state courts of the state of New 
York. This is so because the défendant has only thèse pleadings, 
and in the one or the other he must insert his every plea either in 
abatement or to the jurisdiction or otherwise. The time to answer 
and to dejTiur is the same— 30 days in case of personal service, 
double time when service is made by mail. "A pleading must be 
subscribed by the attorney for the party. A copy of each plead- 
ing, subséquent to the complaint, must be served on the attorney 
for the adverse party, within twenty days after service of a copy of 
the preceding pleading." Code Civ. Proc. § 530. It is not neces- 
sary to call attention to the provisions when service is made by 
mail, and extensions of time to plead will be subsequently con- 
sidered. 

The Code of Civil Procédure has also provided modes for cor- 
recting pleas and pleadings, but thèse provisions having nothing to 
do with the time for serving the pleadings themselves or the time 
for interposing pleas. And the removal statute has nothing to do 
with or référence to remédies provided in the Code of Civil Pro- 
cédure for correcting pleadings. By section 537 a party may move 
for judgment on a frivolous demurrer, answer, or reply. By section 
538 a sham answer or a sham défense may be stricken out. By sec- 
tion 545, irrelevant, redundant, or scandalous matter may be strick- 
en from any pleading. By section 546 déniais or allégations in a 
pleading may be made more definite and certain. So the pleader 
may be required to separately state and number causes of action or 
défenses if ihtermingled or not separately stated and numbered. 
Rule 33 of the gênerai rules of practice in the Suprême Court is 
as follows: 

"aiotions to strike out of any pleading matter alleged to be Irrelevant, re- 
dundant or scandalous, and motions to correct a pleading on the ground of 
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its being 'so indefinite or uncertain that the précise meaning or application Is 
not apparent,' must be notleed before demurring or answeriflg ttîe pleadlng 
and within twenty days from the service tbereof. The time to make such mo- 
tion shall not be extended unless notice of an application for such extension, 
statlng the time and place tbereof, of at least two days, shall be given to the 
adverse party." 

But this has nothing to do with the time within which a pleading 
must be served, or with fixing or determining "the time or any time 
before the défendant is required by the laws of the state or the rule 
of the State court in which such suit is brought to answer or plead 
to the déclaration or complaint of the plaintifï." The défendant 
has but two pleadings, his answer or demurrer, and spécial pleas 
are unknown except as raised by the one or the other of thèse, as 
we hâve seen, A motion to strike out objectionable matter or to 
make defmite and certain, etc., are proceedings td correct the plead- 
ing, the plea made, and such motions are not pleas to the jurisdiction 
or in abatement. "A plea in abatement is a défense to a pending 
action, and is properly so termed." Bliss, Code PI. § 345 ; Berg- 
kofski V. Ruzofski, 74 Conn, 304,-50 Atl. 565. "What was known 
under the old practice as a plea in abatement went to some defect 
or error which merely defeated the présent proceeding. but did 
not show that the plaintifï was forever concluded from maintaining 
the action." Baylies, Code Pleading and Prac. (2d Ed.) p. 385. 
And he further says (page 386) ; "Ail this has been changed by 
the Code. That act contemplâtes but one answer, which shall 
embrace matter in abatement as well as matter in bar; and the 
défendant may now unité matter in abatement and matter in bar, 
and hâve both tried and determined at the same time." See, also, 
Mayhew v. Robinson, 10 How. Prac. 164; Cohn v. Lehman, 93 
Mo. 574, 6 S. W. 267; Vol. 6, Words and Phrases Judicially De- 
fined, 5406-5409. • In any event, the removal act never contemplated 
or intended, by ûsing the words, "to answer or plead to the déclara- 
tion or complaint of the plaintifï," to require the removing party 
to file his pétition and bond of removal at or before his time to move 
by motion to correct his adversary's pleading had expired. The de- 
fendant is not "required" by any rule of law or of practice to make 
any of the motions to correct pleadings to which attention has been 
called. If he makes either of them, he must move within the time 
iixed by the rule; but he may waive any of the defects, and plead 
by answer or demurrer. This he must do — this he is "required" to 
do—or sufïer judgment to go against him. This court is aware of 
the holding of the Suprême Court of the United States in Goldev 
v. Morning News, 156 U. S. 524, 15 Sup. Ct. 562, 39 L. Ed. 517, viz.': 

"It has beeii held by this court, upon fuU considération, that the provision 
of this act that the pétition for removal sliall be flled in the state court at or 
before the time when the défendant is required by the local law or rule of 
court 'to answer or plead to the déclaration or complaint,' requires the pé- 
tition to be there filed at or before the time when the défendant is so required 
to file any kind of plea or answ^er, 'whether in matter of law, by demurrer, 
or in matter of faet, either by dilatory plea to the jurisdiction of the court, 
or in suspension or abatement of the partlcular suit, or by plea in bar of the 
whole right of action,' because, as the court said: 'Construing the provision 
now in question, having regard to the natural meaning of its language, and to 



296 137 FEDERAL KEPOETEK. 

the history of the législation upon this subject, the only reasonable inference 
l8 that Congress contemplated that the pétition for removal should be flled 
in tbe State court as soon as tlie défendant was required to make any dé- 
fense wliatever In that court; so that, if the case should be removed, the 
validity of any and ail of his défenses should be tried and determined in the 
Circuit Court of the United States.' Martin v. Baltimore & Ohlo Railroad, 
151 U. S. 673, 686, 687, 14 Sup. Ot. 533, 38 L. Ed. 311." 

This court is prepared to hold, and holds, that this language has 
no référence to the motions authorized by the Code of Civil Pro- 
cédure, State of New York, or rule 22 of gênerai practice. It is 
clear that the défendant did not elect to submit itself to the juris- 
diction of the state court, or waive its right of removal because 
it did not obtain extensions of time to make the motions referred 
to. It follows that the time of the défendant to remove the cause 
to the state court had not expired prior to the filing of the pétition 
and bond of removal, unless it be the law that the written consents 
or stipulations signed by plaintifï's attorneys extending the defend- 
ant's time to plead to the complaint were of no force or effect be- 
cause no order of court was enteired so extending the time to plead, 
or because, while operating to extend the time to plead, the last 
extension did not, within the meaning of the removal act, extend the 
time to remove because of the provisions of rule 24, gênerai rules 
of practice, which reads as follows: 

"No order extending a defendant's time to answer or demur shall be granted 
unless the party applying for such order shall présent to the judge to whom the 
application shall be made an aflOidavit of merits, or proof that it has been filed, 
or an affldavlt of the attorney or counsel retained to défend the action that 
from the statement of the case In the action made to hlm by the défendant he 
verily believes that the défendant has a good and substantial défense upon 
the merits to the cause of action set forth in the complaint, or to some 
part thereof. The affldavlt shall also state the cause of action and the relief 
demanded In the complaint, and whether any and what extension or extensions 
of time to answer or deniur hâve been granted by stipulation or order, and 
where any extension has been had, the date of Issue shall be the same as 
though the answer had been served when the time to answer flrst expired. 
When the time to serve any pleading has been extended by stipulation or 
order for twenty days, no further tmie shall be granted by order, except upon 
two days' notice to the adverse party of the application for such order." 

That rule applies to applications to the court for an order extend- 
ing the time to plead made on affidavits. In such cases, if an ex- 
tension has been had by order or stipulation, the motion is on no- 
tice, and the issue remains as of the date when the pleading was first 
due. If no extension has been had, no notice is given: The pro- 
vision as to the date of issue is made to prevent the case taking a 
low place on the calendar because of favors granted to the défend- 
ant. Rule 11 of the gênerai rules of practice recognizes stipulations 
and written consents when in writing and duly signed. That rule 
is as follows: 

"No private agreement or consent between the parties or their attorneys, 
In respect to the proceedings In a cause, shall be binding, unless the same shall 
hâve been reduced to the form of an order by consent, and entered, or unless 
the évidence -thereof shall be In writing, subscribed by the party agalnst whom 
tbe same shall be alleged, or by bis attorney or counsel." 
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This ruie is a déclaration that the stipulations signed by the plain- 
tifï's attorneys in this case were and are valid and binding. If valid 
and binding, they extend the time of the défendant to plead to the 
complaint — to answer or demur thereto, to plead in abatement, or 
to the issue or to the jurisdiction; in short, to make any authorized 
plea. In the courts of the state written stipulations are always en- 
forced and held binding, subject, of course, to the power of the 
court to relieve the party therefrom for cause. Clason v. Baldwin, 
152 N. Y. 204^310, 46 N. E. 322 ; Hine v. N. Y. El. R. R. Co., 149 
N. Y. 154, 43 N. E. 414; Matter of Pet. of N. Y. L. & W. R. R. Co., 
98 N. Y. 452, 453. In this last case cited the court said : 

"Parties, by their stipulations, may in many ways make the law for any 
légal proceeding to which they are parties, whieh net only binds them, but 
which the courts are bpund to enforce. They may stipulate away statutory, 
and even constitutlonal, rights. They may stipulate for shorter limitations 
of time for bringing actions for the breach of contracts than are prescribed 
by the statutes, such limitations being frequently found in insurance policies. 
Tl'.cy may stipulate that the décision of a court shall be final, and thus walve 
the right of appeal; and ail such stipulations not unreasonable, not against 
good morals or sound public policy, hâve been and will be enforced ; and, 
generally, ail stipulations made by parties for the government of their conduct, 
or the control of their rights In the trial of a cause, or the conduct of a liti- 
gation, are enforced by the courts. Buel v. Trustées of Lockport, 3 N. Y. 1&7 ; 
Embury v. Conner, 3 N. Y. 511 [53 Am. Dec. 325] ; Sherman v. McKeon, 38 N. 
Y. 266 ; Allen v. Commissioners, etc., 38 N. Y. 312 ; Vose v. Cockroft, 44 N. Y. 
415 ; Phyfe v. Eimer, 45 N. Y. 102 : De Grevé v. Insurance Co., 61 N. Y. 594 [10 
Am. Rep. 305] ; O. & L. C. R. R. Co. v. V. & C. R. R. Co., 63 N. Y. 176 ; Wil- 
kinson v. Insurance Co., 72 N. Y. 499 [28 Am. Rep. 166] ; Baird v. Mayor, etc.. 
74 N. Y. 382; Hilton v. Fonda, 86 N. Y. 339; Steen v. Insurance Co., 89 N. 
Y. 315 [42 Am. Rep. 297]; In re Cooper, 93 N. Y. 507; Stedeker v. Bernard, 
Id. 589." 

The time within which the removal proceedings shall be taken 
is not jurisdictional, and may be waived. Powers v. Chesapeake 
& Ohio Railway, 169 U. S. 98, 18 Sup. Ct. 266, 43 L. Ed. 673. The 
court there says: 

"But the time of filing a pétition for removal is not essential to the juris- 
diction. The provision on that subject is, in the words of Mr. Justice Brad- 
ley, 'but modal and formai,' and a failure to comply with It may be the subject 
of waiver or estopnel. Ayers v. Watson, 113 U. S. 594, 59T, 599, 5 Sup. Ct. 
641, 28 L. Ed. 1093 ; Northern Pacific Railroad v. Austin, 135 U. S 315, 318, 
10 Sup. Ct. 758, 34 L. Ed. 218 ; Martin v. Baltimore & Ohio Railroad, 151 U. 
S. 673, 688-691, 14 Sup. Ct. 533, 38 L. Ed. 311 ; Connell v. Smiley, 156 U. S. 
335, 15 Sup. Ct. 353, 39 h. Ed. 448." 

In Hughes' Fédéral Procédure, p. 331, it is said: 

"At the same time the question of the time of filing the pétition Is not one 
of jurisdiction, but Is, as bas been said more than once, merely modal and 
formai. Hence it is a requirement which may be waived either by direct 
consent or by conduct." 

The plaintifif in this action stipulated and consented in the state 
court deliberately and in writing that the time of défendant, Ameri- 
can Bridge Company, to plead to the complaint herein be extended 
to and including January 10, 1905. Upon thèse stipulations and 
consents the défendant acted, and evidently relied. Within the 
time, and on the 28th day of December, 1904, the défendant took 
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due proceedings to remove the case to the Circuit Court of the 
United States, as it had the légal right to do. It presented its 
petitioii, which is sufficient, and in due form, and a bond which is 
sufficient and in due form and duly approved, to a justice of the 
Suprême Court sitting in chambers, as the plaintiff asserts, or in 
Spécial Tèrm, as the défendant asserts, and then and there pro- 
cured the approval of the bond. The bond and pétition were then 
filed in thè Suprême Court by filing them with the clerk of the Su- 
prême Court and in his ofHce in Tompkins county, the county 
where the venue was laid, and where ail papers in the action in the 
State court were by the Code of Civil Procédure and the rules of 
practice required to be filed. Section 825, Code Civ. Proc. The Su- 
prême Court of the United States has just decided (April 17, 1905), 
in Remington v. Central Pacific Railroad Co., 25 Sup. Ct. 577, 49 
L. Ed. —, that "the presenting of the pétition to a judge in cham- 
bers and the filing of it in the state court satisfies the statute." The 
court cites and approves Noble v. Mass. Benefit Association (C. C.) 
48 Fed. 337, and Loop v. Winter's Estate (C. C.) 115 Fed. 362. Sec- 
tion 772 of the Code of Civil Procédure of the state of New York 
provides : 

"Wberé an order. In an action, may be made by a judge of the court, out 
of court, and without notice, and the partlcular judge Is not speeially deslg- 
nated by law, It may be made by any judge of the court, in any part of the 
state." 

It necessarily follows that the présentation of thèse papers to 
Judge Dickey was a présentation to the Suprême Court, and, while 
no order was made, as an order was unnecessary, he had the right 
to make one, and in efïect, did make one by approving the bond, and 
thereby presumably directing that they be filed in the Suprême 
Court; that is, in the office of the clerk of that court in Tompkins 
county. ... 

Baylies' Code Pleading and Practice (2d Ed.) p. .470, says: 

"The tlme wlthln which a party is required by statute to serve a pleading 
may always be extended by the attorney upon whom the pleading is to be 
served, or by the party for whom he is aeting. Consent to an extension of 
tlme to pleadis frequently granted In practice, as a refusai of a request for 
further time, .merely compels the adverse party to apply for an order granting 
such relief which is seldom ref used." 

See, alsO, Braisted v. Johnson, 5 Sandf. 671. 

It seems clear to this court that the entry of an order by the court 
extending the time of the défendant to plead to the complaint of 
the plaintiff was entirely unnecessary. The stipulation under the 
décisions ôf the New York courts was just as effective and binding 
as an orde'f wotlld hâve been. Ordërs extending the time to plead 
are only made on affidavits and where the court directs the exten- 
sion of time; If the parties consent and agrée in writing that the 
time be extended, it is extended, and the party signing the stipula- 
tion can only «scapefrôm the effect of the stipulation by showing 
fraud or collusion, and then the court must act. 1 Rumsey's Prac- 
tice, 221, 222. It is well settled in the Second Circuit that an ex- 
tension of timie to anSweir by an order, entered in the state court ex- 
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tends the timè for filing a pétition for removal. Lord v. Lehigh 
Val. R. Co. (C. C.) 104 Fed. 939. See the numerous cases there 
cited. In Chiatovich v. Hanchett et al. (C. C.) 78 Fed. 193, it was 
held: 

"Where a stipulation, signed by a party or his attorney or counsel, is of 
bincling force, a cause may bc removecl from a state to a fédéral court wlthln 
the period to wliich the défendants time to answer is extended by a written 
stipulation, though no order of court is entered thereon." 

In that case the court said (page 195) : 

"It is the settled law and practice of the United States Circuit Courts that 
an extension of tlme to answer by order of court, whether made on stipulation 
or not, extends the time for removal. * • • [Oiting cases.] This point is 
conceded by the plalntifif; but hls contention Is that a mère stipulation of 
counsel, without any order of the court, Is insufflcient to extend the time for 
a removal, and cites authoritles In support of this proposition. Martin v. 
Carter (C. C.) 48 Fed. 596; Schipper v. Cordage Co. (C. C.) 72 Fed. 803. But 
the question dépends solely upon what 'is required by the lavrs of the state or 
the rule of the state court In which such suit is bronght.' This court must 
be governed In Its décision upon this point by the laws and rules of the court 
of the state of Nevada. By the laws of this state the Suprême Court is 
authorized to 'maUe rules not Inconsistent with the Constitution and laws 
of the state for Its own government and the government of the district courts.' 
Gen. St. Nev. 1885, § 3612. In pursuance of that authorlty the Suprême Court 
adopted certain rules for the government of the district courts ; among others, 
that no agreement or stipulation of counsel should be regarded 'uniess the 
same shall be entered In the minutes In the form of an order by consent or 
uniess the same shall be In wrlting subserlbed by the party agalnst whom the 
same shall be alleged or by hls attorney or counsel.' * * * No default 
could hâve been entered In the state court. The tlme for défendants to plead 
had not expired. The pétition for removal was filed In tlme. People's Bank 
V. .ffiltna Ins. Co. (O. C.) 53 Fed. 161." 

To the same effect is Allmark v. Flatte S. S. Co. (C. C.) 76 Fed. 
614. 

The Code of Civil Procédure of the state of New York authorizes 
the making of rules by the Suprême Court, and thèse rules hâve ail 
the force of statute. Section 17, Code Civ. Proc. Thèse rules 
recognize stipulations, as w^e hâve seen, and, as the stipulations re- 
ferred to were made, and the defendant's time to plead to the com- 
plaint was thereby extended to and including the lOth day of Jan- 
uary, 1905, and the removal papers in due form were filed in the 
Suprême Court on the 30th day of December, 1904, after having 
been presented to that court, and after the court had approved the 
bond, the proceeding for removal was in time, and the cause was 
properly removed to the Circuit Court of the United States. It 
seems clear to this court that the written stipulation, extending the 
time of the défendant to plead to a certain day, estopped the plain- 
tiiï from saying in the proceeding to remove the cause that the 
time in which défendant was required to answer or plead to the 
complaint had expired before the arrivai of the day named in such 
stipulation. 

The gênerai appearance of the défendant did not ope rate as a 
Avaiver of its right to remove. Stevens v. Richardson et al. (C. C.) 
9 Fed. 195; Gavin v. Vance (C. C.) 33 Fed. 84; Conner v. Skagit 
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Cumberland Coal Co. (C. C.) 45 Fed. 802 ; Duncan v. Associated 
Press (C. C.) 81 Fed. 417 ; Whiteley M. C. Co. v. Sterlingworth Ry. 
Supply Co. (C. C.) 83 Fed. 853; Champlain Const. Co. v. O'Brien 
(C. C.) 104 Fed. 930; Atlanta K. & N. Ry. Co. v. Southern Ry. Co. 
(C._C. A.) 131 Fed. 657. Indeed, the plaintiff's attorney doés not 
daim the contrary. 
The motion to remand is denied. 
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(Circuit Court, W. p., Wisconsin. March 13, 1905.) 

No. 102. 

L CoNTBACT toB Sawing Lôos— Consteuction— Beeach. 

Défendant ptirchased a large quantity of logs to be dellyered to It at 
a rate not exceeding' 40,000,000 feet each year. It then entered into a 
contract with plalntiff tp reeelve and saw such logs at a rate not to exceed 
35,000^000 feet per year. ùûtll ail should be sawed; the contraet provid- 
Ing that, eljôuld more tban thàt quantity be delivered to It under its prior 
contraet of purchase, It shoUld bave the right to saw the éxcess at other 
œills. Subsequently, defendàût havlng purehased additional tlmber, and 
contracted to baye the same logged by the same flrm whlch.was logging 
thé flrst, 'à suppiemental contraet was entered into between the parties, 
extendl'ng the flrst sawing contraet to such logs. Held, thàt such con- 
traet could not be construëd to permit défendant, whlle 35,000,000 feet 
were being delivered tp and sawed by plalntifC uuder the original contraet, 
to itself Cut and saw the tlmber of its second purchase, on the theory that 
the same waè "excess," withln the meaning of the flrst contraet, which 
would give it the option to render the second contraet wholly nugatory, 
but thaï; It ipust be construëd with référence to the fact, known to both 
parties, thât It had beén arrangèd that both tracts should be loggëd by 
the same flrm, and of the practical limitation on the quantity which they 
could eut and deliver at plaintlfC's mill in a season. 

2. SAme— Pabtial Beeach— Right to Site befoee Full PeBfobmanck. 

Plaintiff contracted tô saw the logs from certain lands, delivered at its 
mill by défendant — a stated quantity each year. Défendant having pur- 
ehased other timber, by a suppiemental agi-eement the contraet was ex- 
tended to such timber. Défendant thereaf ter, and whlle plaintifC was en- 
gaged in 'Sawing logs from the land covered by the original contraet, 
and before the time had come for delivering logs from the second pur- 
chase, caused the same to be cut and sawed elsewhere ; acting however, 
In good faith, upon an erroneous construction of the contraet. Held, that 
while such action was an absolute breach of a part of the contraet, by 
rendering its performance impossible, such part was an independent one, 
and, its breach not having been Intentional, did not go to the full scope 
and considération of the contraet, so as to excuse plaintiff from further 
performance, nor give it a right of action nntil it had performed up to 
the time when it became the duty of défendant to deliver the additional 
logs, and the breach became actual and effective, lustead of merely an- 
tielpatory. 

At Law. On motion for direction of verdict. 

Richard Sleight and John M. Olin, for plaintiff, 
Hèrrick, Allen, Boyesen & Martin and R. M. Bashford, for dé- 
fendant; 
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SANBORN, District Judge. The défendant at the close of the 
plaintiff's testimony moves to strike out ail évidence relating to 
profits claimed by plaintiff, and further to exclude ail évidence 
given on behalf of the plaintifï, and to direct a verdict in favor 
of the défendant, as to the first cause of action. 

The most important question relates to the construction of the 
contracts made between the défendant and the assignors of the 
plaintiff, a copartnership known as Barker & Stewart. The claim 
of the plaintiff is for damages based upon the act of the défendant 
in withdrawing from the contract between the parties certain tim- 
ber known as the Bigelow timber, and some 7,000,000 additional 
known as the Hines Lumber Company timber, and sawing it at the 
defendant's mill. It is claimed by the plaintiff that this timber 
was brought within the contract by the last written agreement 
made between them, while the défendant claims that it had the op- 
tion under that agreement to so withdraw such timber. 

On June 14, 1898, a contract was made between Weyerhaeuser & 
Rntledge and the défendant, providing that Weyerhaeuser & Rut- 
.ledge would, from lànds owned by them in townships 48 and 49, 
ranges 7 and 8 west, eut into saw logs ail the merchantable pine on 
such lands, estimated at 187,000,000 feet, and would deliver said 
logs to the Hines Company at certain booms on Chequamegon 
Bay. Such logs were to be delivered in quantities of not less than 
20,000,000 feet or more than 40,000,000 feet annually until ail such 
timber was delivered. The défendant company was to give notice 
in writing to Weyerhaeuser & Rutledge prior to November Ist 
each year of the amount it desired to hâve delivered during the 
ensuing year. Such notices requiring the delivery of the full 
amount of 40,000,000 feet hâve been given for each year, including 
the year 1905. Deliveries of logs under this contract were to 
begin after January 1, 1899, so as to permit the manufacture of the 
logs by March 1, 1899, and Weyerhaeuser & Rutledge agreed to 
make annual deliveries thereafter until ail the logs were eut. The 
défendant company was to accept ail such logs, and pay for the 
same within 90 days after the end of the month of delivery. On 
the 19th day of June, 1900, and in each year thereafter during 
the existence of the contract, défendant was to pay Weyerhaeuser 
& Rutledge interest from June 14, 1899, on the stumpage value of 
the logs delivered during the preceding year, but on June 14th in 
each year there was to be credited to the défendant company inter- 
est on ail cash payments made by it for logs received during the 
preceding year. After further provision in respect to a contract 
made by Weyerhaeuser & Rutledge with the Standard Construction 
Company for the cutting of the logs, the lands are described upon 
which the logs are situated, and certain other agreements were 
made, not material to this controversy. 

On October 6, 1898, the first contract between Barker & Stewart 
and the défendant company was made. It recites that the de- 
fendant has made the Weyerhaeuser & Rutledge contract, and in 
gênerai its provisions, and that the Hines Company was desirous 
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of having sSiid logs manufactured into lumber at or near the point 
of delivery, and Barker & Stewart desired to secure a contract to 
manufacture a portion of said logs into lumber, and were familiar 
with the terms of the Weyerhaeuser & Rutledge contract. It was 
therefore agreed that Barker & Stewart should prior to March 
1, 1899, biiild, erect, and fully equip a sawmill capable of sawing 
at least 35,000,000 feet of lumber during each sawing season, work- 
ing both night and day, and that they would build the mill and 
hâve it ready to commence manufacture on or before March 1, 
1899. It was further agreed by Barker & Stewart that between 
March Ist and December Ist of each year thereafter, until ail the 
said logs were manufactured into lumber, they would at their saw- 
mill manufacture into merchantable lumber, in a proper manner, 
not less than 25,000,000 or more than 35,000,000 feet of the Weyer- 
haeuser & Rutledge logs. The quantity to be manufactured each 
year, within the limits so specifîed, was to be fixed by the défendant 
Company giving notice in writing to Barker & Stewart on or before 
November Ist each year of the quantity which it desired to hâve 
manufactured into lumber during the next sawing season. Such 
notices hâve been given for each year at the fuU amount of 35,000,-' 
000. Barker & Stewart further agreed to continue the manufacture 
at the full capacity of the mill until the close of the sawing season 
each year, and manufacture ail logs delivered to them by défendant 
within the specified limits, and would not manufacture for others 
at any time when there were sufificient of defendant's logs available 
to keep the mill running to its full capacity for a week unless the 
défendant should, in writing, consent thereto. It was further pro- 
vided that the lumber should be sorted and piled into 35 sorts or 
piles. They further agreed to manufacture lath which would grade 
No. 1. Various other provisions are contained for the manufacture, 
sorting, and piling of the lumber. Barker & Stewart further agreed 
to acccpt ail the logs so to be manufactured as delivered by Weyer- 
haeuser & Rutledge, and such delivery should be considered a 
complète delivery under the contract of October 6, 1898. De- 
fendant, on its part, agreed to deliver such logs up to the amount 
to be manufactured in each year. Then comes the following provi- 
sion : 

"But ît is understood that if under the said contract of June 14, 1898, or 
by other agréement with the said Weyerhaeuser and Rutledge the said second, 
party [Hines Lumber Company] shall hâve môre than 35,000,000 feet, board 
measure, of logs covered by said contract of June 14, 1898, eut and delivered 
as aforesald In any one or more years, then the second party shall hâve the 
right to hâve such excess manufactured at mill selected by it other than the 
one owned by the flrst party [Barker & Stewart]." 

Défendant should only be required to deliver to Barker & Stewart 
such logs as were delivered by Weyerhaeuser & Rutledge under 
their said contract, and no damage was to accrue to or be recovered 
by Barker & Stewart on account of nondelivery of logs for any rea- 
son specifically mentioned in the Weyerhaeuser & Rutledge contract, 
or because of the nonperformance of that contract for any other 
reason not the fault of the défendant. Barker & Stewart were to 
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receive for sawing $1.85 per thousand for lumber, and 86 cents for 
lath. It is further provided that, if the mill should be accidentally 
destroyed by fiire or otherwise, Barker & Stewart will rebuild within 
90 days after such destruction, and will then proceed with the 
performance of the contract. No damage was to accrue to défend- 
ant for the suspension of opérations during the 90 days, provided 
it should hâve the right, if it so desired, to hâve logs delivered 
under the Weyerhaeuser & Rutledge contract manufactured during 
said period at some other convenient mill in the vicinity ; Barker 
& Stewart to pay any excess over the contract price for such manu- 
facture. If Barker & Stewart should default in the performance 
of the contract, défendant might stop further manufacture, and 
cause the Weyerhaeuser & Rutledge logs to be manufactured at 
other mills, and Barker & Stewart were to pay any damages which 
défendant might thereby suiïer. Provision was made for the as- 
signment of the contract. 

On February 19, 1902, the second or modifying contract was 
made between Barker & Stewart and défendant, the first provision 
of which is as follows : 

"Second party agrées In addition to the tlmber contracted under the said 
above named contracts to be furnlshed the first party for sawing to also 
give and furnish the first party for sawing ail of the tlmber which the sec- 
ond party now owns, or which it may acqulre during the life of said con- 
tracts as hereunder modifled, in the townships and ranges covered by the 
descriptions mentioned in the above contract of October 6th, 1898, such logs 
to be delivered at the place specifled under said contract. First party agreea 
to receive said logs at such place, and manufacture same as provided in last 
mentioned contract as hereby modified. It is agreed that ail of the provisions 
of said contract of October 6th, 1898, as hereby modifled, shall apply on ail 
additioual logs herein mentioned as though such legs had been speciflcally 
mentioned in said three contracts as hereby modified." 

This provision applies to the Bigelow and Hines tlmber in ques- 
tion, amounting to about 71,000,000 feet. 

This contract provided that, instead of 35 sortings or piles, there 
should be 75; and certain other provisions were made for more 
particular care of the lumber to be sawed and loaded, and also that 
défendant was to take ail of the lumber manufactured from its 
logs, including 4-foot lumber, and that ail offal, including trimmings, 
sawdust, and what remains of the slabs and edgings after making 
Nos. 1, 2, and short lath, should belong to "second party" (that 
is, the défendant), but, if second party should consider that any 
portion of the product was not worth the saw bill, then such por- 
tion should become the property of Barker & Stewart, without 
charge ; défendant agreeing to take ail of Nos. 1, 2, and short lath 
and 4-foot lumber, and pay the saw bill. The price for sawing was 
increased from $1.85 to $2.02j/2 for lumber, and from 85 cents to 
$1.20 for lath per thousand pièces and $1 per thousand pièces for the 
short lath. Also $1.25 per thousand feet for kiln-drying lumber, 
and 18^ cents per thousand pièces for kiln-drying lath. 

By the tenth provision of this contract it is provided that Barker 
& Stewart would do winter sawing under the modified contract, 
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provided it should give notice net later than December Ist of any 
year that it would require the same, and défendant was in that case 
to request Weyerhaeuser & Rutledge to do winter logging, and 
furnish enoiigh logs to Barker & Stewart for three months' win- 
ter sawing, and that it would use ail reasonable endeavors to 
hâve Weyerhaeuser & Rutledge do so. It appears in évidence 
that Weyerhaeuser & Rutledge had a logging railroad from the 
lands in question to Ashland. Then follows the provision for the 
priées for winter sawing. 

The thirteenth provision is to the efïect that, except as therein 
specifically modified, the contract of October 6, 1898, and ail its 
terms, conditions, and provisions, should remain in full force and 
eflfect, and that this contract and prior contracts thereby modified 
might be assigned by second party to a corporation of the same 
name to be organized by the second party. 

Prior to the making of the second contract, and on November 13, 
1900, the défendant made another contfact with Weyerhaeuser & 
Rutledge, by which the latter agreed to eut ail the merchantable 
pine, spruce, and tamarack timber owned by défendant for which 
it then had an option to purchase or might purchase within three 
years, amounting to about 100,000,000, and located in the same 
townships described in the first Weyerhaeuser & Rutledge contract, 
except six sections in said townships and ranges, and that it would 
eut, haul, and deliver said timber at the rate of from 5,000,000 
to 15,000,000 during the fàrst year, and after the first year from 
15,000,000 to 25,000,000, until ail the timber was eut, commencing 
January 1, 1901. The manner of cutting was provided, the price, 
and varions provisions in relation to scaling, etc. 

The two contracts between Barker & Stewart and défendant were 
duly assigned to the plaintiflf company. 

Either prior to the time when the second contract was made, or 
shortly thereafter, the défendant company acquired timber in said 
townships and ranges, 7,000,000 feet of which is described generally 
as the Hines Lumber Company timber, and 64,000,000 of which was 
the Bigelow timber, so called ; and in 1903 and 1903 the défendant 
company, in good faith claiming the right to do so under its inter- 
prétation of the contract, and without any intention te interrupt the 
performance of the contracts in other respects, logged 71,000,000 
feet of the timber so acquired, and sawed the same at a mill at Ash- 
land known as the Bigelow Mill, which the défendant had purchased 
from the Bigelows. It is claimed by the plaintifï that this act of 
the défendant was in breach of the first provision of the second con- 
tract, that by sawing said timber at its own mill the défendant 
thereby destroyed the subject-matter of the contract, and that that 
part of the contract was thereby broken, giving rise to a cause of 
action for damages in favor of Barker & Stewart, which it is claimed 
has been assigned to the plaintifï, and it is for this breach that this 
action is brought. 

The défendant claims that under the contracts in question it had 
the right to manufacture such timber at its own mill, and that at ail 
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events this action is prématuré, inasmuch as the plaintiflf has not 
elected to treat such alleged breach by the défendant of this part of 
the con tract as putting an end to the contract, but, on the other 
hand, that the plaintiff has gone on and is still going on in perform- 
ance of the contract so far as it relates to the Weyerhaeuser & 
Rutledge timber, and that it will take at least two years longer 
to manufacture that timber, so that the time of performance of that 
part of the contract relating to the additional timber will not arrive 
before the season of 1907 at the earliest. 

As stated, the important question relates to the construction of 
the varions contracts above mentioned. It is insisted on the part 
of the défendant that the provision in respect to the right of the 
défendant to manufacture the excess of timber over 35,000,000 feet 
per year gave it the right, if it could procure such timber to be 
logged, to manufacture any part or ail of both the Weyerhaeuser 
& Rutledge timber and the additional timber in any one or more 
years in excess of 35,000,000, while it is claimed by the plaintiflf 
that the excess mentioned in the quoted provision from the second 
contract relates only to the excess of 5,000,000 over the 35,000,000 
to be manufactured by the plaintiflf in each year up to the 40,000,000 
to be put in by Weyerhaeuser & Rutledge, It will be noticed that 
it is contemplated in the contract as modified that the sawing will 
proceed from year to year until the whole amount of the timber is 
exhausted. The parties will be presumed to hâve understood what- 
ever practical limitations there may hâve existed as to the ability 
of Weyerhaeuser & Rutledge to log more than 40,000,000 per year. 
While it may be said that it was expressly stipulated that the de- 
fendant should hâve the right to manufacture any excess over 35,- 
000,000 a year, yet such excess is in the fîrst contract expressly 
confined to such amount as might be logged by Weyerhaeuser & 
Rutledge, and by no one else. When we come to the second con- 
tract, the same provision in respect to logging under any contract 
by Weyerhaeuser & Rutledge is by adoption carrJed over into that 
contract, and it is insisted on behalf of the défendant that, inasmuch 
as this provision in the first contract could apply only to the Weyer- 
haeuser & Rutledge logs, yet when it is carried over into the second 
contract it must be construed as applying to any action which 
might be taken by the défendant company in logging in excess of 
35,000,000; and it is clear that any of the provisions of the fîrst 
contract which related exclusively to Weyerhaeuser & Rutledge 
must be deemed to be carried over into the second contract; other- 
wise there would be no provision for the cutting and delivery of the 
additional timber. This is the difficult aspect of the matter, and 
needs careful considération. The argument of counsel for défend- 
ant on this point is substantially this : No provision for the logging 
and delivery of the additional logs is written into the second con- 
tract. The manner of their cutting and delivery dépends wholly 
on that clause in the second contract which adopts ail the provisions 
of the first contract as modified as fully as if the additional logs 
were specifically mentioned in the last one. This, it is said, clearly 
137 F.— 20 
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. shows that the références to the duty of Weyerhaeuser & Rutledge 
to eut and deliver thé Weyerhaeuser legs under the first contract 
between thèse parties must apply to the duty of the Hines Com- 
panj'^ to eut and deliver the additional logs under the second con- 
tract, because, it is argued, some one must eut and deliver the latter, 
and, as Weyerhaeuser & Rutledge were under no obligation so to 
do, necessarily it is meant that the Hines Company must do so ; 
and, it is further argued, if the Hines Company is thus, by such 
adopted and implied provisions, under duty to eut and deliver the 
additional logs, why can it not with equal propriety be said that the 
Hines Company may eut the excess and deliver it to its own raill ? 
If one provision formally applying to Weyerhaueser & Rutledge 
really applies to the Hines company, why not the other? So that, 
when the second contract, by a provision adopted froih the first, 
says that if, by any agreement with Weyerhaeuser & Rutledge, the 
Hines Company shalT hâve more than 35,000,000 delivered in any 
year, it may itself manufacture such excess, it was really meant 
to drop the na.mes of Weyerhaeuser & Rutledge, as logically impos- 
sible, and provide that the only person who could eut the additional 
logs should take the same place in respect to those logs occupied by 
Weyerhaeuser & Rutledge as to their logs. This argument would 
be very stroijg if the second Weyerhaeuser & Rutledge contract 
of November 13, 1900, had not existed when the second contract of 
February 19, 1902, was made. This contract provided that Weyer- 
haeuser & Rutledge should eut, hatil, and deliver fof the Hines 
Company abôut 100,000,000 of pine, spruce, and tamarack in the 
same towns referred to in the first contract, excepting six designat- 
ed sections. In view of the existence of this contract, the lànguage 
of the first Barker & Stewart contract as to cutting, delivery, and 
excess of the eut over 35,000,000 can be literally written into the 
modified contract without any logical break. The Weyerhaeuser 
& Rutledge obligation to eut and deliver logs had been by the 1900 
contract extended to the additional logs, or at least a large part of 
them. Therefore there is no inconsistency in the literal adoption in 
the modified contract of lànguage expressing that obligation, and 
applying such lànguage to the additional logs. 

I think this construction is also consistent with the gênerai in- 
tention of the parties. This is, of courSe, the cardinal rule of con- 
struction, although I think the lànguage is clear. , Loud v. Pomona 
Land & W. Co., 153 Û. S. 564, 14 Sup. Ct. 928, 38 L. Ed. 833. The 
construction: contended for by défendant tends to render nugatory 
the contract as to the additional logs, giving défendant the option 
to take them out of the contract. This cannot be supposed to hâve 
beCh within the intention of both parties. It is also to be noted, 
as already indicated, that the parties, in agreeing that défendant 
might hâve any excess over 35,000,000 Ibgged by Weyerhaeuser & 
Rutledge, prûbably had in mind practical limitations on their ability 
in that direction. They may hâve understood that it would be diffi- 
cult for thèse ioggers alone to greatly exceed thé 40,000,000, and 
hâve been willing to agrée that the Hines Company might saw 
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any excess logged by Weyerhaeuser & Rutledge, without teing 
wiîling to consent that it might saw any excess eut by others. It 
will be noted hère, and seems important, that the additional tim- 
ber was'in the same towns as the Weyerhaeuser & Rutledge tim- 
ber, and was presumably accessible to the Weyerhaeuser & Rut- 
ledge railroad. Undoubtedly the plaintiff knew this, and may be 
presumed to hâve relied upon the whole situation, as bearing upon 
the ability of Weyerhaeuser & Rutledge to log any great amount 
in excess of 40,000,000 feet. To hold that the Hines Company 
had the right to supplément the amount of logging to be donc by 
Weyerhaeuser & Rutledge by its own acts is to give the contract, 
as I think, an unreasonable construction — one not contemplated by 
the parties. I think the modified contract means to import into 
it the provision that Hines might procure Weyerhaeuser & Rut- 
ledge, but no one else, to do any additional logging over the 40,000,- 
000 per year, but I think the provision is confined to logging to be 
donc by Weyerhaeuser & Rutledge under any contract between 
them and the Hines Company ; and I think, also, as the additional 
timber introduced a very important élément into the contract, that 
the plaintiff must be deemed to bave relied upon this stipulation as 
greatly bénéficiai to it. 

I do not think the tenth clause in the second contract in regard 
to winter sawing is significant, in view of the fact that logs cannot 
be taken from the boom in the water in the winter, but can only be 
delivered to the plaintiff over the Weyerhaeuser & Rutledge narrow- 
gauge railroad. 

I think the act of the défendant in sawing the 71,000,000 out of 
the additional logs, no matter how bona fide, was a partial breach 
of the contract. 

There was, then, if this reasoning be correct, a breach by défend- 
ant of the contract regarding the additional logs. By the voluntary 
act of défendant, due to a bona fîde, but erroneous, construction of 
the contract, the additional logs were destroyed. This was not a 
renunciation or refusai to perform a contract provision still capable 
of performance. Such a refusai to do something still possible of 
exécution is not itself a breach, but may or may not give the prom- 
isee the option to treat it as such. But the absolute destruction of 
part of the contractual subject-matter is a breach, ipso facto. The 
promisee bas no option. Pro tanto the contract is at an end, 
whether the parties will or not. Whether it gives an immédiate 
cause of action dépends on whether performance by the other party 
bas been prevented or excused. "We must, however, bear in mind, 
though every breach of the contractual obligation confers a right 
of action upon the injured party, every breach does not necessarily 
discharge him from doing what he bas undertaken to do under the 
contract. The contract may be broken whoUy or in part, and, if 
in part, the breach may or may not be sufficiently important to 
operate as a discharge, or, if it be so, the injured party may choose 
not to regard it as a breach, but may continue to carry out the con- 
tract; reserving to himself the right to bring action for such dam- 
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ages»as he may hâve sustained by thè breach. It îs often very diffi- 
cult to ascertain whether or no a breach of one of the terms of a 
contract discharges the party who suffers by the breach." Anson 
on Cont. 363. "If one voluntarily puts it out of his pow'er to do 
whàt he has agreed, he breaks his contract, and is immediately liable 
to be sued, without demand, although the time specified for perform- 
ance has not arrived." Bishop on Cont. § 1426; Wolf v. Marsh, 
54 Cal. 338. "For partial derelictions and noncompliances in mat- 
ters not necessarily of first importance to the accomplishment of the 
object of the contract, the party injured must still seek his remedy 
upon the stipulations of the contract itself ." Selby v. Hutchinson, 
9 111. 319; Weintz v. Hafner, 78 111. 37. Thèse citations show that 
a breach existed, but do not settle the question whether part per- 
formance can be anticipated while actual performance is going on. 
Thèse considérations in part distinguish this case from those cited 
on the argument. The rule of those cases, as I understand it, is 
this : 

(1) A total breach by some act making performance impossible 
puts an end to the contract. Anvil Min. Co. v. Humble, 153 U. S. 
540, 14 Sup. Ct. 876, 38 L. Ed. 814; Lovell v. Life Ins. Co., 111 U. S. 
264, 4 Sup. Ct. 390, 38 L. Ed. 423 ; Canada v. Canada, 6 Cush. 15 ; 
Lee V. Briggs, 99 Mich. 487, 58 N. W. 477; Treat v. Hiles, 81 Wis. 
380, 50 N. W. 896. 

(3) The promisor may by his voluntary, wrongful act wholly and 
absolutely disable himself from performing a severable part of the 
contract. But such act is not intended to excuse performance of 
other parts of the contract, and does not go to the whole considéra- 
tion, scOpe, or purpose of the contract, nor render unattainable its 
main object. If the promisee has performed his part of the contract 
to which such partial breach relates, he may sue at once. But if 
the time of performance ôf such part has not arrived, a performance 
of the balance is a condition of his right to demand performance of 
the part as to which such disability has occurred. He must await 
such time of performance before bringing suit, and must himself 
hâve performed up to that time. 

(3) The promisor may, before the time for performance arrives, 
renounce the contract in part, performance of the whole being still 
possible. If the part so renounced be a dépendent provision, or go 
to the whole considération and scope of the contract, this is a breach. 
The other party may accept it as such, and sue at once for the dif- 
férence between the contract price and the cost of performance. 
Roehm v. Horst, 178 U. S. 1, 30 Sup. Ct. 780, 44 L. Ed. 953 ; Hoch- 
ster V. De La Tour, 3 El. & Bl. 678; Lake Shore & M. S. Rv. v. 
Richards, 153 111. 59, 38 N. E. 773, 30 L. R. A. 33 ; Nilson v. Morse, 
52 Wis. 340, 355, 9 N. W. 1 ; Pierce v. Tennessee Coal, Iron & R. 
Co., 173 U. S. 1, 19 Sup. Ct. 335, 43 L. Ed. 591; Standard OU Co. 
V. Denton (Ky.) 70 S. W. 382 ; Tenn. & Coosa R. Co. v. Danforth, 
113 Ala. 80, 30 South. 503 ; Walsh v. Mvers, 93 Wis. 397, 66 N. W. 
250; Allen v. Field (C. C. A.) 130 Fed. 654; Bolles v. Sachs, 37 
Minn. 315, 33 N. W. 863; Cinn., Ind., St. L. & Chi. R. Co. v. Lûtes, 
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112 Ind. 276, 11 N. E. 784, 14 N. E. 706; Cort v. Ambeogaite Ry. 
Co., 6 Eng. L. & E. 230; Fell v. Newberry, 106 Mich. 543, 64 N. W. 
474; Haines v. Tucker, 50 N. H. 307; Lincoln v. Orthwein, 130 
Fed. 880, 57 C. C. A. 540 ; New Bruns., etc., Co. v. Wheelfer (C. C.) 
12 Fed. 377. He may also defer suit until the time for performance 
arrives, and then sue, being ready to perform in the meantime, and 
leaving the promisor a locus penitentiae, unless the former has so 
changed bis position as to create an estoppel. Id. Where the con- 
tract requires manufacture, or the delivery of articles of mer- 
chandise, the manufacturer or vendor cannot insist on continued 
performance, unless the other party retracts his répudiation and 
accepts further performance, but must in any reasonable way mini- 
mize the damages suffered by him from such répudiation. Allen 
V. Field (C. C. A.) 130 Fed. 641; Clark v. Marsiglia, 1 Denio, 317, 
43 Am. Dec. 670; Moline Scale Co. v. Beed, 53 lowa, 307, 3 N. W. 
96, 35 Am. Rep. 272 ; Black v. Woodrow, 39 Md. 194 ; Heaver v. 
Lanahan, 74 Md. 493, 22 Atl. 263 ; Gibbons v. Bente, 51 Minn. 499, 
53 N. W. 756, 22 L. R. A. 80; Dillon v. Anderson, 43 N. Y. 231; 
Johnson v. Meeker, 96 N. Y. 93, 48 Am. Rep. 609 ; Heiser v. Mears, 
120 N. C. 443, 37 S. E. 117 ; Davis v. Bronson, 2 N. D. 300, 50 N. 
W. 836, 16 L. R. A. 655, 33 Am. St. Rep. 783 ; Chicago, etc., Co. v. 
Barry (Tenn.) 52 S. W. 451; Tufts v. Lawrence, 77 Tex. 536, 
14 S. W. 165; Danforth v. Walker, 37 Vt. 239; Id., 40 Vt. 257; 
Tufts v. Weinfeld, 88 Wis. 647, 60 N. W. 993; Collins v. Delaporte, 
115 Mass. 159; Hosmer v. Wilson, 7 Mich. 294, 74 Am. Dec. 716; 
Nebraska City v. Nebraska City, etc., Co., 9 Neb. 339, 3 N. W. 870. 
Contra, Roebling's Sons v. Lock Stitch Fence Ce, 130 111. 660, 22 
N. E. 518. 

(4) If the renunciation of part performance does not go to the 
whole considération (full performance not being rendered impossi- 
ble), and the renunciation was not intended to excuse performance 
of other provisions, and does not render unattainable the main ob- 
ject of the contract, no breach occurs, and no right of action arises. 
See Freeth v. Burr, L. R. 9 C. P. 213, and other cases cited in the 
same connection ; Smoot's Case, 15 Wall. 36, 31 L. Ed. 107. 

(5) Although renunciation goes to the whole contract, or to a 
vital, dépendent provision, yet, if the other party does not promptly 
accept it as a breach, the contract is regarded as still alive for ail 
purposes. Bernstein v. Meech, 130 N. Y. 358, 39 N. E. 355; Avery 
V. Bowden, 5 El. & B. 714; Weed v. Hoskins, Id. 729; Shields v. 
Carson, 103 111. App. 38 ; Rolling Mill v. Rhodes, 121 U. S. 255, 7 
Sup. Ct. 883, 30 L. Ed. 920; Johnstone v. Milling, 16 Q. B. Div 
460 ; Kilgore v. Northwestern, etc., Ass'n, 90 Tex. 143, 37 S. W. 600 ; 
Foss-Schneider Brew. Co. v. Bullock, 59 Fed. 83, 8 C. C. A. 14. 

(6) An agreement to do something not going to the whole con- 
sidération, and not expressly made a condition, will be regarded as 
a "stipulation," a breach of which can be compensated in dam- 
ages, and not as a condition précèdent. Instances are afforded by 
agreements to submit disputes arising under a contract to arbitra- 
tion. A refusai to arbitrate is not a condition précèdent, unless 
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expressly made so, but the other party may sue for any daniage 
caused by such refusai. Scott v. Avery, 5 H. L. Cas, 811. Where 
a singer, among other agreements, was to report for rehearsals six 
days before the performances were to commence, but reported only 
two days before, this was a stipulation to be compensated in dam- 
ages, not a condition précèdent. Bettini v. Gye, L, R. 1 Q. B. D. 
183 ; Andrew v. Chapple, L. R. 1 C. P. 643 ; Pickens v. Bozell, 11 
Ind. 275 ; Boyle v. Guysinger, 1?. Ind. 373. 

The présent case is sui generis, so far as direct authority goes. It 
is the breach of an independent promise, by destruction of part of 
the subject-matter, making further performance quoad hoc entirely 
impossible, but not giving plaintilï the right to abandon perform- 
ance of the balance. This appears to me entirely demonstrable. 
Defendant's act in sawing the additional logs was professedly in 
performance of the contract as understood by it. No default or 
breach was intended. Défendant was, as it insisted and now in- 
sists, simply availing itself of an express stipulation of the con- 
tract. Nothing was done or apparently contemplated or intended 
to interfère with performance in other respects. The continued 
sawing of the Weyerhaeuser & Rutledge logs was at ail times insist- 
ed on, the payment therefor punctually continued, and is still going 
on. No breach was intended. "The true question is whether the 
acts and conduct of the party évince an intention no longer to be 
bound by the contract." Freeth v. Burr, L. R. 9 C. P. 213, quoted 
with approval in Hofïman v. King, 70 Wis. 372, 378, 36 N. W. 25. 
In the latter case the rule laid down by Lord Mansfield in Jones v. 
Barkley, 2 Doug. 691, is approved, to the efïect that the dependence 
or independence of covenants dépends upon the order of time in 
which the intent of the transaction requires their performance. In 
the case hère défendant was not required to deliver the additional 
timber for sawing until the Weyerhaeuser & Rutledge logs were 
exhausted ; hence its failure to deliver them prior to 1907, if they 
had remained in existence, could not hâve justifîed plaintifï in re- 
pudiating the whole contract. Nor was the agreement to deliver 
the additional logs a condition précèdent to either the building of 
the mill or the sawing of the Weyerhaeuser & Rutledge logs. The 
destruction of the additional logs did not go to the entire substance 
of the contract, and to the whole considération, within the rule of 
Milldam Foundry v. Hovey, 21 Pick. 417, also quoted with approval 
in the HofFman Case, or render unattainable the object of the con- 
tract, within Selby v. Hutchinson, 9 111. 319 ; Weintz v. Hafner, 
78 111. 27. See, also, the leading case of Johnstone v. Milling, 16 
Q. B. D. 460, cited and relied on by defendant's counsel, where it 
was held that a lessor's covenant to rebuild did not go to the whole 
considération, and that a refusai to rebuild would not justify lessee 
in declaring a total breach ; also Kerslake v. Mcinnis, il3 Wis. 659, 
666, 89 N. W. 895, holding that the failure to eut 400 M of logs out 
of a larger amount was not a condition précèdent. Kaukauna 
Water Co. v.. Kaukauna, 114 Wis. 327, 89 N. W. 542. 

I think, therefore, that the obligation to deliver the additional logs 
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was an independent one, the breach of which did not authorize 
plaintiff to stop sawing the other logs. If the act of défendant did 
not prevent performance of the contract as a whole, and such per- 
formance would be necessary to enable plaintiiï to be in a position 
to finally saw the additional logs, then a cause of action would not 
arise before the time of performance arrives. 

The question still remains whether the partial breach which has 
been found to exist in this case can be regarded as anticipating the 
time when an action for such breach can be brought. Every breach 
must give rise to a cause of action, but should the latter be deemed 
to arise until performance is due, especially in a case where per- 
formance of the major part of the contract is proceeding? This 
question has not arisen in any decided case, so far as I hâve been 
able to find, nor is it discussed by any text-writer, except to some 
extent by Prof. Williston in an article on Répudiation of Contracts 
in 14 Harv. Law Rev. 431, 428. The plaintifif has not fully per- 
formed ail it is bound to do under the contract ; hence it cannot be 
said that the time will ever come when a cause of action for the de- 
struction of the additional logs will arise, and it is clear that such 
condition précèdent has not been in any way dispensed with by the 
défendant. So it cannot be affirmed that plaintiff ever will hâve a 
right of action. The breach does not go to the full scope and con- 
sidération of the contract. So the condition of full performance 
by the plaintiff lias not been excused. In order that an action can 
be maintained as for a breach, it must appear that performance by 
the plaintiff has in some way been excused by défendant. It seems 
clear that a breach falling short of a ground of rescission does not 
operate as such excuse. The agreements of the contract in question 
are not mutually dépendent, in the sensé that the destruction of the 
logs operated or was intended as a répudiation of the whole con- 
tract, but are so dépendent in the sensé that plaintiff must perform 
continuously in order to keep the contract alive, and justify an 
action for any breach ; and, défendant not having excused such 
performance, no cause of action has yet arisen. 

The supervening circumstances possible in this case are the de- 
struction of the mill by fire, and a failure to rebuild within three 
months. The plaintiff's lease may expire, without renewal, before 
the time of performance arrives, or some default amounting to ré- 
pudiation may occur, accepted as a breach by défendant. AVhat 
effect thèse circumstances might bave upon a default previously 
existing on defendant's part, it is not now necessary to décide. It 
is argued that any one of them would be material, although the ad- 
ditional logs had been eut long before. That question is not now 
presented. 

Even when the répudiation is so serions as to lead to rescission 
and a conséquent action for profits, many difHculties beset the proofs, 
as shown by Allen v. Field (C. C. A.) 130 Fed. 641. But how much 
more troublesome is the case where performance is going on, as hère, 
up to and beyond the full présent obligations of the parties, and 
where the time of actual performance as to the additional logs may 
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not be reached for sèveral years. An action for a présent breach 
under such circumstances may profoundly affect such continued per- 
formance. The défendant may aiso be deprived, in an action im- 
mediately brought, of the proper force and effect of ail supervening 
circumstances either lessening or defeating liability. On the other 
hand, the plaintifï's damages may be so far projected into the future 
as to be immensely difficult of estimation. Continued performance, 
and whether it is efficient or otherwise, is also likely to improperly 
influence the measure of damages. In short, the estimation of 
profits under such circumstances is so difficult and burdensome, 
and attended with so many anomalous conditions, that the remedy 
given as upon anticipatory breach of a contract should not be ex- 
tended to such a case as this unless plainly required by légal prin- 
ciple. There are anomalies and difficulties enough in the ordinary 
case of répudiation followed by a complète rescission, but thèse 
are greatly increased in a case like this, brought for a partial breach 
long before performance is due, at the same time that full perform- 
ance of ail other parts of the contract is going on. 

For my part, I am unwilling to extend a légal rule attended by 
such difficulty to a case of partial breach, even where the subject- 
matter has been, as hère, partially destroyed by the défendant, espe- 
cially when performance by the plaintiff has not been excused or 
dispensed with. The main reason for the application of the rulé 
of anticipatory breach is its practical convenience. 14 Harv. L. R. 
•138. When this ceases I think the rule itself should not be applied. 

The motion to direct a verdict for défendant on the fîrst cause 
of action is granted, without préjudice to the right of the plaintiff 
to sue when a cause of action shall arise. 
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VOCALION ORGAN CO. v. WRIGHT. 
(Circuit Court, D. Massachusetts. May 2, 1005.) 

No. 1,845. 

1. CONTBACTS— RULES OF CONSTRUCTION. 

In construing a written contract the court should put Itself in the situ- 
ation of the parties at the tlme It was madc, so as to view the eircum- 
stances as they vlewed theni, and so to judge of the meaning of the words 
and the correct application of the language of the contract, taken as a 
whole, to the thlngs described. 

2. Same— Construction— CoKTRACT fob Intekest in F'utube Inventions. 

Complalnant was a corporation engaged In the manufacture of musical 
Instruments, Includlng organs, and défendant was the superintendent of 
its factory, and had made certain Inventions in relation to organs. A 
new contract was m^de between them by whlch, In considération of an 
increased salary for a term of flve years, it was provided in clause 2, 
whlch was the principal one, that a one-half interest In alI Improvements 
or inventions made by défendant during the term "In or relative to or- 
gans, both keyed and automatic," should be assigned to complalnant, and 
they should be at once patented at complalnant's cost. By clause 4 it 
was provided that complalnant should hâve the exclusive right to pur- 
chase and use improvements and inventions made by défendant during 
the term "in self-playing pianos or self-playlng devlces for playing pi- 
anos," on such terms as should be mutually agreed upon. Défendant 
made and patented certain inventions which were applicable equally to 
organs and to self-playlng pianos. Held, that such inventions came within 
the provisions of the second clause of the contract, being of the class 
which it was the principal purpose of the contract to cover, and that com- 
plalnant was entitled to an assignment of a half interest therein without 
further payment than that provided for by the contract 

In Equity. 

George D. Beattys and George B. B. Lamb, for complainant. 
Henry Wood Fowler and Charles M. Thayer, for défendant. 

HALE, District Judge. This suit in equity is brought to com- 
pel the défendant to assign to the complainant a one-half interest 
in certain improvements, inventions, and patents in or relative to 
organs, in accordance with the terms of a written contract made 
by the parties on May 15, 1901. The suit is brought also to restrain 
the défendant, his heirs, executors, administrators, or assigns, from 
selling or assigning any interest in said inventions, improvements, 
and patents, to any person other than the complainant, during the 
life of the contract. The complainant corporation is a citizen of 
the State of New Jersey; the défendant is a citizen of the state of 
Massachusetts. 

At the time of entering into the contract the complainant was 
engaged in the business of manufacturing and selling musical in- 
struments, including organs, both keyed and automatic. The de- 
fendant was the superintendent of the complainant corporation, at 
a salary of $3,600 per year. 

Although only the second and fourth paragraphs of the contract 
are brought before the court for construction, it is material, for 
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certain purposes of the inquiry, to examine the whole contract. 
That contract is as follows : 

"Agreement made thls fifteenth day of May, in the year niueteen hundred 
and one, between the Voeallon Organ Company, a corporation organized and 
existlng under the laws of the state of New Jersey, transacting business at 
Woreester, In the county of Worcester, commonwealth of Massachusetts, and 
in the city of New York, state of New York, party of the tirst part, and 
Morris S. Wright of Worcester, aforesald, party of the second part, wjtnesseth: 

"That for and in considération of the mutual covenants and other consid- 
ération hereinafter expressed the parties hereto covenant and agrée as fol- 
lows: 

"First. The party of the first part covenants and agrées to employ the party 
of the second part and does hereby employ the party of the second part and 
the party of the second part covenants and agrées to accept and hereby does 
accept exclusive employment of the party of the flrst part as superintendent 
of factories of the party of the flrst part. 

"Second. The party of the second part covenants and agrées that an un- 
divided one half part of the whole right, title and interest in and to ail in- 
ventions or itnprovements made by him during the term of this agreement, 
in or relative to organs both keyéd and automatic shall be the property of 
the party of the flrst part, and immediately upon making any such inven- 
tions or improveménts the party of the second part covenants tp apply for let- 
ters patent of the United States therefor and for such foreign patents there- 
for as the party of the first part may désire, and to make, exécute and deliver 
ail such applications, spécifications, drawings and other documents as may 
be necessary to obtain such letters patent ; and the party of the second part 
turther covenants to exécute, acknowledge and deliver to the party of the first 
part a proper assignment for record of an uudivided one half interest in each 
such invention and in thé letters patent when issued': ail, however, at the 
proper cost and expense of the party of the first part or its successors and 
assigns. The party of the second part further covenants not to sell or aspign 
hls undivided one half part in and to any of the above mentioned inventions. 
Improveménts and letters patent, which part shall be and remain the exclusive 
property of the party of the second part his heirs, executors and admiuis- 
trators, untll the expiration of the term of thls agreement. 

"Third. The party of the second part further covenants and agrées that he 
will without further considération than is herein expressed assign and transfer 
to the party of the flrst part letters patent of the United States number 
509,506 for improvemens in reed and pipe organs and will upon request of 
the party of the first part exécute and deliver to the party of the first part a 
proper assignment of said patent for record. 

"Fourth. The party of the second part further covenants and agrées to 
grant and does hereby grant unto the party of the first part the exclusive 
right to purchase and use inventions or improveménts made by him during 
the term of this agreement, in self-playing pianos or self-playing déviées for 
playing pianos, upon such terms as to price or royalty and other conditions 
as may be mutually agreed upon ; and the party of the second part further 
covenants that he will not sell, assign, transfer or in any way dispose of any 
such invention or improvement to any other corporation or persons than the 
party of the first part during the term of this agreement. 

"Fifth. As and for the salary of the party of the second part and also in 
full considération for the transfer of patent number 509,506 aforesald, and 
for the transfer of the undivided one half part of the right, title and interest 
in and to the improveménts and inventions and assignments thereof, men- 
tioned in paragraph second of this agreement, the party of the flrst part 
covenants and agrées to pay to the party of the second part, and the party 
of the second part covenants and agrées to accept the sum of flve thousand 
dollars per annum, together with a percentage of one per cent, upon the net 
value of the increased factory output in each year over the factory output 
of the preceding year of the term of this agreement, which said percentage 
shall be ascertained and paid at the end of each year for which it shall be- 
come due. 



VOCALION OEGAN CO. V. WRIGHT. 315 

"Slxth. It Is covenanted and agreed that this agreement supèrsedes and 
makes void the agreement bearing date the fourteenth day of Deceniber, eigh- 
teen hundred and ninety-eight, betweeu tlie party of the second part hereto 
and the late the Mason & Risch Vocalion Company, Lipiited, and also cancels 
ail other existing agreements between the parties hereto. 

"SeYenth. It is further covenanted and agreed that this agreement shall 
be deenied to be in full forée and efiCect from and after the flrst day of July. 
nineteen hundred, and until the first day of July, nineteen hundred and five, 
and shall terminate on said flrst day of July, nineteen hundred and five. 

"In wltness whereof," etc. 

The testimony tends to show that, previous to making the con- 
tract, Mr. Tremaine, the président of the complainant companj', 
had many conversations with the défendant in regard to his ex- 
périence and ability in manufacturing, improving, and inventing 
musical instruments; that the défendant gave the assurance that he 
could develop and improve the différent instruments manufac- 
tured by the complainant company; that, in viev/ of thèse repré- 
sentations made by the défendant, the complainant company was 
induced to make the agreement now in suit, providing for the in- 
crease of the deîendant's salary from $3,600 per year to $5,000 
per year, with an added percentage based on the value of the out- 
put; and that the arrangement under this contract was to con- 
tinue from July 1, 1900, to July 1, 1905. 

The second paragraph of the contract provides that an undivided 
one-half part of the whole right, title, and interest in and to ail 
inventions or improvements made by the défendant during the 
life of the contract "in or relative to organs, both keyed and auto- 
matic," shall be the property of the complainant; that the de- 
fendant shall apply for letters patent upon such inventions imme- 
diately upon making them, and shall make, exécute, and deliver the 
applications and ail necessary papers, and assign and deliver an 
undivided one-half part of the inventions and letters patent to the 
complainant. 

The fourth paragraph of the agreetnent provides that the de- 
fendant shall grant to the complainant the exclusive right to 
purchase and use inventions and improvements made by the de- 
fendant "in self-playing pianos or self-playing devices for play- 
ing pianos" upon such terms as shall be mutually agreed upon. 

The testimony tends to show that the défendant made improve- 
ments and inventions during the term of the agreement, and ap- 
plied for and obtained letters patent. The complainant requested 
the défendant to assign to it an undivided one-half interest in 
thèse improvements and letters patent, alleging that they were 
improvements or inventions "in or relative to organs, both keyed 
and automatic," but the défendant refused to do this. 

There is considérable testimony as to the demands made by 
the complainant on the défendant for information touching the 
character of his inventions and improvements, and as to the replies 
made by the défendant, alleging that his inventions would control 
the manufacture of musical instruments throughout the world, that 
his organs known as orchestrelles were so far superior to those 
instruments at présent in use as to take away the entire trade oî the 
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orchestrelle, and that his inventions would control the production 
of métal piano players, and that they would apply equâlly well to 
self-playing pianos and pipe organs. The testimony tends to 
show that the défendant insisted that the complainant should pay 
him a satisfactory price for his inventions before he would show the 
papers. 

It becomes material to inquire, at the threshold of the proceed- 
ing, what was the scope and meaning of the contract; for, under 
well-settled rules of law, in the construction of a contract courts are 
never to be shut out from the same light which the parties enjoyed 
when the contract was executed. They are entitled to place them- 
selves in the same situation as the parties who made the con- 
tract, so as to view the circumstances as they viewed them, and so 
to judge of the meaning of the words and of the correct application 
of the lahguage to the things described. Nash v. Towne, 72 U. S. 
689, 699, 18 L. Ed. 527. See, also, Steamship Co. v. Swift, 86 Me. 
248, 29 Atl. 1063, 41 Am. St. Rep. 545. It is also necessary to ex- 
amine not only the circumstances under which the contract was en- 
tered into, but to examine also the whole contract, and not merely 
isolated portions. O'Brien v. Miller, 168 U. S. 293, 18 Sup. Ct. 
140, 42 L. Ed. 469 ; Potter v. Berthelet (C. C.) 20 Fed. 240. 

Applying thèse familiar rules of construction, we find that the 
défendant was the superintendent of the complainant company; 
that he was possessed of mechanical and inventive skill, and of 
technical knowledge of musical instruments; that, with his ex- 
périence and ability in this direction, he was capable of improving 
and inventing musical instruments; that the complainant was 
anxious to acquire a half interest in the inventions which the de- 
fendant should make ; that it was willing to allow the défendant to 
spend the time of the corporation in the making of inventions, and, 
in pursuance of having the advantage of defendant's inventive 
thought, to give him a substantial increase of salary and a per- 
centage based on the value of the output; that it was anxious to 
obtain, not only the one-half interest in the distinct subject of the 
business, naniely, ail improvements in or relative to organs, both 
keyed and automatic, but it was also anxious to hâve the option on 
any inventions or improvements which the défendant should make 
in another field of musical instruments, namely, self-playing pianos 
or self-playing devices for playing pianos. Accordingly, the sec- 
ond paragraph of the contract provided for the transfer by the 
défendant to the complainant of the undivided half part of ail his 
inventions or improvements in or relative to organs, both keyed and 
automatic ; and the fourth paragraph provided that the complainant 
should hâve the exclusive right to purchase and use inventions or 
improvements, during the life of the agreement, in self-playing 
pianos or self-playing devices for playing pianos, upon such terms 
as should be mutually agreed upon. 

The évidence tends to show that the défendant made certain 
inventions in the musical art, for which application for letters 
patent was made and allowed. The testimony also tends to show 
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that ail thèse alleged improvements and inventions were applicable 
equally as well to organs as to piano players. The complainant 
contends that ail thèse improvements and inventions come under 
the terms of the second paragraph of the agreement, because they 
are improvements and inventions "in or relative to organs, both 
keyed and automatic"; and the complainant insists that thèse 
inventions and patents should be transferred to it, notwithstanding 
the fact that they also relate to self-playing devices for playing 
pianos. The défendant insists that, so far as thèse inventions 
relate to both organs, keyed and automatic, and also to self-playing 
pianos or self-playing devices for playing pianos, they should be 
excluded fr.om the considération of the contract; that the second 
paragraph should be held to embrace inventions w^hich relate exclu- 
sively to organs, both keyed and automatic; and that the fourth 
paragraph should be held to embrace exclusively inventions in 
self-playing pianos or self-playing devices for playing pianos. 

The court is of the opinion that this latter interprétation is too 
narrow in its construction of the contract and in its interprétation 
of the intention of the parties. The intention of the parties was 
clearly to cover ail inventions and patents relating to organs, 
both keyed and automatic, and to embrace this subject in paragraph 
2, the leading paragraph of the contract. It appears to be their 
intention that if inventions are shown to relate to the subject of 
organs, they should be considered under this paragraph, even 
though they also relate to self-playing pianos. The leading purpose 
of the contract was that the complainant corporation should hâve 
a half interest in ail the inventions which related to organs, both 
keyed and automatic. It was upon the transfer of this half inter- 
est and in the transfer of the patent named in paragraph 3 of the 
contract that the considération specified in paragraph 5 is based. 
Having obtained the assignment of the half part of ail inven- 
tions covered by paragraph 2, the parties evidently intended that 
the complainant should obtain an option on ail inventions relating 
to self-playing pianos. The court is of the opinion that paragraph 
4 should be construed together with paragraph 2, so as to meet 
the évident purposes of the contract. Under this construction, 
ail inventions relating to organs, both keyed and automatic, must 
be held to be within the contemplation of the second paragraph, 
even though those inventions relate also to self-playing pianos or 
self-playing devices for playing pianos. The purpose of paragraph 
4 seems to be to give to the complainant an option to purchase 
inventions or improvements in self-playing pianos or self-playing- 
devices for playing pianos, upon such terms as may be mutually 
agreed upon by the parties. It seems to the court that this is the 
only construction which takes into considération the whole con- 
tract and its évident purposes. We hâve come to this conclu- 
sion after examining the whole instrument, and not any isolated 
provisions. We hâve done this under the rule laid down bv the 
Suprême Court in Canal Co. v. Hill, 82 U. S. 94. 21 L. Ed'. 64; 
O'Brien v. Miller, 168 U. S. 288, 297, 18 Sup. Ct. 140, 42 L. Ed. 469. 

In placing a construction upon a contract, it often becomes ma- 
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terial for the court to consider wliat construction the parties them- 
selves seem to hâve placed uponthe instrurrient. 

"Tell me," says L,ord Chancellor Sugden, "what you hâve donc 
under a deed, and I will tell you what that deed means." Attorney 
General v. Drummond, 1 Drury & Warren, 368. This quotation is 
used in Chicago & Great Western Railway Co. v. Northern Pacific 
Railway Co., 101 Fed. 795, 42 C. C. A. 25. When we examine 
the acts of the parties in référence to making assignments, we find 
that the défendant has assigned patents which, under the terms of 
paragraph 2, relate to organs and also relate to pianos. He ap- 
pears by the answer and the testimony to hâve donc this after 
the exécution of the contract and pursuant to the terms of para- 
graph 2. 

The patents put in évidence in the case do not seem to us to 
embody inventions simply and only upon piano players according 
to their terms and their titles; they appear to relate as distinctly 
to organs as to pianos or piano players . or devices for playing 
pianos. The interprétation sought by the défendant would elimi- 
nate ail or nearly ail the alleged inventions made by the défend- 
ant, and leave no improvements or patents upon which the con- 
tract is to operate. It seems to us this is an unreasonable inter- 
prétation of the contract, and an interprétation not warranted by 
the évidence in the case. We believe the interprétation which 
we hâve given is consonant with the terms of the whole con- 
tract, the évident intention of the parties, and with their action in the 
premises. 

Under this interprétation an undivided half part of ail inven- 
tions or improvements made by défendant during the term of the 
agreement, namely, from July 1, 1900, to July 1, 1905, in or relative 
to organs, both keyed and automatic, must be transferred to the 
complainant, even though those improvements and inventions may 
also relate to other musical instruments. The défendant should 
also assign to complainant an undivided half part of ail such in- 
ventions or improvements for which applications for letters patent 
hâve been made as set forth in paragraph 4 of defendarit's an- 
swer, except those on which letters patent hâve been already issued. 
The défendant should also assign to complainant ail inventions 
for which any other applications for letters patent hâve been made 
both in the United States and foreîgn countries during such term. 
He should also assign to complainant a half interest in the letters 
patent named in the stipulation of the parties in the case, and ail 
other letters patent embodying such inventions or improvements. 
The défendant should also apply for letters patent, both foreign and 
domestic, and should exécute assignments of liis applications to the 
complainant. 

An injunction may issue as prayed for by the complainant. 

Let a decree be drawn consistent with this opinion, with costs to 
the complainant. 
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CARRA RA PAINT AGENCT CO. v. CARRARA PAINT CO. 

(Circuit Court, N. D. xllinois. May 15, 1905.) 

No. 27,393. 

1, Dépositions— Fedeeal Coubts— Following State Peactice. 

Under Act Marcli 9, 1892, c. 14, 27 Stat. 7 [U. S. Comp. St. 1901, p. 664], 
wliicli provides that In addition to the mode of taklng dépositions iu ac- 
tions in fédéra! courts "it shall be lawful to take the déposition or testi- 
mony of witnesses in tlie mode prescribed by the laws of the state in 
which the courts are held," where the laws of a state in which a court 
Is held provide for the issuance of a commission by the clerk to take 
dépositions of witnesses on interrogatories attached on notice to the ad- 
verse party, such praetice may properly be followed in the fédéral court 
with respect to the taking of dépositions of witnesses reslding in other 
districts or states. 

[Ed. Note. — Conformity to state praetice in taking dépositions, see notes 
to O'Connell v. Reed, 5 C. C. A. 602; Nederland Life Ins. Co. v. Hall, 
27 C. C. A. 392.] 

2. SAME— LiMITING NUMBEB OF WITNESSES. 

A party will not be limlted in advance as to the number of witnesses 
whose testimony he may take by déposition, unless it appears from the 
nature of the issues that the number is unreasonable and unnecessary. 

On Motion by Défendant for Rule on Clerk to Withhold Commis- 
sions to Take Dépositions. 

Peck, Miller & Star and C. W. Baker, for plaintifï. 
Winston, Payne & Straun, for défendant. 

LANDIS, District Judge (orally). The déclaration in this case 
seeks damages for the alleged violations by the défendant of the 
terms of a certain contract entered into between the parties. The 
charges are: First, that the paint to be manufactured and deliv- 
ered to the plaintifï was not of the grade and quality speciiied in 
the agreement; and, secondly, that at a subséquent date the de- 
fendant put an end to the contract altogether by refusing to make 
any further deliveries. It appears that the commissions are sought 
to procure évidence as to the quality or grade of paint manufactured 
by défendant and marketed by the plaintifï, with a view to sup- 
porting plaintiff's theory respecting the first-mentioned breach of 
the contract. The witnesses whose testimony is desired are some 
250 in number, and they live at various places in the several states 
from California to Maine. Section 863 of the Revised Statutes of 
the United States [U. S. Comp. St. 1901, p. 661] provides that: 

"The testimony of any witness may be taken in any civil cause deponding 
in a District or Circuit Court by déposition de bene esse, wlien the witness 
lives at a greater distance from the place of trial than one hundred miles." 

In 1892 Congress enacted that : 

"In addition to the mode of taking the dépositions of witnesses in causes 
pending at law or equity In the District and Circuit Courts of the United 
States, it shall be lawful to take the déposition or testimony of witnesses 
in the mode prescribed by the laws of the state in which the courts are held." 
Act March 9, 1892, c 14, 27 Stat 7 [U. S. Comp. St. 1901, p. 6C4]. 
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The statute of Illinois (Hurd's Rev. St. 1903, p. 938, § 26) pro- 
vides that: 

"When the testlmony of any wltness resldlng wlthln thls state more tha" 
one hundred miles from the place of holding the court, or not resldlng in thia 
State, • • * shall be necessary in any civil cause pendlng in any court of 
iaw or equity In this state, it shall be lawful for the party wishlng to use the 
same, on giving to the adverse party or bis attorney ten days' previous notice, 
together witb a copy of the Interrogatorles Intended to be put to such witness, 
to sue out from the proper clerk's office a dedimus potestatum or commission 
under the seal of the court, dlrected to any compétent, dlslnterested person 
as commlssloner, or to any judge, master in chancery, notary public, or jus- 
tice of the peace of the county or clty In which such wltness may réside, 
• * * authorlzing and directing him to cause such witness to corne before 
him, at such ttme and place as he may deslgnate and appoint, and faithfully 
to take hls déposition upofl ail such Interrogatorles as may be enclosed wlth, 
or attached to, said commission." 

It will be observed that the act of 1892 does not add to the classes 
of witnesses whose testimony may be taken by déposition before 
trial. The obvious purpose of that act was to provide an additional 
method, viz., that prescribed by the state Iaw, of obtaining the évi- 
dence of a witness, the taking of whose déposition was authorized 
by fédéral Iaw. The plaintifï in this case appears to hâve proceed- 
ed in accordance with "the mode prescribed by the statute of the 
state." It has given to its adversary "ten days' previous notice, 
together with a copy of the interrogatories, * * * Qf [^^ inten- 
tion to sue out from the proper clerk's office a commission" for the 
taking of the testimony of witnesses whose dépositions are author- 
ized by the fédéral statute, and I hold this procédure to be regular. 

The court is petitioned by the défendant to limit the number of 
witnesses whose testimony may be thus taken. While it does ap- 
pear that the plaintifï is proceeding to obtain the évidence of a con- 
sidérable number of persons, the court is not prepared to rule, con- 
sidering the nature of the issue involved, that the plaintifï has gone 
beyond a reasonable limit in this particular. I do not express the 
opinion that, should it be made to appear that a party is inflicting 
upon his adversary an unnecessary burden in the taking of déposi- 
tions, the court is without power to prevent an abuse of its process. 

The motion is denied. 
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AMEEICAN LUMBER & MFG. CO. v. TAYLOR et al. 

(Circuit Court of Appeals, Third Circuit January 20, 1905.) 

No. 47. 

1. Plkadino — ^Affidavit or Défense, 

An affldavlt of défense, in an action by a trustée in bankruptcy to 
recover tlie value of property alleged to tiave been preferentially trans- 
ferred to défendant by the bankrupt, which sets up that the property tiaà 
been purcbased from défendant, and tbat it had the right to rescind the 
sale because the bankrupt made a false statement to a mercantile agency 
for the purpose of deceiving wholesale dealers, is insufïicient, where 
It Is not alleged that the statement was intended to or did deceive de- 
fendant, and does not state any facts showing wherein the statement 
was false or fraudulent 

2. Sale— Rescission fob Fbaud— Right to Recovee Peopebtt. 

A seller of lumber which was used by the purchasers, together with 
other lumber, in the construction of barges, cannot aequire any right 
or tltle to such barges by an attempted rescission of the sale for fraud. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania. 

The following is the opinion of Buffington, District Judge, on mo- 
tion for judgment: 

The aflldavit in this case admits the défendant company sold lumber to the 
bankrupts several months before bankruptcy, taking notes iu payment. This 
lumber was in large part sold, and a considérable portion of the remainder 
built by the bankrupts, with some other lumber of their own, Into barges. 
Shortly before adjudication, and with full knowledge of the bankrupts' in- 
solvency, the défendant notifled the bankrupts it resclnded the sale on the 
ground o£ alleged fraud, and took a bill of sale for the barges from them. 
The barges having been sold by the défendant, the trustée brought the présent 
suit to recover their value. The défendant défends on the ground the lumber 
was obtained from it by fraud, and it had a right to rescind. The affldavit 
In this case does not purport to be made on information and belief. From 
the wording thereof, It would seem its allégations are based on the personal 
knowledge of the affiant It would therefore seem that, if spécifie facts suf- 
flcient to constitute a défense exist, they would hâve been speciScally stated. 
Brlefly summed up, the défense hère set up consists of a statement, alleg- 
ed to falsely show solvency, made to a mercantile agency for the purpose of 
deceiving wholesale lumber dealers. There is no allégation it was made for 
the purpose of deceiving the défendant in partlcular, or that the bankrupts 
practiced any trlck, artifice, fraud, or déception on the défendant. Whiie 
the affidavit avers, in gênerai, the statement was false, it fails to set forth 
any particular wherein such falslty lay. We think this is a material omis- 
sion. An affldavit of défense should show facts sufflcient to constitute a 
défense, and leave nothing to inference. See Bruner v. Wallace, 4 Wkly. 
Notes Cas. 53; Bardsley v. Delp, 88 Pa. 420; and other cases clted in 3 
Brlghtly's Dig. 3624. Wherein was such statement false? Did the bank- 
rupts inventory articles that did not exlst, did they fraudulently overvalue 
existing assets, did they conceal liabilitles, or was the statement a mistaken 
overestimate of their assets? The fact that the bankrupts proved after- 
wards to be insolvent, does not of itself show this statement was fraudulent. 
Wessels v. Welss Bros., 156 Pa. 593, 27 Atl. 535; Greene v. Fondersmith, 
200 Pa. 625, 50 Atl. 209. Now, as noted above, apart from the broad asser- 
tion that the statement was false and the défendant insolvent, there is an 
absence of ail spécifie averments as to wherein the falsity lay. In the ab- 
sence of such averments, and in view of the fact that this lumber was built 
into barges, and by taking the same the défendant bas also taken the prop- 
erty of the bankrupt estate, the amount and value of which is not flxed by 

137 F.— 21 
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tlie affldavlt, we tliink the défendant bas not shown facts warrantlng a right 
to rescind. To avoid a sale, there must be artifice, intended and fitted to 
deceive, practiced upon the défendant, in proouring the property. Smith v. 
Smith, 21 Pa. 367, 60 Am. Dec. 51. But as we hâve seen, the affidavlt ex- 
hibits no facts from vvhich It can be determined whether the statement was 
false in any particular détail, or a mistaken overestimate. 

Being of opinion the facts set up fail to constitute a sufflcient défense, the 
rule for judgment will be made absolute. 

R. B. Ivory, for plaintiff in error. 

Albert York Smith, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. As the learned District Judge said in 
his opinion : 

"Briefly summed up, the défense hère set up consists of a statement alleged 
to falsely show solvency, made tb a mercantile agency for the purpose of 
deceivlng wholesale lumber dealers." 

It is not averred in the afiSdavit of défense that the statement to the 
mercantile agency was made for the spécifie purpose of deceiving the 
défendant, nor is it alleged that any artifice was practiced on the dé- 
fendant to induce the sale of the lumber in question upon crédit. The 
items entering into the statement to the mercantile agency are not 
given, nor is it stated in what particulars it was false. Hère the de- 
fendant contented itself with the gênerai allégation that, by the written 
statement to the mercantile agency, G. W. Weigel & Co. falsely "rep- 
rçsented their good assets to be upwards of $38,000 in excess of their 
liabilities," whereas they were in fact totally and hopelessly insolvent. 
We cannbt say that the District Judge erred in holding that the alléga- 
tions of the affidavit of défense were not sufficiently spécifie to prevent 
judgment, especially in view of the cases of Wessels v. Weiss Bros., 
156 Pa. 591, 27 Atl. 535, and Greene v. Eondersmith, 200 Pa. 625, ôO 
Atl. 209, relating to the rescission of an executed sale of personal prop- 
erty on the ground of alleged false représentations by the purchaser as 
to his financial condition. 

But aside from the question of the insufficiency of the affidavit of dé- 
fense, there was a fact appearing in the case fatal to the défense. The 
suit was for the value of two coal barges which were on the docks of 
the bankrupts, G. W. Weigel & Co., nearly completed, at the time of 
the bankruptcy. Into. the construction of thèse barges some of the 
lumber which the défendant had sold to G. W. Weigel & Co. had en- 
tered, together, however, with other lumber which never belonged to 
the défendant, but was the absolute property of G. W. Weigel & Co. 
Could the défendant, by a rescission for fraud of the sale of lumber, 
take possession of and acquire title to thèse barges? We think not. 
By the sale and delivery to G. W. Weigel & Co. the légal title to the 
lumber — voidable, it might be — ^had passed to the purchasers, and be- 
fore attempted rescission they had used the particular lumber in ques- 
tion in the construction of thèse' barges. If the ba,rges had been built 
wholly of the defendant's lumber, a différent question would hâve been 
presented. But in fact in the construction of the barges a considérable 
quantity of other lumber was. used. The lumber which formerly be- 
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longed to the défendant had lost its identity, and could not be separated 
from the other lumber with which it had been incorporated in the con- 
struction of the barges. Indeed, the défendant did not attempt to re- 
claim any spécifie lumber which had gone into the barges. The de- 
fendant well understood that it could not acquire title to the barges by 
an attempted rescission of its sale of the lumber which had gone into 
them in connection with other lumber, and hence a bjll of sale of the 
barges was executed by G. W. Weigel & Co. to the défendant. Plain- 
ly, the transaction, upon the évidence, was an unlawful préférence by 
the bankrupts to the défendants, and the trustée in bankruptcy had a 
right to recover the value of the barges. 
The judgment of the District Court is afiirmed. 



THE SANTIAGO. 
(Circuit Court of Appeala, Second Circuit. February 28, 1905.) 

1. SHIPPING— LONGSHOEEMAN— INJUBIES — CONTRIBUTOBT NEGLIGENCE— PbOXI- 

MATE Cause. 

Libelant, after cleaning up a dock, returned with ottier laborers to a 
barge, and went into an unlighted section of tlie tiold, wliere ttiey were 
to clean up ore left by tlie unloading machine. The men aslied an em- 
ployé of the vessel for lights, which it was hls duty to furnisti, and he 
promlsed to send them down Immediately. While they were waiting for 
lights, libelant, without any obligation to do so, laid his shovel on an 
uneven pile of ore, in order to attend to the lowering of a bueket, aad 
then climbed on the pile In search of his shovel, and, while groping 
about in the dark, fell from a higher portion of a pile, and was injured. 
Seld, that llbelant's contributory négligence in needlessly and recklessly 
climbing about on the uneven surface of the ore was the proximate cause 
of his injury. 

2, Same— Négligence. 

The vessel being under no obligation to light that section of the hold 
until its représentatives were notlfled that the men were ready to work 
there, it was not guilty of négligence In failing to provide lights until 
within five or six minutes after libelant was hurt. 

Appeal from the District Court of the United States for the Western 
District of New York. 

This cause cornes hère by claimant's appeal from a decree of the 
United States District Court for the Western District of New York 
awarding libelant $413.95 for damages for personal injuries. 131 
Fed. 383. 

J. H. Metcalf, for appellant. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. Libelant was a laborer in the employ 
of the Minnesota Dock Company, engaged in shoveling ore on the dock 
and vessels at the West Shore Docks, Buffalo. At about half past 1 
o'clock on the morning of May 6th he was working in the hatch of 
claimant's barge Santiago, when he received orders from Nagle, the 
foreman of the Minnesota Dock, to clean up the dock. When this 
was donc he returned with other laborers to the barge, went down a lad- 
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der into one of the hatches, and throtigh a bulkhead înto another sec- 
tion, where they were to go to work cleaning up the ore left by the un- 
loading machine. The custom and- course of employment on thèse 
barges was to dean up one hatch at a time, and then to move on to 
another hatch. It was the business of the vessel to furnish candies 
when needed ; the candies and torches being thrown down to the men ; 
the men lighting them, sticking them up, and shifting them from place 
to place, so as to throw light on the places where they were working. 
The men had asked for lights as they descended the ladder to the place 
whicb had been cleaned out. From there they went on to the place 
where they were to go to work, and called up to the hatch tender for 
lights, and he said he would send them down right away. While they 
were waiting for the lights, a bucket was sent down, and some one 
called out to pull in the budcet Libelant saw the bucket coniing, and 
set down his shovel on the top of a pile of ore in order to attend to the 
bucket. The ore in the hold at this place was of depths varying from 
two feçt to six or seven feet. After the bucket had been pulled in and 
set down, and before the candies were thrown down, libelant climbed 
upon a pile of ore six or seven feet high to look for his shovel, and, 
while groping about for it in the dark, he fell down into a place 
where the ore was only two feet deep, and sustained the injuries 
complained of. 

The court below held that claimant was négligent in failing to pro- 
vide a safe place for the men to work, and that libelant was not guilty 
of contributory négligence. We are unable to concur in either of thèse 
conclusions. 

It does not appear that libelant was bound to go to this place of dan- 
ger when he did, or to do any work there until the customary lights 
were supplied. No reason is shown why he could not hâve waited on 
the deck until the lights were brought. It does not appear that any 
one ordered him to go down the hatchway — even to the safe place in 
the hold which had been cleaned out. But even if it be assumed that 
he wént there under orders, the brder was that of his foreman, and not 
of the watchman who represënted the vessel, and who is not shown to 
hâve had any authority to give, or to hâve given, any orders to any one. 
The only other person who could hâve represënted the vessel was 
the hatcia tender, who sent down the bucket and called to the men to 
pull it in. But the witnessses testified that there was light enough 
above, so that they could sçe the bucket coming down, and that it was 
pulled in and set down in safety before libelant started to look for his 
shovel. Libelant and the other men had been sitting down, waiting 
for the buckets to come down, and had not begun work when he was 
in j ured. As his counsel sayS : 

"The libelant did not, In the darkness, attempt to work. He did not at- 
tempt to fin the buckets or begln work. It is not too mucb to say that he 
was injured while waiting for lights." 

The doctrine, therefore, of a safe place to work, or of being ordered 
to work in a dangerous place, can hâve no application hère. 

No testimony was introduced by claimant. But it appears from the 
testimony of the libelant himself that he voluntarily went below to a 
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place of safety ; that he crawled f rom that place of safety to one of dan- 
ger, and, when in said dangerous place, where he was under no obliga- 
tion to use his shovel, and could not use it until the promised ligHts 
arrived, that he needlessly and recklessly climbed about on the uneven 
surface of the ore trying to find it, and while so doing was injured. 
The fact that he was under no obligation to work until the lights came 
appears from the foregoing facts, and, further, from the uncontradicted 
évidence that Nagle, his foreman, told the watchman, "if he didn't get 
some lights down there, he would take the machines out of the hold 
and send the men home." 

In Patton v. Texas & Pacific Railway Co., 179 U. S. 658, 21 Sup. 
Ct. 275, 45 L. Ed. 361, plaintiff was a fireman on a passenger train of 
the défendant. After the return from one of his trips, he had gone 
aboard his engine for his own convenience, and, in attempting to get 
ofif the engine, he fell and was injured by reason of the turning of a 
step which was insecurely fastened. The court held that défendant was 
not liable, and said as follows : 

"On the other hand, It must be remembered that the plaintlfif, who knew 
that the engine was to be taken to the roundhouse at El Paso and Inspected 
and repaired before he was called upon to perform any duties upon it, for 
his own convenience, before such inspection and repalr, went on the engine 
and attempted to discharge his duties of cleaning, etc. If he, knowing that 
there was to be an inspection and repair, and that he had ample time there- 
after to do his work, preferred not to walt for such inspection and repair, 
but to take his chances as to the condition of the engine, he ought not to 
hold the Company responsible for a defect which would undoubtedly hâve been 
disclosed by the inspection, and then repaired." 

In The Saratoga, 94 Fed. 221, 36 C. C. A. 208, libelant was one of a 
gang of men engaged in coaling a steamer. He worked on the vessel 
until the foreman called out to put out the lights and go ashore. The 
libelant did not happen to hâve a light in his hand, but there were other 
men designated to provide lanterns, and two of the lanterns remained 
lighted. The libelant went to get his coat, and then started for the 
port by which he had corne aboard. The foreman told him to go out 
the other way. "Without waiting for the lantem held by those clos- 
ing the port, or for the other in use where Vaughan was collecting the 
shovels, and without taking up any of those standing on the deck, and 
making an effort to relight it for his individual use, libelant turned and 
walked straight for the hatch ladder; and, 'not knowing,' as he says, 
'that the hatch cover was off,' he fell through the opening into the 
hold." In thèse circumstances, this court held that claimant was not 
liable, and that the proximate cause of the accident was the négligence 
of libelant and of his fellow workmen in failing to avail themselves of 
the lanterns furnished them to guide themselves. 

Inasmuch as libelant's contributory négligence would only deprive 
him of one-half of his damages, it is necessary further to inquire wheth- 
er claimant was négligent. There is nothing in the record on which 
any such claim can be founded. It does not appear that any one rep- 
resenting the vessel had any communication with the libelant. The ves- 
sel was under no obligation to light up this section of the hold until 
its représentatives were notified that the men were ready to go to work 
there. It does not appear that claimant unreasonably delayed to fur- 
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nish lights after they were called for. They came within five or six 
minutes after libelant was hurt. He testified that when he got hurt, 
and was sitting on the ore pile, he saw the watchman there with the 
candies he had brought down with which to light the hold. , 

The decree of the District Court is reversed, and the cause remand- 
ed, with instructions to dismiss the libel. 



CAMDEN & S. RY. CO. v. RI0E3. 

(Circuit Court of Appeals, ïhird Circuit. May 4, 1905.) 

No. 19. 

1. Cabkiees— Steeet Railroads— Injuries to Passengebs— Time to Axight— 

conteibutoey negligence. 

In an action for injuries to a passenger on a street railway car whlle 
attempting to alight, évidence held to require submission of plaIntifC's 
contrlbutory négligence to the jury. 

2. Same— Actions— Pleadikg— Issues and Proof. 

In an action for injuries to a passenger by the prématuré starting of a 
Street car as she was attempting to alight, an allégation that it then and 
there bécame and was the duty of the défendant to use due care that the 
plaintiff should be safely conveyed on her journey, was sufflcient to pré- 
sent the question of defendant's négligence in not properly supervising 
the car and in looking after passengers at the point where plaintiff at- 
tempted to alight, to see whether any of them wanted to alight or not, 
and whether defendant's employés did everything that reasonable pru- 
dence required of them at the time, etc. 

3. Same— Evidence— -Moral Character—Eïtect— Limitation. 

Where, In an action for injuries to a passenger on a street car, défend- 
ant, In rebuttal, Introduced évidence showlng a physieal condition since 
the accident différent from that described by plaintiff at the trial some 
of which tended to asperse plaintiff's moral eharacter, it was not error 
for the court to charge that the évidence relating to plaintiff's moral con- 
duct could not be used to impeach her testimony as a witness. 
4 Same— Négligence. 

Where a street car approached a râilroad crossing protected by a de- 
ralllng switch there was no négligence in the mère fact that the conductor 
of the street car left It and went ahead to operate the switch. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

J. H. Gaskill, for plaintifï in error. 
Francis D. Weaver, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. Suit was brought in the court below by 
the défendant in error, hereinafter called the plaintifï, against the 
plaintifï in error, hereinafter called the défendant, to recover dam- 
ages for injuries alleged to hâve been occasioned by the négligence 
of said défendant. 

The défendant Company operated an electric or trolley railway 
from the Market Street Ferry, in the city of Camden, N. J., to the 
town of Haddonfield, in the same state. On the evening of the 21st 
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of July, 1903, the plaintiff boarded a trolley car of the défendant 
Company at the said Market Street Ferry, as a passcnger, on her 
way to her brother's house, who lived on Line street in the city of 
Camden, a short distance from its intersection with Haddon avenue, 
upon which the trolley line of the défendant company ran. Had- 
don avenue and the trolley line crossed Line street diagonally in 
a direction away from the house of plaintiff 's brother, his house 
being on the side of Line street farthest from the car as it ap- 
proached said street. Right at the intersection of Line street and 
Haddon avenue and the said trolley line, the tracks of the West 
Jersey & Seashore Railway crossed Line street, at, or nearly at, 
right angles, and Haddon avenue and the tracks of the trolley line 
diagonally. There is testimony tending to show that when the 
plaintiff paid her fare, she told the conductor that she wished to 
get off at Line street. There is also testimony tending to show 
that, as the car approached Line street, the conductor called out the 
name of that street, and that directly after the car stopped at a 
point, which placed the rear end of the car about 120 feet from the 
near side of Line street. It was also in testimony, and undisputed, 
that the car always stopped at that point to allow the conductor to 
go ahead to the near side of Line street, in order to operate a de- 
railing switch, which would permit his car to cross the tracks of 
the said West Jersey & Seashore Railway, and that when he had 
so operated the switch, upon his signal for that purpose, the mDtor- 
man started his car and crossed the said railway tracks and Line- 
street, stopping upon the farther side thereof. There was also tes- 
timony tending to show that at this point where the car usually 
stopped, in order that the derailing switch might be operated, pas- 
sengers were in the habit of alighting and going in the direction of 
a brick tavern or saloon, situated at the corner of Haddon avenue 
and Line street. On the night in question, there was évidence 
tending to show that, after the car had stopped at the point men- 
tioned, being the first stop after Line street had been announced 
by the conductor, and after the conductor had left the rear plat- 
form and gone ahead for the purpose stated, the plaintiff, while at- 
tempting to alight from said platform, was thrown violently for- 
ward upon the ground, by reason, as she allèges, of the starting of 
the car at that instant. The plaintiff testified that she had, on sev- 
eral occasions, used this trolley line in visiting her brother's house, 
and was aware of the custom to stop before reaching Line street, 
at the point indicated, and knew that the stop was for the purpose 
of allowing the conductor to go ahead and operate the derailing 
switch. 

At the conclusion of plaintiff's testimony, the défendants moved 
for a nonsuit, and the refusai of this nonsuit is made the first assign- 
ment of error. The nonsuit was contended for on the ground that 
the plaintiff, by her own testimony, had shown contributory négli- 
gence in getting off the car at the point where it stopped, just be- 
fore reaching Line street; that from her familiarity with the run- 
ning of the cars, she must hâve known why the car stopped at that 
point, and why the conductor was not on the rear platform. We 
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think, however, on the whole, that the trial judge was right in 
refusing the nonsuit and deciding to submit to the jury the question 
whether the plaintiiï was guilty of contributory négligence, or net, 
along with the question as to the négligence of the défendant Com- 
pany. There was testimony tending to show that it was cus- 
tomary for passengers to alight at this point; that when they did 
so, they were facing a large saloon, situated at the corner of Haddon 
avenue and Line street, not more than 60 feet away. The point 
was also a convenient one from which to go to her brother's house, 
the distance being somewhat shorter and the route more direct and 
convenient than that from the alighting point on the farther side 
of Line street. It was between 10 and 11 o'clock in the evening 
when she attempted to alight, and, according to her testimony, 
the conductor was not only absent from the rear platform, but no 
notice was given, by bell or otherwise, that the car was about to 
start. 

There is little added to our knowledge of the situation by the 
testimony of the défendant. No one seems to hâve seen the plain- 
tif! when she arose from her seat to go to the rear platform, or to 
testify how long she waited after the stopping of the car before she 
started to leave it. The car was in two compartments, the forward 
one being used for smoking, the plaintiiï sitting in the one in the 
rear. The motorman testifies that after he had received the signal 
from the conductor to go ahead over the railroad tracks, he looked 
'through the car to see if anybody was about to alight, and seeing 
no one he proceeded to cross the railroad. At the conclusion of 
the case, there was a motion for peremptory instructions in favor 
of the défendant, which was also refused on much the same ground 
that the motion for a nonsuit was refused. Though the case is 
a close one, we think the judge below was right in this refusai. 
It is a salutary and well-established rule that if, looking at ail the 
évidence and drawing such inferences therefrora as are just and 
reasonable, the court could say, as matter of law, that the plaintiiï 
was not entitled to recover, an instruction to find for the défend- 
ant would be proper. Pleasants v. Fant, 82 Wall. 116, 22 L. Ed. 
780 ; Randall v. B. & O. R. R., 109 U. S. 478, 3 Sup. Ct. 322, 27 L. 
Ed. 1003. Or, as the rule is sometimes stated, if the testimony is 
of such a conclusive character as would compel the court, in the 
exercise of a sound légal discrétion, to set aside a verdict if one 
were returned in opposition to such testimony, a peremptory in- 
struction should be given in advance of the verdict. The sugges- 
tion of such a course, however, is, in the nature of things, largely 
addressed to the sound judicial discrétion of the trial judge. A re- 
viewing court will be careful not to interfère with the judgment of 
the trial judge in such a case, unless the évidence is such as to 
clearly and unequivocally show that he was mistaken in refusing 
such peremptory instructions. We think the learned judge of the 
court below, in submitting the primary question of the négligence of 
the défendant company, and the secondary question of contributory 
négligence of the plaintiiï, has correctly analyzed thèse questions 
and clearly stated the grounds upon which his refusai of peremp- 
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tory instructions is justified. We quote from the charge as fol- 

lows: 

"The défendant company is a common carrier of passengers; It is bound 
to take reasonable care of passengers that it conveys in its cars, and the law 
is well settled that that reasonable care on the part of a common carrier to- 
wards its passengers is a high degree of care. That is what the défendant 
Company was bound to do in this case. New was the défendant company guilty 
of négligence? Was there any act of négligence on the part of the conductor, 
or on the part of the motorman, whieh approximately contrihuted to this acci- 
dent, or which was the proximate cause of this accident? That is the question 
in the case. If the conductor dld call eut Line street before reaching the 
point at which the car stopped, that being the point where the plaintife alighted, 
was that an invitation on bis part to any person in the car who desired to 
get off at Line street to alight there? Was it in view of the fact that the 
plalntifC had told him that she wanted to get off at Line street, in case you 
find she did so tell him, an invitation to her to alight from the car at that 
point? Or was it her duty to remain in the car until the steam car track 
had been crossed and until the trolley car had actually reached LIne street? 
The conductor told you that he himself is not sure, but he thinks (if my memo- 
ry is right) that he did call Line street before reaching the steam car track. 
If the plaintifC was justified in attempting to get off of the car at that point, 
was the défendant company négligent in not properly supervislng the car or 
the passengers, looking after the passengers in the car at that point to see 
whether any of them wanted to alight or notî Did the conductor leave the 
car and pass forward to the switch before the car had quite stopped? The 
testimony does not tell us, as I recall. Did he exercise toward the plaintifC 
that care that reasonable prudence would call for from him in case she had 
notifled him that she wanted to get off at Line street and in case he had called 
Line street before reaching this point? If she did tell him that she wanted 
to get off at Line street, and if he did call Line street before reaching this 
point, was it his duty to remain on the platform of the car until the car had 
come to a full stop, to see that she alighted properly from the car? Thèse 
are ail questions for you to consider and décide, not for me. The conductor, 
at any rate, went forward and operated the switch; the car, it is admitted, 
came to a full stop ; the conductor, having operated the switch, signaled the 
motorman to proceed ; the motorman says that he opened the door of the car 
and looked into the car and saw none of the passengers moving, and so started 
the car. Did he do ail that reasonable prudence required of him at that time? 
There was a smoking compartment in the car ; the testimony shows that the 
tvk'o compartments were separated by a partition. The exact character of 
that partition is not explaiued. Was it a partition of glass, or was it a par- 
tition which obstructed the view of the motorman as he peered Into the 
car? Was the motorman able to see through the car from one end of it to 
the other, and the rear platform, In order to see whether any of the passen- 
gers were alighting? If he could not, then did he discharge his full duty, or 
was he bound to look out on the side of the car, or make some other effort 
to aseertain whether any one was attempting to get off the car? Was he not 
obliged, as he knew there was no conductor on the car, to take greater pré- 
caution to aseertain whether any one was attempting to alight from the car, 
than virould hâve been required of him had he known the conductor was on the 
car? Thèse are ail questions for you to consider, and they ail bear upon the 
question of the négligence of the défendant company." 

It is true that counsel for the plaintiff in error make this part of 
the charge the ground for spécial assignments of error. In their 
brief, they thus in part state the grounds of their assignments of 
error : 

"It Is respectfuUy submitted. with due déférence to the learned jndge who 
tried the case below. that he, of his own motion and without any allégation 
In the déclaration, and without auy testimony, sets up certain duties which, 
according to his notion, the défendant company was under obligation to pet- 
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forin, and snbmits to the jury in the form of a query whetlier thelr fallure to 
perforœ thèse dutles, existing wholly in tlie imagination of the judge, constl- 
tuted négligence on the part ot the défendant. He asks the jury: 'If the 
plaintifC was justified in attempting to get ofif of the car at that point, was 
the défendant company négligent in not properly supervising the car or the 
passengers, looking after the passengers in the car at that point to see wheth- 
er any of them wanted to alight or not?' The déclaration nowhere sets up 
any Insufflcient supervision of the car or of the passengers; the négligence 
alleged Is that the car was etarted as the plaintifiE was alightlng." 

Again : 

"It seems to the défendant that ail the way through this portion of the 
charge, the judge Is raising a standard of duty which is not justified by the 
facts nor by the testimony." 

We think the déclaration, in alleging that when the relation of 
passenger to the défendant was established by the payment of her 
fare, "it then and there became and was the duty of the défendant 
to use due and proper care that the plaintifif should be safely and 
securely carried and conveyed on her said journey," sufficiently 
and comprehensively alleged a duty, the considération of which 
rendered the possible phases of that duty, suggested by the trial 
judge as above quoted, proper subjects of inquiry for the jury. We 
do not find that any standard of duty has been suggested that was 
not pertinent to the évidence as a matter of inquiry, or that in 
point of law was amenable to just criticism. We think the court, 
in the part of the charge quoted, clearly and correctly performed 
its duty of assisting the jury in comîng to a correct conclusion as 
to, and proper détermination of, the issues committed to them, and 
we cannot find that, in so doing, it trenched at ail upon the préroga- 
tives of the jury as triers of fact, or made any suggestion as to the 
duty of either défendant or plaintiiï in the premises, that was not 
covered by the pleadings. 

What we hâve hère said is applicable to the subject-matter of the 
fifteenth and sixteenth assignments of error, to the efïect that there 
was a mâterial variance between the allégations and the proof. 
Objection is made in thèse assignments to the refusai of the court 
to charge the jury that "the négligence of the défendant, as laid 
in the déclaration, has not been proven," and that "no other négli- 
gence of the défendant than such as was laid in the déclaration, can 
Se considered in this case." We think the learned judge of the 
court below properly answered thèse requests by saying in his 
charge : 

"I am not prepared to hold that évidence of négligence in this case is not 
fairly embraced in the déclaration. It is true that y ou should be eonfined to 
évidence of négligence, of the character described in the déclaration, but I 
think the déclaration sufficiently covers évidence of négligence that has been 
adduced in this case." 

During the trial, the défendant produced testimony to rebut that 
of the plaintifï in regard to her physical condition as the resuit of 
her injuries. In the course of that testimony, witnesses testified 
as to conduct on her part, tending to show a physical condition 
since the accident différent from that described by her at the trial. 
Sotne of this testimony tended to asperse the moral character of 



CAMDEN & 8. ET. CO. V. BICE. 331 

the plaintiff. In response to a request by the plaintiff, the judge 
charged the jury as follows: 

"I am a!so asked to charge by the plaintifl! that 'évidence relating to the 
moral conduct of the plaintiff câmiot be used to inipeach her tesriiuony.' 1 
hâve already said that hor moral character is not in question at ail. Sbe 
might be a person of immoral character, of very bad character, and yet, if 
she received an injury on thls night in question, she would be entitled to com- 
pensation for that injury. As I hâve said, we are dealing with the injury 
she received, and not vrith her moral character." 

This portion of the judge's charge is made the subject of one 
of the assignments of error. As the évidence in question was 
only admitted on account of its relevancy to the question of the 
plaintiff's physical condition, we fail to see why it was not entirely 
proper for the trial judge to warn the jury that, so far as the testi- 
mony related to moral character, it could not be used, directly, to im- 
peach the credibility of the plaintiff, or to affect her right to recover 
full compensation for injuries received through the négligence of 
the défendant. Such testimony, in so far as it did not relate to 
moral delinquencies that directly afïected veracity, would not 
hâve been admissible if offered for the purpose of impeaching the 
credibility of a witness, and, in our opinion, it was perfectly proper 
to protect the jury from falling into the mistake, not an uncom- 
mon one, of supposing that credibility can be impeached by show- 
ing that a witness is in other respects immoral. Whatever efifect 
such testimony was calculated to produce in the minds of the 
jury, in the way of gênerai diminution of respect for the witness 
and in detracting from the strength and weight which high and 
unimpeached character gives to testimony, that efïect was nat 
necessarily impaired by the remarks quoted from the charge. It 
will be observed that thèse remarks do not refer to moral char- 
acter as especially afïecting credibility. The trial judge merely, 
and as we think properly, cautioned the jury against supposing 
that her moral character is a question at issue before them, or that 
her right to compensation for an injury could be affected thereby. 

The only other assignments of error that hâve been insisted upon 
before us are those that relate to the refusai of the court to charge 
certain requests of the défendant. Thèse requests, and the court's 
answers thereto, are as follows: 

"Fifth. 'There was no négligence on the part of the conductor In leaving 
the car to operate the switch, and in signaling the motorman to start the car 
as he did.' I cannot charge that in those words. I am willing to say that 
there was no négligence in the mère faet that the conductor left the car and 
went ahead to operate the switch, but whether before leaving the car he 
exercised that duty toward the plaintifl: that he should hâve exercised is, as 
I said awhile ago, a question for you to consider. I cannot charge that re- 
quest. 

•'Sixth. 'There was no négligence on the part of the motorman in starting 
the car as he did.' I cannot charge that. That is a question for you to décide. 

"Seventh. 'The défendant ovved no duty to plaintiff with respect to giving 
her time or opportunity to alight, until the far side of Line street had been 
reached, that belng her destination' and of which she had given notice to the 
c-onductor.' I cannot charge that. That is a question for you to décide. As 
I said awhile ago, whether she was justifled in leaving the car at the point 
she did Jeave it, or whether she should hâve remained In tbe car until the 
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car reached Llne street and crossed over the steam rallroad track, Is a ques- 
tion for you to décide. 

"Eighth. 'The plaintiff knew the raiiroad tracks had to be crossed to reach 
Line street; she knew the conductor had goiie ahead to turn the switch that 
the car might cross the raiiroad tracks; while he was gone for this purpose 
she attempted to allght, and at a place whieh she knew was not her destina- 
tion; she was therefore guilty of such contrlbutory négligence as will bar her 
recovery, and the verdict must be for the défendant.' I cannot charge that 
for reasons I hâve already stated. 

"Ninth. 'Bven If the conductor had called LIne street before leaving the 
car to turn the switch, the plaintiff, knowing that Line street had not beeu 
reached, and knowing the purpose for wMch the conductor had stopped and 
left the car, and knowing that the car would again stop on the far side of 
Iiine street for her to alight, she was herself négligent, and cannot reeover in 
this actioa' I cannot charge that; I décline so to charge." 

I For the reasons already stated, in considering the refusai of the 
court below to nonsuit, or to give peremptory instructions to find 
for the défendant, we think there was no error in the answers given 
by the learned judge of the court below to thèse requests. AU of 
them, except the first, are équivalent to a request for peremptory 
instructions. As we hâve already intimated, the province of the 
jury, as triers of fact, should not be lightly or inconsiderately in- 
vaded by the court. Where it is at ail doubtful whether a question 
should be decided by the court as one of law, or be left to the jury 
as a question of fact, it is the safer and better course to refrain from 
withdrawing it from the jury. 
The judgment below is affirmed. 
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(Circuit Court of Appeals, Eighth Circuit. April 11, 1905.) 

No. 2,132. 

1. Sale— iMPLiED Waeeantt of Fitness foe Pabticulab Pukpose— When it 

Abises. 

An implied warranty that an article will be fit for a partiçular purpose 
may be inf erred from a contract to make or f urnish it to aecoinpiish that 
spécifie purpose, because the accompllshment of the purpose Is the essence 
of this contract. 

2. Same— When It Does Not Arise. 

But no Implled warranty of such fltness arlses out of a contract to 
make or supply a described and deflnite article, although the vendor 
knows that the vendee is purchaslng it to accomplish the spécifie purpose, 
because the essence of this contract is the delivety of the spécifie article, 
and not the accompllshment of the purpose. 

S. Same— Facts— Décision. 

A vendee contracted with a manufacturer. In writing, to buy and pay 
for one class F3 drill made by the latter, and described in Its catalogue, 
and certain other spécifie machinery and tools, for an agreed price. Before 
this contract was made, the vendee Informed the vendor that he wanted 
the drill and machinery to bore holes through certain described strata 
in land in the county of Lucas, in the state of lowa, and the manufacturer 
assured him that Its class F3 drill would do this work as rapidly and 
economically as a diamcmd drill. But the written contract was silent 
upon this subject. The vendor relied upon this assurance of the manu- 
facturer, and made the contract Eeld, there was no Implied warranty 
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that the drlll and its machinery would be suitable to bore holeS through 
the spécifie described strata in Lucas county, lowa. 

4. Weitten Contract— Pbesitmptions— Paeol Evidence to Extend Incom- 
pétent. 

When the written agreement of the parties is complète In itself, the con- 
clusive légal presumption is that It embodles the entire engagement of 
the parties, and the manner and extent of their obligations, and paroi 
évidence of other terms relating to the same subject-œatter is Inadmissi- 
ble to extend, modify, or contradict it. 

6, Same— Implied Waeeanty dp Fitness— Extent. 

An implied wan-anty of the fltness of a machine to do a particular 
work does not include a warranty that It wIU do the work as rapidly 
or economically as some other specified machine. Such a covenant can 
be introduced by express contract only, and paroi évidence of it is ex- 
clud^J by a written contract of sale which is silent on the subject. 
Philips, District Judge, dissenting. 
(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the South- 
ern District of lowa. 

On June 25, 1902, the Davis Calyx Drill Company, a corporation, made a 
written contract with S. H. Mallory to furnish him free on board the cars at 
Tarrytown, in the state of New York, one class F3 drill, which is described in 
its catalogue, and certain spécifie machinery, tools, and articles, for which 
Mallory promised to pay $2,459. Mallory bas since died, and the défendants 
are the exécutrices of bis will. The Calyx Company made and dellvered the 
drill, the machinery, and the articles accordihg to the contract, and this is 
an action to recover their purchase price. Two défenses were interposed — 
fraudulent mlsrepresentatlon and the breach of an implied warranty by the 
plaintiff. The court withdrew the former défense, and submitted the latter 
to the jury. There was évidence which had a tendency to establish thèse 
f acts : The plaintiff was a corporation engaged in the manufacture of drills 
and other machinery at Tarrytown, In the state of New York. Mallory was 
engaged In prospecting for coal in lands in Lucas county, in the state of 
lowa, and William Haven was his agent. Haven had used a diamond drill 
for this purpose prior to June, 1902, but be objected to it because it would 
frequently fail to produce any core, for the reason that the coal was soft, 
and the diameter of the core was only one inch. Ile was desirous of obtaining 
a drlll which would produce a larger core. He heard of the Davis Calyx drill, 
procured one of the plaintifï's catalogues, went to Tarrytown, and saw one of 
the plalntifiCs drills in opération wtth a shot bit ; but he could not form any 
opinion upon the question whether or not it was fit to work in the strata in 
earth in Lucas county, in the state of lowa. The drill was provided with a 
cutter and a shot bit, and thèse were exchanged in the opération to accom^ 
modate the drill to the hardness of the materlal through which it was to pass. 
Haven met the secretary and the gênerai manager of the plaintiff. He de- 
scribed to them the strata through which a drlll must pass In boring holes 
upon the land of Mr. Mallory, and explained to them that he desired to get 
a machine which would produce a larger core than a diamond drill, and would 
operate as economically and rapidly. They told him that their machine was 
just the drill he wanted. They showed him pièces of stone through which it 
had passed, and stated to him that It would sink 25 or 30 feet per day ; that 
it would operate as economically and as rapidly as a diamond drlll, and would 
get a larger core. Thereupon Haven made the contract in suit on behalf of 
his principal, Mallory, in reliance upon thèse représentations, and upon the 
judgment of the olficers of the plaintiff, expressed in this way. The plaintiff 
furnished the drill and ail the other spécifie machinery, tools, and articles 
described in the contract, and furnished an expert to set up and operate the 
drlll. But the machine would not work satisfactorily. It would sink only 8 
or 10 feet per day on the average, while a diamond drlll would bore into the 
same ground at the rate of 25 feet per day. The plaintiff claimed that thèse 
facte evidenced an implied warranty that the drlll would be fit and suitable 
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to bore holes thrpugh the strata in Lucas county, lowa, uiiderneath his land, 
as rapidly and economically as a dlamond drill. Ail the testimony relative to 
thls alleged vvarranty was recelved over the objections of the plalntlff, and 
was contradicted by testimony which it produced. The court instructed the 
jury, in effect, that if Haven correctly described to the secretary and gênerai 
manager of the plaintiff the strata through which the drill was to be sunk 
under the land of Mallory, and If the secretary and gênerai manager knew 
where the drill was to be used, and stated that it would do as mucb work 
there, and do it as economically, as a diamond drill, then the plaintiff had 
made an implied warranty that the drill would work in thls way, and that, 
if it did not do so, the défendants had a right to reselnd the contract, to return 
the drill, and to recover the expenses which they or their décèdent had In- 
curred in the attempt to operate it. The plaintiff excepted to thls portion of 
the charge, and to the introduction of the évidence relative to the alleged war- 
ranty, and there was a verdict for the défendants. 

Joseph C. Mitchell and Francis M. Hunter, for plaintiff in error. 
Washington I. Babb and Théodore M. Stuart, for défendants in 
error. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER, 
District Judges. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. , 

An impUed warranty that an article will be fit for a particular 
purpose may be inferfed from a contract to make or supply it to 
accomplish that purpose, because the accomplishment of the pur- 
pose is the essence of the undertaking. But no such warranty 
arises out of a contract to make or supply a spécifie, described, or 
defînite article, although the manufacturer or dealer knows that 
the vendee buys it to accomplish a spécifie purpose, because the 
essence of this contract is the furnishing of the spécifie article, and 
not the accomplishment of the purpose. In other words, a war- 
ranty that a machine, tool, or article sold is fit and suitable to ac- 
complish a particular purpose or to do a spécifie work may be im- 
plied when the manufacturer or dealer knows the purpose or work 
to be effected, ând the purchase of the machine, tool. or article is in 
reality an Cmployment of the vendor to do the work by making or 
furnishing a machine, tool, or article to effect it. Kellogg Bridge 
Co. V. Hamilton, 110 U. S. 108, 116, 3 Sup. Ct. 537, 28 h. Ed. 86; 
Breen v. Moran, 51 Minn. 525, 53 N. W. 755; Leopold v. Van 
Kirk, 27 Wis. 152, 156; Brenton v. Davis, 8 Blackf. (Ind.) 318, 44 
Am. Dec. 769; Omaha Coal, etc., Co. v. Fay, 37 Neb. 68, 75, 65 N. 
W. 211 ; Lee v. Sickles Saddlery Co., 38 Mo. App. 201, 205 ; Rodg- 
ers & Co. V. Niles & Co., 11 Ohio St. 53, 57, 78 Am. Dec. 290 ; White 
V. Adams, 77 lowa, 295, 297, 42 N. W. 199. 

But no implied warranty that a machine, tool or article is suitable 
to accomplish a particular purpose or to do a spécifie work arises 
where the vendor orders of the manufacturer, or purchases of the 
dealer, a spécifie, described, or defînite machine, tool, or article, al- 
though the vendor knows the purpose or work which the pur- 
chaser intends to accomplish with it, and assures him that it will 
effect it, Such an assurance is but the expression of an opinion, 
when it is followed by a written contract, complète in itself, which 
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is silent upon the subject. The extent of the implied warranty 
in such a case is that the machine, tool, or article shall correspond 
with the description or exemplar, and that it shall be suitable 
to perform the ordinary work which the described machine is made 
to do. Seitz v. Brewers' Refrigerating Co., 141 U. S. 510, 518-519, 
12 Sup. Ct. 46, 35 L. Ed. 837 ; Keates v. Cadogan, 2 E. L. & E. 330, 
10 C. B. 591; Grand Ave. Hôtel Co. v. Wharton, 34 C. C. A. 441, 
443, 79 Fed. 43, 45 ; Morris v. Bradley Fertilizer Co., 64 Fed. 55, 
56, 12 C. C. A. 34, 35 ; Leake on Contracts (4th Ed.) 361, 263 ; 1 
Parsons on i Contracts, 586, 587; Union Selling Co. v. Jones, 128 
Fed. 672, 675, 677, 63 C. C. A. 334, 237, 339 ; McCray Refrigerating, 
etc., Co. V. Woods, 99 Mich. 369, 58 N. W. 320, 331, 41 Am. St. Rep. 
599; Cosgrove v. Bennett, 33 Minn. 371, 20 N. W. 360; Goulds v. 
Brophy, 42 Minn. 109, 43 N. W. 834, 6 L. R. A. 392; Wisconsin 
Red Pressed Brick Co. v. Hood, 54 Minn. 545, 56 N. W. 165 ; Fair- 
banks. Morse & Co. v. Baskett (Mo. App.) 71 S. W. 1113; Wheaton 
Roller Mill Co. v. John T. Noyé Mfg. Co., 66 Minn. 156, 68 N. 
W. 854, 855; Boiler Co. v. Duncan, 87 Wis. 120, 58 N. W. 233, 41 
Am. St. Rep. 33 ; Case Plow Works v. Niles, Scott & Co., 90 Wis. 
590, 63 N. W. 1013; Deming v. Foster, 42 N. H. 165, 175; Morse 
V. Union Stockyard Co., 21 Or. 289, 28 Pac. 2, 3, 14 L. R. A. 157; 
Dushane v. Benedict, 120 U. S. 630, 647, 7 Sup. Ct. 696, 30 L. Ed. 
810; Carleton v. Jenks, 80 Fed. 937, 26 C. C. A. 265; Checkrower 
Co. V. Bradley & Co., 105 lowa, 537, 546, 75 N. W. 369 ; Latham v. 
Shipley, 86 lowa, 543, 53 N. W. 343; Blackmore v. Fairbanks, 
Morse & Co., 79 lowa, 289, 44 N. W. 548; Parsons Band-Cutter, 
etc., Co. V. Mallinger, 122 lowa, 703, 98 N. W. 580. 

If the purchaser, Mallory, or his agent, Haven, had described 
the strata through which he desired to drive the drill, and had 
ordered the Calyx Company to make or to sélect and furnish to 
him a drill that would bore the desired holes through thèse strata 
as rapidly and economically as a diamond drill, for an agreed price, 
and the plaintifï had accepted the order, an implied warranty 
would hâve arisen that the drill to be furnished under that contract 
would do the work as speedily and cheaply as a diamond drill. 
But an accepted order to make and deliver a spécifie, described drill, 
which the vendor is engaged in making, has no such efïect, although 
the manufacturer knows the use for which the vendee desires to 
obtain it. The reason for this rule is conclusive and unanswer- 
able. When a manufacturer or dealer agrées to make or furnish an 
article that will accomplish a particular purpose, the accomplish- 
ment of the purpose is the substance of his uridertaking, and he is 
free to make or to supply any article that will do the work re- 
quired. If he furnishes an article that will accomplish this purpose, 
he performs his contract, although the article h e supplies mày 
differ widely from that contemplated by the pUrchaser when he 
made the agreement to buy. On the other hand, when the manu- 
facturer or dealer contracts to make or to deliver a spécifie and 
definitely described article, to enable the vendor to accomplish a 
known purpose, the essential part of his obligation is the delivery 
oî the identical article described in the contract-; and the delivery 
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of a différent article, altliough it may better accomplish the desired 
resuit, is not a performance of his agreement, and does not entitle 
him to recover the purchase price The furnishing of the article 
described, and that alone, whether that article is fit for the knowu 
purpose to which the vendee intends to apply it or not, constitutes 
a compliance with the contract by the vendor, and entitles him to 
secure its fruits. The familiar illustration of this distinction by 
Maule, J., in Keates v. Cadogan, 2 Eng. I^aw & Eq. Rep. 330, 10 
C. B, 591, is still the most felicitous: 

"If a roan says to another, 'Sell me a horse fit to carry me,' and the other 
sells a horse whlch he Unows to be unflt to ride, he may be Uable (or the con- 
séquences ; but if a man says, 'Sell me that gray horse to ride,' and the other 
sells It, knowing that the former will not be able to ride it, that would not 
make him Uabla" 

In Kellogg Bridge Co. v. Hamilton, 110 U. S. 108, 116, 3 Sup. Ct. 
537, 28 L. Ed. 86, the bridge company had erected a portion of the 
falsework requisite for the construction of a bridge across the 
Maumee river. Hamilton made a contract with the company to 
purchase the falsework, the f oundation of which was concealed 
by the river, and to complète the bridge. While he was engaged 
in the performance of this contract, the falsework gave way, by 
reason of defects in its construction, and precipitated the iron upon 
it into the river. The Suprême Court held that the bridge com- 
pany impliedly warranted that the work which it sold to Hamil- 
ton was suitable to construct the bridge upon because it built this 
falsework, and had sold it to Hamilton to accomplish that spécifie 
purpose. 

But in Seitz v. Brewers' Refrigerating Co., 141 U. S. 510, 512, 
519, 12 Sup. Ct. 46, 35 L. Ed. 837, the refrigerating company had 
been informed before it made its agreement that Seitz was cooling 
his brewery with ice, that he wanted to dispense with the use of 
ice, that no machine would be of any value to him unless it would 
enable him to accomplish this resuit, and that such a machine must 
continuously cool 150,000 cubic feet of air to a température of 40° 
Fahrenheit. Thereupon the refrigerating company assured Seitz 
that its machine would accomplish this resuit, and, in reliance 
upon this statement, he entered into, a written contract with the 
company to the effect that the latter should supply and put in 
opération in his brewery a No. 2 size refrigerating machine, as 
constructed by it, for the sum of $9,450. The company made and 
put such a machine in his brewery, but it did not work satisf ac- 
torily, and it was incapable of cooling 150,000 cubic feet of air to 
40° Fahrenheit. The Suprême Court held that this case fell un- 
der the rule that "where a known, described, and definite article is 
ordered of a manufacturer, although it is stated by the purchaser to 
be required for a. particular purpose, still, if the known, described, 
and definite thing be actually supplied, there is no warranty that 
it shall answer the particular purpose intended by the buyer," and 
that there was neither an expressed nor an implied warranty that 
the ice machine would do the work for which the manufacturer 
knew that it was purchased, or that it would cool 150,000 cubic 
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ïeet of atmosphère to 40' Fahrenheit or to any other température. 
This décision indicates the unavoidable conclusion in the case at 
bar. It also answers the contention of counsel that this case is 
not governed by the rule that there is no implied warranty of fit- 
ness where a known, definite, and described thing is purchased, 
because Mallory and Haven were not familiar with, and had had 
no expérience in the opération of, the class F3 drill which they 
purchased. It is not the familiarity of the purchaser with the char- 
acter and work of the machine ordered, but the identity of the 
thing described in the contract, which brings the latter within 
the rule. Seitz was probably ignorant of the character and of the 
opération of the No. 2 size refrigerating machine which he bought, 
and he relied upon the assurance of the vendor that it would cool 
his brewery as he desired. But the machine which he ordered was 
identified by the description in his contract, and that description 
made it a known, described, and definite thing. So in the case at 
bar the description in the accepted order which Haven made of 
the class F3 drill perfectly identified it — made it a known, de- 
scribed, and definite thing, within the meaning of this rule, and 
brought the contract clearly under its opération. 

In Grand Avenue Hôtel Co. v. Wharton, 24 C. C. A. 441, 443, 
79 Fed. 43, 45, the vendee ordered two boilers for use in its hôtel. 
The vendor knew the use to which the vendee intended to put the 
articles, and knew that it must necessarily use the muddy water 
of the Missouri river in order to operate them. The boilers were 
furnished, but they would not operate with the water of the Mis- 
souri river. This court held that there was no implied warranty 
that they would do so, and sustained the judgment for their pur- 
chase price. 

In Boiler Co. v. Duncan, 87 Wis. 120, 58 N. W. 232, 234, 41 Am. 
St. Rep. 33, the purchaser informed the manufacturer before he 
made his order that he required a boiler that would produce 130 
pounds steam, working pressure, and thereupon the latter oiifered 
to furnish a described boiler, and he accepted the ofifer. The boiler 
specified was furnished, but it failed to produce 130 pounds steam, 
working pressure, or to do the work for which the manufacturer 
knew the purchaser ordered it. The Suprême Court of Wisconsin 
decided that there was no implied warranty that it would accom- 
plish the particular purpose for which it was bought, and said: 

"The distinction seems to be between the manufacture or supply of an arti- 
cle to satisfy a required purpose, and the manufacture or supply of a specified, 
described, and defined article, as In this case." 

In Goulds V. Brophy, 42 Minn. 109, 112, 43 N. W. 834, 835, 6 
L. R. A. 392, the vendee ordered from the catalogue of the manu- 
facturer an auger outfit to bore wells. The vendor furnished the 
outfit, but it was not suitable to bore the wells which the vendee 
desired to sink. The Suprême Court of Minnesota held that there 
was no implied warranty that it would do so, and said : 

"There was an Implied warranty — or, more correetly speaklng, condition of 
the contract — ^that It should conform to the description, and be of good materlal 

137 F.— 22 
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and workmanshlp according to that description, but hone that It should ans-wer 
the ptirpose desçrlbed or supposed." 

There are many authorities to the same effect, but it would be 
a work of stipererogation to review them. The contract of the 
Calyx Drill Company in this case was expressed in writing. It 
was that it would make and delîver to the purchaser, Mallory, one 
class F3 drill, and certain other machines and articles, which were 
definitely specified in the contract. When it supplied thèse arti- 
cles, it performed its agreement, whethei" they were suitable to per- 
f orm the spécifie work of boring holes in the land controUed by 
the vendee in Lucas county, lowa, or not. There is no averment or 
proof that they were not fit to accomplish the gênerai purpose for 
which they were made — to bore holes in the earth under ordinary 
circumstances. The contract of the Calyx Drill Company was 
not that it would make and deliver a drill which would sink holes 
in the ground of the vendee in Lucas county as rapidly and econom- 
ically as a diamond drill; and, if it had made and delivered a drill 
which would hâve donc this, it would hâve been required, if the 
testimony of the défendants is true, to hâve fumished a différent 
drill and diflferent machinery from that described in its contract, 
and in so doing it would hâve failed to perform it. 

The réception of the évidence and the charge of the court upon 
this subject 'were erroneous (1) because there was no implied 
warranty that the drill and machinery would be fit to bore holes 
through the spécifie strata in the earth in Lucas county; and (2) 
because, if there had been such a warranty, it would not hâve 
included a cbvenant that the machinery would sink them as rapidly 
and econômically as a diamond drill. Such a covenattt could be 
imported into the contract only by an express agreement, and such 
an agreement was excluded by the fact that the contract is in 
writing, and by the rule that, where the written contract of the 
parties is complète in itself, the conclusive légal presumption is 
that it embodies the entire engagement of the parties, and the 
manner and extent of their obligations, so that paroi évidence of 
other terms is inadmissible to extend, modify, or contradict it. 
Green v. Chicago & N. W. Ry. Co., 35 C. C. A. 68, 71, 92 Fed. 873, 
877; McKinley v. Williams, 20 C. C. A. 312, 319, 74 Fed. 94, 101; 
Wilson V. New U. S. Ranch Co., 20 C. C. A. 244, 249, 73 Fed. 994, 
999 ; Union Selling Co. v. Jones, 63 C. C. A. 224, 227, 128 Fed. 673, 
675. 

The judgment is accordingly reversée, and the case is reraanded 
to the court below, with instructions to grant a new trial. 

PHILIPS, District Judige (dissenting). T am unable to concur 
in the foregoing opinion. I make no question of the correctness 
of the gênerai rule laid down, that, where a known and definite 
article is ordëred of a manufacturer, although it be stated by the 
ptirchaser that it is required for a partjcular purpose, yet, if the 
known described thihgbe accordingly supplied, there is no warranty 
that itwill answer thé particular purpose desired by the purchasef. 
This for the obvious reâson that the vendor imdertakes bv the 
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tevms of the expressed contract to furnish only the articles both 
parties hâve designated, and therefore the contract is performed by 
the vendor when the article delivered corresponds with the thing 
described and called for. Such was the case in Seitz v. Brewers' 
Refrigerating Machine Co., 141 U. S. 510, 12 Sup. Ct. 4=6, 35 L. Ed. 
837. In that case the parties entered into a written contract, where- 
by the vendor agreed to supply the vendee with a No. 3 size refrig- 
erating machine, "as constructed by the said party of the first part." 
The answer in that case simply alleged that the plaintiff represented 
that the machine was capable of cooling certain rooms in the brew- 
ery, but the machine, when set up and operated, was not so capable, 
and failed to perform the work for which, upon the représentations 
of the plaintiff, the machine had been contracted for; that the de- 
fendant contracted upon the faith of the guaranty by the plaintiff 
that it would cool certain rooms. The représentation was that it 
had the capacity of cooling a space of 150,000 cubic feet of air to a 
température sufficiently low for the purpose of brewing or manu- 
facturing béer. The évidence tended to show that, prior to the 
exécution of the contract, plaintiff's agent had represented that the 
machine would cool 150,000 cubic feet of 40° Fahrenheit j that the 
défendant had been cooling his brewery with ice, and wished the 
machine to cool it to about the same extent. The évidence further 
showed that, perhaps before the machine was accepted, the défend- 
ant wrote to the plaintiff, and requested a guaranty from it that 
the machine would accomplish this resuit, which was refused, not- 
withstanding which the défendant used the machine. It was of 
this State of the case that the court said that the machine purchased 
was specifically designated in the contract, and that : 

"The only Implication in regard to it was that It would perform the work 
the described machine was made to do, and it is not contended that there was 
any failure In such performance. This is not the case of an alleged defect 
in the process of manufacture known to the vendor, but not to the purchaser, 
uor of presumptive and justifiable relianee by the buyer on the judgment of 
the vendor rather than his own, but of a purchase of a spécifie article, manu- 
faetured for a particular use, and fit, proper, and eflîcacious for that use, 
but in respect to the opération of which, in producing a desired resuit under 
particular circumstances, the buyer found hlmself dlsappointed." 

Further on the court said: 

"The alleged antécédent représentations as to whether the machine possessed 
suflicient refrigerating power to cool this brewery were no more than expres- 
sions of opinion, confessedly honestly entertained, and dépendent upon other 
éléments than the machine itself, eoncerning which plaintiff in error eould 
form an opinion as well as défendant; and the conduct of plaintifC in error 
in demanding, two days after the contract was executed, a written guaranty 
that the machine company would cool his building to 40° Fahrenheit, and keep 
it at that ail the tlme, and in acquiescing in the company's refusai to give the 
guaranty for reasons stated, and in thereiipon afterwards ordering the com- 
pany to go on with the work, seems to us to justify no other conclusion than 
that reached by the verdict." 

I respectfully submit that that case is not this. Hère the vendee 
was engaged in prospecting for coal in given localities in the state 
of lowa. Because of the peculiar geological formation of the earth 
to be bored through to reach the coal deposit, the diamond drill. 



340 137 FB3DEEAL EEPOETEE. 

customarily employed in such opérations, proved to be inefféctive 
and inadéquate. Chancing to see a prospectus issued by the plain- 
tiff manufacturer in the state of New York, commending its drills, 
Mallory sent his agent on to New York to interview the manufac- 
turer. This agent informed the représentative of the manufacturer 
fully as to the trouble Mallory encountered in using the diamond 
drill— that, the coal being soft, the défendant would not get any 
core at ail, or it would be so small that he could not judge the qual- 
ity of the coal, and that what was desired was to procure a drill 
that would produce a larger core. This agent went to Tarrytown, 
where the plaintifif's machine shops were located, but it had no 
drills manufactured and set up so that they could be seen. The 
agent went with plaintifif's représentative to another place, and saw 
one of plaintifï's drills operated with a shot bit attachment, work- 
ing a short distance only from the surface. He did not see it work- 
ing with a "cutter," as represented. The agent could not form 
an opinion as to whether that drill was fitted for operating and 
working in the desired locality in lowa. He told the plaintifï the 
gênerai geological formation of the several coal veins, and the diffi- 
culty of-getting through the différent varieties — spme very hard 
and some very soft material. Plaintiff's agent then represented 
how his machine would work- — that it would go through the char- 
acter of stratas and geological formation in the territory where 
Mallory was operating ; that it would work ail right, operatc 
cheaply, producing a large core instead of a small one — and there- 
upon Mallory's agent closed the contract. In this case, therefore, 
there was an article — a machine — not in esse. It was to be man- 
ufactured to answer a purpose made knOwn to the manufacturer, 
which purpose the manufacturer said his machine would accom- 
plish. Whether or not it could do so could not possibly be known 
to the purchaser until thé machine was put in actuab opération in 
the field in lowa. The vendor knew that the machine it was to 
manufacture would not meet the purpose of the vendee unless it 
could be successfully operated in the earth to be bored into through 
sùch strata to overcome the defects of the diamond drill. It was 
sold to accomplish this very object. Thereupon the agent of the 
vendor turned to his desk, and, in the form of a letter or proposition, 
stated, not as in the contract in the Seitz Case, supra, that the Com- 
pany agreed to furnish a machine "as constructed by the party 
of the iirst part," but "we propose to furnish you one Class F3 
drill," with certain equipments, which proposition Mallory's agent 
instantly accepted at the bottom of the submitted letter. 

If it is to be established as law that such method of concluding 
such transactions precludes the vendee from assèrting an implied 
warranty that the machine to be manufactured is suitable to the 
use for which the manufacturer is advised the purchaser is buying 
it, it does seem to me that the doctrine of implied warranty can 
afïord no protection to the confiding purchaser against the Smart 
secretary of the manufacturer. 

The case of Grand Avenue Hôtel v. Wharton et al., 79 Fed. 43, 
24 C. C. A. 441, when read with regard to the pa:rticular facts of 
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that case, and the qualifying language of Judge Lochren.furnishes 
little support to the majority opinion. There was a written con- 
tract in that case, whereby the défendant agreed to furnish and de- 
liver to plaintiff, on the cars at Philadelphia, two certain described 
safety boilers, of 150 horse power each, and the services of a 
man to put them up, for a given sum, to be paid for as specified ; 
the contract containing spécifications of the material and the con- 
struction of the boilers in their parts. The défense interposed 
was that the vendor knew that the boilers were to be used in the 
Midland Hôtel at Kansas City, and that the water to be used 
in operating them was supplied from the Missouri river. The con- 
tention was that the company should hâve taken notice of the 
quality of that water, as to the amount of sand it contained in 
solution, which rendered the use of the boilers largely ineffective. 
Aside from the fact that there was nothing in the évidence to 
show any knowledge on the part of the vendor as to the peculiar 
properties of the water of the Missouri river as affecting the use 
of the boilers, there was présent in the case the affirmative fact 
that the hôtel had in prior use similar boilers. So that the pur- 
chaser not only had its own engineer run and operate the boiler, 
but it had a spécial knowledge of the quality and properties of the 
Missouri river water. While there was présent in the case knowl- 
edge on the part of the vendor that Missouri river water was to be 
used in operating the boilers, it could not be said that the vendee had 
any right to rely upon the fact that the vendor knew the use to 
which the boilers were to be put. It was of this character of case 
that évidence was excluded tending to show the knowledge of the 
plaintiff as the basis of invoking an implied warranty. It can 
therefore better be understood why the learned judge, while stating 
in the first paragraph of the opinion that, "where a manufacturer 
contracts to supplyan article which he manufactures to be applied 
to a particular use, of which he is advised, so that the buyer neces- 
sarily trusts to the judgment and skill of the manufacturer, there 
is an implied warranty that the article shall be reasonably fit for 
the use to which it is to be applied," he then said: 

"But when a known, described, and definite article Is ordered of a manu- 
facturer, although It be stated by the purehaser to be required for a particular 
use, yet if the known, described, and definite thing be actually supplied, there 
Is no implied warranty that It shall answer the particular purpose intended 
by the buyer. * * ♦ Hère the purehaser contracted for a definite, well- 
known kind of boiler ; Its président havlng then a boiler of the same kind in 
use." 

From which it is apparent that the ruling was based upon the 
proposition that the buyer in that case was bargaining for a spé- 
cifie article known to him. 

Mr. Justice Harlan, in Kellogg Bridge Co. v. Hamilton, 110 U. 
S; 108, 3 Sup. Ct. 537, 28 L. Ed. 86, cited in the foregoing opinion, 
discussing the applicability of the doctrine of implied warranty, 
summed up the rules as follows : 

"According to the principles of decided cases, and upon clear grounds ot 
Justice, the fundamental Inquiry must always be whether, under the clrcum- 
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stances of the partieular case, the buyer had the riglst to rely and necessarlly 
relled on the judgment of the seller, and not upon his own. In ordinary sales 
the buyer has an opportunity of inspecting the article sold, ànd, the seller 
not belng the maker, and therefore havlng no spécial or technlcal knowledge 
of the mode In which It was made, the parties stand upon grounds of substan- 
■ tlal equallty. If there be, in fact, in the partlcular case, any inequality, it is 
such that the law cannot, or ought not to attempt to, provide against. Conse- 
quently the buyer In such cases — the seller glving no express warranty anci 
niaking no représentations tending to mislead — is holden to hâve purcbased 
entirely on his own judgment. But when the seller is the maker or manu- 
facturer of the thing sold, the fair presumption is that he understood the 
process of its manufacture, and was cognizant of any latent defect caused by 
such process, and against which reasonable diligence might hâve guarded. 
Thls presumption Is justifled In part by the fact that the manufacturer or 
maker by his occupation holds himself out as compétent to make articles rea- 
sonably adapted to the purposes for which such or simllar articles are designed. 
When, therefore, the buyer has no opportunity to inspect the article, or when, 
f rom the situation, inspection Is Impracticable or useless, it is unreasonable 
to suppose that he bought on his own judgment, or that he dld not rely ou 
the judgment of the seller as to latent defects of which the latter, if he use due 
care, must hâve been informed during the process of manufacture. If the 
buyer relied, and, under the circumstances, had reason to rely, on the judgment 
of the seller, who was the manufacturer or maker of the article, the law 
implies a warranty that it is reasonably fit for the use for which it was de- 
signed; the seller at the time being informed of the purpose to dévote it to 
that use. * * * In the cases of sales by manufacturera of their own ar- 
ticles for particular purposes, eommunicated to them at the time, the argu- 
ment was uniformly pressed that, as the buyer could bave required an ex- 
press warranty, none should be Implied. But plainly such an argument im- 
peaches the whole doctrine of implied warranty, for there can be no case of 
a sale o£ Personal property in which the buyer may not, If he chooses, Insist 
on an express warranty against latent defects." 

In that case there was a written contract as to what the parties 
were to do in completing the bridge, in connection with the work 
already done by the bridge company. There was no. express war- 
ranty about the character of the work the bridge company had 
already done. But the bridge company knew that Hamilton was 
to use the structure for a particular purpose. Its internai con- 
struction and adaptability were known to the bridge company, but 
presumptively could be known to Hamilton only after using it. 
Of this situation the learned jtistice said : 

"The buyer dld not, because, in the nature of things, he could not, rely on 
his own judgment; and, In vIew of the circumstances of the case and the 
relations of the parties, he must be deemed to bave relied on the judgment 
of the company, which alone of the parties to the contract had or could hâve 
knowledge of the manner In which the work had been done. The law there- 
fore implies a warranty that this falsework was reasonably suitable for such 
use as was contemplated by both parties. It was constructed for a particular 
purpose, and was sold to accompllsh that purpose ; and it is intriiislcally just 
that the company, which heïd Itself out as possessing the requisite skill to do 
work of that kind, and therefore as havlng spécial knowledge of its own 
workmanship, should be held to indemnlfy the vendee against latent defects 
arising from the mode of construction, and which the latter, as the company 
well knew, could not by any inspection discover for himself." 

In Pullman Palace Car Co. v. Metropolitan Street Railway Co., 
157 U. S. 94, 15 Sup. Ct. 503, 39 L. Ed. 633, the contract for the 
building of the cars by the Pullman Company was in writing, con- 
taining spécifications as to the thing to be made and shipped — as 
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much so as in the case at bar. Notwithstanding thc fact that the 
contract provided for an inspection of the cars after completion, by 
the purchaser's expert engineer, before they were delivered, it was 
contended by the vendee, when sued for the purchase money, that 
there was an inhérent defect in the brakes furnished for the cars, 
not discoverable by inspection, and that there was an implied war- 
ranty of such latent defects in the cars. As the Pulhnan Company 
was advised that the cars to be manufactured were to be operated 
on a particular line of road, with pecuUar, acute curves, requiring 
brakes especially adapted thereto, it was held that there was an im- 
plied warranty on the part of the manufacturer that the brakes 
constructed by it as a part of the machinery would meet the require- 
ments of the purchaser. Inasmucli as the défendant had accepted 
the cars, and the only defect was the insufïiciency of the brakes, 
which the vendee had the means of supplying, it was ruled that it 
could recoup for the différence which it would cost to equip the 
cars with such obtainable brakes. 

The utility of the machinery furnished by the plaintifï company 
in this case consisted entirely in the adaptability of the drill bit to 
accomplish the required boring in the peculiar strata formation 
where Mallory was exploring for coal. While the plaintifï sub- 
mitted in writing an itemized spécification of the equipment to 
be furnished by it, and the cost thereof, and Mallory agreed by the 
acceptance to pay the sum specified, it was practically contempo- 
raneous with the information given the manufacturer by the pur- 
chaser as to the particular use to which it was to be applied, and 
with the knowledge that, unless it accomplished the desired work, 
it would be practically useless to the purchaser. It does seem to 
me therefore, that if there can be a case where the law writes into 
the executory contract, where the manufacturer undertakes to man- 
ufacture a machine with fuU knowledge of the purpose for which 
it is bought, a warranty that it is fit for the specified use, and when 
the manufacturer knows that the vendee is relying upon the man- 
ufacturer's superior knowledge of the fitness of the machine, this 
is clearly a proper case for the application of this wholesome rule 
of law. 



WESTERN NEW YORK & P. R. CO. et al. v. PENN REFINING CO., Limited, 
OF OIL CITY, PA. (two cases). 

(Circuit Court of Appeals, Third Circuit. May 1, 1905.) 

Nos. 2, 3. 

1. Intehstate Commerce— Excessive Chabges— Order of Réparation— Execu- 
tion. 

luterstate Commerce Aet, § 16 (Act Feb. 4, 1887, c. 104, 24 Stat. 384 [U. 
S. Comp. St. 1901. p. 3165]), as amended by Act March 2, 1889, c. 882, § 5, 
25 Stat. 859 [U. S. Comp. St. 1001, p. 3167], provides that whenever any 
common carrier, as defined in such act, shall violate, refuse, or neglect 
to obey any lawful order or requir«ment of the comjnlssion, not fourided 
on a cofltroversy requiring a trial by jury, it shall be lawful for the ebm- 
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mission or any person Intorested to apply In a summary way by a pétition 
to the Circuit Court of the United States slttlng In equlty for the enforce- 
ment of such order ; and, if the matters involved require a trial by jury, 
it shall be lawful for any person Interested to apply to a court of the 
United States sltting as a court of law to fix a time for a trial of the 
case, etc. Held, that the Interstate Commerce Commission, though clothed 
with quasi judlcial functions, belng an administrative body, no "lawful 
order" referred to in section 16, was self-exeeuting. 

2. Same— Evidence— FiNDiNQS ov Commission— Conclusions of Law. 

The mère opinions of the Interstate Commerce Commission are inad- 
missible in an action brought for the enforcement of an order of pe- 
euniary réparation. 

3. Same. 

Interstate Commerce Act, § 16, as amended by Act Gong. March 2, 1889, 
c. 382, § 5, 25 Stat. 859 [U. S. Comp. St. 1901, p. 31C7], provldlng that the 
flndings of fact of the Interstate Commerce Commission shall be prima 
facle évidence of the facts found In a subséquent proceeding to enforce 
the commission's order, Contemplated that the flndings of fact should 
, be 80 prepared and arranged in the commission's report that they could 
be offered in évidence unaccompanied by eztraneous or incompétent légal 
arguments, opinions, or other conclusions. 

4. Same — Discbimination — Eemedies — Interstate Commebce Commission— 

Obdebs. 

Under Interstate Commerce Act Feb. 4, 1887, c. 104, § 9, 24 Stat. 382 [U. 
S. Comp. St. 1901, p. 3159], provldlng that any person clalmlng to be 
damaged by violation of the act may make complalnt to the commission 
thereby created, or brlng suit to recover damages sustalned, where plain- 
tift elected to proceed by a complalnt to the commission, he was there- 
af ter conflned to the remedy provided by the act 

5. Samb— Appeal. 

The law allows no appeal from or writ of error to revlew a décision of 
the Interstate Commerce Commission denying or awarding réparation for 
an alleged violation of the act 

6. Same. 

The lawfuiness of an order of réparation Issued by the Interstate Com- 
merce Commission does not necessarlly dépend on a sufflclency of évidence 
adduced before the commission, but on the existence of facts, whether dis- 
closed or not before that body, warrantlng the réparation ordered; and 
in an action to enforce such réparation it is sufficient that such facts be 
established by proper évidence. 

7. Same. 

Though an action to recover pecunlary réparation ordered by the Inter- 
state Commerce Commission is trlable de novo, the cause of action must 
bave been Included in the order of réparation, and bave constltuted the 
whole or part of the basis of such order, whether the proceeding to en- 
force the same is in equlty or a.t law. 

8. Same— Eaileoads— Lease. 

Where a railroad company ownlng a part of the through route over 
which oll was transported under an alleged discrimlnating rate leased 
Its Une to another company, and the lessee, by virtue of the lease or other- 
wlse, was not a partner, agent, or représentative of the lessor company 
during the time the former was operating such portion of the through 
route, the lessor was not personally liable for violation of the Interstate 
commerce act by the lessee's participation in such discrimlnating rate 
during the contlnuance of the lease. 

B. Same— Peoceedings— PAEims— Oedees. 

Where a lessee railroad company operated a part of a through route 
over which oïl was transported under an alleged discrimlnating rate, but 
was not a party to a proceeding before the Interstate Commerce Commis- 
sion to recover réparation, an order in favor of petittoners includlng dis- 
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crlminatlng freight charges by such lessee company was neither conclusive 
nor effective as to It. 

10. Same— Parties— Receivers— Personal Liabilitt. 

Slnce exécution cannot issue against the property of a railroad coro 
pany in the liands of a receiver appointed by a fédéral court to enforce a 
judgment for damages sustalned by the charge of discriminating freight 
rates in violation of the interstate commerce act, the receiver as such 
should not be joined with other railroad compauies constituting a through 
route, against which the judgment would constitute a Personal liability, 
to be enforced by exécution at law. 

11. Same— Claims— Failuee of Pboof— Limitation. 

Where an order for the sale of the assets o( a railroad company on 
mortgage foreclosure provided that any claims not included in the re- 
ceivers' statements, and which shall not hâve been presented in vrriting 
to the receivers, or flled with the clerk of the court prlor to the delivery 
of possession of the property, shall be presented for allowance and flled 
within six months after the flrst publication by the receivers of a notice 
to the holders of such daims to présent the same for allowance, and de- 
claring that claims not so presented shall not be enforceable against the 
receivers nor against the property or the purchasers, an alleged liability 
of the receivers for participating in a through freight rate which was In 
violation of the interstate commerce act, not so presented, was unenforce- 
able either against the receivers or the succeedlng corporation. 

12. Same— DiscHAEGB of Receivers. 

Where receivers of a railroad company had been flnally discharged and 
released from ail liability on their bonds more than four years before the 
bringing of an action to enforce an interstate commerce réparation order 
for an alleged participation by the receivers In an illégal freight rate, 
and there was no évidence of any vacation of the orders of discharge, or 
any application in that behalf, the receivers were not liable as such. 

13. Same— Eates—Reasonableness— Question for Jury. 

In an action to enforce an Interstate commerce réparation order based 
on a discriminating freight rate, whether such rate was just and reason- 
able or unreasonable and excessive is a question for the jury. 

In Error to the Circuit Court of the United States, for the West- 
ern District of Pennsylvania. 

Francis I. Gowen and John G. Johnson, for plaintiflfs in error. 
M. J. Heywang, Eugène Mackey, J. W. Lee, and S. S. Mehard, 
for défendant in error. 

Before DALLAS and CRAY, Circuit Judges, and BRADFORD, 
District Judge. 

BRADFORD, District Judge. The questions before us arise on 
writs of error to the circuit court of the United States for the west- 
ern district of Pennsylvania in two statutory actions brought April 
11, 1901, by the Penn Refining Company, Limited, of Oil City, 
Pennsylvania, for the recovery of certain sums of money re- 
spectively mentioned in two orders of réparation in its favor made 
October 22, 1895, by the Interstate Commerce Commission, to- 
gether with interest. One of thèse actions, No. 23 May Term, 1901, 
was brought against the Western New York and Pennsylvania Rail- 
road Company and Samuel G. De Coursey, receiver thereof, the 
Western New York and Pennsylvania Railway Company and the 
Lehigh Valley Railroad Company, and the other. No. 25 May Term, 
1901, against the Western New York and Pennsylvania Railroad 
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Company and Samuel G. De Coursey, receiver thereof, the Western 
New York and Pennsylvania Railway Company, the New York, 
L,ake Erie and Western Railroad Company and J. G. McCullough 
and E. B. Thomas, the receivers thereof, the Erie Railroad Company 
and the Delaware and Hudson Canal Company. In No. 23 a 
verdict for the plaintiff was found May 23, 1902, for $12,706.92, and 
in No. 25 a verdict for the plaintiff was found on the same day for 
$514.30. Judgment on verdict was entered in each action February 
12, 1903. The assignments of error in both cases by consent of 
counsel and as a matter of convenience were argued at the same 
time and appropriately may be considered in one opinion. The 
order of réparation on which action No. 23 is founded was made 
in proceedings-. No. 154, before the Interstate Commerce Commis- 
sion, instituted December 4, 1888, the Independent Refiners' Asso- 
ciation of Titusville, Pennsylvania, and the Independent Refiners' 
Association of Oil City, Pennsylvania, being the petitioners, and 
the Western New York and Pennsylvania Railroad Company, the 
New York, Lake Erie and Western Railroad Company and the 
Lehigh Valley Railroad Company being the original respondents. 
The order of réparation on which action No. 25 is founded was 
made in proceedings. No. 153, before the commission, also insti- 
tuted December 4, 1888, the same refiners' associations being the 
petitioners, and the Western New York and Pennsylvania Railroad 
Company, vthe New York, Lake Erie and Western Railroad Com- 
pany, the Delaware and Hudson Canal Company, the Fitchburg 
Railroad Company and the Boston and Maine Railroad Company 
being the original respondents. It appears that the plaintiff below 
was and is a member of the Independent Refiners' Association of 
Oil City, Pennsylvania. The order of réparation in proceeding No. 
154 is as foUows : 

"The claimant, the Penn Reflning Compruiy, Limited, of 011 City, Pa., is 
entltled to recover from the défendant, the Western New York & Pennsyl- 
vania Railroad Company and Samuel G. De Coursey, tlie receiver thereof, 
and the défendant, the Lehigh Valley Railroad Company, the siini of elght 
thousand five huudred and seventy nlne dollars ($8,579.00) as réparation for 
damage resulting to said claimant from excessive and unlawful transporta- 
tion charges exacted upon shipments of petroleum oil in barrels delivered by 
said claimant to said Western New York & Pennsylvania Railroad Company, 
or to its said receiver, for transportation over the Western New York & Penn- 
sylvania Railroad and the Lehigh Valley Railroad from OU City, Pa., to Perth 
Amboy, N. J., which said shipments of oil in barrels were so transported over 
said railroads between the 3rd day of September, 1888, and the l.'ïth day of 
May, 1894, as appears from claim flled and statement thereon made by said 
Western New York & Pennsylvania Railroad Company and Its said receiver ; 
and the said Western New York & Pennsylvania Railroad Company and Sam- 
uel 6. De Coursey the receiver thereof, and the Lehigh Valley Railroad Com- 
pany are hereby ordered and required to pay to the claimant, the Penn Re- 
flning Company, Limited, the said sum of eight thousand five hundred and 
seventy nine dollars ($8,579.00), together wlth iuterest thereon at the rate of 
6 per cent, per annum from May 15, 1894." 

The order of réparation in proceedings No. 153 is as foUows : 

"The claimant, the Penn Reflning Company, Limited, of OU City, Pa., is 
entltled to recover from the défendant, the Western New York & Pennsylvania 
Railroad Company and Samuel G. De Coursey, the receiver thereof, and the 
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■défendant, the New York, Lake Erie & Western Rallroad Company and J. G. 
McOullough and E. B. Thomas, the recelvers thereof, and the défendant, the 
Delaware & Hudson Canal Company, the sum of three hundred and t'orty 
three dollars and flfty eight cents ($343.58), as réparation for damage result- 
ing to said claimant from excessive and unlawful transporta tion charges ex- 
aeted upon shipments of petroleum oil In barrels delivered by sald claimant 
to said Western New York & Pennsylvania Kailroad Company or to its said 
receiver for transportation over the Western New York and Pennsylvania 
Railroad, the New York, Lake Erie and Western Railroad the Delaware and 
Hudson Canal Co.'s railroad and the Central Eailroad of New Jersey from Oil 
City, Pa., to Newark, N. J., which said shipments of oil in barrels were so 
transported over said railroads between the 3rd day of September, 1888, and 
the I5th day of May, 1894, as appears from claim flled and statement thereon 
made by said Western New York and Pennsylvania Railroad Company and its 
said receiver; and the said Western New York and Pennsylvania Railroad 
Company and Samuel G. De Coursey, the receiver thereof, and the New York, 
Lake Erie and Western Railroad Company, and J. G. McCullough and E. B. 
Thomas, the receivers thereof, and the Delaware & Hudson Canal Company 
are hereby ordered and required to pay to the claimant the Penn Reflning 
Company, Limited, the said sum of three hundred and forty three dollars and 
fifty eight cents ($343.58), together with interest thereon at the rate of 6 per 
cent per annum from May 15, 1894." 

The plaintiff below recovered in each action judgment for the full 
amount awarded in the order of réparation, together with interest 
at the specified rate from May 15, 1894. The independent refiners' 
associations in their pétitions in cases No. 153 and No. 154 before 
the commission alleged in substance, aniong other things, that they 
were composed of a number of separate and distinct refining com- 
panies organized for the purpose of obtaining from railroad compa- 
nies equa!, reasonable and just rates of freight for refined petroleum 
and its products, manufactured and sold by the members of the pe- 
titioning associations at and from works owned and operated by 
them in the oil régions of Pennsylvania at or near Titusville and 
Oil City respectively ; that in the conduct of their business the 
members of the petitioning associations had for several years ship- 
ped from their works large quantifies of petroleum over the rail- 
roads of the respondents; and that the respondents as common 
carriers engaged in Interstate commerce had violated the provi- 
sions of the Interstate commerce act of February 4, 1887, c. 104, 
24 Stat. 379 [U. S. Comp. St. 1901, p. 3154], in establishing and 
collecting from the members of the petitioning associations ex- 
cessive, unjust and unreasonable through rates and charges for 
the transportation over the lines of the respondents of petroleum 
in barrels in carload lots, and in giving an undue and unreasonable 
préférence or advantage to shippers of petroleum and its products 
other than the members of the petitioning associations, and in 
subjecting the latter to an undue and unreasonable préjudice and 
disadvantage. In each case the petitioners prayed, among other 
things, that the commission would order the respondents to desist 
from the acts complained of and to make such réparation in the 
premises to the petitioners as should be found just and proper. 
The asâignments of error are numerous and it is unnecessary to take 
them up seriatim and give to each a separate considération. They 
may in each cise be divided into three groups, raising respectively 
three classes of questions, namely, those relating to the conduct of 
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the trial în the court below, those relating to tfie lawfulness of the 
order of réparation, and those in other respects bearing upon the 
validity of the judgment recovered. 

In each action error has been assigned by ail the défendants 
therein to the admission in évidence of a paragraph from the report 
of the commission containing the following allégations : 

"After full Investigation and mature considération • ♦ * we hold, that 
where both modes of transportation are employed by tlie carrier and the use 
of one, ttie tank car, Is not open to shlppers Impartially but Is practlcally 
Hmlted to one class of shlppers, the charge for the barrel package in barre! 
shipments In the absence of a eorresponding charge on tank shipments, result- 
ing in a greater cost of transportation to the shlppers in barrels on like quan- 
tities of oll between Ilke points of shipment and destination than to the tank 
shipper, Is an unjust discrimination subjecting the barrel shipper to an un- 
reasonable disadvantage and glving the tank shipper an undue advantage, and 
that no clrcumstances and conditions bave been disclosed by the évidence In 
thesé cases authorizing such discrimination by any of the défendant carriers." 

This statement was objected to as "not containing a finding of 
fact, but involving a conclusion of law." The objection was over- 
ruled, the learned district judge remarking, "We think the para- 
âgraph constitutes a finding of fact, and the objections are therefore 
overruled." AU of the paragraph with the exception of the con- 
cluding négative allégation that "no circumstances and conditions 
hâve been disclosed by the évidence in thèse cases authorizing 
such discrimination by any of the défendant carriers," consists of 
mère légal conclusions. Taken as a whole it is argumentative, and 
when pronounced and admitted by the court as "a finding of fact," 
was calculated unduly to influence and perchance to mislead the 
jury to the préjudice of the défendants by causing the belief, possi- 
bly on insufficient grounds, that the charge for the barrel package 
in barrel shipments of oil complained of was not reasonable and 
just as required by the Interstate commerce act. The subject to 
which it related was of vital importance in the case. Whether the 
charge for the barrel package was reasonable and just, or unjust 
and excessive, was a question to be decided by the jury on proper 
évidence, and not on mère arguments and légal conclusions of the 
commission. The interstate commerce act, as originally passed, 
(24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]) manifestly contem- 
plated and intended that pecuniary réparation in proper cases 
should be made to persons sustaining damage through the viola- 
tion of its provisions by à common carrier subject thereto, whether 
proceedings were instituted by complaint before the commission, 
on the one hand, or, on the other, were brought in the first instance 
in a court of the United States. It provided that such a common 
carrier violating its provisions should be "liable to the person or 
persons injured thereby for the full amount of damage sustained in 
conséquence of any such violation"; that "any person or persons 
claiming to be damaged" through such violation "may either make 
complaint to the Commission as hereinafter provided for, or may 
bring suit iu bis or their own behalf for the recovery of the dam- 
ages for which such common carrier may be liable under the pro- 
visions of this act"; that, should complaint be made to the com- 
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mission and the carrier not "make réparation for the injury al- 
leged to hâve been donc" within a limited period, it should be the 
duty of the commission to investigate the same, and make "rec- 
ommendation as to what réparation, if any, should be made by the 
common carrier to any party or parties who may be found to hâve 
been injured," and, if it should appear that "any injury or damage 
has been sustained by the party or parties complaining, or by other 
parties aggrieved in conséquence of any such violation," to notify 
such common carrier to "make réparation for the injury so found 
to hâve been donc * * * within a reasonable time, to be speci- 
fîed by the Commission." The commission, although clothed with 
quasi judicial functions, is an administrative body in contradis- 
tinction to a judicial tribunal. Kentucky & I. Bridge Co. v. Louis- 
ville & N. R. Co., 37 Fed. 567, 613, 2 L. R. A. 289; Int. C. C. v. 
Brimson, 154 U. S. 447, 474, 489, 14 Sup. Ct. 1125, 38 L. Ed. 1047 ; 
Int. C. C. V. Louisville & N. R. Co. (C. C.) 73 Fed. 409; Int. C. C. 
V. Cin., etc., R. Co. (C. C.) 64 Fed. 981. No "lawful order or require- 
ment" of the commission, referred to in section 16 (34 Stat. 384 [U. 
S. Comp. St. 1901, p. 3165]) exécutes itself. Should the carrier or 
carriers to whom it is directed not voluntarily obey it, it can be en- 
forced only through judicial proceedings as provided for in that sec- 
tion. Under the act as originally passed such proceedings were 
solely in equity. As the constitutional guarantee of the right to 
trial by jury attaches to the enforcement in a fédéral court of an 
order or requirement of mère pecuniary réparation, there was no 
means to compel payment, and such order or requirement, if not a 
nullity, was at least inefïective. It was, consequently, the uni- 
form practice of the commission, prior to the taking effect of the 
amendatory act of March 2, 1889, c. 382, 25 Stat. 855 [U. S. Comp. 
St. 1901, p. 3158] to décline to order, require or recommend pe- 
cuniary réparation. Councill v. Railroad Co., 1 Interst. Com. 
Com'n R. 339; Heck & Petree v. Railway Co., 1 Interst. Com. 
Com'n R. 495 ; Riddle, Dean & Co. v. Railroad Co., 1 Interst. Com. 
Com'n R. 594, 607 ; Rawson v. Railroad Co., 3 Interst. Com. Com'n 
R. 266; Macloon v. Railway Co., 5 Interst. Com. Com'n R. 84. 
Such refusai on the part of the commission was based on one or 
the other of two grounds; one of them being, as stated in Heck 
& Petree v. Railway Co., that "the claim for pecuniary damages 
made by complainants * * * présents a case at common law 
in which the défendants are entitled to a jury trial"; and the other, 
as stated in Rawson v. Railroad Co., that "as the statute provided 
for no trial by jury in the courts to enforce our awards in con- 
troversies such as were triable at Common Law and where more 
than twénty dollars was involved, we could award no réparation in 
conséquence of the provisions of the seventh amendment to the 
Constitution of the United States." But by the act of March 2, 
1889, c. 382, § 5, 25 Stat. 859 [U. S. Comp. St. 1901, p. 3167] § 16 
(Act Feb. 4, 1887, c. 104, 24 Stat. 384 [U. S. Comp. St. 1901, p. 
3165]) was so amended as to provide for trial by jury and judg- 
ment as at common law on the law side of the court in proceed- 
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ings for the enforcement of orders or requiremehts of the commis- 
sion involving raatters "founded upon a controversy requiring a 
trial by jury, as provided by the seventh amendment to the Con- 
stitution of the United States." In proceedings at law under sec- 
tion 16, as amended, for the enforcement of an order or require- 
ment of the commission, the parties are entitled to an impartial 
triai by jury, so condueted as to accord to them in fuU measure the 
enjoyment of their constitutional right. The procédure contem- 
plated by the act and, unless waived, required by the Constitution, 
is jury trial, accompanied with the usual safeguards furnished by a 
proper application of the principles of évidence and the proper 
submission of the case to the jury. Section 14 of the Interstate 
commerce act (Act Feb. 4, 1887, c. 104, 34 Stat. 384 [U. S. Comp. 
St. 1901, p. 3164]), as amended (Act March 2, 1889, c. 382, § 4, 25 
Stat. 859 [U. S. Comp. St. 1901, p. 3164]), provides, among other 
things, as follows : 

"That whenever an Investigation shall be made by sald commission, It sliall 
be Its duty to make a report In writing in respect thereto, whlcl» sliall Include 
the flndings of fact upon whlch the oonchisions of the Commission are based, 
together with its recommendatlon as to what réparation, if any, should be 
made by the common carrier to any party or parties who may be found to hâve 
been injured; and such flndings so made shall thereafter, in ail judlcial pro- 
•ceedings, be deemed prima facie évidence as to each and every fact found." 

And section 16 as amended provides with respect to proceedings 
at law in a circuit court of the United States in case of the dis- 
regard of a lawful order or requirement of the commission, among 
other things, that, where "the matters involved in any such order 
or requirement of said Commission are founded upon a contro- 
versy requiring a trial by jury, * * * at the trial the flndings 
of fact of said Commission as set forth in its report shall be prima 
facie évidence of the matters therein stated." The act does not 
make the mère légal opinions, arguments or reasons of the com- 
mission prima facie évidence or évidence of any kind in any judi- 
cial proceeding. It was not the intent of the act to introduce 
into proceedings for the recovery of pecuniary réparation awarded 
by the commission éléments of uncertainty, complexity or confu- 
sion, foreign to any orderly System of juridical procédure. Not only 
did the paragraph in question from the report of the commis- 
sion include conclusions' of law, but the jury was instructed that 
thèse conclusions were findings of fact. In this there was error 
tending to mislead and the assignment must, therefore, be sus- 
tained. The constitutionality of the > provisions making "findings 
of fact" prima facie évidence befOre a jury has been challenged 
by surtdry assignments of error, but is, we think, beyond reason- 
able question. The constitutional guarantee relative to trial by 
jury in the courts of the United States does not exclude législative 
authority to efl'ect convenient changes in the rules of évidence, in- 
volving no détriment to litigants. 

In each of the two actions error has been assigned to the admis- 
sion in évidence of the findings of fact as appearing in the report 
and order of the commission on the subject of réparation marked 
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Exhibit H. The court in overruling Ihe objections made on the 
part of the défendants, among other things, said: 

"The objections to the admission of thls order as an order are overruled. 
The order Is received in évidence, and its efifect is restricted simply as show- 
Ing the basis on which the statutory proceeding by the pétition is based, and 
is not to hâve any binding effect as an order upon the jury ; to this extent, 
and to this extent only, the order is admitted as such in évidence." 

Had the learned judge stopped at this point probably the de- 
fendants would hâve had no just cause of complaint. But he pro- 
ceeded as follows: 

"As to the flndings of faet eontained or embraced in the order, we are of 
opinion that the objections thereto should be overruled. We are of opinion 
that thèse findings of fact are made prima facie évidence under the act of 
Congress." 

Exhibit H is composed of heterogeneous matter, containing not 
only findings of fact, but légal arguments, opinions and other con- 
clusions. It is fairly to be inferred from the provisions of sec- 
tions 14 and 16 that the findings of fact were intended to be so ar- 
ranged and set forth in the report of the commission that they 
could be ofïered as prima facie évidence of "each and every fact 
found", unaccompanied with extraneous, embarrassing or incom- 
pétent matter calculated to confuse or mislead. Int. C. C. v. 
Louisville & N. R. Co. (C. C.) 73 Fed. 409, 414, 415. While not ex- 
pressing the opinion that findings of fact even when niixed with 
incompétent matter should in ail cases be excluded, we hold that, 
if the same be received, the court should clearly separate and dis- 
tinguish before the jury the findings of fact from the incompétent 
matter, and direct that the latter be wholly disregarded. Un- 
less this course be pursued the parties are deprived at least in 
part of the benefits or safeguards intended to be secured to theni 
under the constitutional guarantee of trial by jury. In omitting in 
the présent instance to follow such method we think there was 
error and that the assignments must be sustained. 

There are other assignments oî error in each of the two actions 
of the same gênerai nature as those already considered, to which it is 
unnecessary particularly to allude. If the matter rested hère, 
while a judgment of reversai would be necessary, it would be accom- 
panied with a direction for a writ of venire facias de novo. But 
there are other assignments requiring our attention. In each of the 
two actions there are assignments of error to the following portion 
of the charge to the jury: 

"The questions you are to ascertain are to be passed upon by you under the 
évidence in the case given before you, and your conclusions are to be reachéd 
by you wlthout référence to thèse orders made by the Interstate commerce 
commission. They may or may not hâve been justified in making thelr or- 
ders. But the question for you to détermine is one indépendant and apart 
from the orders they hâve made, and it is a question to be determlned by you 
under the évidence that has been given before you in this case, wlthout respect 
to what prlor orders hâve been made by this interstate commerce commission." 

The orders referred to in this instruction included the order of 
réparation specifying the sum for which action was brought. The 
statement that the commission "may or may not hâve been justified 
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in making their orders" was directly calculated to impress the 
jury with an idea that the lawfulness or unlawfulness of the order 
of réparation was a wholly immaterial considération and should in 
no way be permitted to influence its délibérations in reaching a 
verdict. This portion of the charge gives rise to two questions; 
lirst, whether it was necessary to a recovery that the order of répara- 
tion should hâve been lawful, in whole or in part, and, if so, sec- 
ondly, whether relief not lawfully embraced in such order could 
be obtained by the plaintifï below. Section 9 of the interstate 
commerce act (Act Feb. 4, 1887, c. 104, 24 Stat. 382 [U. S. Comp. St. 
1901, p. 3159]) provides, among other things, as foUows: 

"That any person or persons claiming to be damaged by any common car- 
rier subject to the provisions of this act may either make complaint to the 
Commission as hereinafter provided for, or may bring suit in his or their own 
behalf for the recovery of the damages for which such common carrier may be 
liable under the provisions of this act, in any district or circuit court of the 
United States of compétent jurisdiction ; but such person or persons shall not 
hâve the right to pursue both of said remédies, and must in each case elect 
whieh one of the two methods of procédure herein provided for he or they will 
adopt" 

The plaintifï elected the method of procédure by complaint to the 
commission, and thereafter was coniined to that remedy. One of 
the objects designed to be accomplished by such procédure is the 
making in a proper case of an order of pecuniary réparation. To 
this end the commission is clothed with authority to compel the 
attendance of witnesses and the production of évidence. It is true 
that the commission is without power to enforce such an order, 
and, unless it be voluntarily obeyed by those to whom it is directed, 
resort to judicial proceedings is necessary to obtain the relief cov- 
ered by it. But that such relief may be obtained the order must be 
lawful. It is not sufïicient that it be within the jurisdiction of the 
commission, if it be unlawful. The phrase "lawful order," as em- 
ployed in section 16 as amended, implies more than the exercise of 
mère jurisdictional power or authority. In Int. Com. Com. v. Ala- 
bama Midland Ry., 168 U. S. 144, 159, 18 Sup. Ct. 45, 42 h. Ed. 414, 
distinguished counsel contended: 

"The words 'lawful order' mean an order the Commission has jurisdiction 
to make. An order may be lawful and at the same time erroneous, so that 
if the Commission made an order in a matter over which they had jurisdic- 
tion, which was merely an error of judgment as to precisely the degree of 
réparation, for instance, the carrier ought to make, the order would still be 
lawful." 

The court, however, with respect to this contention said: 

"The flrst contention we encounter, upon this branch of the case, is that 
the Circuit Court had no jurisdiction to review the judgment of the Commis- 
sion upon this question of fact ; that the court is only authorized to inquire 
whether or uot the commission has misconstrued the statute and thereby ex- 
ceeded Its power ; that there is no gênerai jurisdiction to take évidence upon 
the merits of the original controversy; and, especially, that questions imder 
the third section are questions of fact and not of power, and hence unreview- 
able. We thinU this contention is sufHciently answered by simply referring 
to thèse portions of the act which provide that, when the court is invoked 
by the commission to enforce its lawful orders or requlrements, the court 
shall proceed, aa a court of equity, to hear and détermine the matter, and In 
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such manner as to do justice in the premises. * • • It has been uniformly 
held by the several Circuit Courts and the Circuit Courts of Appeal, in such 
cases, that they are not restricted to the évidence adduced before the com- 
mission, lier to a considération merely of the power of the commission to malce 
the partlcular order under question, and that additional évidence may be put 
in by elther party, and that the duty of the court is to décide, as a court of 
equity, upon the entire body of évidence." 

It is essential that the order be warrantée! by the provisions of the 
act in connection with the principles of law involved in the proper 
application of thèse provisions to a given case. Not only must an 
order of pecuniary réparation be lawful, but no recovery by judicial 
proceedings under section 16 as amended can exceed, aside from 
interests and costs, the amount required by such order to be paid, 
nor be had for any cause not presented to the commission in the 
proceedings in which such order is made. It is incumbent on 
one claiming damages against a common carrier for alleged viola- 
tion of the act, and electing to proceed by complaint to the com- 
mission, to apply to that body by- pétition briefly stating the facts. 
Thereupon a statement of the charges so made is forwarded by the 
commission to the carrier who is called upon "to satisfy the com- 
plaint or to answer the same in writing within a reasonable time, 
to be specified by the commission." If the carrier within the speci- 
fied time makes réparation for the alleged injury, such carrier 
is wholly relieved from liability to the petitioner for the viola- 
tion of law complained of. If, however, the carrier does not "sat- 
isfy the complaint" within the specified time it becomes the duty 
of the commission "to investigate the matters complained of." It 
is only because the carrier fails to satisfy the complaint that an 
investigation by the commission of the "matters complained of" is 
had. The regular course in conducting the investigation, save in 
exceptional cases not included in those now under considération, 
is to take évidence only "after a cause or proceeding is at issue 
on pétition and answer."_ In cases No. 153 and No. 154 (Inde- 
pendent Refîners' Ass'ns v. Western New York & P. R. Ce, 6 Interst. 
Com. Com'n R. 378) this course was pursiied. If on investigation 
it appears to the satisfaction of the commission by the testimony 
of witnesses or other évidence that a violation of law cognizable by 
that body has been committed by a common carrier whereby "in- 
jury or damage has been sustained by the party or parties com- 
plaining, or by other parties aggrieved in conséquence of any such 
violation," the commission is authorized, and it is its duty, forth- 
with to "cause a copy of its report in respect thereto to be delivered 
to such common carrier, together with a notice to said common 
carrier to cease and desist from such violation, or to make répara- 
tion for the injury so found to hâve been done, or both, within a 
reasonable time, to be specified by the Commission." If within that 
time it appears to the commission that such carrier has ceased 
from such violation of law and has made réparation for such in- 
jury or damage "in compliance with the report and notice of the 
commission, or to the satisfaction of the party complaining, a 
statement to that efïect shall be entered of record by the commis- 
sion, and the said common carrier shall thereupon be relieved from 
137 F.— 23 
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further liability or penalty for such particular violation of law." 
It is only in case the carrier, having failed to satisfy the party 
or parties complaining, "shall violate or refuse or neglect to obey 
or perform" a lawful order of pecuniary réparation, that an action 
will lie for the recovery of the réparation so ordered, and it is 
necessary that the pétition shall allège "such violation or dis- 
obedience as the case may be." To undertake to détermine whether 
one, in suing for pecuniary réparation lawfully ordered by the 
commission, proceeds, on the one hand, for the enforcement of 
the lawful order of réparation, or, on the other, for the recovery of 
the réparation lawfully ordered, were to indulge in unprofitable re- 
fînement. It is enough for présent purposes that in either view the 
substantial object of the action is the obtaining of réparation lawful- 
ly ordered to be paid. The law allows no appeal from a décision of 
the commission denying or aw^rding réparation, nor does a writ of 
error lie in such case. The Jawfulness of an order of réparation does 
not necessarily dépend upon a sufificiency of évidence adduced before 
the commission, but upon the existence of facts, whether or not dis- 
closed to that body, warranting the réparation ordered; and in an 
action brought to obtain such réparation it is enough that such facts 
be established by proper évidence. Hence in such an action the par- 
ties are, not confined to the évidence adduced before the commis- 
sion during the investigation resulting in the order of réparation. 
They are at liberty either whoUy or partially to rely upon the 
"findings of fact," made by the act prima facie évidence in any 
judicial proceeding "as to each and every fact found," or resort 
may be had by them or any of them to cumulative or other évi- 
dence. Int. Com. Com. v. Alabama Midland Ry., 162 U. S. 144, 
175, 18 Sup. Ct. 45, 42 L. Ed. 414; Texas & Pac. Railway v. In- 
terstate Com. Com., 162 U. S. 184, 196, 16 Sup. Ct. 666, 40 L. Ed. 940 ; 
Kentucky, etc., Co. v. Louisville & N. R. Co. (C. C.) 37 Fed. 567, 
614, 2 L. R. A. 289 ; Int. Com. Com. v. Lehigh Val. R. Co. (C. C.) 
49 Fed. 177 ; Int. Com. Com. v. Atchistm, etc., R. Co. (C. C.) 50 
Fed. 295 ; Int. Com. Com. v. East Tenn., etc., Ry. Co. (C. C.) 85 
Fed. 107, 110; Int. Com. Com. v. Cin., etc., Ry, Co. (C. C.) 56 Fed. 
925. The cause of action is examined de novo and the proceeding 
is in a qiialified sensé independent of the investigation by the com- 
mission. Détroit, etc., Ry. Co. v. Int. Com. Com., 74 Fed. 803, 839, 
21 C. C. A. 103 : Kentucky, etc., Co. v. Louisville & N. R. Co. (C. 
C.) 37 Fed. 567, 615, 2 L. R. A. 289; Shinkle, Wilson & Kreis Co. 
V. Louisville & N. R. Co. (C. C.) 62 Fed. 690, 693 ; Int. Com. 
Com. v. Cin., etc., Ry. Co. (C. C.) 56 Fed. 925. The commission in 
making an order of réparation may hâve been actuated by insuffi- 
cient or erroneous reasons and the order nevertheless be valid if it 
be within the scope of the complaint made to that body. Int. Com. 
Com. v. Southern Pac. R. Co. (C. C.) 132 Fed. 829, 837 ; Int. Com. 
Com. V. East Tenn., etc., Ry. Co. (C. C.) 85 Fed. 107, 110. In 
the latter case the court said with respect to an erroneous ground 
upon which the commission based its order : 

"In this undoubtedly It was In error. The contrary doctrine is now well 
established. But this error is not material. The légal reason given may be 
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wrong and the order right If, upon the facts, the latter should be found by 
the court to be warranted by law. Nor would it affect the duty of the court 
if the commission had fouuded its ordei- upon one provision of the act, and 
the facts brought the case withiu some other. ïhe question, thercfore, is 
whether the order made was a lawful one in the circumstances as they are 
made to appear." 

But the cause of action in a suit brought for the recovery of 
pecuniary réparation must hâve been included in the order of 
réparation and hâve constituted the whole or part of the basis of 
such order. Int. Corn. Corn. v. Louisville & N. R. Co. (C. C.) 73 Fed. 
409, 413, 428; Détroit, etc., Ry. Co. v. Int. Corn. Corn., 74 Fed. 
803, 840, 841, 21 C. C. A. 103 ; Int. Corn. Corn. v. Delaware, L. & 
W. R. Co. (C. C.) 64 Fed. 723; New York & N. Ry. v. New 
York & N. E. R. Co. (C. C.) 50 Fed. 867, 870; Int. Corn. Corn. 
V. Détroit Railway Co. (C. C.) 57 Fed. 1005, 1008, 1013. We do 
not perceive either on the authorities or on principle, with respect 
to the necessity that the substantive rehef to be obtained, aside from 
interest and costs, should hâve been included in the order of the 
commission, any distinction between a suit in equity to enforce 
obédience to an order that a carrier shall desist from acts in contra- 
vention of the statute, and an action at law to recover pecuniary 
réparation where complaint has been made to the commission. 
This conclusion not only is a reasonable inference to be drawn 
from the various provisions of the act adverted to but is supported 
by other considérations. That the findings of fact by the commis- 
sion on which its order for pecuniary réparation is founded should 
hâve been made prima facie évidence in an action for the recovetry 
of such réparation is strongly indicative of a législative intent that 
the demand for such réparation sought to be enforced in such action 
must be confined to such réparation as was considered by the 
commission and included in its order. In Cin. N. O. & Tex. Pac. 
. Ry. V. Int. Com. Com., 162 U. S. 184, 196, 16 Sup. Ct. 700, 705, 40 
L. Ed. 935, the court said: 

"The Commission Is an administrative board, and the courts are only to be 
resorted to when the Commission prefers to enforce the provisions of the stat- 
ute by a direct proceedlng in the court, or when the orders of the Commission 
hâve been disregarded. The theory of the act evidently Is, as shown by the 
provision that the flndlngs of the Commission shall be regarded as prima facie 
évidence, that the facts of the case are to be dlsclosed before the Commission. 
• * » The purposes of the act call for a full inquiry by the Commission 
Into ail the circumstances and conditions pertinent to the questions involved." 

B'urther, the fact that where a remedy is sought for the recovery 
of damages resulting from a violation of the provisions of the act 
there must be an élection between procédure by complaint to the 
commission and procédure by suit or action in the proper court, 
leads to the same conclusion. Both remédies cannot be pursued 
either contemporaneously or successively. To permit the recovery, 
in an action brought for violation of or disobedience. to an order 
of pecuniary réparation, of damages not included in such order 
would involve judicial sanction of a virtual blending of both remé- 
dies in palpable disregard of the provision that the petitioner 
"shall not hâve the right to pursue both of said remédies," but 
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must in each case make an élection between the two. We tliink 
there was substantial errer in the portion of the charge just con- 
sidered. 

In each of the two actions error has been assigned by each of 
the défendants to the refusai of the court to charge the jury that 
there could be no recovery against them respectively. In addition 
to this gênerai assignment, there was a spécifie assignment by the 
Lehigh Valley Railroad Company to the following portion of the 
charge in action No. 33 : 

"On the part of the Lehigh Valley Railroad Company, It is shown that on 
February 11, 1892, it leased Its road to the Philadelphia & Readlng Railroad 
Company, which latter continued to operate it under said lease until August 
1, 1893. It Is claimed on behalf of said road that for such period no damages 
can be found against it or recovered from it. In view of the faet that under 
the lease in question the Lehigh Valley Railroad Company was to be paid by 
the Readlng Company a pereentage on the gross earnings of the road durlng 
the lease, we are of opinion that the Lehigh Valley Railroad Company was not 
exempt from liability during the lease, If it was chargeable in other respects, 
and the plaintiflE is entitled to recover against it in other respects. In view, 
however, of the admission of counsel for plaintiffi that they hâve shown no 
shipments during said period and claim no réparation for such, it wlU be ap- 
parent to you that the question as to the giving of this lease need not concern 
the jury, and so I instruct you." 

Section 8 of the act (Act Feb. 4, 1887, c. 104, 24 Stat. 382 [U. 
S. Comp. St. 1901, p. 3159]) provides, among other things, as fol- 
lows : 

"That in case any eommon carrier subjeet to the provisions of this act shall 
do, cause to be done, or permit to be done any act, matter or thlng in this 
act prohibited or declared to be unlawful, or shall omit to do any act, matter, 
or thing in this act required to be done, such eommon carrier shall be liable 
to the person or persons Injured thereby for the full amount of damages sus- 
tained in conséquence of any such violation of the provisions of this act." 

On the assumption that the conduct of and relationship between 
the défendants with respect to the through route from the oil re- . 
gions in Pennsylvania to New York Harbor points, including 
Perth Amboy, were of such a character as to render ail of them 
personally liable for the exaction by the initial carrier, or other de- 
fendants, of excessive and unjust freight charges, such liability on 
the part of any défendant would, save under exceptional circum- 
stances, be confined to exactions occurring during the co-operation 
of that défendant with the others. In the absence of such spécial 
circumstances, we are not aware of any principle or ground on 
which one of the eommon carriers would incur liability on account 
of the exaction of illégal charges by other eommon carriers over the 
through route during a period when the former carrier was not 
co-operating with the others. Section 1 in defining the word "rail- 
road" as employed in the act, certainly does not countenance such 
an idea of liability. So far as material in this connection, it pro- 
vides that "the term 'railroad' as used in this act shall include 
* * * air the road in use by any corporation operating a rail- 
road, whether owned or operated under a contract, agreement or 
lease." It appears from the record that there was évidence before 
the commission and also before the court below that part of the 
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amoimt included in the order of réparation sued on, and in the 
judgment, represented alleged illégal exactions of freiglit charges 
received while the Philadelphia and Reading Railroad Company 
was operating a portion of the through route under a lease from 
the Lehigh Valley Railroad Company. This fact is disclosed by 
the report of the commission of October 22, 1895, exhibit H, in con- 
nection with the copy of the lease set forth in the record. The com- 
mission said: 

"On July 12, 1895, counsel for the défendant, the Lehigh Valley Railroad 
Company, suggested to the Commission, by the filing of an afBdavit of John 
R. Fanshawe and copy of a lease of the Lehigh Valley Railroad to the Phila- 
delphia and Reading Railroad Company, that for the period between February 
11, 1892, and August 1, 1893, (a portion of the time covered by thèse réparation 
claims) the Lehigh Valley Railroad was operated by the Philadelphia and 
Reading Railroad Company, as lessee, under the terms of a lease bearing the 
date flrst mentioned ; and that, during such time, the receipts from the opéra- 
tion of the Lehigh Valley road enured to and were received by the Philadel- 
phia and Reading Railroad Company, and were not received by the défend- 
ant, the Lehigh Valley Railroad Company. Though the Philadelphia and 
Reading Company, as lessee, would be llable for injuries infllcted dur- 
ing Its management of the road, that company is not a party to thèse pro- 
ceedings. It Is understood that the Lehigh Valley Railroad Company re- 
sumed opération of Its propertles under a clause In the lease providing for Its 
termlnatlon at the option of the lessor company. In the event of the termina- 
tion, for any reason whatsoever, of a certain agreement of even date there- 
wlth between the Lehigh Valley Coal Company and the Philadelphia and 
Reading Coal and Iron Company. There Is thus raised in thèse proceedings 
the question whether the lessor company Is liable to respond In damages to 
parties Injured through non-performance of publie duties as a common carrier 
during the opération of Its railroad property by a lessee. * * * The Lehigh 
Valley Railroad Company, a common carrier subject to the provisions of the 
Aet to Regulate Commerce, could not, by leasing its road, free itself from lia- 
bllities for practices made illégal by that statute ; nor after resuming opéra- 
tion of its property pending proceedings against it to enforce statutory pro- 
visions so violated and to recover damages for injuries sustained under such 
violation, can It clalm exemption from llability during the term of the lease." 

Further, in Cattle Raisers' Association v. Railway Company, 7 
Interst. Com. Com'n R. 513, 537, which report by virtue of sec- 
tion 14 is made "compétent évidence of the reports and décisions of 
the Commission therein contained, in ail courts of the United 
States * * * without any further proof or authentication there- 
of," the commission, referring to cases No. 153 and No. 154 (Inde- 
pendent Refiners' Ass'ns v. Western New York & P. R. Co., 6 
Interst. Com. Com'n R. 378) said : 

"In the matter of the Independent Refluers' Association, the Lehigh Valley 
Railroad was engaged in the dlscriminatlng practices complained of, and 
leased Its road for a short time to the Philadelphia & Reading Railroad Com- 
pany, by whom the practices were continued. Upon the termination of the 
lease the Lehigh Valley resumed possession of its property and still continued 
the same discriminations. The Commission held that the Lehigh Valley Com- 
pany was llable for damages aecrulng to shlppers by thèse unlawful practices 
during the period of the lease." 

It does not appear that the Philadelphia and Reading Railroad 
Company was, by virtue of the lease or otherwise, a partner, agent 
or représentative of the Lehigh Valley Railroad Company during 
the time the former company was operating a portion of the through 
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route under the lease, with respect to aiiy benefit derived or to 
be derived through the exaction by it or any of the défendants 
of freight charges. Nor did the exaction during that time by the 
legislatively sanctioned lessee or any of the défendants, other than 
the lessor, of illégal freight charges, assuming them to hâve been 
such, belong to the category of torts for which the lessor could 
be held liable. The amount of such charges, though included, 
is not specified either in the order of réparation or in the judgment. 
Both were entife and in solido against ail the défendants. What- 
ever may hâve been the amount of such charges, it is inséparable 
and indistinguishable from the balance of the sum ordered by the 
commission and adjudicated by the court below. The order was, 
therefore, for ail practical purposes ineiifective, and must be treated 
as unlawful and the judgment erroneous. But little need be said 
of the "admission of counsel for plaintiff that they hâve shown no 
shipments during said period and claim no réparation for such." 
There was uncontradicted évidence that there were shipments dur- 
ing that period and that the order of réparation, for the whole 
amount of which judgment was rendered, included alleged illégal 
freight charges in such period. While it was compétent for the 
counsel for the plaintifï to admit away or waive the rights of their 
client, it was beyond their power to admit away or waive the right 
of the défendants to a valid def ence. Further, the Philadelphia 
and Reading Railroad Company was not made a party either to the 
proceedings before the commission or to the action in the court be- 
low. It has never had its day in court. Whatever amount of al- 
leged illégal freight charges may hâve been directly or indirectly 
exacted by it while operating a portion of the through route was 
assessed in proceedings to which it was a stranger, and in which 
it had no opportunity to make a defence. It, certainly, could not be 
concluded by the judgment; and that judgment, being entire, may 
be prejudicial to ail the défendants therein with respect to the 
amount — whatever it may hâve been — included therein on account 
of freight charges by the Philadelphia and Reading Railroad Com- 
pany. In the portion of the charge now under considération we 
think there was error. 

In each action error has been assigned to the following portion of 
the charge to the jury: 

"In regard to the défendants, Samuel G. De Coursey, Recelver, and the 
Western New York and Pennsylvanla Railway Company, it appears that the 
original Company (that is, the Western New York and Pennsylvania Railroad 
Company), agalûst which thls pétition was origlnally flled on December 4, 
1888, went Into the hands of Samuel G. De Coursey, as Receiver, on April 1, 
1903. Prior thereto, to wlt, on the 14th day of November, 1892, an order was 
made by the Interstate Commerce Commission against the Western New York 
and Pennsylvania Railroad Company, cominanding it to desist from charging 
the rate eomplalned of and ordering It to make réparation. It is alleged, (and 
upou this point we express no opinion, for you will notice that we leave some 
facts to be found by you), that thereafter, to wit, on the 22nd day of October, 
1895, an order was made against the Receiver, Samuel G. De Coursey, among 
others, dlrecting him, as Receiver of the road, and the Western New York 
and Pennsylvania Railroad Company, to make réparation to the plaIntifC of 
n spécifie amount which has been read in évidence before you. It is alleged 
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that during this proceeding to thus ascertain the amount of réparation to be 
made, the Receiver was represented by eounsel and took part In those pro- 
eeedings and resisted the entry of the making of such an order. It is also 
alleged that he was notified of this order of réparation and decllned to comply 
wlth the same. If you flnd the facts to be as above alleged, and you further 
flnd that the plaintIfC has shown a right to recover against the AVestern New 
York and Pennsylvania Railroad Company, the original company, In other 
respects, and that the sald railroad company united, as explaiued abo%'e, In 
making a through joint rate wlth the New York, Lake Erie and Western Rail- 
road Company and the Delaware and Hudson Canal Company, and in so do- 
ing subjected reflned oïl in barrels to an undue and unreasonable préjudice 
or disadvantage, and that when the company ceased to operate its road 
and it passed Into the hands of a Receiver, such Receiver continued to main- 
taln such rate and deelined to obey the desisting and réparation orders, and 
continued the litlgation, then we are of opinion that by such acts and the adop- 
tion of the rate, the Receiver, as Receiver, had so acted that he should not 
be exempt from the verdict that this jury might flnd, if In other respects the 
plaintiff is entitled to recover a verdict. And as, under the decree of this 
Court, under which this road was sold to the Western New York and Penn- 
sylvania Railway Company, the said company was made liable for liabilitics 
incurred by the Receiver, we Instruct you that if the plaintiff is entitled, under 
the foregoing Instructions, to a verdict against the Receiver, the jury should 
be warranted in also rendering a verdict against the Western New York and 
Pennsylvania Railway Company." 

It appears that the Western New York and Pennsylvania Rail- 
road Company operated its portion of the through route from a date 
prier to September 3, 1888, until about April 1, 1893, when its prop- 
erty and affairs passed into the hands of De Coursey as receiver 
appointed by the circuit court of the United States for the western 
district of Pennsylvania; that the receiver continued to operate 
the portion of the through route in his hands as receiver from his 
appointment until March 31, 1895, when the property of the West- 
ern New York and Pennsylvania Railroad Company was acquired 
by the Western New York and Pennsylvania Railway Company by 
virtue of a judicial sale made under an order of the court having 
jurisdiction of the cause. The order of sale provided as follows : 

"Such sale to be subject, however, to ail executory eontracts made by the 
Receiver in this suit under the authority of the Court, of which eontracts the 
Receiver is directed to give the trustée a full and accurate statement ; and 
subject, also, to ail the debts and liabillties of the Receiver and to ail after- 
maturing Interest upon the first-mortgage bonds and ail car-trust obligations 
and equipment notes now outstauding ; such debts and liabillties, If any, will 
remain a lien upon the premises until discharged." 

In each action the order of réparation in a lump sum is di- 
rected against the Western New York and Pennsylvania Railroad 
Company, De Coursey as receiver thereof, and the Western New- 
York and Pennsylvania Railway Company, the purchaser, be- 
sides others. So far as the purchaser is concerned, the words 
"ail the debts and liabillties of the receiver," in the order of sale, 
do not include ail the debts and liabillties of the Western New 
York and Pennsylvania Railroad Company; for, as stated by 
Mr. Justice Miller in Hoard v. Chesapeake and Ohio Railway, 
123 U. S. 222, 227, 8 Sup. Ct. 74, 31 L. Ed. 130, "if, as such pur- 
chasers, they thereby become bound to pay ail the debts and per- 
forni ail the obligations of the corporation whose property they 
bought, it would put an end to purchases of railroads." The or- 
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der spécifies that the sale should be subject to ail executory con- 
tracts made by the receiver by authority of the court, ail after- 
raaturing interest upon the first mortgage bonds and car-trust 
obligations, and equipment notes then outstanding ; but the debts 
and liabilities of the receiver, which, with the items above men- 
tioned, were to remain "a lien upon the premises until discharged" 
were manifestly debts and liabilities incurred by the receiver as 
such, and not by the Western New York and Pennsylvania Rail- 
road Company. To hold the purchaser liable for them would in- 
volve a departure from the order of sale, and charge it with an 
unascertained portion of the alleged illégal overcharges for which 
it was in nowise responsible. With respect to the receiver, it may 
be said, that, aside from the act of March 3, 1887, c. 373, 24 Stat. 
552 [U. S. Comp. St. 1901, p. 508], the allowance and enforcement 
of such a claim against a receiver as such is within the jurisdiction 
of the court appointing him and entertaining the receivership pro- 
ceedings, although such court, if the facts be disputed, may in a 
proper case either of its own motion or at the instance of the par- 
ties alleging damage, or any of them, allow the receiver to be sued 
in a court of law or direct the trial of an issue to settle the facts. 
Barton v. Barbour, 104 U. S. 126, 26 L. Ed. 672; Porter v. Sabin, 
149 U. S. 473, 479, 13 Sup. Ct. 1008, 37 L. Ed. 815. Section 3 of the 
act just mentioned (24 Stat. 554 [U. S. Comp. St. 1901, p. 582]) 
provides : 

"That every receiver or manager of any property appolnted by any court of 
the United States may be sued In respect of any act or transaction of his in 
carrylng on the business connected with such property, without the previous 
leave of the court in which such receiver or manager was appointed; but 
such suit shall be subject to the gênerai equity jurisdiction of the court in 
which such receiver or manager was appointed, so far as the same shall be 
necessary to the ends of justice." 

In the case of In re Tyler, 149 U. S. 164, 183, 13 Sup. Ct. 785, 789, 
37 L. Ed. 689, the court said : 

"While the third section of the act of Congress of March 3, 1887, c. 373, 24 
Stat. 552 [U. S. Comp. St. 1901, p. 508] now permits a receiver to be sued 
without leave, it also provides that 'such suit shall be subject to the gênerai 
equity jurisdiction of the court in which such receiver or manager was ap- 
pointed, so far as the same shall be necessary to the ends of justice.' Nel- 
ther that, nor the second section, which provides that the receiver shall man- 
age the property 'according to the valid laws of the State in which such prop- 
erty shall be situated,' restricts the power of the Circuit Courts to préserve 
property in the custody of the law from external attack." 

It is, therefore, clear that the function of an action against a 
receiver in his officiai capacity, brought without leave of the court 
appointing him, to recover damages for an alleged tort committed 
by him while acting in such capacity, is to establish the amount of 
the plaintiff's claim, but in nowise to interfère with the custody, 
control and disposition by the court of the property of which it 
has taken possession in the receivership proceedings. Execution 
upon a judgment recovered in such an action cannot be enforced 
or legally issue against the property in custodia legis, and, con- 
sequently, the receiver as such should not be joined with others 
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against whom the judgment would constitute a personal liabiîity to 
be enforced by exécution at law. We think there was error in the 
portion of the charge just discussed. 

In action No. 25 error has severally been assigned by the Erie 
Railroad Company to the refusai of the court below to give two 
instructions to the jury, They niay be considered together and 
are as follows : 

"That it appears that this défendant bad no participation In any of the aets 
for which recovery is sought in this prooeeding and in fact as the time of the 
commission of the alleged acts had not been ineorporated. That If any al- 
leged Uability on its part is to be enforced, on the ground of any assnmption 
by it, It can only be done in accordance with the réservation of the foreclosure 
decree, by an intervention in the foreclosure suit In the circuit court of the 
United States for the Southern District of New York, the court of prlmary 
iurîsdlction in the foreclosure suit, and, therefore, your verdict should be for 
this défendant. 

That by the decree of foreclosure In the suit in which the défendants, Mc- 
Cullough and Thomas, were appolnted Receivers of the New York, Lake Erie 
and Western Railroad Company, it was expressly provided that ail claims 
against the Receivers and ail claims against the sald Railroad Company en- 
titled to priority over the mortgage should be presented for allowance and flled 
within six months after the publication by the Receivers of a notice to hold- 
ers of such claims to présent the same for allowance, and that any claims 
which should not be so presented or flled within such period of six months 
should not be enforcible against the Receivers, or against the property, or 
against the purchaser or purchasers, or their successors or assigns. That 
the Receivers caused such a notice to be publlshed, as provided in said decree, 
and that the clalm set up in the pétition was uot presented or fîled within 
the period flxed by the sajd decree and such notice, and, therefore, your ver- 
dict should be for this défendant" 

It appears from the record and is not disputed that the property 
of the New York, Lake Erie and Western Railroad Company, one 
of the défendants, went into the hands of the défendant McCul- 
lough and John King, as receivers, in the latter part of July, 1893, 
by virtue of proceedings in the circuit court of the United States 
for the Southern district of New York and in the circuit court of the 
United States for the western district of Pennsylvania ; that King, 
having resigned from the receivership, the défendant Thomas be- 
came receiver in his stead on or about May 1, 1895 ; that the re- 
ceivers continued in possession and opération of the line of the 
New York, Lake Erie and Western Railroad Company, form- 
ing a portion of the through route referred to in the action be- 
low, from the latter part of July, 1893, until December 1, 1895; 
and that meanwhile the property, including that line, was sold 
under foreclosure proceedings, hereinafter more particularly re- 
ferred to, and the purchasers conveyed title to the then newly 
created and organized Erie Railroad Company, which took pos- 
session of it December 1, 1895, and has since continuously operated 
it. Proceedings having been instituted on or about June 15, 1895, 
in the circuit court for the southern district of New York, and on 
or about July 1, 1895, in the circuit court for the western district 
of Pennsylvania, for the foreclosure of the second consolidated 
mortgage of the New York, Lake Erie and Western Railroad Com- 
pany, dated October 3, 1878, and covering its line, and having 
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been Consolidated with the receivership proceedings, a decree of 
foreclosure and sale was made in each court in the latter part of 
August, 1895. The Erie Railroad Company did not exact or co- 
operate in exacting any of the alleged overcharges for which the 
order of réparation was made. Thèse alleged exactions covered 
the period from September 3, 1888, to May 15, 1894. The order. 
of réparation was made October 22, 1895. The Erie Railroad Com- 
pany was not in existence until November, 1895, and did not 
operate the line of the New York, Lake Erie and Western Rail- 
road Company before December 1, 1895. If, then, the Erie Rail- 
road Company, prier to the commencement of the action below, 
became personally liable for the amount or any portion of the 
amount included in the order of réparation, such liability must 
hâve resulted from the judicial proceedings for the appointment 
of receivers and the foreclosure of the mortgage and the sale and 
conveyance of the property thereunder, or hâve been voluntarily 
assumed by it in and by the deed executed to it pursuant to those 
proceedings, or in some other manner wholly undisclosed by the 
record. Hoard v. Chesapeake and Ohio Railway, 123 U. S. 222, 
227, 8 Sup. Ct. 74, 31 L. Ed. 130. Doubtless under certain cir- 
cumstances, and within reasonable limits, personal liability proper- 
ly may be fastened by judicial decree upon a purchaser, taking 
title under a foreclosure sale, for the contracts or torts of the 
défendant in the decree prior to the commencement of the pro- 
ceedings, or of the receivers while operating the property which 
is the subject of the foreclosure and sale. But, aside from the 
deed to be adverted to later, does the record disclose any liability, 
Personal or otherwise, on the part of the Erie Railroad Company 
for a:ny portion of the amount included in the order of réparation, 
by reason of any judicial proceedings against the New York, Eake 
Erie and Western Railroad Company? The decree of foreclosure 
and sale in the southern district of New York, which was substan- 
tially similar to that in the western district of Pennsylvania, con- 
tained, among other things, the following provisions: 

"The purchaser or purchasers shall as part considération and purchase priée 
of the property purchased, and in addition to the sum bld, talte the same and 
reeeive the deed therefor upon the express condition that he or they or his or 
Iheir suec!ess6rs ôv asslgns shall pay, satisfy and discharge any unpaid com- 
pensation which shall be allowed by the court to the Receivers, and any In- 
debtedness and obligations or liabilities which shall hâve been contracted or 
incurred by the Receivers, or which may be contracted or incurred by the 
Receivers before delivery of possession of the property sold, whether or not 
represented by certificates hereafter i^sued, and also any indebtedness or lia- 
bilities contracted or incurred by sald défendant railroad company in the 
opération of its railroad prior to the appointment of the Receivers, which are 
prior in lien or superipr in equity to sald second Consolidated mortgage, and 
which shall not be paid or satisfied eut of the income of the property In the 
hands of the Receivers, upon the Court adjudging the same to be prior In lien 
or superlor In equity to sald mortgage and directlng payment thereof . * * ♦ 
In the event that sald purchaser or purchasers shall refuse after demand 
made to pay any of the before mentioned indebtedness, obligations or liabili- 
ties, the person holding the clalm therefor may, upon flfteen days' notice to 
sald purchaser or purchasers, their successor or successbrs, assign or asslgns, 
■ flle his pétition In this Court to hâve such elaim enforced against the property 



WESTEKN lîEW YORK <fe P. R. CO. V. PENN REFINING OO. 363 

aforesaid in accordance wlth the usual practice of tbis Court in relation to 
clalms of a similar eharaeter ; and such purcliaser or purchasers, and his 
and their successor or successors, assign or assigna, shall tiave the right to 
appear and make défense to any claim, debt or demand so soiight to be en- 
forced, but eitlier party shall hâve the right to appeal from any judgment, de- 
cree or order made thereon. And jurisdictlon of thls cause Is retained by this 
Court for the purpose of enforeing the fore^oing provisions of this decree. 
* * * The Recelvers shall prior to the sale hereunder and as soon as prac- 
ticable, file wlth the Clerk of this Court a statement showlng as deflnitely as 
practicable ail indebtedness, obligations and liabilities contracted or Incurred 
by them remaining unpaid, and shall within two weeks prior to the time of 
sale file with the Clerk of this Court a further statement showing as deflnitely 
as they shall find practicable, any additional indebtedness, obligations or lia- 
bilities contracted and incurred, and outstanding, and also the amount of the 
indebtedness, obligations and liabilities ineluded in such first statement which 
may hâve been discharged ; but nothing contained in any such statements shall 
be binding upon the purchaser or purchasers at said sale. Any such daims 
for indebtedness, obligations or liabilities which shall not hâve been Ineluded 
in such statements of the Receivers, or which shall not hâve been presented 
in writing to the Receivers or filed with the Clerk of said Court prior to the 
time of delivery of possession of such property, shall be presented for allow- 
ance and filed within six months after the first publication by the Receivers 
of a notice to the holders of such claims to présent the same for allowance. 
The Receivers shall publish such notice at least once a week for the period of 
six weeks In one or more newspapers published in • • . •, upon the re- 
quest of any purchaser or purchasers after delivery of possession of the 
property to the purchaser, and any such claims which shall not be so presented 
or flled within the period of six months after the first publication of such 
notice shall not be enforceable against said Receivers nor against the prop- 
erty sold nor against the purchaser or purchasers, hIs or their successors or 
asslgns. Any such purchaser or purchasers, and his or their successors and 
assigna shall hâve the right to enter his or their appearance In this Court, 
and he or they, or any of the parties to this suit, shall hâve the right to 
contest any claim, demand or allowance existing at the time of the sale and 
then undetermined, and any claim or demand which may arise or be present- 
ed thereafter, which would be payable by such purchaser or purchasers, his or 
their successors or assigns, or which would be chargeable against the prop- 
erty purchased, in addition to the amount bid by such purchaser or pur- 
chasers at the sale, and may appeal from any décision relating to any claim, 
demand or allowance accordlng to the law and practice of said court." 

Pursuant to the decree of sale, the property of the New York, 
Lake Erie and Western Railroad Company in the hands of the 
receivers, was sold by a spécial master November 6, 1895, to 
Charles H. Coster, Lewis Fitzgerald and Anthony J. Thomas ; and 
the circuit court of the United States for the southern district of 
New York made a decree November 9, 1895, confirming the sale, 
in which, after reciting that the sale was subject to the "mort- 
gages, receivers' debts and other preferential liens and claims, and 
to ail and singular the terms and conditions in said decree set 
forth," it was said : 

"The same Is, In ail things ratifled, approved, conflrmed and made absolute, 
subject, however, to ail the mortgages, receivers' debts and preferential claims 
and to ail equities reserved and to ail and singular the conditions of purchase 
as recited in such decree, and the continued right ôf the Court to adjudge and 
déclare what Receivers' or corporate debts are prior in lien or in equity to 
the lien of the mortgage herein foreclosed, or ought to be paid out of such 
proceeds of sale in préférence to the mortgage bonds ; and this Court expressly 
réserves for future adjudication and power thereby to bind the property sold, 
ail liens, claims and equities specifled In and reserved by the said final decree 
of foreclosure so as aforesaid entered on August 21, 1895," 
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After accepting Coster, Fitzgerald and Thomas as purchasers 
and as' such bound to comply with the order of the court, the de- 
cree of confirmation provided as foUows: • 

"That each and every obligation on account of such purchasers may be 
transferred to and assumed by the new corporation to be formed by them under 
the Rallroad Law of the State bf New York as successor to the said the New 
York, Lake Erle and Western Rallroad Company. • • • And the court 
further reserves full power from time to time to enter orders binding upon 
such purchasers or their sald transférée, requiring them to pay Into the reg- 
istry of the court ail such sums as bave been or may be ordered by the court 
for the payment of any and ail Recelvers' debts or claims adjudged or to be 
adjudged as prlor In lien or equlty to the mortgage hereln foreclosed, or en- 
titled to préférence In payment eut of the proceeds of sale." 

The court also reserved "full power notwithstanding such con- 
veyance and delivery of possession to retake and resell the prop- 
erty if the purchasers or the new corporation as their trans- 
férée, should fail to pay into court ail sums thereafter ordered to 
be so paid to discharge "any and ail such debts, liens or claims as 
it may decree ought to be paid out of the proceeds of sale in préf- 
érence to the mortgage herein foreclosed." The record does not 
disclose any personal liability on the part of the Erie Rallroad 
Company enforcible in the action below for the payment of the 
whole or any portion of the pecuniary réparation ordered by the 
commission, by virtue of the foreclosure proceedings or the judi- 
cial confirmation of the sale thereunder, or either of them. The 
property of the New York, Lake Erie and Western Railroad Com- 
pany was decreed to be sold subject to the condition that the pur- 
chasers or their assigns should pay, satisfy and discharge (1) any 
unpaid compensation to be allowed to the receivers, (2) "any in- 
debtedness and obligations or liabilities" which should hâve been 
contracted or incurred by the receivers before the delivery of 
possession of the property sold, (3) "any indebtedness or liabili- 
ties contracted or incurred by said défendant railroad company 
in the opération of its railroad prior to the appointment of the 
receivers, which are prior in lien or superior in equity to said 
second Consolidated mortgage, and which shall not be paid or 
satisfied out of the income of the property in the hands of the 
receivers, upon the court adjudging the same to be prior in lien 
or superior in equity to the said mortgage and directing payment 
thereof." There was a gênerai provision, applicable to ail of the 
above clauses, to the effect that in case of refusai by the pur- 
chasers or their assigns, after demand, to pay "any of the before 
mentioned indebtedness, obligations or liabilities," the "person 
holding the claim therefor" might after fifteen days' notice to the 
purchasers or their assigns file liis pétition in the court entertain- 
ing the foreclosure proceedings "to hâve such claim enforced 
against the property aforesaid in accordance with the usual prac- 
tice of this court in relation to claims of a similar character," and 
that "jurisdiction of this clause is retained by this court for the 
purpose of enforcing the foregoing provisions of this decree." 
The decree of confirmation states that the sale was subject to "ail 
and singular the terms and conditions in said decree set forth," 
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and, more specifically, (1) to "mortgages, Receivers' debts and 
preferential claims," (2) to "ail equities reserved and to ail and 
singular the conditions of purchase as recited in said decree" and 
(3) to "the continued right of the court to adjudge and déclare 
what Receivers' or corporate debts are prior in lien or in equity 
to the lien of the mortgage herein foreclosed, or ought to be paid 
eut of such proceeds of sale in préférence to the mortgage bonds" ; 
the court reserving "for future adjudication and power thereby to 
bind the property sold ail liens, claims and equities specified in 
and reserved" by the decree of foreclosure and sale. In addition 
to the réservation of power just mentioned, the court reserved 
power (1) to require the Erie Railroad Company "to pay into the 
registry of the court ail such sums as hâve been or may be ordered 
by the court for the payment of any and ail Receivers' debts or 
claims adjudged or to be adjudged as prior in lien or equity to the 
mortgage herein foreclosed, or entitled to préférence in payment out 
of the proceeds of sale," and (2) to resell the property sold if the 
Erie Railroad Company failed to pay into court ail sums thereafter 
ordered to be paid to discharge "any and ail such debts, liens or 
claims as it may decree ought to be paid out of the proceeds of sale 
in préférence to the mortgage herein foreclosed." It is clearly to 
be gathered from the provisions of the decree of foreclosure and 
confirmation that no personal liability, if, indeed, any liability, aris- 
ing from a mère tort whether of commission or omission, on the 
part of the New York, Lake Erie and Western Railroad Com- 
pany or its receivers, was intended to be enforcible against the 
Erie Railroad Company as purchaser, until after such personal lia- 
bility should be adjudged, established and allowed in the exercise 
of the power reserved to the covirt in the foreclosure proceedings. 
But it does not appear that any portion of the réparation ordered 
by the commission was adjudged, established or allowed in con- 
nection with those proceedings. The deed from the purchasers 
to the Erie Railroad Company was ofïered by the counsel for the 
plaintiff as "made in pursuance" of the decrees of sale and, while 
the record does not disclose a copy of the entire deed, it fairly 
may be assumed that it referred by récital or otherwise to the terms 
and conditions in those decrees pursuant to which it was made. 
Its language must, therefore be read in the light of those terms 
and conditions. If, aside from ail assignments of error other than 
those under immédiate considération, the Erie Railroad Company 
could be held personally liable for the exaction of alleged unlaw- 
ful overcharges by the New York, Lake Erie and Western Railroad 
Company, or its receivers, the ground must be that by the exécu- 
tion by the Erie Railroad Company of the deed in the foreclosure 
proceedings it voluntarily assumed such liability. Any supposi- 
tion that the Erie Railroad Company intended by executing the 
deed to become pecuniarily liable for other purposes and otherwise 
than provided for in the decrees of foreclosure and confirmation, 
or that the other parties to the deed intended that there should be 
such a departure in it from those decrees, is so unreasonable as to 
be inadmissible in the absence of clear and convincing language 
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unmistakably disclosing such intent. We fiud no such language 
in the portions of the deed spread upon the record. The deed 
provided that the property thereby conveyed should be 

"Subject, aiso, to the lien and charge of ail liens and Incumbrances prior or su- 
perlor to the mortgage hereln above mentloned, and * ♦ • subject to alî 
Indebtedness of the said Receivers as such, incurred or to be incurred by them 
during their receivership and remainlng unpaid, which said indebtedness 
Is, by the judgment aforesaid, chargea upon the mortgaged premises as a lien 
prior to the mortgage herelnabove mentloned; it being the true intent and 
meaning of thèse présents that ail and singular the liabilities incurred by, 
or enforceable against the said Receivers, of every nature and description, 
arlsing ont of any acts done or omltted to be done by them, In good faith, as 
such liabilities now exlst, or niay at any time hereafter be established, or 
against any property hereby conveyed, or against them on account of such 
conveyanee, do and shall constitute a lien and charge upon ail and singu- 
lar the premises hereby conveyed to the party of the second part, as fully, to 
ail intents and purposes, as such liabilities, or any of them, vs-ould or could 
constitute such lien or charge upon the said premises, had the same or any 
part thereof continued to remain in the hands, possession and custody of the 
said John 6. McCullough and Eben B. Thomas, Receivers; and the said lieu 
and charge hereby ereated and declared shall rank In order of priorlty before 
any future or subséquent lien or charge that may be ereated and Imposed upon 
the premises, or any part thereof, by the said party of the second part, in any 
manner or form whatsoever ; and the said lien or charge hereby ereated and 
declared, or any claim to any spécifie part or portion of the premises under or 
by virtue of title paramount, Is hereby declared to be, and the same shall be. 
enforceable against the said party of the second part, in the same manner and 
to the same extent that the same mlght hâve been enforced against the said 
John G. McCullough and Eben B. Thomas, If they had continued to be such 
Receivers in actual possession of the premises."' 

Certainly down to this point the deed does net show an assump- 
tion by the Erie Railroad Company of any personal liability on its 
part for any mère tort of omission or commission by the New 
York, Lake Erie and Western Raih'oad Company. The deed 
proceeds : 

"In considération whereof , the said Brie Railroad Company, party of the 
second part does hereby covenant and agrée, to and with the said parties of 
the flrst part, their successors and asslgns, that It vfIII truthfully and truly 
assume, fuiflll and perform on its part each and every of the liabilities above 
referred to, vs^hatever the form or nature thereof, and wlll pay ofif and dis- 
charge ail the liabilities and indebtedness or liabilities incurred, or to be in- 
curred, by said Receivers, and charged upon the said mortgaged premises as 
hereln above set forth, and will fully indemnify and save harmless the said 
Receivers, and each of them, from and against any such indebtedness or lia- 
bilities, and every part thereof, to whomsoever due, and from and against ail 
cost, expense or charges which may arise or accrue out of or concerning the 
same: Also, that It wIU assume, and it does hereby assume, ail the acts of 
the said Receivers done by them at any time In the due exécution of their 
office as such, and ail liabilities aforesaid, and wlll at ail times indemnify and 
save harmless the said John G. McCullough and Eben B. Thomas, Receivers, 
from and against ail liability, damage, cost and expense arlsing or which may 
arise In any manner aforesaid." 

By the above clause the Erie Railroad Company agreed to "fiil- 
fîll and perform * * * each and every of the liabilities above 
referred tô" and to "pay off and discharge ail the liabilities and 
indebtedness or liabilities incurred, or to be incurred, by said Re- 
ceivers and charged upon the said mortgaged premises or herein- 
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above set fortli," and to "assume ail the acts of the said Receivers 
donc by theni at any time in the due exécution of their office as 
such, and ail the liabilities aforesaid." But unlawful overcharges 
exacted by the New York, Lake Erie and Western Railroad Com- 
pany were not included in the "liabilities above referred to" or the 
"liabilities aforesaid"; nor is there any évidence that they were 
"charged upon the said mortgaged premises as hereinabove set 
forth," or that they arose "in any manner aforesaid." The deed 
further proceeds : 

"Also, that if any llability shall be In any manner established against tlie 
said John G. McCullough and Eben B. Thomas, or elther of them, individually, 
or as Receivers, as aforesaid, for the payment of any claim or demand, of 
whatsoever nature, or any part of any clalm or demand, legally or equita- 
bly entitled to satisfaction eut of any property or estate heretofore and 
hereby granted or assigned, then that the said party of the second part 
wlll at once assume and pay any liabillty so established, and will fully in- 
demnify and save harmless the said John G. McCullough and Eben B. Thomas 
therefrom, and from ail loss, cost and damage which may arise or accrue out 
of or concerning the same ; the true intent of this clause being to require the said 
party of the second part always to take care of and pay any sum or sums of 
money which the said McCullough and Thomas, as Receivers, hâve become 
liable for, or which it may be established the said McCullough and Thomas, 
as Receivers, ought to pay or hâve paid out of any property and estate which 
by this indenture are conveyed or assigned unto the said party of the second 
part, and as fully to protect the said John G. McCullough and Eben B. Thomas, 
Receivers, as if they or either of them had retained in their or his hands 
and possession funds and estate for the satisfaction of any and ail such clalms 
and demands." 

The record discloses no évidence that, prior to the action be- 
low, the claim for alleged unlawful overcharges by the New York, 
Lake Erie and Western Railroad Company was "in any manner 
established," in connection with the foreclosure proceedings or by 
any court, against any person or property. The Erie Railroad 
Company agreed to assume "liability so established" or "which it 
may be established" the receivers ought to pay or hâve paid out 
of the property conveyed. We are unable to perceive that the 
Erie Railroad Company became liable either by the foreclosure 
proceedings or the deed for any overcharges which unlawfully 
may hâve been exacted by the New York, Lake Erie and Western 
Railroad Company. Yet such alleged unlawful charges by that 
Company are included in the judgment below which is in solido 
against ail the défendants. It further appears that the receivers 
after the sale under the decree of foreclosure duly caused six weeks' 
notice to be published for the présentation of claims within the 
period therein required, and it does not appear that the claim in 
controversy was "presented in writing to the Receivers or fiiled 
with the Clerk of said Court" at any time prior to the action be- 
low. On the part of the plaintiiï there was an offer of incom- 
pétent évidence to show that the claim in controversy was so pre- 
sented. This évidence was admitted against the objection of the 
Erie Railroad Company that it was incompétent, and its admis- 
sion is specifîcally assigned by that company as error. Under the 
terms of the decree such claim, if it ever had légal existence, was 
not "enforceable against said Receivers nor against the property 
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sold nor against the pufchaser or purchasers, or his or their suc- 
cessors or assigns," and therefore not enforcible against the Erie 
Railroad Company. We think there was substantial error in the 
matters to which the assignments last considered relate. 

Error has been assigned by McCullough and Thomas, receivers 
of the New York, Lake Erie and Western Railroad Company, to 
the refusai of the court below to charge the jury as follows : 

"That the défendants hâve duly accounted for ail funds which came Into 
thelr hands as such receivers and hâve been discharged by the order of the 
Circuit Court of the United States for the Southern District of New York, 
which originally appointed them, and also by the order of thls court, and 
therefore, the verdict should be for thèse défendants." 

The record shows that the receivers were finally and unqualified- 
ly discharged and released from ail liability and their bonds di- 
rected to be canceled, in the southern district of New York Febru- 
ary 4, 1897, and in the western district of Pennsylvania February 
19, 1897, more than four years before the bringing of the action 
below. There is no évidence of any vacation of thèse orders of 
discharge or either of them or of any application in that behalf. 
Under thèse circumstances McCullough and Thomas could not 
be held liable as receivers at the time the action below was brought. 
Lehman V. McQuown (C. C.) 31 Fed. 138; Davis v. Duncan (C. C.) 
19 Fed. 477; Farmers' L. & T. Co. v. Central R. of lowa (C. C.) 
7 Fed. 537 ; Jesup v. Wabash, St. L. & P. Ry. Co. (C. C.) 44 Fed. 
663, 665, 666; Beach on Receivers, §§ 725, 802; Smith on Re- 
ceiverships, § 286; Anderson on Receivers, § 586. The court be- 
low did not in its charge to the jury include in words or substance 
the instruction asked for. The receivers were entitled to it and 
there was error in denying it. 

There are a number of assignments to portions of the charge, 
and to the refusai of instructions, touching the lawfulness or un- 
lawfulness of the barrel package charges complained of. Thèse 
assignments cannot be sustained. Whether a given transportation 
charge is just and reasonable, or unreasonable and excessive, is 
peculiarly a question for a jury. In Texas & Pac. Railway v. In- 
terstate Com. Corn., 162 U. S. 197, 219, 16 Sup. Ct. 666, 675, 40 L. 
Ed. 940, the court said: 

"The third section forbids any undue or unreasonable préférence or ad- 
vantage in favor of any person, company, flrm, corporation or locality ; and 
as there is nothing in the act which deflnes what should be held to be due or 
undue, reasonable or unreasonable, such questions are questions not of law, 
but of fact." 

We perceive no reason why the principle hère enunciated should 
not be applicable to the terms "unjust and unreasonable" as em- 
ployed in the first section. Upon the facts disclosed in the rec- 
ord there may be room for a différence of opinion among intelli- 
gent men touching the justness and reasonableness of the alleged 
overcharges, and, were it not for error on other points, the ques- 
tion was properly left to the jury. 

For the reasons hereinbefore given, and particularly in view 
of the invalidity of the orders of réparation on which both of the: 
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actions are based, and others we hâve not deemed it necessary to 
discuss, the judgment below in each of the two actions must be ab- 
solutely reversed, with costs ; and it is so ordered. 



GUILD et al. v. ANDREWS et al. 

(Circuit Court of Appeals, Bighth Circuit, April 17, 1905.) 

No. 1,977. 

1. CoNTEACTs— Construction op Sewee— Provision Making Engineee's Dé- 

cision Final— CoNCLusiVENEss of His Action. 

A stipulation In a contract for the construction of a sewer, making an 
engineer the arbiter of the amount and eharacter of the work done, Its 
conformity to the contract, and the compensation to be paid, is valid and 
obligatory on the parties, and the engineer's action thereunder is final 
and conclusive, in the absence of fraud or such gross mistakes as Imply 
bad faith or a fallure to exercise an honest judgment. 

[Ed. Note. — For cases In point, see vol. 36, Cent. Dig. Municipal Corpo- 
rations, § 890.] 

2. Samb>— Peesumption of Good Faith on Part of Enginebe— When Ovee- 

COME BT Geoss Mistakes. 

While it is sometimes said that, to be efficient to destroy the final 
and conclusive eharacter of the engineer's action, gross mistakes must be 
such as not only to imply, but to necessarily imply, bad faith, the dis- 
tinction Is idéal, rather than practical. Good faith, whieh is presumed 
In the absence of clear and convincing évidence to the eontrary, renders 
the action of the engineer final and conclusive. Bad faith renders it of 
no eflfect. Gross mistakes imply bad faith only when, ail the circum- 
stances duly considered, they cannot be reconclled with good faith, and 
then they not only imply, but necessarily imply, bad faith. 

S. Samb— Action of Engineee's Authoeized Inspectoes— Insteuction to 

JUBT. 

Instructions to the effect that if the work was done in the présence 
of the engineer's authorized inspectors, and as dlrected or permitted by 
them, the contractors would not be responsible for or affected by any 
defects due to mistakes of the inspectors, whether or not the manner 
in which they directed or permitted the work to be done was in accord- 
ance with the contract, ware properly refused, because such instructions 
erroneously assumed that the municipality would be concluded by ail 
mistakes of the inspectors, whether made honestly and in good faith, or 
otherwise, and because they erroneously dlsregarded the provision of the 
contract requiring the engineer to make a final and eareful inspection of 
the work after its completion, and the further provision requiring the 
contractors to take out and replace any work found to be imperfect prior 
to final acceptance, whether It had been passed upon by an inspecter or 
not 

4. Same— Conclusive Efi-ect of Engineee's Final Acceptance— Bad Faith 
—Insteuction— Eeeoe Not Pbejudicial. 

An instruction that "any failure of the engineer to consider ail mat- 
ters submitted to him is, to that extent, a fraud upon the party discrimi- 
uated against," Is error, If standing alone and broadly applicable to each 
and ail of the many matters of varying degrees of importance bearing 
upon the proper completion and acceptance of the work. The effect of a 
failure to consider any particular matter dépends, as in the instance of 
other mistakes, upon whether the failure was fraudulent or so gross as 
to imply bad faith. But, it appearlng in the présent case that the jury 
must hâve found that there was an entire failure on the part of the engi- 
neer to make a final and eareful inspection of the work as required by 

137 P.— 24 
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thè contract, and therefore a f allure to consider whéther the work as 
completed conformed to the requlrenients of the contract, the errer in 
the instruction was without préjudice because a failure to consider the 
character and effect of the completed work, under such a contract, is so 
. gross a departure from duty as to imply bad faith and render the engi- 
neer's acceptance inconclusive. 

5. Instructions— No Ebeob if Charge as an Bntikety is Impartial and 

COBBECT. 

Where In Its entlrety the charge is an impartial and correct exposition 
of the law applicable to the questions arising upon the évidence, error 
cannot be successfuUy assigned upon portions of the charge which appear 
to be subject to criticism when separated from the context and from the 
main body, but which are not subject to criticism when considered in con- 
nection wlth the Immédiate context and other portions. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

This was an action at law by the sewer district against George Guild, J. 
C. Guild, and the United States Fidelity & Guaranty Company to reeover dam- 
ages claimed to hâve been suatalned by the plaintiff through the failure of 
the Guilds, for whom the guaranty company was surety, to conatruct and 
complète a sewer System in accordance with a contract entered into with the 
sewer district. The défense was that the sewer System had been constructed 
and completed under the supervision and to the satisfaction of the engineer 
selected by the sewer district, and that the terms of the contract made his 
acceptance of the worli final and conclusive. The défendants Guild also in- 
terposed a eounterclaim for a balance claimed to be due to them under the 
contract. The crucial issue presented by the pleadlngs, and to which the 
évidence was directed, was whether or not the engineer's supervision and 
acceptance of the work were fraudulent or attended by such gross mistakes 
as implied bad faith or a failure to exercise an honest judgment. Thèse pro- 
visions were In the contract: 

"19. • • ♦ No pipe shall be laid, or other construction work done, ex- 
cept in the présence of the engineer or his authorized inspectors, and the 
engineer may order the removal and relaying of any pipe or the reconstruc- 
tion of any work which has been done without such présence. * * *" 

"25. Upon notification by the contracter of the completion of the work, the 
engineer will carefully inspect ail sewersj appurtenances and ail other work 
done by the contractors. * * * In gênerai the work shall comply with 
thèse spécifications, and if found not to be so in any respect, it shall be 
brought to the proper conditions by cleaning, pointing, or if necessary ex- 
cavating and rebuilding, ail at the expense of the contracter. But if it be 
found, after uncovering any pipe or other work, at the order of the engineer, 
that no defects exlst, or that a defect was not due to the.fault of the con- 
tractor, then the expense of this shall be borne by the District. , 

"26. • * • The work shall be .prosecuted in such manner and from as 
many différent points, at siïch time and with such force as the engineer may 
détermine from time to time during the progress of the work.. * * *" 

"28. When any .work or material is found to be imperfect, whether passed 
upon by the inspecter or not, the said work shall be taken up and replaced 
by new work without delay, at any time prier to final acceptance. * * *" 

"33. The Engineer-in-charge shall hâve the final décision of ail matters in 
dispute involving the character of the work, the compensation to be made 
therefor, or any question arising under this contract. He shall, as represent- 
ing the District, hâve the option of making any changes in the Une, grade. 
pian, foria, position, dimensions ar material of the work hereln contemplated 
elther before or after construction is begun, and ail othér explanations or di- 
rections necessary for earrying ont or completing satlsfactorily the différent 
descriptions of work contemplated and provided for under this contract will 
be given by the engineer. 

"34. The çontractor must perform the work contracted for strictly accord- 
ing to thèse spécifications, and foUow at ail times, without delay, ail orders 
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and Instructions of the englneer in the prosecutlon and completlon of the 
work, and every part thereof, and be constantly on the ground or be repre- 
sented by a duly qualifled person to look after the work and recelve Instruc- 
tions. 

"35. * • * When the contract shall hâve been completeiy performed on 
the part of the contracter, the engineer shall proceed to malîe final measure- 
ment and estimâtes of same, and shall certify the same to the Board. 
* • *" 

The jury found for the plaintiff, and the défendants now seek to reverse the 
judgment wMch was rendered upon the verdict. 

Frank Spurlock and J. F. Loughborough (F. V. Brown and D. 
H. Cantrell, on the brief), for plaintiffs in error. 

M. L. Stephenson and Jacob Fink (R. W. Nicholls, on the brief), 
for défendants in error. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

VAN DEVANTER, Circuit Judge, after stating the case as 
above, delivered the opinion of the court. 

A stipulation in a contract like the one hère sued upon, making 
an engineer, inspector, or other person the arbiter of the amount 
and character of the work done, its conformity to the contract, and 
the compensation to be paid, is valid and obligatory upon the 
parties, and the action of the arbiter thereunder is final and con- 
clusive, in the absence of fraud or such gross mistakes as imply 
bad faith or a failure to exercise an honest judgment. Kihlberg v. 
United States, 97 U. S. 398, 24 L. Ed. 1106; Sweeney v. United 
States, 109 U. S. 618, 3 Sup. Ct. 344, 27 L. Ed. 1053 ; Martinsburg 
& Potomac R. R. Co. v. March, 114 U. S. 549, 5 Sup. Ct. 1035, 29 L. 
Ed. 255 ; Chicago, Santa Fe & California R. Co. v. Price, 138 U. S. 
186, 11 Sup. Ct. 290, 34 L. Ed. 917 ; United States v. Gleason, 175 
U. S. 588, 20 Sup. Ct. 228, 44 L. Ed. 284; Elliott v. Missouri, Kansas 
& Texas Ry. Co., 21 C. C. A. 3, 74 Fed. 707 ; United States v. Bon- 
ness, 60 C. C. A. 321, 125 Fed. 485 ; Hot Springs Ry. Co. v. Maher, 
48 Ark. 522, 3 S. W. 639. 

The contention is made that, to be eiificient to destroy the final 
and conclusive character of the arbiter's action, gross mistakes must 
be such as not only to imply, but to necessarily imply, bad faith. 
The distinction is idéal rather than practical, as is illustrated in 
Martinsburg & Potomac R. Co. v. March, and Chicago, Santa Fé 
& California R. Co. v. Price, supra, where the two expressions are 
used interchangeably and as having the same meaning. Good faith, 
which is presumed in the absence of clear and convincing évidence 
to the contrary, renders the action of the arbiter final and con- 
clusive. Bad faith renders it of no efïect. Gross mistakes imply 
bad faith only when, ail the circumstances duly considered, they 
cannot be reconciled with good faith, and then they not only imply, 
but necessarily imply, bad faith. 

The évidence produced upon the trial covers more than 800 
pages of the printed record. It has been attentively read and care- 
fuUy considered, with the resuit that we are agreed in the con- 
clusion that there was substantial évidence tending to show mis- 
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takes in the work so numerous, so serious, so readîly observable, 
so generally favorable to the contractors, and therefore so gross, as 
to imply bad faith in the supervision and acceptance of the work. 
There was also substantial évidence to the contrary. The conflict 
made it necessary to submit the case to the jury, and the défendants' 
request for a directed verdict was properly refused. 

Several instructions requested by the défendants were to the 
effect that if the work was donc in the présence of inspectors, and 
as directed or permitted by them, the contractors would not be re- 
sponsible for or affected by any defects due to mistakes of the in- 
spectors, whether or not the manner in which they directed or per- 
mitted the work to be done was in accordance with the contract. 
Thèse requests were properly refused because they erroneously as- 
sumed that the sewer district would be concluded by ail mistakes 
of the inspectors, whether made honestly and in good faith, or other- 
wise, and because they erroneously disregarded the provision of the 
contract requiring the engineer to make a final and careful inspec- 
tion of the work after its completion, and the further provision re- 
quiring the contractors to take out and replace any work found to 
be imperfect prior to final acceptance, whether it had been passed 
upon by an inspector or not. In this connection it should be ob- 
served that the court charged the jury that as the inspectors repre- 
sented the engineer, and were clothed with a power of supervision 
over the work as it progressed, mère négligence or errors of judg- 
ment on their part would not be chargeable to the contractors. 

One portion of the charge was as follows : 

"As frand can but seldom be proven by direct évidence, the jury should 
carefully conslder 'ail the évidence and circumstances surrouuding ail the acts 
of the engineer and the contractors, in order to détermine from them whether 
he acted honestly and in good faith when he supervised, Inspected, and at last 
accepted the work as being In accordance with the terms of the contract and 
the spécifications thereof, and certifled the amounts which are now claimed 
by the défendants in this action." 

It is said of this instruction that it was calculated to cause the 
jury to regard ail the acts of the engineer and the, contractors with 
suspicion, and to hâve the effect of transferring the burden of 
proof from the plaintifï to the défendants. The criticism has very 
slight, if any, justification in the terms of the instruction, and lias no 
justification in the charge as an entirety because in the same con- 
nection the jury were plainly told that the law présumes honesty 
and good faith, and places the burden of proof upon him who as- 
serts the contrary. 

Another portion of the charge of which complaint is made is as 
follows : 

"You will consider whether, in passlng on this work, he was guilty of such 
gross errors or mistakes as would lead you to believe he acted fraudulently 
for the purpose of favoring the contractors, for, in the absence of direct testi- 
mony to establish fraud, gross errors, which an experlenced and compétent 
engineer, acting honestly, is not reasonably supposed to make, and which ma- 
terially favor one of the parties to the contract at the expense of the other 
party, raise a strong presumption of fraud, which, If not explained, may make 
this presumption conclusive." 
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This instruction permitted the Jury, in determining the honesty 
and good faith of the engineer's action, to consider what would hâve 
been the probable action of an experienced and compétent engineer, 
acting honestly, in the same situation ; but, as the uncontradicted 
évidence disclosed that the engineer had had large expérience and 
was of acknowledged compétence, the instruction was not objec- 
tionable as permitting his action to be judged according to a stand- 
ard of expérience and compétence which he did not possess. It is 
said that an experienced and compétent engineer may commit gross 
mistakes, not reasonably supposable of him, v^rhich materially favor 
one party at the expense of the other, and yet are due to mère négli- 
gence or errors of judgment, and not to fraud or bad faith; and 
therefore it is claimed this instruction permitted the jury to présume 
fraud or bad faith from gross mistakes which were reconcilable 
with honesty and good faith. This interprétation of the instruction, 
if permissible at ail, is not so apparent as to hâve created any mis- 
apprehension or confusion in the minds of the jurors, when other 
portions of the charge are considered. In terms which are unmis- 
takable, and which the jury could not hâve failed to regard as con- 
trolling, it was stated and reiterated in other portions of the charge 
that the action of the engineer could not be revised for mère négli- 
gence or errors of judgment, even though injurions to the sewer 
System, and that, unless he was guilty of such gross mistakes as 
implied bad faith or a failure to exercise an honest judgment, his 
action was unassailable and conclusive. Certainly, if he committed 
gross mistakes, which an engineer of his expérience and compétence, 
acting honestly, would not be reasonably supposed to make, which 
were not reconcilable with mère négligence or errors of judgment, 
and which materially favored one party to the contract at the ex- 
pense of the other, a strong implication of bad faith would arise 
therefrom, which, in the absence of an explanation, would be con- 
clusive. We think this was plainly the efïect of the instruction 
when considered in connection with other portions of the charge. 

One portion of the charge was as follows : 

"The contractors eannot avold the loss and expense where It appears, from 
the nature of the work done, that, If passed on favorably by the engineer in 
charge, he was guilty of gross mistakes in the performance of his duty to- 
wards his employer. Where the work approved by the engineer is so détective 
that any man of ordinary prudence, famillar with such work, as the con- 
tractors, according to the évidence in this case are shown to be, must know 
that It would not attaln the object for which it is intended, then a strong pre- 
sumption of fraudulent collusion between the contractors and the engineer in 
chargé may naturally arise, although it is not conclusive. Their duty would 
be to notify the sewer district of thèse acts of the engineer, if it is apparent 
to them, as reasonable men, that his acts are such as wlll resuit in disaster, 
and perhaps defeat the object for which the work is intended and contem- 
plated." 

It is said that this instruction embodies three erroneous propo- 
sitions : (1) That the contractors could not avoid the loss if it 
was apparent to them that the engineer was guilty of gross mis- 
takes in the acceptance of thé work, regardless of whether thèse 
mistakes were such as to imply bad faith ; (3) that a strong pre- 
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sumption of fraudulent collusion between the contractors and the 
engineer arose if the work approved by the latter was so defective 
that the contractors must hâve known it would not attain the object 
for which it was intended; (3) that the contractors should hâve 
notified the sewer district if it was apparent to them that the action 
of the engineer was such as to resuit in disaster. At the trial one 
contention of the défendants was that, even though the engineer 
acted fraudulently in accepting the work, his action was final and 
conclusive, unless the contractors participated in the fraud. This 
instruction had référence to that contention, and, as its terms show, 
was directed to matters from which it might be properly inferred 
that the contractors participated in the fraud, rather than to a state- 
ment of what gross mistakes would render the engineer's action in- 
conclusive. That had been carefully and correctiy stated in an 
earlier portion of the charge, and, when gross mistakes were subse- 
quently mentioned, référence was plainly had to that statement. 
This is illustrated by the concluding statement in the charge, which 
was as follows : 

"There are one or two sllght corrections I want to make In my charge to 
you. My attention was ealled to the fact that I used the words 'carelessiy' 
and 'négligence' in speaking of the examination of the work of the action of 
the engineer. If I dld, I did not mean to use the words 'carelessly' or 'négli- 
gence.' What I meant was 'recklessly' and 'gross mistakes.' Now, his cou- 
duct, in order to imply bad faith, must hâve been reckless, and he must bave 
been guilty of such gross mistakes as to Imply bad faith. That is what I 
meant." 

But the instruction under considération was not altogether silent 
in respect of what was meant by gross mistakes. It spoke with 
reasonable accuracy when it referred to the engineer's approval of 
work which was so defective that any man of ordinary prudence 
familiar therewith must know that it would not attain the object 
for which it was intended, and also when it referred to acts of the 
engineer which it would be apparent to reasonable men would resuit 
in disaster. It is not reasonably conceivable that the contractors, 
with knowledge that the conditions were as stated in the instruction, 
would hâve remained silent and hâve sought to avail themselves of 
the engineer's action unless they were participating in his breach of 
duty and bad faith. If they did participate therein, his acceptance 
of the work was inconclusive, and they were liable for the loss and 
expense reasonably incurred by the sewer district in completing 
the work in accordance with the con tract. 

Another portion of the charge was as follows : 

"But the engineer cannot dispense with a substantial part of the work. 
Thus, as the contract provided for substantial foundations for the pipes where 
the ground Is so soft that it will not support them without a foundation, bis 
failure to require the contractors to put dry dirt, sand^ or concrète under 
them would not be conclusive on the district, and would be évidence to be 
considered by you on the question/of fraud and collusion with the contractors. 
espeeially if the contractors, as experienced sewer builders, should hâve known 
and did know that withoUt such foundations the pipes in thèse places would 
sink, and thus seriously afCect the sewer System and its efïiciency." 

The criticism of this instruction is that the contract clothed the 
engineer with large discrétion in making changes in the specifica- 
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tions, and that, if he dispensée! with the pipe foundations in the 
exercise of an honest judgment, his action was final and conclusive, 
even though the change subsequently proved to be a détriment to 
the sewer system. But ail this was plainly conceded in the charge. 
In close connection with the portion complained of, it was said 
that the contractors would not be affected by the fact that changes 
in the spécifications made in good faith by the engineer afterward 
proved to be injurions to the sewer district, and also that if, through 
an error of judgment of the engineer, committed in good faith, suf- 
ficient foundations were not placed under the pipes, and the work 
had to be altered in this respect after its acceptance, the contractors 
would not be liable for the cost of the altération, but that it would 
be otherwise if the foundations had been dispensed with fraudulent- 
ly for the purpose of saving expense to the contractors. When ail 
that was said upon the subject is considered, it is apparent that the 
law was correctly stated. 

Error is assigned upon this passage in the charge : "Any failure 
of the engineer to consider ail matters submitted to him is, to that 
extent, a fraud upon the party discriminated against." If this 
passage had stood alone, and if the case made by the évidence had 
permitted the jury to apply it broadly to each and ail of the many 
matters submitted to the judgment of the engineer, it would hâve 
been prejudicial error. Of course, it was the engineer's duty to 
consider each of the matters submitted to him by the contract, but 
not every failure to perform his duty would render his final action 
inconclusive. The efifect of the failure, as of any other mistake, 
would dépend upon whether it was fraudulent, or was so gross as 
to imply bad faith. If he honestly and in good faith accepted the 
work after finally inspecting it, the acceptance was conclusive, even 
though he failed to consider some of the many matters which it 
was his duty to consider. Necessarily the acceptance of the work, 
as completed according to the contract, depended upon the con- 
sidération of so many matters of varying degrees of importance that 
it was possible for him to overlook or neglect some of them, and yet 
be in the exercise of an honest judgment. But the passage com- 
plained of did not stand alone. It was preceded by the statement 
that when the pleadings impugn the engineer's conduct, and the 
évidence tends to show that he "willfuUy disregarded his duties," 
it becomes necessary "for the jury to détermine whether he acted 
negligently, merely, but honestly, or whether he acted fraudulently," 
and it was followed by the statement that the verdict must be for 
the défendants "if you find there was no fraud on the part of the 
engineer when he made the final inspection and accepted the work 
and certified it as being complète, nor * * * such gross mis- 
takes as would imply bad faith or failure to exercise an honest judg- 
ment." Thèse further statements so clearly put the matter before 
the jury in the right way that error was avoided. Much of the 
évidence was dirfected to the claim on the part of the plaintifif that 
there had been an entire failure to make a final inspection, and 
therefore a failure to consider whether the work, as completed, con- 
formed to the requirements of the contract, and the record makes it 
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certain that this question was resolved in favor of the plaintiff by 
the verdict of the jury. In this situation, the error in the instruc- 
tion, even if not avoided by other portions of the charge, was clearly 
without préjudice, because the provisions of the contract were such 
that a failure to consider the character and effect of the completed 
work was so gross a departure from duty on the part of the en- 
gineer as to imply bad faith and render his acceptance of the work 
inconclusive. 

It may be properly observed of the charge that it was almost 
necessarily a long one, and, as is not infrequently true, some por- 
tions, when separated from the immédiate context and from the 
main body, appear to be subject to criticism ; but, when they are 
considered in connection with the immédiate context and with 
other portions, the ground for criticism disappears. In its entirety 
the charge was an impartial and correct exposition of the law ap- 
plicable to the questions arising upon the évidence. This is ail that 
was required. 

Other errors are assigned, but no useful purpose will be served 
by a discussion of them. Upon fuU considération, they hâve been 
found to be untenable — some because the exception taken at the 
trial was not sufficiently spécifie to présent any question to this 
court, and others because the ruling was manifestly correct. 

The judgment is afiîrmed. 



WEBSTER v. LANUM. 

(Circuit C!ourt of Appeals, Second Circuit. February 27, 1905.) 

No. 130. 

Limited Paetneeships— IiIA-BH-itt of Spécial Paetîseb— New York Statutb.. 
Under the New York statute providing for tlie formation of limited 
partnerstilps, which requires ttie fillng of a certiflcate showing the amount 
of capital contributed by a spécial partner, and an affldavit that sucU 
capital bas been "actually and in good faith pald in In cash," and makesi 
him liable as a gênerai partner in case such certiflcate or affldavit is 
false, but contains no provision with respect to the capital of the gênerai 
partners, nor requirement that the same shall be shown, It is immaterial 
where a spécial partner obtalns the money. which he puts In, if it is ac- 
tually pald In cash, so that it may be used by the firm as capital, and he 
Is not liable as a gênerai partner because of the fact that the money was 
furnished to him as a loan or gift by thlrd persons, or by a pre-existing 
flrm merged into the new partnership or its members. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Charles N. Morgan, for plaintifï in error. 
Paul Armitage, for défendant in error. 

Before WALI^ACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the de- 
fendant in the court below to review a judgment entered for the 
plaintiff upon the verdict of a jury. The action was brought to- 
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recover an indebtedness owing to the plaintifï by Seymour John- 
son & Ce, a limited partnership formed under the statute of New 
York. The partnership was created January 3, 1900, by the filing 
of the certificate required by the statute, which among other 
things recited the name of Seymour Johnson & Co. as the firm 
name, the name of Webster as the spécial partner, and that the 
amount of the capital contributed by said spécial partner Webster 
was $100,000. In the accompanying aiïidavit required by the stat- 
ute, which was filed at the same time, it was recited that the $100,- 
000 contributed by said spécial partner Webster had been actually 
and in good faith paid in cash. Subsequently and February 7, 1900, 
a certificate was filed reciting that the amount contributed by 
Webster as spécial partner had been increased from $100,000 to 
$200,000, and the affidavit filed therewith recited that such sum had 
been actually and in good faith paid in in cash. The question 
litigated upon the trial was whether Webster did contrJbute and 
in good faith pay in cash the spécial capital mentioned in the cer- 
tificates. 

It appeared upon the trial that prior to the formation of the 
limited partnership some of the gênerai partners had been doing 
business as a firm by the style of Seymour Johnson & Co. ; that 
the firm was indebted to one Goslin in the sum of $60,000 ; that 
an arrangement was made between the members of this firm, 
Goslin, and one Ammon contemplating the formation of a limited 
partnership in which Webster was to be the spécial partner, and 
Goslin and Ammon should provide the capital which was to be 
contributed in his name. This arrangement was carried out on 
January 2d in the following manner: The existing firm drew its 
check for $60,000 (the amount of its indebtedness to Goslin), and 
deposited it to the crédit of Ammon with the Wells Fargo & Co. 
Bank, where Ammon had on deposit $40,000; upon the deposit of 
the $60,000 to the crédit of Ammon he made his check upon the 
Wells Fargo & Co. Bank for $100,000, and handed it to one of 
the members of the firm ; thereupon the firm transferred the check 
to Webster, and Webster deposited it to his own crédit in a bank 
with which he had an account; and immediately thereafter Web- 
ster drew his own check for the same amount upon the bank, and 
handed it to one of the members of the firm, who had it cashed ; 
and thus the firm received the $100,000 in full. It was a part of 
the arrangement that Goslin should receive 40 per cent, of the 
profits of the limited partnership and Ammon 20 per cent. Web- 
ster testified that the money (represented by the check handed 
to him) went to him and through his bank, and his own check 
went against it, simply to enable him to send the money to the 
firm of Seymour Johnson & Co., and as far as he was concerned 
the transaction was merely an accommodation to Mr. Johnson, 
who told him it ,wouId assist the firm. The capital subsequently 
contributed in the name of Webster, and mentioned in the certifi- 
cate filed February 7th, was furnished in substantially the same 
way by Goslin and Ammon, and a detailed statement of the facts 
respecting that transaction is unnecessary. Some évidence was 
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given tending to show that Goslin was a member of the pre-existing 
firm. 

The trial judge instructed the jury, in substance, that if they 
found that the $100,000 which was furnished to Webster, and 
which Webster put back into the partnership, was money of the 
firm, or money which Goslin and Ammon had loaned to the iirm, 
W^ebster had not paid into the capital in good faith the sum of 
$100,000, and he was liable as a gênerai partner; but if they found 
that Goslin and Ammon loaned the $100,000 to Webster, so that 
he became liable to them for the amount, or if they found that 
Goslin and Ammon gave this amount to Webster, then Webster 
was not liable. He further instructed the jury, in substance, that 
if the amount which Webster paid in was loaned to him for that 
purpose by the firm, or the partners therein individually, they 
would be justified in finding that he had not paid in the amount 
in good faith. He also instructed the jury if they found that the 
défendant went through the form of contributing the spécial capi- 
tal to the partnership, and did not actually contribute the amount 
in cash in good faith to the common stock, the eertificates and af- 
fîdavits filed were false, and their verdict should be for the plain- 
tiff. On behalf of the défendant the trial judge was requested to 
charge "that the évidence shows that Goslin and Ammon intended 
it [the $100,000] to be furnished to Webster to be contributed 
by him as spécial capital." The court declined so to charge, and 
submitted the question to the jury whether the évidence so showed. 

The principal assignments of error are based upon the exceptions 
to the instructions thus given or refused. We find no occasion 
to review the other assignments of error, because upon the undis- 
puted facts, established by évidence which was not objected to, 
the défendant was or was not liable as a gênerai partner, and the 
trial judge would hâve been justified in taking the case from the 
jury and directing a verdict. 

Upon the évidence it was entirely clear that it was the scheme 
of the members of the pre-existing firm, and of Goslin and Am- 
mon, when they entered into the arrangement by which the capi- 
tal was to be supplied which was to be contributed in the name of 
Webster, to constitute Webster a spécial partner only in name, 
and, while holding him out to the public as the spécial partner, 
to secure for Goslin and Ammon exemption from liability as part- 
ners. The scheme contemplated was carried out. The capital to 
be contributed by the spécial partner was actually paid in, but it 
came substantially from Goslin and Ammon or from the pre-exist- 
ing firm, and only formally from Webster. It was in a sensé con- 
tributed by him, because it was derived from funds standing in his 
name on the books of the bank upon which his check was drawn. 
In efïect it was contributed by Goslin and Ammon, or by the firm, 
because his check was drawn upon funds which they had sup- 
plied to him, and which were not his for any other use than as a 
temporary deposit to be checked out again and handed over to the 
pre-existing firm. If there was an agreement or understanding 
between the others that the amount should be regarded as a tem- 
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porary loan or as a gift to Webster, he was not a party to it, and 
there was not a scintilla of évidence upon the trial to show that 
he was informed of such an understanding or regarded himself 
as under any other obligation to any person than to use it as he 
did use it. Consequently Webster did not incur any obligation 
either to Goslin and Ammon or to the pre-existing firm, though 
he would hâve incurred one if he had misapplied the check which 
was intrusted to him. 

For the protection of those who may become creditors of the 
partnership by giving them an opportunity to be informed con- 
cerning the facts required to be stated in the certificate, and to 
prevent misinformation to them, the statute provides that any 
false statement in the certificate, by the filing of which the lim- 
ited partnership is created, or in the affidavit accompanying the 
certificate, shall render the spécial partner liable as a gênerai part- 
ner. The courts of New York treat the statute as remédiai in 
nature, and consider substance rather than form in determining 
whether its provisions hâve been complied with. According to 
thèse décisions, if the provisions hâve been substantially com- 
plied with, so that those who are entitled to the information which 
they are intended to afford can suiïer no détriment, a departure 
in literal conformity will not subject the spécial partner to the 
îiabilities of a gênerai partner. Smith v. Argall, 6 Hill 479 ; Fifth 
Avenue Bank v. Colgate, 120 N. Y. 396, 24 N. E. 799, 8 L. R. A. 
712 ; White v. Eiseman, 134 N. Y. 103, 31 N. E. 276. Thus, the 
statement required in the affidavit, that the sum specified in the 
certificate has been "actually and in good faith paid in in cash," 
is held to hâve been substantially true when it appears that the 
amount was contributed by a delivery for that purpose by the 
spécial partner to the gênerai partner of a certified check, and 
even by the delivery of an uncertified check when it appears that 
his account in the bank upon which it was drawn was good for 
the amount, and that the check was paid upon présentation im- 
mediately after the formation of the partnership. On the other 
hand, it is held that the statement was not substantially true when 
it appears that the contribution was in the form of goods or crédits, 
or anything else which is not in substance and effect a cash pay- 
ment. The requirement of the statement in the affidavit that the 
amount of the spécial capital has been "actually and in good faith 
paid in" is designed to inform prospective creditors not only that 
the capital has been actually paid in cash, but also that it has not 
been paid collusively, and that there is no secret or illicit arrange- 
ment between the gênerai partners and the spécial partners where- 
by it is in effect a fictitious payment, or one which will not prac- 
tically inure to the use of the partnership. If the amount has 
been paid in cash, so that it becomes a part of the capital, for use 
as capital may ordinarily be used by a partnership, the require- 
ment is satisfied. In this case the partnership actually received 
the contribution; and this would be none the less true if Webster 
had paid in the amount from money borrowed from Goslin and 
Ammon or from the old firm, It is wholly immaterial from what 
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source the spécial partner dérives the money with which he makes 
his contribution. As was said in the case of Lawrence v. Merri- 
field, 42 N. Y. Super. Ct. 36, affirmed 73 N. Y. 590: 

"No part of the statute régulâtes the means which may be used by the 
spécial partner to obtaln the money he makes spécial capital. If they be 
fraudulent or unlawful, the remedy is not given by this statute, nor while 
the other demands of the statute are satisfled do thèse means injure the cred- 
itors or other persons." 

In that case the specîal partner and the gênerai partner had 
been copartners in a pre-existing firm, and the spécial partner had 
sold his interest in that firm to the gênerai partner for cash, and 
paid in the cash as his contribution to the limited partnership, and 
the court held that this was a legitimate transaction. In Van 
Ingen v. Whitman, 62 N. Y. 513, the spécial partner was entitled 
to $30,000 as his interest in a firm of which he and one White were 
members, and, in contemplation of forming a limited partner- 
ship in which White was to be one of the gênerai partners and 
he a spécial partner, authorized White to convert the assets of the 
old firm into cash, and pay the amount as his contribution as spé- 
cial partner, and it was sought to hold him liable as a gênerai 
partner because the statement in the affidavit that the amount had 
been actually and in good faith paid in was false. The court held 
that the question was whether the interest had been turned into 
cash which went into the capital at the time the certificate was 
filed, and it is apparent from the opinion that if this question had 
been found in favor of Whitman the décision would hâve been 
in his favor. In Metropolitan National Bank v. Sirret, 97 N. Y. 
320, it was held that while the spécial partner, being a member of 
a firm engaged in carrying on the same business intended to be 
conducted by the limited partnership, may not put in his stock 
in the old concern upon a valuation as his contribution to the capi- 
tal of the new firm, if he has paid in his share in cash the new 
firm is not prohibited from purchasing in good faith the stock of 
the old firm, or from paying for it out of the capital so contrib- 
uted, although it may happen that the spécial partner is entitled 
to receive the whole of the purchase money; and this is so al- 
though there was an expectation on the part of the spécial partner 
and the other members of the old firm at the time of the formation 
of the limited partnership that it should purchase with the money 
so contributed the stock of the old firm. The court expressed the 
opinion that if in .an antécédent contract between the spécial part- 
ner and the other members of the old firm it had been made a 
condition of his contribution to capital that the new partnership 
should make the purchase of the old firm and pay for it out of 
the amount to be paid in by him, the payment could not be up- 
held as made in good faith, in cash, as the agreement would prac- 
tically deprive ihe gênerai partners of the control of the money 
by appropriating it in advance. From thèse décisions it appears 
that the circumstance that the spécial partner has derived the 
money which he has contributed to the partnership from one of 
the gênerai partners is of no significance as tending to show that 
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his contribution was not paid in good faith. What différence can 
it make whether he has borrowed it or received it in payment of 
an obligation? In either case the effect upon the financial ability 
of the gênerai partner is the same. Concededly the spécial partner 
can borrow the money for the purpose from any other person 
than the gênera! partner. His financial ability is a matter of 
which the statute takes no notice. The learned trial judge, in 
some of his observations to the jury, expressed the opinion that 
to permit the spécial partner to make his contribution out of money 
borrowed from the gênerai partners could not hâve been contem- 
plated by the statute, because the transaction would leave the as- 
sets of the partnership just as they were before. By this he prob- 
ably meant that if the gênerai partners had not loaned the money 
they could hâve used it in the business of the partnership, and 
therefore the assets of the partnership would not be increased by 
the contribution of the spécial partner. But the statute does not 
require the amount of the capital contributed by the gênerai part- 
ners to be stated in the certificate, and it thereby treats any in- 
formation to the creditors respecting their financial responsibility 
as something which is not essential. 

We think the trial judge erred in instructing the jury in sub- 
stance that Webster had not paid in the capital in good faith if 
they found that he had borrowed it from the old firm or from 
Goslin and Ammon. 

If the statute means that the contribution to be made by the 
spécial partner must be made from his own money, the statements 
in the certificate and afïàdavit were f aise ; but if the statute. only 
means that it must be actually paid in, so as to be in the control 
of the gênerai partners free from ail contingencies save those that 
arise from the nature of the business, then the statements were 
literally true. As was said in Smith v. Argyle, supra : "The 
amount contributed by the spécial partner is a vital élément in de- 
termining the responsibility of the firm and in fixing its crédit." 
But if it is of no conséquence whether he borrows the money 
and thus becomes obligated to the lender in an equal amount, it 
cannot be of conséquence whether his financial responsibility be 
large or small, and it must therefore be quite immaterial whether 
he be using his own money or money which in substance belongs 
to another. 

The learned judge observed to the jury in response to a request 
for instructions in behalf of the défendant that the fact that Web- 
ster did not use his own money to make the contribution did not 
subject him to liability. He said: "He might hâve borrowed it 
from others than the firm. It might hâve been given to him. 
He might lawfully be the mère channel through which other per- 
sons fumished this money as spécial capital in his name." In this 
opinion we think he correctly stated the law of the case. 

The question was not presented by the pleadings or upon the 
trial whether Webster was liable as a gênerai partner because of 
the false statement that he was a spécial partner. Upon the facts 
proved upon the trial it is plain that this relation never existed be- 
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tween the gênerai partners and himself . He never had any in- 
terest in the business of the limited partnership, and it was never 
contemplated that he should hâve any. His only connection with 
it was that of a masquerader. But we are unable to conclude that 
he did not actually pay in his contribution of spécial capital, or 
that the statement in the affidavit that he had paid it in good faith 
was not true. 

The judgment is reversed, with instructions to the court below 
to order a new trial. 



UNITED STATES v. DURAND. 
(Circuit Court of Appeals, Second Circuit. February 28, 1905.) 

No. 39. 

1. CusTOMS DuTiEs— Classification— Blown Glasswaee— Glass Blanks. 

Helâ, that crude, incomplète articles of glass, known as "blanks," pro- 
duced by blowing glass Into a mold, which are suitable only to be placed 
in the hands of glass cutters for further manufacture into flnished arti- 
cles, are not within the provision for "blown glassware" in Tariff Act 
July 24, 1897, c. 11, § 1, Schedule B, par. 100, 30 Stat. 157 [U. S. Comp. 
St. 1901, p. 1638], but are dutiable under thé provision for "ail glass 
or manufactures of glass," In paragraph 112 of said act, 30 Stat. 158 [U. 
S. Comp. St. 1901, p. 1635]. 

2. Same— Commercial Désignation. 

The term "glassware" in the provision for "blown glassware" in Tariff 
Act July 24, 1897, c. 11, § 1, Schedule B, par. 100, 30 Stat 157 [U. S. 
Comp. St. 1901, p. 1633], Is not a term of gênerai commercial désigna- 
tion. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Appeal from the décision of the Circuit Court of the United States for the 
Southern District of New York (127 Fed. 624), affirming a décision of the 
Board of United States General Appralsers, which sustained the protest of 
appellee and reversed the décision of the collecter assessing the merchandise 
in question, known as "blown glass blanks," as "blown glassware" under 
paragraph 100 of the tariff act of July 24, 1897, c. 11, § 1, Schedule B, 30 
Stat. 157 [U. S. Comp. St. 1901, p. 1633]. That paragraph Is as foUows : 

"100. Glass bottles, décantera, or other vessels or articles of glass, eut, en- 
graved, painted, colored, stained, silvered, gilded, etched, frosted, printed 
in any manner or otherwise ornamented, deeorated or ground (except such 
grinding as is necessary for iitting stoppers), and any articles of which such 
glass is the component material of chief value, and porcelain, opal and other 
blown glassware ; ail the foregoing, filled or unfllled, and whether their con- 
tents be dutiable or freë, sixty per centum ad valorem." 

The importer protested, insisting that the merchandise should hâve been 
assessed under paragraph 112 of the same act, which reads as follows : 

"112. Stained or painted glass Windows, or parts thereof, and ail mirrors, 
not exceeding in size one hundred and forty four square inches, with or with- 
out f rames or cases, and ail glass or manufactures of glass or paste, or of 
whieh glass or paste Is the component material of chief value, not specially 
provided for in this act, forty-flve per centum ad valorem." 

30 Stat. 158 [U. S. Comp. St. 1901. p. 1635]. 

D. Frank Lloyd, Asst. U. S. Atty. 
Albert Comstock, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges, 
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COXE, Circuit Judge. The imported merchandise consists of 
blown glass blanks produced by blowîng glass into a mold and 
breaking oiï the surplus portion. In the condition in which they 
reach this country thèse blanks are crude, thick and incomplète, 
suitable only to be placed in the hands of glass cutters to be fash- 
ioned by them into eut glass bowls, dishes or similar useful or orna- 
mental articles. It may be mentioned in limine that even a cur- 
sory reading of the language employed in paragraph 100 would seem 
to indicate that it is most inappropriate to describe the rough, un- 
finished articles in question. It deals with eut glass bottles, eut 
glass decanters and other articles of glass eut, engraved, painted, 
etc., or otherwise ornamented, decorated or ground "and porcelain, 
opal and other blown glassware." It is quite improbable that Con- 
gress intended to include among thèse finished products, which are 
enhanced in value from 20 to 500 per cent, by being eut, the crude 
material from which they are made. In other words, Congress did 
not intend to assess at the same high rate of sixty per centum ad 
valorem eut glass bowls and the rough blanks from which they are 
eut. 

If this were a question of first impression, paragraph 113 seems 
to contain a more accurate description in the words "ail glass or 
manufactures of glass." The question, however, is not new in the 
courts of this circuit. In U. S. v. Fensterer (C. C.) 84 Fed. 148, the 
court, in speaking of blanks precisely similar uses the following 
language, which appears to us to be a concise and definite statement 
and définition of the articles in question : 

"They were of glass, and had been manufactured to some extent, and were, 
tliGi-efore, manufactin-es of glass. They were not eompleted for their in- 
tended use, and would be sought for by manufaeturers of, and not dealers in, 
glassware ; and they seem to be materials for glassware, rather than glass- 
ware itself." 

There is no différence between the facts involved in that case and 
in the case at bar except that an effort has since been made to prove 
a gênerai trade meaning for the term "glassware" which includes 
thèse blanks. Bearing in mind that such désignations must be 
definite, gênerai and uniform, we are constrained to say that the 
effort to prove such a meaning has not been successful. The wit- 
nesses do not agrée; they contradict each other; their définitions 
of glassware are both broad and narrow, spécifie and gênerai, some 
including and others excluding the blanks in question. We think 
it is impossible to extract an intelligible, uniform définition of the 
term "glassware" from this mass of testimony. 

Décision aflErmed. 
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UNITED STATES v. CRUCIBLE STEEL CO. OF AMBRIOA. 

(Circuit Court of Appeals, Second Circuit. March 2, 1905.) 

No. 127. 

CusTOMS DuTiES— Classification— Stkel Stbips Cold-Rolled, Smoothed 
Only. 

The provision In paragrapli 141, Tariff Act July 24, 1897, c. 11, § 1, 
Sehedule C, 30 Stat. 162 [U. S. Comp. St. 1901, p. 1640], for steel strips 
brought to a "perfected surface finish or polish better than the grade 
of coId-roUed, smoothed only," does net require that such "better" finish 
or poli&h must be produced by some process other than cold-rolling; 
but it does not include certain steel strips of a thickness of is/iooo of 
one inch, whlch hâve been subjected to no other process than the cold- 
rolling (wlth Incidental annealing, pickling, etc.) necessary to produee 
so small a gauge ; for, a precisely similar provision in the tariff act 
of 1890 having received the same construction, It Is presumed that Con- 
gress, by re-enactiug it, Intended it to hâve the same effect, especially 
In the absence of proof of a gênerai, well-recognized meaning for the 
words quoted that would include such articles. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The cause cornes hère upon appeal from a décision of the Circuit 
Court, Southern District of New York, reversing a décision of the 
Board of General Appraisers, which sustained the collector in as- 
sessing certain imported merchandise for duty. The opinion of the 
Circuit Judge will be found in 132 Fed. 269. 

Chas. D. Baker, for appellant. 
W. J. Gibson, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. The merchandise is strip steel, 
which has been cold-rolled, from four to five inches wide, ^Yioo» 
of an inch thick, and from 200 to 250 feet in length, valued above 
three cents and not above four cents per pound, and which, after 
being tempered by the importer, is used for making car-seat springs. 
The importation was under the tariff act of July 24, 1897, c. 11, § 1, 
Sehedule C, 30 Stat. 160 [U. S. Comp. St. 1901, p. 1638], which con- 
tains the following paragraphs : 

"Par. 133. Sheets of Iron or steel, polished, planished or glanced, by what- 
ever name designated two cents per pound: provided, that plates or sheets 
of Iron or steel by whatever naine designated, other than the polished, 
planished, or glanced herein provided for, vrhich bave been pickled or cleaned 
by aeid, or by any other material or process, or which are cold-rolled, 
smoothed only, not polished, shall pay two-tenths of one cent per pound more 
than the corresponding gauges of common or black sheet iron or steel." 

It is conceded by both sides that the merchandise is not within 
this section because it is not "sheets of steel," steel strips or strips 
of steel being commercially a différent article. 

"Par. 135. Steel ingots, cogged ingots, blooms and slabs by whatever 
process made, ♦ • * sheets and plates and steel in ail forras and shapes 
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not speclally provîded for In thls act, • • ♦ valued above 3 cents per 
pound, and not above 4 cents per pound, l^/io cents per pound." 

Both sides concède that the merchandise is covered by this para- 
graph. 

"Par. 141. * • * On ail strips, plates, or sheets of Iron or steel of what- 
ever shape, other than the pollshed, planlshed, or glanced sheet-lron or sheet- 
steel hereinbefore provîded for, whleh are cold-rolled, cold-hammered, blued, 
brightened, tempered, or pollshed by any process to such perfected surface 
finish, or pollsh better than the grade of cold-rolled, smoothed only, herein- 
before provided for, there shall be paid one cent per pound in addition to 
the rates provided in this act upon plates, strips, or sheets of iron or steel 
Of common or black finish." 30 Stat. 162 [U. S. Comp. St. 1901, p. 1640]. 

The sole question in the case is whether the importations should 
pay the additional duty required by paragraph 141. To décide this 
question it is necessary, first, to construe the paragraph, and then 
to apply its provisions to the facts. The Circuit Judge interpreted 
the paragraph as requiring that the "better" surface finish or polish 
must be one produced by some process other than cold-roUing. We 
are unable to concur in this conclusion. It does not seem to be war- 
ranted by the language used, which pro vides that when the steel 
strips — by cold-rolling, by cold-hammering, by bluing, by brighten- 
ing, by tempering, or by polishing by any process — are brought to 
such perfected surface finish or polish as is better than the grade 
specified in the section they shall pay the additional duty. This 
seems to be the natural construction. It is strictly grammatical, it 
is simple and sensible, it calls for no fine-drawn distinctions, it 
leads to no absurdity. Moreover, when it is adopted much of the 
ingenious argument which has been presented by both sides be- 
comes immaterial. 

The strips in question hâve not been subjected to any process 
other than cold-rolling. They hâve, it is true, been pickled — put in 
lime bath and annealed, it may be more than once ; but the évidence 
shows that thèse manipulations are always steps in the process of 
cold-rolling to so small a gauge as this. Cold-rolling, however, 
affects the surface. Cold-rolled steel has a better or poorer sur- 
face, according to the number of times it has gone through the cold- 
rolls. The strips in question hâve been through the rolls several 
times to secure the required thinness, and undoubtedly are, as the 
witnesses call it, "whiter" or brighter than strips which hâve not 
been through the cold-roUs so often. The point to be determined 
is whether such betterment of the surface has reached a stage 
where the strip is to be classéd as above the standard fixed by 
Congress as "cold-rolled, smoothed only." 

What is that standard? For a reply one naturally turns, fîrst, 
to the trade witnesses to ascertain the commercial meaning of the 
words. But no solution of the question is to be found there. The 
évidence before the Board of General Appraisers abundantly sus- 
tains their finding that there is no trade understanding which in- 
cludes "cold-rolled, smoothed only" ; and, so far as steel strips are 
concerned, there is nothing in the testimony taken in the Circuit 
Court to modify this finding. The phrase in paragraph 141 is "bet- 
137 F.— 25 
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ter than the grade ôf cold-rolled, smoothed ohly, hereinbefore pro- 
vided for." No prior provision is made as to steel strips; the réf- 
érence is evidently to paragraph 133, which deals with sheets of 
Steel. That section is awkwardly phrased. It first provides a rate 
for sheets "polished, planished, or glanced." PoHshing is a process 
of improving the surface by the use of emery and buffing wheels, 
and planishing or glancing is apparently the same process carried 
out a little more elaborately. It then provides that "sheets * * * 
other than polished, * * * which are cold-rolled, smoothed 
only, not polished," shall pay a certain other rate. If the word 
"polished" is used with the same meaning in both parts of this 
sentence, the expression is tautological. We should hesitate to 
hold on the bare authority of this single phrase that Congress meant 
to déclare that the steel sheets which are to pay the other rate of 
duty are such only as hâve not been subjected to the emery wheels, 
however bright and finished their surface might become by re- 
peated passes through the cold-rolls, accompanied with acid treat- 
ments, lime baths, and annealing. Certainly the untrained eye, 
scrutinizing the exhibits in this case, can see little différence in 
finish between the surface of steel which has been thus repeatedly 
cold-rolled, pickled, and annealed and that which has been polished. 
Relying. on the référence in paragraph 141 to paragraph 133, by 
the use of the phrase "hereinbefore provided for," the government 
in the Circuit Court intrdduced some illustrative samples of sheet 
steel. Of thèse, one (A) had been subjected to one or two passes 
on the cold-rolls ; a second (B) to three passes and one annealing; 
a third (C) to three or more passes and two annealings; no "pick- 
ling" had been employed in any case to remove the scale. It 
was sought to be established that steel thus surfaced was what was 
commercially known as "cold-rolled, smoothed only" ; but the testi- 
mony to that effect is unsatisfactory. The first witness testified 
as to A that its commercial désignation was "American Bessemer, 
single pass"; that différent manufacturers sometimes give it a 
différent name; that it would be considered "a cold-rolled, single 
pass, annealed, smoothed"; as to B', that it would be designated 
"sheet steel, cold-rolled, smooth"; as to C, that its gênerai name 
in the trade was "black, double annealed, cold-rolled, smoothed 
sheet steel." The second witness testified that ail three samples 
hâve two names in trade — "cold-rolled sheet" and "cold-rolled 
sheet, smoothed" — which are used interchangeably. This évidence 
is hardly sufficient to establish a gênerai well-recognized meaning 
for the phrase "cold-rolled, smoothed only." 

The case is a difficult one. On the one side it might be said that 
when a hot-roUed rod — such as illustrative Exhibit A 10998 H — ^lias 
been passèd once through cold-rolls, it may fairly be described as 
smoothed. But, on the other hand, the word "smooth" is relative, 
and there are roughnesses and irregularities of surface in that ex- 
hibit greater than are apparent even in those (A, B, C) the govern- 
ment reférsto as the standard. Under thèse circumstances, it 
would seem that a more satisfactory solution of the question can 
be found by référence to the tariff history of this provision for addi- 
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tional duty. It is net found in the Revised Statutes. Its first ap- 
pearance is in the tariff of 1883, c. 131, Schedule C, 23 Stat. 499. 
Paragraph 177 of that act provides for additional duty on "steel 
strips, * * * cold-rolled, cold-hammered, or polished in any 
way in addition to the ordinary process of hot-rolling or hammer- 
ing." About this language there could be no possible obscurity. 
In the tariff of 1890 we find the phrase now under discussion, 
"strips * * * of Steel * * * which are coId-roUed, cold- 
hammered, blued, brightened, tempered, or polished by any process 
to such perfected surface finish, or polish better than the grade of 
cold-rolled, smooth only." This provision manifestly contemplâtes 
that there is some grade of surface finish which is the dividing line 
between two groups of articles, and it became the duty of the cus- 
toms authorities to ascertain what that grade was, and to regulate 
their assessment of duties thereby. During the entire period from 
the passage of the act of 1890 until the passage of the next tariff 
act (1894) the grade thus adopted was one which relegated articles 
such as the présent importation to the group whose surface finish 
was net better than the grade. In the tariff act of 1894 ail provision 
for the additional duty was omitted. When the présent tariff 
act was under considération Congress was again asked to lay addi- 
tional duties on steel strips, etc., which had a better surface finish 
than some named grade. Congress did lay such additional duty, 
relatiA'ely to a grade which it defined in precisely the same language 
as that used seven years before. The substitution of "smoothed" 
for "smooth" is immaterial. It is fair to assume that when it thus 
enacted Congress fully understood what dividing grade had been 
adopted by the customs authorities under the earlier act, and by the 
use of the same language intended to provide that the same grade 
should be the criterion for determining in which group future im- 
portations should be classified for duty purposes. 
The décision of the Circuit Court is afîîrmed. 
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Appeal of LOCHBR et al. 

(Circuit Court of Appeals, Third Circuit May 1, 1905.) 

No. 31. 

COEPOBATIONS — ReCEIVEES — ElGHT OF PlBDGEE TO RECOVEB POSSESSION OF 

Stock Cebtieicates. 

A corporation assigned to a bank, as collatéral security for a loan, 
an underwriting agreement by which the subscribers agreed to take an 
issue of its bonds, and were to receive as a bonus a certain amount of its 
stock. The agreement and bonds were delivered to the bank, and certifl- 
cates of stock in amounts correspondlng to those required by the agree- 
ment were signed, but for some reason were net delivered. The corpora- 
tion became wholly insolvent, and receivers were appointed in proceed- 
Ings to wind it up, who came Into possession of such certiflcates. Held 
that, as against the receivers, the bank was entitled to an order for 
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possession of the certiflcates, to enable It to tender the same to the 
underwrlters In support of a suit on the agreement. 

[Ed. Note. — RIghts and llabllltles of pledgees of eorporate stock, see 
note to Frater v. Old Nat. Bank. 42 C. C. A. 135.] 

2. Same— Application fob Obder on Eeceivers— Collatéral Issues. 

On a pétition for such an order In the receiver.shlp suit, the court 
cannot consider or détermine any défenses which the underwrlters may 
hâve to their llabillty to the bank on the agreement. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

For opinion below, see 135 Fed. 146. 

Reynolds D. Brown, for appellants. 
H. Gordon McCouch, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. The brief of counsel for the appel- 
lee puts the question for décision thus : "The only question hère 
presented is whether the bank is entitled to the possession of the 
stock as against the receivers." This we accept as a substantially 
correct proposition. 

We think the Circuit Court was right in holding that the appel- 
lants could not in this proceeding set up any défenses which they 
may hâve against their alleged liability under the mémorandum of 
agreement of January 29, 1903, between the Eastern Milling & Ex- 
port Company and the underwriting subscribers thereto. This 
proceeding was not brought to enforce the alleged liability of the 
respondènts (the appellants) as subscribers to that agreement, and 
no question touching their liability as underwriting subscribers is 
determinable herein. The sole purpose of the petitioner was to ob- 
tain possession of the stock certificates which were in the hands of 
the receivers. The only question hère involved is the right to the 
possession of the stock certificates as between the Corn Exchange 
National Bank (the petitioner) and the receivers of the Eastern 
Milling & Export Company. The relief sought is stated in the 
twelfth section of the pétition, in the words following: 

"(12) That the question of the title to said certiflcates cannot now be prop- 
erly determined and need not be considered, as they came into the hands of the 
receivers by the accident of their not having been delivered, as they should 
hâve been, at the time of the delivery of the assignment of the contract; 
and, In accordance with the princlples and maxims of a court of equity, 
which considéra that done virhlch ought to hâve been doue, it should now be 
decreed that the said certiflcates shall be surrendered to your petitioner, in 
order that Its right to enforce the performance of the said contract of sub- 
scription Shâll not be defeated by the technical failure to tender the said 
stock; and your petitioner further shows that this order cannot préjudice 
or impair the défense of the said respondènts. If any they bave, and that 
they cannot reasonably and justly objeet to this order hère prayed for." 

The foregoing extract from the pétition indicated the measur« 
of relief prayed for, and the conditions under which it should be 
accorded. 

Upon the facts hère appearing, the petitioner, we think, was en- 
titled to an order directing the receivers to turn over the stock cer- 
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tificates to the petîtîoner, but without préjudice to or impairment of 
any défense, of whatsoever nature it may be, which the underwriting 
subscribers may hâve against alleged liability. 

In our view of the case, we are not called on to consider the ques- 
tion whether the mémorandum of agreement of January 29, 1903 — 
hère désignated the "underwriting agreement" — was assignable, and 
we express no opinion upon that question. We think the question 
is not properly determinable in this proceeding. This, as we hâve 
seen, the pétition itself concèdes. The défense grounded on the al- 
leged nonassignability of the underwriting agreement should be left 
open to thèse appellants in any other suit or proceeding now pending 
or which may be instituted hereafter. We think that the court be- 
low intended to save to the respondent subscribers ail their dé- 
fenses, including the défense based on the alleged nonassignability 
of the subscription agreement. But it is suggested by the appel- 
lants that the decree is open to a différent construction as respects 
this particular défense, and, to avoid possible misconstruction, we 
will amend the decree entered below by striking therefrom the 
words f ollowing : 

"It Is ordered, adjudged, and declared that the assignaient of May 13, 1903, 
of the right, clalm, and demand uader a certain mémorandum of agreement 
of January 30, 1903, between the Eastern Mllling & Export Company and the 
subscribers thereto, was effective to carry title to the certificates of stock 
mentioned in the said mémorandum of agreement of January 30, 1903." 

And the decree of December 17, 1904, as thus amended, is af- 
firmed. 



SCHAUBIiB et al. v. SCHULZ. 

(Circuit Court of Appeals, Eighth Circuit. April 14, 1905.) 

No, 2,038. 

1. Adverse Possession — State Statutes — Rétroactive Opération. 

Rev. Codes N. D. 1899, § 3491a, providing that ail titles to real prop- 
erty vested in any person or persons, who hâve been or hereafter may be 
in actual, open, adverse, and undispiited possession of the land under 
such title for a perlod of ten years, and shall hâve paid ail taxes and 
assessments legally levied thereon, shall be and the same are declared 
good and valid in law, etc., Is rétroactive in opération, In that it gives 
effect to adverse possession and payment of taxes preceding its enact- 
ment. 

2. Same— Peopeett Rights— Due Peocess ov Law— Reasonable Period of 

Limitation. 

Rev. Codes N. D. 1899, § 3491a, providing for the création of title by 
adverse possession for ten years, aceompanied by payment of ail taxes 
and assessments, is not unconstitutional, as a deprivation of property wlth- 
ont due process of law, as against one who, at the time of the approval 
of such statute, had failed for nine years to assert any title to the prem- 
ises or to pay taxes thereon, and who had at least a year after such ap- 
proval in which to bring suit to recover possession ; that being a reason- 
able tlme for that purpose. 

3. SaMK— COMPDTATION OF PEBIOD. 

tJnder Rev. Codes N. D. 1899, § 3491a, providing for the establishment 
of title by adverse possession of ten years, together with payment of ail 
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taxes and assessments, the prescribed perlod begins with the adverse 
possession, and not on the date of the flrst payment of taxes accompanied 
by adverse possession. 

4. SAME— VeNDOE and PUBCHASEE— CONTRACT TO CoNVET— FULriLtMENT— Bp- 

FECT. 

Possession of a vendee who entered under an executory contract of sale, 
and who subseqûently recelved a conveyance In fulfillment thereof, vras 
adverse from the time of hls entry as to ail but the vendor, and was 
adverse as to him from the date of the vendee's compliance with the 
condition of the contract entitling him to a conveyance. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Adverse Posses- 
sion, §§ 343, 354-357.] 

5. Same— Limitations— Suspension op Pebiod— Minoeity or Paeties. 

Rev. Codes N D. 1899, § 5198, providing that the time during which 
one is withln the âge of twenty-one years shall not be a part of the 
periods "in thls article" limited for commencing actions or making entry 
on real property, does not apply to section 3491a, which is not a part 
of such article, and provides that ail titles to real property vested in 
any person, who may hâve been or hereafter may be in adverse posses- 
sion under such tltle for a period of ten years, and shall hâve paid 
ail taxes and assessments legally levied thereon, shall be declared good 
and valid in law, "any law to the contrary notwlthstandlng." 

6. Same— Infants mat be Suejected to Same Limitations as Adults. 

The exemptions from the opération of statutes of limitation usually 
accorded to infants do not rest iipon any fundamental doctrine of the 
law, but only upon express provision therefor in such statutes. It is 
compétent for the Législature to put infants and adults upon the same 
footing in this respect, and thls Is the effeet of a statute containing no 
saving clause exemptlng infants. 

[Ed. Note. — For cases in point, see vol. 33, Cent Dig. Limitation of 
Actions, §§ 390-398.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of North Dakota. 

Subject to a mortgage theretofore executed to James Middleton, Michae! 
McNulty was, on June 10, 1887, the owner of the south half of section 7, town- 
shlp 140 nortli, range 57 west, in Barnes county, Dakota, now North Dakota. 
On that day the land was sold, subject to the mortgage, under a judgment 
against McNulty rendered upon default in the district court of Barnes county 
in a proéeeding in attachment, the only notice of which was glven by pub- 
lication. The attachment proceedlng was somewhat irregular, and some 
of the defects may hâve been such as to subject the judgment and sale to 
collatéral attaek. After the sale McNulty paid no attention to the land, 
and ceased to pay the taxes and assessments thereon. He died intestate 
June 6, 1896, leaving the appellants as his heirs at law. Two of them are 
minors. June 15, 1888, the sheriff of Barnes county executed a deed for the 
land to the holder of the certiflcate given at the sale, and this title afterward 
passed to Middleton, the mortgagee. On Blarch 29, 1890, the appellee en- 
tered into possession of the land under an executory contract for its sale to 
him by Middleton. The contract authorized ' the appellee to take possession, 
and requlred him to pay ail taxes and assessments subseqûently levied. 
October 10, 1892, Middleton, who still held the mortgage, executed to the 
appellee a deed for the land, with full covenants of warranty, in fulfill- 
ment of the contract. From the time of his original entry the appellee 
bas had the actual, open, and undisputed possession under the title given by 
the sherifC's deed. During the continuance of the contract his possession 
was adverse to every one excepting Middleton, and since the fulfillment of 
the contract his possession has been adverse to ail thé world. The taxes 
and asiJessments for the years 1887 to 1889, both inclusive, were paid by. Mid- 
dleton before .the contract was made. The taxes and assessments for the 
years 1890 to 1900, both inclusive, were paid by the appellee from time to 
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time between August 13, 1S91, and October SI, 1901 ; those for 1898 were 
pald September 19, 1899; those for 1899, Oetober SI, 1900; and tbose for 
1900, October 31, 1901. The taxes for the year 1901 were also paid by him, 
November 15, 1902. This suit was eommeneecl by the appellants July 28, 
1902, and Its pnrpose seems to hâve been to quiet the title against ail claim 
under the sherifE's deed, to recover the possession with damages for Its oc- 
cupancy by the appellee, and to redeem f rom the appellee as a mortgagee in 
possession, if he should be deemed to hâve that status. At the final hearing 
a question was raised as to the character of the suit, and the parties entered 
ino a stipulation deelaring their désire to obtain a détermination of ail their 
rights in respect of the land, both légal and équitable. The decree dlsmissed 
the bill upon the merits. 

Frank McNulty, for appellants. 

Edward Winterer (Herman Winterer, on the brief), for appellee. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

VAN DEVANTER, Circuit Judge, after stating the case as 
above, delivered the opinion of the court. 

It will be necessary to consider only the défense that the title 
under the sheriff's deed was rendered good and valid by the appel- 
lee's continuons adverse possession of the land for a period of ten 
years and his payment of ail taxes and assessments levied thereon 
during that period. A statute of the state of North Dakota, en- 
titled "An act relating to the title to real property," which was ap- 
proved March 8, 1899, and took efifect July 1, 1899, déclares : 

"Ail titles to real property vested in any person or persons who hâve been 
or hereafter may be In the actual, open, adverse and undlsputed possession 
of the land under such title for a period of ten years and shall hâve paid 
ail taxes and assessments legally levied thereon, shall be and the same are 
declared good and valid in law, any law to the contrary notwithstanding." 
Laws 1899, p. 230, c. 158 (Rev. Codes 1899, § 3401a). 

The words, "hâve been or hereafter may be," unequivocally ex- 
press an intention that the statute shall hâve a rétrospective opéra- 
tion in the sensé of giving effect to adverse possession and payment 
of taxes occurring before it became a law, and this prevents the ap- 
plication of the gênerai rule of interprétation that statutes are to be 
given a prospective rather than a rétrospective opération. Osborne 
V. Lindstrom, 9 N. D. 1, 6, 81 N. W. 72, 46 L. R. A. 71o, 81 Am. St. 
Rep. 516; Sohn v. Waterson, 17 Wall. 596, 21 L. Ed. 737; Stephens 
V. Cherokee Nation, 174 U. S. 445, 447, 19 Sup. Ct. 722, 43 L. Ed. 
1041; Lamb v. Powder River Live Stock Co., 65 C. C. A. 570, 133 
Fed. 434. Evidently because of the clear expression of this inten- 
tion, the Suprême Court of the state, without specially discussing 
that feature of the statute, has held that it renders good and valid 
the title of one who, under an invalid tax deed, has held adverse pos- 
session of the land for ten years, and has paid the taxes and as- 
sessments for those years, although ail but about eight months 
thereof preceded the enactment of the statute. Power v. Kitching, 
10 N. D. 254, 86 N. W. 737, 88 Am. St. Rep. 691. 

The important question arising upon the statute, as applied to a 
case like the présent, is whether it extinguishes rights arbitrarily, 
and therefore violâtes the fourteenth amendment to the national 
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Constitution, whîdh déclares that no state shall deprive any person 
of property without due process of law. It is an essential requisite 
of due process of law that fuU opportunity be afforded for the as- 
sertion and enforcement of the right after it cornes within the prés- 
ent or prospective opération of such a statute and before the extin- 
guishment takes efïect. A statute which does not afïord this op- 
portunity is arbitrary, and violâtes the constitutional prohibition, 
but, if the opportunity be afforded, it is no objection to the statute 
that it has some regard to the past acts and omissions of the parties 
concerned, or to conditions produced by past occurrences, and is 
therefore not wholly prospective. Terry v. Anderson, 95 U. S. 
638, 24 h. Ed. 365; Vance v. Vance, 108 U. S. 514, 2 Sup. Ct. 854, 
37 L. Ed. 808 ; McGahey v. Virginia, 135 IX. S. 663, 708, 10 Sup. Ct. 
973, 34 L. Ed. 304; Wheeler v. Jackson, 137 U. S. 245, 255, 11 
Sup. Ct. 76, 34 L. Ed. 659 ; Turner v. New York, 168 U. S. 90, 18 
Sup. Ct. 38, 43 L. Ed. 392; Wilson v. Iseminger, 185 U. S. 55, 62, 
23 Sup. Ct. 573, 46 L. Ed. 804; Keyser v. Lowell, 54 C. C. A. 574, 
117 Fed. 400 ; Lamb v. Powder River Live Stock Co., 65 C. C. A. 
570, 132 Fed. 434. Whether such an opportunity is afforded is 
usually a question of the reasonableness of the time, and this dé- 
pends, in some measure, upon the nature of the right and of the acts 
and omissions which condition its extinguishment. 

Unlike ordinary statutes of limitation which convert adverse 
possession into perfect title after a prescribed period of years, this 
statute contains a provision designed to encourage the payment 
of taxes and assessments on land the title to which is uncertain, 
and, as a protection to one who unités adverse possession for the 
period of ten years with the payment of ail taxes and assessments 
for those years, it déclares his title good and valid, although the 
period of adverse possession otherwise effective under the laws of 
the state is twenty years. Rév. Codes 1899, §§ 5188-5193. In a 
limited sensé the statute partakes of the nature of a revenue meas- 
ure which, consistently with due process of law, may hâve a more 
summary opération than other laws. Leigh v. Green, 193 U. S. 
79, 89, 34 Sup. Ct. 390, 48 L. Ed. 633. It is a matter of common 
knowledge that the obligation to pay taxes, particularly such as are 
leviable and payable at fixed times in each year, is a necessary inci- 
dent of the ownership of land, and that its neglect is usually fol- 
lowed by the loss of the title in a comparatively short period. In 
any case coming within the terms of the statute the title of the de- 
faulting claimant would almost certainly hâve been extinguished 
by a sale of the land for taxes, but for their payment by the adverse 
claimant in possession. It is difficult to perceive why, as between 
two persons holding adverse titles to land, the failure of one to 
either pay taxes or assert a right to the possession for several years 
may not justly be made the ground of requiring a comparatively 
prompt assertion of title, at the risk of its extinguishment in favor 
of the other claimant, when, during the same years, he has paid the 
taxes and has been in actual, open, adverse, and undisputed posses- 
sion. 
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The facts of the présent case are thèse: The statute was ap- 
proved Mardi 8, 1899, and became a law July 1, 1899. When it was 
approved the appellee had been in the actual, open, adverse, and 
undisputed possession of the land for nine years, and had paid the 
taxes and assessments levied thereon during the first eight of those 
years. The taxes for the ninth year were then payable but unpaid, 
and those for the tenth year were as yet not due. The appellee 
paid the taxes for the ninth year September 19, 1899, and those for 
the tenth year October 31, 1900. His adverse possession was con- 
tinued in the meantime as before. The two things — adverse pos- 
session for a period of ten years and payment of the taxes and as- 
sessments levied during that period — could not concur until March 
29, 1900, ten years after the adverse possession began. They did 
not actually concur until October 31, 1900, when the taxes for the 
tenth year were paid. Computing the time with référence to their 
possible concurrence on March 29, 1900, there remained after the 
statute was approved a period of a little over one year within which 
the appellants could hâve protected their title by the payment of 
taxes or by the assertion of a right to the possession. Either would 
hâve prevented the title of the appellee from being made good and 
valid under the statute. Computed with référence to what actually 
occurred, the remaining period within which the appellants could 
hâve protected their title was a little over one year and seven 
months. If regard were had to the date when the statute became a 
law rather than to the date of its approval, thèse periods would be 
shortened a little more than three months; but this is not per- 
missible, because it is settled by the décisions of the Suprême Court 
of North Dakota that the statute was effective as notice of its pros- 
pective opération from the date of its approval. Power v. Kitching, 
10 N. D. 254,, 258, 86 N. W. 737, 88 Am. St. Rep. 691; Merchants' 
National Bank v. Braithwaite, 7 N. D. 358, 372, 75 N. W. 244, 66 
Am. St. Rep. 653 ; Osborne v. Lindstrom, 9 N. D. 1, 8, 81 N. W. 73, 
46 L. R. A. 715, 81 Am. St. Rep. 516. When, therefore, the appel- 
lants became charged with notice of the prospective opération of the 
statute, there remained in any event a period of one year before the 
appellee's title could become good and valid and theirs extinguished. 
In view of the conduct of the parties during the preceding nine 
years — the active assertion of title by one and the nonassertion of 
title by the other, the regard shown.by one for the owner's obliga- 
tion to pay the taxes levied on the land and the disregard shown by 
the other for that obligation — we think the time remaining was 
reasonable, and that it afforded the appellants full opportunity to as- 
sert and protect their title before it could be extinguished, and that 
of the appellee rendered good and valid under the terms of the stat- 
ute. Terry v. Anderson, Wheeler v. Jackson, Turner v. New York, 
and Power v. Kitching, supra. 

As the first payment of taxes was made August 13, 1891, it is 
insisted that the ten-year period cannot be reckoned from March 29, 
1890, when the adverse possession began, but must be reckoned 
from August 13, 1891, when payment of taxes was united with ad- 
verse possession. It must be held otherwise. The same question 



394 137 FEDERAL EKPOBTEK. 

was presented in Beaver v. Taylor, 1 Wall. 637, 17 L. Ed. 601, in 
respect.oj a similar statute in the state of Illinois, and it was held, 
foUowing the décisions of the Suprême Court of that state, that the 
prescribed period begins with the adverse possession, and that it 
is not necessary that each year's taxes be paid within that year. 
The direct question does not appear to hâve been presented to the 
Suprême Court of North Dakota, but the inference to be drawn from 
the décisions of that court in Power v. Kitching, supra, and Streeter 
Company v. Fredrickson, 11 N. D.' 300, 91 N. W. 692, is that the re- 
quirement of the statute in this respect is satisfied by the payment 
of ail taxes and assessments levied during the prescribed period of 
adverse possession, and that the concurrence of adverse possession 
and such payment, although ultim'ately essential, is not necessary 
to start the time to running. We think this is the reasonable and 
correct interprétation of the statute. 

Referring to the fact that the taxes for the year 1901 were due 
when the suit was commenced, but were not paid by the appellee 
until after that time, it is urged that the case is not within the stat- 
ute. The fault in this contention is that 1901 was the twelfth year 
of the adverse possession, and not part of the ten-year period. The 
appellee's title was brought clearly within the protection of the 
statute on October 31, 1900, when he united with ten years of ad- 
verse possession the payment of ail the taxes levied during those 
years. No taxes were then due and unpaid, because those for the 
eleventh year, 1900, were not due until November Ist of that year. 
Rev. Codes 1899, § 1256. It could hardly hâve been intended that a 
title once rendered good and valid by adverse possession and pay- 
ment of taxes would be invalidated or opened to attack if the taxes 
of some subséquent year should become due and be unpaid. 

The appellee's possession from March 29, 1890, to October 10, 
1892 — without which the possession would not cover ten years — 
was under an executory contract for the sale of the land, and the 
contention is made that during this possession under the contract 
the appellee did not hâve title or color of title, and that the statute 
applies only where the adverse possession is under some sort of 
title. The contract was between Middleton, the holder of the title 
under the sheriff's deed, and the appellee. It states that Middleton 
"hereby sells and agrées to convey" the land to the appellee upon 
his compiiance with certain conditions, principally relating to the 
payment of the purchase price, and that the appellee agrées to com- 
]>ly with thèse conditions. There are also provisions giving the 
appellee the right to the possession and requiring him to pay ail 
future taxes and assessments. When the contract was entered 
into a partial payment was made upon the purchase price and the 
appellee entered into possession. By subséquent compiiance with 
the conditions of the contract he entitled himself to receive the 
conveyance which was executed October 10, 1892. The conveyance 
did not create a new right, but rather perfected the right existing 
under the contract, and, to give effect to what was plainly the in- 
tention of the parties, the perfected title related back to the date of 
the contract. Peyton v. Desmond, 63 C. C. A. 651, 661, 129 Fed. 1. 
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It is now the generally accepted rule that the possession of a vendee 
who enters under an executory contract for the sale of land, and 
subsequently receives a conveyance in fulfillment thereof, is adverse 
from the time of the entry as to ail the world except the vendor. 
Howland v. Newark Cemetery Association, 66 Barb. 366 ; Simpson 
V. Sneclode, 83 Wis. 201, 53 N. W. 499 ; Montgomery County y. 
Severson, 64 lowa, 326, 17 N. W. 197, 20 N. W. 458; Clapp v. Brom- 
agham, 9 Cow. 530, 650 ; Whitney y. Wright, 15 Wend. 171, 180 ; 
Bank v. Smyers, 2 Strob. 24. And from the moment the vendee 
by compliance with the conditions of the contract entitles himself 
to a conveyance his possession is adverse as to the vendor. Ward 
V. Cochran, 18 C. C. A. 1, 5, 71 Fed. 127; Briggs v. Presser, 14 
Wend. 227. It is also the accepted rule in the state of North Da- 
kota that a vendee in possession under a contract like the one before 
us is the équitable and bénéficiai owner of the land, and that the 
vendor holds the légal title in trust for him, and as security for his 
compliance with the conditions of the contract. Nearing v. Coop, 
6 N. D. 345, 349, 70 N. W. 1044; Moen v. Lillestal, 5 N. D. 327, 331, 
65 N. W. 694. The conclusion foUows that the appellee was from 
the time of his entry vested with sufficient title, as against the appel- 
lants, to corne within the protection of the statute, which broadly 
includes "ail titles." 

Two of the appellants are minors, and it is urged in their behalf 
that they are excepted from the opération of the act of March 8, 
1899. It is said of this act in Streeter Company v. Frederickson, 
supra, that it "is entirely unlike the statutes of limitations common 
in most of the states, and also the 20-year limitation statute of this 
state. In fact, it is so dissimilar that its identity as a statute of 
limitations is almost obscured." An examination of the state stat- 
utes shows that section 5198, Rev. Codes 1899, which is claimed to 
make the exception, is part of a subdivision in the Code of Civil 
Procédure limiting the periods within which actions can be com- 
menced. The first section of the subdivision déclares that its 
provisions shall be applicable "except when in spécial cases a différ- 
ent limitation is prescribed by statute" ; and section 5198 provides, 
inter alla, that the time during which one is within the âge of 21 
years shall not be a part of the periods "in this article" limited for 
commencing actions or interposing défenses or counterclaims there- 
to or making entry upon real property. The act of March 8, 1899, 
is not part of the Code of Civil Procédure or of the subdivision or 
article limiting the periods within which actions can be commenced, 
but is a distinct and later statute, which déclares that it shall hâve 
effect according to its terms, "any law to the contrary notwith- 
standing." It is evidently intended to be complète in itself, and to 
prescribe a diiïerent limitation for a spécial class of cases. Indeed, 
it is unlike the ordinary statutes of limitation, in that it contains no 
référence to the commencement of actions, suits, or other judicial 
proceedings, and makes the affirmative action of the claimant in ad- 
verse possession rather than the inaction of the other claimant the 
criterion of its opération upon the title. It contains no exceptions, 
and it so plainly indicates that in itself it fully speaks the législative 
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will that no exceptions can be read into it. Harris v. McGovern, 
99 V. S. 161, 167, 25 L. Ed. 317; Dumphey v. Hilton, 121 Mich. 315, 
80 N.'W. 1; DeMoss V. Newton, 31 Ind. 319, 322; Smith v. Maçon, 
20 Ark. 17. That the absence of an exception in favor of minors 
does not afifect its validity is shown in Vance v. Vance, 108 U. S. 
514, 521, 2 Sup. Ct. 854, 859, 27 L. Ed. 808, where it was said by Mr. 
Justice Miller, in delivering the opinion of the court: 

"It is urged that because the plaintiff In error was a minor when this law 
went Into opération It cannot affect her rlghts. But the Constitution of the 
United States, to which appeal Is made in this case, gives to minors no spécial 
rlghts beyond others, and It was within the législative competeney of the 
State of Loulslana to make exceptions In thelr favor or not. The exemptions 
from the opération of statutes of limitation usually accorded to infants and 
marrled women do not rest upon any gênerai doctrine of the law that they 
cannot be subjected to thelr action, but in every instance upon express lan- 
guage In those statutes giving them tlme after majorlty or after cessation 
of coverture to assert their rlghts." 

The case of Morgan v. City of Des Moines, 8 C. C. A. 569, 60 
Fed. 208, is also strongly in point. An act of the Législature of 
iQwa limited to six months the time for commencing actions against 
municipal corporations for injuries resulting from defective streets 
or sidewalks, unless written notice spçcifying the place and cir- 
cumstances of the injury was served upon the corporation within 
90 days after the injury. The act contained no exception in favor 
of minors, and it was spught to import into it by construction a pro- 
vision in the Code of Civil Procédure making such exception in re- 
spect of the gênerai statute of limitations. It was said by Judge 
Caldwell, in delivering the opinion of the court: 

"The act of February 17, 1888, Is not an amendment of any préviens act 
on the subject to which It relates. It Is new and Independent législation, 
and complète In Itself. It establlshes the rule for the class of Cases to which 
It relates. The power of the Législature to enaet the statute Is not ques- 
tloned. It would be entirely compétent for the Législature to enact a gên- 
erai statute of limitations putting minors and adults on the same footing 
as to ail causes of action, and sùch would be the légal efifect of a statute 
which contàlned nb saving clause exempting Infants from its opération. 
This principle bas never been ^uestloned." 

It must be held that the. minor appellants are as much within the 
opération oï the statute as are those who are adults. 
The decree is affirmèd. 



UNITED STATES v. NISHIMITA. 

(Circuit Court of Appeals, Second Circuit March 2, 1905.) 

No. 3,451. 

1. Otjstoms Dttties— Classitication— Saké— UNENmrEEATED Article. 

The Japanese alcoholic beverage known as saké Is dutiable as an un- 
ennraerated manufactured article, under section 6, Tarife Act July 24, 
1897, c. 11, 30 Stat 205 [U. S. Oomp. St. 1901, p. 1693]. 

a Saue — Similitude — Saké— Stili, Wines— Beee. 

In construlng section 7, Tarlfif Act July 24, 1897, c. 11, 30 Stat. 205 
[U. S. Comp. St 1901, p. 1693], providing that any unenumerated article 
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"slmllar, either In materlal, quallty, texture, or the use to whîch It may 
be applied, to any article enumerated • ♦ • as chargeable with duty, 
«hall pay the same rate of duty which Is levied on the enumerated arti- 
cle whlch it most resembles in any of the particulars before mentioned," 
hel4, as to saké, a fermented alcohollc beverage resembling béer in ma- 
terlal and use, and still wlnes in quallty and use, that, as It bas many 
characteristics not found in either béer or wine, and its ingrédients are 
so unusual and its process of manufacture so unique, said provision 
does not apply so as to make it subject to the rate applicable to either 
of those articles. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This is an appeal from a décision of the Circuit Court for the 
Southern District of New York, which reversed the décision of the 
Board of General Appraisers which had affirmed the décision of the 
collector in the classification and assessment of duty on a certain 
fomented liquor known as "saké," imported from Japan. The dé- 
cision of the Circuit Court is reported in 131 Fed. 650. 

Charles Duane Baker, Asst. U. S. Atty., for appellant. 
Albert Comstock, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, J. Saké is not specifically enumerated in the tariff act 
of 1897. The collector assessed it by similitude to "still wines," 
under paragraph 296 of the act of July 24, 1897, c. 11, § 1, Schedule 
H, 30 Stat. 174 [U. S. Comp. St. 1901, p. 1654], which is as foUows: 

"Still wines, Including glnger wines or glnger cordial and vermuth, in 
casks or packages other than bottles or jugs, if containing fourteen per 
centum or less of absolute alcohol, forty cents per gallon ; if containing more 
than fourteen per centum of absolute alcohol, flfty cents per gallon." 

The importer filed an alternative protest, insisting that the mer- 
chandise should be assessed by similitude to "béer" or "malt ex- 
tract fluid," under paragraphs 297 and 298 (30 Stat. 174 [U. S. 
Comp, St. 1901, p. 1656]), respectively, or, if not so dutiable, then 
as an unenumerated manufactured article, under section 6 of the act 
of July 24, 1897, c. 11, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693]. 

Paragraphs 297 and 298 are as foUows : 

"297. Aie, porter, and béer. In bottles or jugs, forty cents per gallon, but 
no separate or additional duty shall be assessed on the bottles or jugs; 
otherwise than in bottles or jugs, twenty cents per gallon. 

"298. Malt extract, fluid, in casks, twenty cents per gallon; In bottles 
or jugs, forty cents per gallon; solid or condensed, forty per centum ad 
Talorem." 

Finding the merchandise unenumerated it was the duty of the 
collector to examine the law to ascertain if it resembled any enum- 
erated article sufficiently to warrant the application of the simili- 
tude clause ; if it did not, the gênerai catch-ail clause would receive 
it as a nonenumerated manufactured article. Hahn v. U. S.» 40 
C. C. A. 622, 100 Fed. 636. 
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The similitude clause (section 7) of the act of July 34, 1897, c. 
11, 30 Stat. 206 [U. S. Comp. St. 1901, p. 1693], in so far as ap- 
plicable, is as follows : 

"Tliat each and every Imported article, not enumerated In this act, whleli 
Is similar, either In materlal, quality, texture, or the use to wMch It may be 
applied, to any article enumerated in thls act as chargeable wlth duty, shall 
pay the same rate o£ duty which Is levled on the enumerated article which 
it most resembles in any of the particulars before mentioned." 

Saké is a beverage, a product of the fermentation of rice, pro- 
duced by a process similar to that employed in making béer in this 
country, rice being used instead 6f barley. An analysis of a sample 
of the importation in question shows it to contain If per cent, of 
alcohol, 3.874 per cent, of solids, and .064 per cent, of ash; the re- 
maining 78.50 per cent, being water. 

Polariscopic and other tests disclosed the présence of maltose, 
which is the first product of the change of starch under the action 
of diastatic ferments, and indicates that the fluid was the product of 
a starch bearing substance. 

Saké is amber colored, has a sweet taste, has no bead and is al- 
ways heated before being drunk. 

Still wines are produced from the natural saccharine juice of 
fruits and do not contain starch or maltose which is a product of 
starch. They are always fermented in closed casks in the absence 
of air and contain from 7j4 to 16 per cent, of alcohol. 

Béer is brewed by a process similar to that which produces saké ; 
it is usually effervescent, is cold when drunk and it contains from 
3}^ to 9 per cent, of alcohol. 

The name — saké — is apparently arbitrary and not descriptive and 
conveys little or no intelligence to the mind. The record, too, is 
very meager as to the points of similarity between it and the other 
beverages with which it is compared ; many of the characteristics of 
wine and béer b^ing untouched by the proof. 
. Taking the criteria of section 7, above quoted, we find saké to be 
similar to béer in material and the use to which it is applied and 
similar to still wines in quality and use. A comparison in "texture" 
would seem to be inapplicable to. liquids. 

Saké resembles béer in its process of manufacture and in the 
présence of maltose in the extract which is a characteristic of béer, 
but is never found in still wines. It resembles still wines in the 
large percentage of alcqhol and it has many points of similarity to 
both wine and béer. It is also true that in many particulars it is 
wholly unlike anything mentioned in Schedule H of the tariff act. 

The similarity to still wines, based upon the large amount qf 
alcohol found in the imported merchandise, présents the strongest 
reason in justification of the collector's classification. In other 
respects weii incline to the opinion that the importer présents the 
stronger argument. Taking everything into considération there 
are certainly as many points of resemblance between saké and 
béer as.bëtween saké and still wines. If there were no alternative 
but to sélect one or the other of thèse similitudes it is probable that 
the décision would be in favor of the appellee under the rule that re- 
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solves a doubtful question of tarifï interprétation in favor of the im- 
porter. But saké has so many characteristics which are not found 
in either béer or wine, its ingrédients are so unusual and the pro- 
cess of its manufacture so unique that it may fairly be held that it 
is nowhere described except by the gênerai language of section 6, 
The décision of the Circuit Court is afi&rmed. 



SHEPARD et a!, v. EXCELSIOR STEEL FURNACE CO. 

(Circuit Court of Appeals, Seventh Circuit. January 13, 1905.) 

Patents— NovELTY— Pipe Blbows. 

The Kemp patent, No. 607,620, for a pipe elbow of corrugated sheet 
métal, !s void for lack of patentable novelty, in view of the prior art 

Appeal from the Circuit Court of the United States for the North- 
ern Division ôf the Northern District of Illinois. 

The bill was to restrain Infringement of letters patent No. 607,620, issued 
July 19th, 1898, to William A. Kemp for Improvements in pipe elbows. The bill 
was dismissed by the Circuit Court. 

The substantial parts of letters patent No. 607,620 with the drawings, are 
as foUows : 
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"This Invention relates to that class of plpe-elbows whîch are made of sheet 
métal, particularly stoveplpe-elbows, and which are radically crlmped or cor- 
rugated, and bas the object to Improve and slmplify the' construction of such 
elbows and to produce tbem more expeditlously and economically tban hereto- 
fore. 

"In making my Improved plpe-elbow a blank of sheet métal of proper size 
is flrst corrugated transversely and rather cOarsely. The blank Is then bent 
iip into tubular form, so that the corrugations extend circuml'erentlally around 
the tube and the longitudinal edges of the blank overlap each other. The 
corrugated part of the pipe is then compressed In the axial direction of the 
pipe, whereby the corrugations ate brought closely together, and thé lapped 
parts along the joint are secured together, and the pipe is flnally bent to the 
form of an elbow with the corrugated and compressed lap-jolnt on the inner 
side of the elbow, whereby the corrugations are spread or dlstended on the 
outer or circumf erentlal side of the elbow. 

"In the accompanying drawlngs, conslsting of two sheets. Figure 1 Is an edge 
View of the sheet-metal blank after the same has been coarsely corrugated. 
Fig. 2 Is a top plan view of the same. Flg. 3 Is a side élévation showing the 
corrugated blank rolled into a tube or pipe. E^lg. 4 is an end view of the 
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same. Fig. 5 Is a longitudinal section of the corrugated pipe or tube, showlng 
the cornigations compressed. Flg. 6 is a slmllar view showlng the pipe or 
tube bent lato the form of an elbow. Flg. 7 Is an end View of the same. 

"Like letters of référence refer to llke parts in the several figures. 

"The blank from which the plpe-elbow is made consista of a rectangular 
sheet of any suitable klnd of métal. If the elbow to be produced Is a stove- 
plpe-elbow, a suitable grade of sheet-iron is used. This sheet is flrst provld- 
ed intermediate of its ends wlth a number of transverse corrugations o, which 
extend from one longitudinal side of the sheet to the other, leaving an un- 
corrugated portion of a' at each end of the sheet, as reprèsented in Figs. 1 
and 2, The corrugations are comparatively coarse, and while forming the 
same In the sheet the latter is not confined, thereby permltting of shorten- 
ing the blank and avoiding stretching or weakening of the métal. The cor- 
rugated blank Is next formed into a pipe or tube by bending or rolling the 
blank transversely, so that the end portions of the blank receive a cylindrical 
form, as shown at 6, Figs. 3 and 4, and the corrugations extend circumfer- 
entially around the central portion of the pipe, as shown at &' in the same 
figures. In forming the corrugated blank into a tube or pipe the longi- 
tudinal edge portions of the blank are lapped one over the other, as shown 
at e, Flg. 4, with one end of each corrugatlon lying on the opposite end ôf the 
same corrugatlon. The corrugations are next compressed endwlse and unl- 
formly by means of any suitable compressing machine or apparatus, so that 
they are forced closely together around the entire clrcumference of the pipe, 
thereby shortening the pipe, as reprèsented in Flg. 5, and flrmly bindlng or 
interlocklng the overlapping corrugated portions of the pipe which form the 
lap-jolnt. After the corrugations hâve been so compressed the pipe is bent 
into elbow form or so that one end stands at an angle to the other end, as 
reprèsented In Flg. 6. During the opération of bending the pipe the portions 
of the corrugations on the outer or circumferential side of the elbow are 
a gain distended or stretched apart, as shown at c, Fig. 6, while the portions 
of the corrugations on the inner or throat side of the elbow remaln in their 
closely-compressed condition, as shown at c' In the same figure. The cor- 
rugated pipe Is bent with the joint or over-lapping portions arranged on the 
inner or throat side of the elbow, so that the longitudinal corrugated edge 
portions of the pipe remain flrmly Interlocked, thereby forming a joint along 
the throat side of the pipe which Is sufficlently tlght and requires no other 
or additional fastening. 

"This method of making pipe-elbows permits of making the same out of 
a low and cheap grade of sheet métal, because the métal Is not stretched to 
any considérable extent at any stage during the manufacture of the elbow. 
The edges of the sheets do not require to be aquared, as no seamlng Is required 
to seeure the longitudinal edges together. The time required for making the 
elbow is reduced to a minimum, the required opérations are of the simplest 
kind, and the elbow is In this manner produced at very low cost, while being 
very strong and also very attractive in appearance. 

"The overlapping parts of the uncorrugated end portions of the elbow may 
be secured together by rivets f, If deslred. 

"I clalm as my Invention — 

"A sheet-metal elbow having a simple lap-jolnt at Its inner or throat side 
and having corrugations which extend without break clrcumf erentially around 
the elbow at the outer eurve thereof and which are pressed against each other 
at the inner or throat side of the elbow, whereby the two thicknesses of 
the lap-jolnt are clamped together while the elbow Is composed of a single 
thlckness of corrugated métal at the outer side, substantially as set forth." 

Other patents cited are as follows : 

Na 121,341, Nov. 28, 1871, F. Dieckmaun. 

No. 128,146, June 18, 1872, H. S. Hoeller and Chas. Hoeller. 

No. 164,872, June 22, 1875, .T. F. Piehl. 

No. 313,8.58, March 17, 18S5, T. S. Evans and H. E. Bissett 

No. 485.124, Oct 25, 1892. O. H. Lawrence. 

No. 500,119, June 27, 1893, F. Diei^mann. 

No. 681,177, Aug. 27, 1901, U. D. Alexander. 

The further facts are stated in the opinion. 

137 F.— 26 
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Thomas A. Banning and Edward F. Hard, for appellants, 
Benj. H. Roodhouse, fqrappellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge. The claim may be divided as fol- 
lows; A shëèl métal elbow having (a) a lapped joint at its inner 
or throat side; (b) corrugations which extend without break, cir- 
cumferentially around the elbow at the outer curve thereof, and 
which are pressed against each other at the inner or throat side of 
the elbow; and— as a resuit — (c) the fact that the two thicknesses 
of the lapped joint are thereby clamped close together, while the 
elbow remains composed of a single thickness of corrugated métal 
at the outer side. 

The prior art shows that a sheet métal elbow having a lapped 
joint is not new, and that, a lapped joint, at the inner or throat side 
of the elbow, is not new. The novelty of appellants' device, then, 
if it hâve any, consists in the spécifie way the lapped joint is fastened 
or held, viz. : by the corrugations being pressed together at the in- 
ner Or throat side of the elbow. 

Corrugations, extending without break circumferentially around 
the elbow at the outer curve, were not new. Such corrugations 
appear in the Lawrence elbow, patent No. 485,134; also ia.the sec- 
ond Deickmann elbow, patent No. 500,119. In each of thèse elbows 
the corrugations are pressed together at the inner or throat side of 
the elbow. In the Kemp patent, however, after the corrugations 
are made, the corrugated part of the pipe is pressed in the axial 
direction of the pipe, where by the corrugations are brought close- 
ly together; and the lapped parts, along the joint, are secured to- 
gether. This is donc before the bending takes places, so that when 
the pipe is finally bent, the compression on the inner side of the 
elbow is not changed, the elbow being obtained by spreading or dis- 
tending the corrugations on the outer side. It is not shown that 
this procéss is pursued in the making of the elbows of the prior art ; 
and it is pn this spécifie method or process of making the elbôw, that 
the chief claim of novelty is predicatçdi 

It is to be noted, however, that thèse elbows are intended to carry 
ofï smoke; and that smoke, under draft, unlike gas or other sub- 
stances actingunder pressure, will carry, without leakage, tlirough 
a pipe that is loosely jointed. There is no functional purpose, there- 
fore, in the closeness of the compression obtained. The functional 
purpose aimed at is, not imperviousness, but strength. 

Keeping this in mind, we catinot èscape the conclusion that, ex- 
cept possibly thé process, Kemp has disclosed nôthing really useful 
that was not known before. He lays no claim to a process. patent; 
nor does appellee'ifollow his process. The appellee's elbow is 
manufactured by a machine that, instead of in one act compressing 
the corrugations axially, as K'emp does, crimps or corrugates the 
elbow, serially — corrugation ùpon corrugation — until the elbow is 
completed. True the article,: as an article, is perhaps nearly the 
same as Kemp's. The same kind of elôse contact of corrugations 



PEESSBD STEEL OAK OO. V. HANSEN. 403 

is obtained. But Kemp has not obtained a patent on the process; 
nor does appellee employ the process ; and Kemp has no patent on 
the mère closeness of the corrugations. So in any view that can be 
taken, Kemp has no right to prevent appellee from manufacturing 
and selling the article. 

The decree of the Circuit Court will be 

Affirmed. 



PRESSED STEEL CAR CO. v. HANSEN. 
(Circuit Court of Appeals, Third Circuit. April 27, 1905.) 

No. 28. 

1. Specific Peefoemance— Paeol Conteact— SunriciENCT or Pboof. 

To warrant a decree for the spécifie performance of a contraet, such 
contract must be clearly and unequivocally proved, and Its terms, as to 
Bubject-matter, considération, and ail other essentlals, must be spécifie 
and unainbiguous. 

[Ed. Note. — For cases in point, see vol. 44, Cent Dig. Spécifie Per- 
formance, §§ 56, 61, 113, 387-395.] 

2. Patents— CoKTEACT to Absign— Stjfficiency dp Peoof. 

Findings that an express contract by défendant to assign to complaln- 
ant, his employer, the patent rights In inventions made by hlm durlng his 
employment, was not proved, and that the facts shown were not such as 
to warrant the presumption that such a contract existed, held sustained 
by the évidence. 

S. Masteb and Seevant— Invention bt Employé— Right of EImploteb to 
Patent. 

In the absence of an express contract or agreement therefor, the rela- 
ton of employer and' employé, under whatever clrcumstances, at least short 
of a spécifie employment to make an invention, does not vest the employer 
with the entire property right in an invention of the employé, and to the 
paient monopoly thereof, or with anything more than the shop right or 
an irrévocable llcense to use the invention. 

[Ed. Note.— For cases In point, see vol. 34, Cent Dig. Master and Serv- 
ant, § 71; vol. 38, Cent Dig. Patents, § 125.] 

Acheson, Circuit Judge, dissentiiig. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

For opinion below, see 128 Fed. 444. 

William C. Strawbridge and John R. Bennett, for appellant. 
George B. Gordon and D. T. Watson, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. Suit was brought by the appellant, the 
complainant below, the Pressed Steel Car Company, against Han- 
sen, the appellee, to compel the assignment of six applications for 
patents rriade by him when in appellant's employ as chief engineer. 
The complainant was engaged in the manufacture of steel cars. As 
summarized by the court below, the allégations upon which the 
complainant based its right to the relief sought are, in substance, 
set forth in its bill as follows : That Hansen was for several years 
previous to the complainant's incorporation employed by the 
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■Schoen Manufacturing Company, îts successoî", the Schoen Pressed 
Steel Company, atid finally became chief engineèr of the last-named 
Company; that Complainant succeeded to the business and good 
will of the Schoen Pressed Steél Company, whereupon Hanseri "en- 
tered your orator's employ as its chief engine'er, under an agree- 
ment and understanding to dévote his entire time, ability and skill 
to your orator's business and its advancement, and that ail inven- 
tions and improvements that he might make during the period of 
his employment, and ail letters patent that might be obtained there- 
for, should be the sole pfoperty of your orator" ; that "it was a con- 
dition of his employment, as chief engineèr, and in part considéra- 
tion of the salary paid him as such, and his employment as such 
implied, and was upon the express understanding and agreement by 
him, that ail designs, inventions and improvements that he might 
make or develop, while in your orator's employ, and ail letters pat- 
ent that might be obtained theref or, sljould become and be, the sole 
and exclusive property of your orator, and that for ail such designs, 
inventions and improvements, if found or regatded as patentable, 
he would, from time to time, as he made or developed such de- 
signs, inventions or improvements, disclosè the'"sam.e to your ora- 
tor's. soHcitor, and, through him, and at your orator's experise, make 
ail iieçessàry and proper;applications for letters patent, and exécute 
ail necessary and proper papers to that end, and that he would, 
from time to time, as such applications were executed and fil ed, 
likewise exécute and deliverto your orator, with such applications, 
properly executed assignrnents, of ail such applications, inventions 
therein specified and îettéfs patent that might be granted thereon 
and therefor^ with direictjons to the Commissioner of Patents to 
issue ail such letters patent to himself as assignor to your orator, 
of àll his rigfht, title arid interest in çmd toall such letters patent, 
which should bethe entiré right, ti'fle and interest therein; that 
such beirtg the terms and conditions of the respondent's employ- 
ment by your orator, and in full appréciation and considération 
therefor, and of the inventions and improvements that he might 
make and letters patent thàt he might oibtain therefor, he was paid 
by vour orator a salary at the rate of $4,000 per year to January 1, 
190'0; at the rate of $5,000 per year to September 1, 1900; at the 
rate of $6,000 per year to October 1, 1901 ; and at the rate of $10,- 
000 per year down to January 1, 1902, when he left your orator's 
employ" ; that thereafter and while performing his duty as chief 
engineèr, he made the inventions in question and made applications 
for patenting the same; that he subsequently left the employ of 
complainant and refused to assign the same. 

The prayers of the bill are (1) that the respondent may be or- 
dered and compelled to specifically convey and ;assign to the com- 
plainant, by proper assignments and instruments in writing, each 
àhd every of the specified pending applicatiçns for letters patent 
and the letters patent to be! granted thereon, and (3) that respond- 
ent may be restrained and enjoined, pendente lite and perpetually, 
from conveying or assigning to any party or parties whomsoever, 
other than the complainant, the said inventions or improvements 
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embodied in said six pending applications for letters patent, or the 
letters patent that may be granted or issued therefor or thereon, 
either in whole or in part, or any right, title or interest therein, 
thereto, or thereunder. The answer of the respondent and appellee 
generally and specifically dénies that there was any contract, ex- 
press or implied, to assign thèse patents, or that there was any 
equity in the complainant, by reason of the relations between the 
parties or of the facts in the case to demand such as assignment. 
Testimony was taken at great length by both parties, and in due 
course went to final hearing upon bill, answer, proofs and exhibits. 
The case, as stated by the court below, involved three inquiries: 
First, whether any express contract by Hansen to transfer the pat- 
ents to the complainant was proved to hâve been made; second, 
whether the facts proven were such as to warrant a presumption 
that a contract existed; and third, whether a contract to transfer 
is to be implied in law from the relation between the parties. 

There is no assertion of the existence of a written contract, but 
the complainant did assert and attempt to prove an oral contract by 
the respondent to assign the applications for the patents in ques- 
tion, or the patents themselves, to the complainant. As to the 
existence of such a contract, there was much conflicting testimony. 
On the one hand, the président of the complainant company tes- 
tified to conversations with Hansen, which, if true, tended to show 
that there was a mutual understanding that thèse patents belonged 
to the complainant, and that upon proper derhands therefor, they 
would be assigned. No spécifie agreement in definite terms, setting 
forth considération and spécifie promise on the part of Hansen, was 
proved. The principal reliance on the part of complainant to 
establish such a contract as its président testified to, were facts and 
circumstances relating to the employment of Hansen as chief en- 
gineer, and his own admissions thàt he had charge of ail the depart- 
ments, so far as opérations of the works (the mechanical end of the 
business) was concerned, and that it was within his duties "to im- 
prove or assist in improving the manufactured products of the Com- 
pany," as was also "the matter of devising, designing cars, or parts 
thereof." Hansen himself, in his testimony, absolutely denied that 
any such conversations as were testified to by the président of the 
company ever took place, and positively asserted that no contract 
of any kind existed between complainant and himself, by which 
he was to assign to complainant the patents in question. In this 
respect, he was fully supported by the testimony of W. T. Schoen, 
président of the appellant company down to 1901, as well as or- 
ganizer and président of the predecessors to complainant company. 
The fact is much relied upon by the complainant, that in numerous 
other cases applications for patents made by appellant had been 
transferred to the company, as a matter of course, and, in fact, ail 
patents up to the six hère in question had been so transferred. 
Hansen explained this, by saying that he was very young when 
first employed ; that he was grateful to both the présent company 
and its predecessor, which first employed him, and that out of good 
feeling, and as a matter of routine, he continued to assign applica- 
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tions made by himself for patents to his employer; that as to the 
six applications hère demandée! by complainant, they were made 
just before the termination of his employment by complainant, the 
inventions were worked out at his own home, and not at complain- 
ant's shops, and he then for the first time had occasion to assert 
his ownership. There was much other testimony bearing upon the 
issue, which it is needless to recapitulate. 

The bill being for the spécifie performance of a contract, such 
contract must be clearly and unequivocally proved, as stated. As 
proved, its terms as to subject-matter, considération and ail other 
essentials, must be explicit and unambiguous. The court below, 
after an extensive review of the testimony, has reached the conclu- 
sion (1) that no express contract by Hansen, to transfer patents, 
has been proved, and (2) that the facts proven are not such as to 
warrant the presumption that such a contract existed. Thèse find- 
ings of fact by the court below must receive the respect and con- 
sidération to which such findings are always entitled in a review- 
ing court. They are prima facie conclusive, and nothing but a 
showing that the prépondérance of évidence is clearly and unmis- 
takably against them, would justify this court in reversing them. 
After a careful reading of ail the testimony in the record bearing 
upon this question, we do not discover ground for such reversai. 

The important question remains, whether, from the relation of 
the parties, there resulted to the complainant, as a conclusion of 
law, such an équitable title to the entire patent monopoly, as would 
make enforceable a conveyance of the légal title. It should be 
borne in mind, that what the bill claims, is the whole and exclu- 
sive title to thèse inventions, and the patents therefor, and the only 
relief prayed would, if granted, convey the entire property right 
and monopoly of thèse inventions to the complainant, stripping the 
défendant of ail right therein. It is not sought by complainant to es- 
tablish a shop right, or irrévocable license, for the manufacture and 
sale of the inventions covered by the patents, or any less interest 
than the whole and exclusive property right therein, and it is as to 
the existence of a spécifie contract to convey such entire interest, 
that the court below found there was a failure of proof, direct or 
circumstantial. Notwithstanding, complainant contends that, in 
the absence of express understanding or agreement, the relation of 
employer and employé, as established by the facts of this case, did, 
as a légal conséquence, carry absolute ownership and title in the 
monopoly: of thèse patents to the complainant company, to the ex- 
clusion of ail right of the défendant therein. 

The concrète proposition of complainant's counsel on this point 
had best be stated in their own language : 

"Our contention, under this proposition, based upon our eleventh and twelf tli 
assignmeutg of error, is tliat, as conclusion of law, the title to the applications 
for lettera patent fpr inventions, naade by Haiisen while in the complainant's 
employ as Its ehief engineér, at a salary of ?10,000 per year, having charge 
of Its engineering, mechanical and mamifacturing departments, and with the 
admitted duties of Improving or asslsting to Improve its manufactured prod- 
ucts and pf devlslng and designing cars or parts thereof for its benefit, such 
inventipns b^ing within the Une of manufacture for which the complainant 
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<!ompaiiy was organized and which It thereafter carrled on, passed to the 
complainant, and that, under the circurastances, tlie obligation to assign arose 
from the relation of employa and employer. This proposition is predicated 
upon au admitted state of facts. Hansen testifles that as ehief englneer of 
the complainant company he had charge of the engineering, mechanical and 
manufactnring departments of its business, and that the matter of devislng 
and designlng cars or parts thereof came wlthln the work of the engineering 
department; that his duties as chief englneer Included the devising and de- 
signlng of cars and parts thereof, and the improving of and asslstlng to im- 
prove the manufactured products of the complainant company and for Its ben- 
eflt; that during the period of the mabing of the inventions in eontroversy, 
he was in receipt of a salary of $10,000 per year; that he voluntarily re- 
signed the oflice of chief englneer and retired from the complainant's employ 
after he had made the inventions in eontroversy and placed them In the hands 
of the complainant's patent solicitor for the making of applications for letters 
patent, and after sneh applications had been prepared and returned to him 
for considération and exécution, preparatory to fillng; and that throughout 
the entire period of his employment he did assign to the complainant company 
ail applications for letters patent wîth the exception of the six in eontroversy. 
And to like efCect is the testimony of the def endant's witness, Charles T. 
Schoen." 

We do not think there is any justification for this contention in 
the facts disclosed by the record, or for the same contention in 
anothér form, viz., that défendant is estopped, by reason of the re- 
lation of the parties and his own conduct, to deny such alleged équi- 
table title in complainant. Both must rest upon the same basis of 
fact and law. Whether the complainant would hâve been justified 
in claiming what is called a shop right or a right to a license, irrév- 
ocable or otherwise, in regard to Hansen's inventions, is not the 
question raised by its bill. The claim is for the whole and exclu- 
sive title, and the demand is for a légal assignment of the same. 
A claim and demand so drastic as this, has no basis in the facts dis- 
closed in this record. 

Complainant's counsel specially relies, for the support of his con- 
tention, upon certain dicta in the opinion of the Suprême Court, in 
the case of Gill v. United States, 160 U. S. 436, 16 Sup. Ct. 322, 40 L. 
Ed. 480. Before considering thèse, however, it will be necessary 
to advert to some prior décisions in the Suprême Court, which throw 
an important light upon the proposition now under discussion. 

Hapgood v. Hewitt, 119 U._ S. 226, 7 Sup. Ct. 193, 30 L. Ed. 369, 
was a case in which a bill in equity was filed by the employer 
against an employé, to compel the latter to convey to the plaintiffs 
the title to letters patent obtained by him for an invention made 
while he was in their employ. The complainants, the Hapgood Plow 
Company, and its trustées, Hapgood et al., claimed title to the pat- 
ents in question, by assignment from Hapgood & Co., a dissolved 
Missouri corporation. We briefly summarize the allégations of the 
bill. The def endant's employment by complainant was that of gên- 
erai superintendent of a manufacturing department, whose duties, 
among other things, were to devise and get up such new devices, ar- 
rangements and'improvements in the plows manufactured, as should 
adapt them to the market, and as should be needed from time to 
time to suit the wants of customers. The défendant had been em- 
ployed, upon his représentation to the complainant that he was a 
man of large expérience in mechanical pursuits, and was familiar 



408 137 FEDEEAL BEPOKTBE. 

with the manufacturing of plows and agrîcultural împlements; 
îhat he had devised raany valuable improvements in the plows 
manufactured for concerns by whom he had been employed ; and 
that he could and would give to any manufacturer who should 
secure his services, the benefit of his expérience, in devising and 
making improvements in the plows manufactured. The bill fur- 
ther stated that, in conséquence of thèse représentations, and re- 
lying upon them, the complainant employed the défendant to de- 
vote his time and services to getting up, improving and perfecting 
plows and other goods. Some time after his employment, his in- 
terest in the corporation complainant was increased, and it was at 
that time agreed that défendant should be released from part of 
his duties as superintendent, so as to dévote his time and services 
to devising improvements in and getting up and perfecting plows. 
In view of the expected value of his services in this direction, com- 
plainant was induced to increase his salary. Under thèse circum- 
stances, the défendant devised and constructed a plow which was 
very satisfactory to the trade. The time in which he was engaged 
in perfecting this plow was during the regular working hours in 
the factory, The roen who did the manual labor on the new plow 
were ail employés of and paid by the complainant, and ail the ma- 
terials used in its construction were bought and paid for in the 
same way. After the plow was completed, and had been accepted 
by the président as satisfactory, the défendant arranged for the 
building of plows after the model. During the time so spent, he 
was drawing his regular salary; and ail his expenses, as well as 
the price of the models, castings and other things obtained by him, 
were paid by the complainant. The bill alleged that, during the 
time the défendant remained in the employ of the complainant, he 
never made any claim of property in any of the devices and im- 
provements made or suggested by him in the new plow, and never 
stated or claimed that he was entitled to a patent on any of said 
improvements, and never, during the term of his employment, as- 
serted any right to a patent in his own name for such improvements. 
After his connection with the complainant had ceased, and after 
complainant had been for many months, with the knowledge of the 
défendant, engaged in the manufacture of such plows, the défend- 
ant applied for and obtained a patent on the improvements in the 
plow. The bill allèges that after this patent was issued, he, for the 
first time, claimed that he had and has an exclusive right to man- 
ufacture such parts of the plow as are covered by the patent, and 
has threatened to enforce his rights under the patent as against the 
complainant. The bill claims that, in devising and constructing 
the plow, the défendant was only performing his duty as an em- 
ployé of the complainant, in carrying out his contract with it ; 
that he was doing only what he was hired and paid to do; that 
the resuit of his labors belonged to the complainant; and that he 
was bound, in equity and good conscience, to make an assignment 
of the patent to the complainant. The prayer of the bill is for a 
decree, directing the défendant to make an assignment of the patent^ 
or of such interest as he may hâve therein, to the Hapgood Plow 
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Company, assignée of Hapgood & Co., or to the trustées of Hap- 
good & Co., in trust for the Hapgood Plow Company, and that he 
be enjoined and restrained from maintaining any action at law or 
in equity, for any infringement of the patent by Hapgood & Co., or 
for the use by that corporation of any of the devices or improve- 
ments covered by the patent. In its opinion, the Suprême Court 
say: 

"The décision of the Circuit Court (11 Biss. 184, 11 Fed. 422) was placed on 
the ground (1) that Hevvitt was not expressly required, by his contract, to 
exercise his inventive faculties for the beneflt of his employer, and there was 
nothing in the bill from whlch it could be falrly inferred that he was requir- 
ed or expected to do so; (2) that, whatever right the employer had to tht> 
invention by the terms of Hewitt's contract of employment, was a naked 
license to make and sell the patented Improvement as a part of Its business, 
which right. If it existed, was a mère Personal one, and not transférable, and 
was extinguished with the dissolution of the corporation. We are of opinion 
that the views taken of the case by the Circuit Court were correct. There is 
nothing set forth lu the bill, as to any agreement between the corporation and 
Hewitt, that the former was to hâve the title to his inventions or to any pat- 
ent that he mlght obtain for them. The utmost that can be made out of the 
allégations Is, that the corporation was to hâve a license or right to use the 
inventions in making plows. It Is not averred that anything passed between 
the parties as to a patent. We are not referred to any case which sustains 
the View, that, on such facts as are alleged in the bill, the title to the in- 
vention or to a patent for it passed. In MeClurg v. Kingsland, 1 How. 202, 
11 L. Ed. 102, the facts were in some respects like those in the présent case, 
but the décision only went to the point that the facts justifled the presumption 
of a license to the employer to use the invention, as a défense by hlm to a 
suit for the infringement of the patent taken out by the employé. The Cir- 
cuit Court cases referred to do not support the plalntltfs' suit. In Continental 
Windmill Co. v. Empire Windmlll Co., 8 Blatehf. 295, Fed. Cas. No. 3,142, 
there was an agreement that the employé should receive $500 for any patent- 
able improvement he might make. In Whiting v. Graves, 3 Ban. & A. 222, 
Fed. Cas. No. 17,577, it was held that an employment to invent machinery 
for use in a particular factory, would operate as a license to the employer to 
use the machinery invented, but would not confer on the employer any légal 
title to the invention or to a patent for it In Wilkens v. SpafCord, 3 Ban. & 
A. 274. Fed. Cas. No. 17,659, the contract was that the employer should hâve 
the exclusive benefit of the inventive faculties of the employé, and of such 
inventions as he should make during the term of service." 

We hâve cited this case thus fully, because the facts, as stated 
in the bill, show a marked similarity to those of the case at bar. In 
both cases, it was contended that, by reason of the relation of em- 
ployer and employé, and the facts bearing upon *and in connection 
therewith, the défendants' inventions, and their patents thercfor, 
belonged absolutely to the corporation, and that in conséquence 
they were bound, in equity and good conscience, to make assign- 
ment of the same to the complainants. 

It will be observed that in this case there was a demurrer to the 
bill, which of course admitted ail the facts alleged and above sum- 
marized. The Circuit Court, and the Suprême Court in affirming 
the decree, sustained the demurrer, on the ground that no express 
agreement between the complainant and défendant was set out in 
the bill, by which the former was to hâve title to defendant's in- 
ventions, or to any patent he might obtain therefor. In this re- 
spect, therefore, the situation of the complainant was the same as is 
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that of the complainant in the case at bar. In the làtter, it is estab- 
lished by the finding of the court below that no express contract 
for vesting the title of defendant's inventions in the complainant 
exists, and in the former, the demurrer to the bill was sustained 
on the ground that it contained no sufficient allégation of such an 
express contract. There being no express contract in either case, 
it would seem that on facts of substantially the same nature and 
kind, the same conclusion should follow. The décision in the Hap- 
good Case was, in efïect, that the relation of employer and employé, 
in connection with the facts of an undertaking by the lâtter to give 
his time and effort, as gênerai manager, to the devising of improve- 
ments in the articles manufactured under his supervision, the subsé- 
quent raising of his salafy, the decreasing of his gênerai duties of 
supervision, in order that he mîght dévote himself to the devising 
of such improvements, that he was specially requested to dévote 
himself to the construction of an improved plow — the subject of 
the controversy — that the device in question was developed during 
the working hours, for which défendant was paid, that he had the 
assistance of other employés of complainant, and that ail expenses 
for materials and models were paid by complainant, was not such 
that the équitable title in such invention, and the patent therefor, 
was in the employer, or that the employé, under the circumstances, 
should be compelled, in equity and good conscience, to assign the 
absolute title and property in the same, to his employer. 

The décisions of the Suprême and Circuit Courts in this case, 
commend themselves the more strongly, that neither court has ig- 
nored what we may term the reasonable rights of the employer in 
such cases, but merely denied to him the right to take to himself 
the entire property and monopoly of defendant's invention, in the 
absence of express contract therefor. We think reason, as well as 
authority of this décision, requires a similar conclusion in the case 
at bar. We do not think that the complainant hère, in the absence 
of express contract to that effect, from the mère relation of employer 
and employé, in connection with the facts and circumstances dis- 
closed by this record, is entitled, in equity. and good conscience, 
to an assignment from the défendant of his whole right, title and 
property in the inventions in question. If entitled to anything, 
complainant is only entitled to a shop right or license that would 
enable it to use thèse inventions without paying a royalty therefor, 
a right which does not strip défendant of his entire property right 
in the product of his own inventive faculty. It is by distinguish- 
ing between claims for mère shop rights or license, and claims for 
the entire and exclusive property right in the inventions of the 
employé, that the cases cited are to be profitably read. This distinc- 
tion has been observed in many cases, both fédéral and state. Mc- 
Clurg V. Kingsland, 1 How. 303, 11 L. Ed. 103; Dalzell v. Due- 
ber Watch Case Mfg. Co., 149 U. S. 315, 13 Sup. Ct. 886, 37 
L. Ed. 749 ; Lane & Eodley Co. v. Locke, 150 U. S. 193, 14 Sup. Ct. 
78, 37 L,. Ed. 1049; Bensley v. N. W. Horsenail Co. (C. G.) 20 Fed. 
250; Herman v. Herman (C. C.) 29 Fed. 92; Boston v. Allen, 91 
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Fed. 248, 33 C. C. A. 485; Joliet Mfg. Co. v. Dice, 105 III. 649; 
Fuller & Johnson Mfg. Co. v. Bartlett, 68 Wis. 73, 31 N. W. 747, 
60 Am. Rep. 838. 

The décision of the Suprême Court in the case of Dalzell v. Due- 
ber Watch Case Co., supra, is especially applicable to the case at 
bar. The pertinent point in this décision is correctly stated in the 
following paragraph from the syllabus : 

"A manufacturing corporation whieh has employed a skilled workman for 
a stated compensation, to tabe charge of Its works, and to dévote hls time and 
services to devislng and maklng improvements in articles there manufactured, 
is net entltled to a conveyance of patents obtained for invention made by hlm 
whlle so employed, in the absence of express agreemeut to that effect" 

We think the case of Solomons v. United States, 137 U. S. 343, 
11 Sup. Ct. 88, 34 L. Ed. 667, cited by the complainant, well illus- 
trâtes the distinction which we hâve dwelt upon, between the claim 
by an employer to an entire property right in an invention of an 
employé and for a conveyance of a patent monopoly thereto, and 
the right to a user or irrévocable license resulting from the relation 
of employer and employé. Solomons was the assignée of one Clark, 
an employé of the government as Chief of the Bureau of Engraving 
and Printing. While acting as such chief, he was called into con- 
sultation with a subcommittee of the committee of ways and means 
of the House of Représentatives, the Secretary of the Treasury, 
and Commissioner and Deputy Commissioner of Internai Revenue. 
As a resuit of thèse consultations, Clark was assignée the duty of 
devising a self-canceling revenue stamp. At thèse consultations, it 
was mutually understood that Clark was acting in his officiai ca- 
pacity as Chief of the Bureau of Engraving and Printing. No bar- 
gain, agreement, contract or understanding was ever entered into or 
reached between the officers of the government and Clark, concern- 
ing the right of the government to use the invention, or concerning 
the rémunération, if any, which should be paid for it. Before the 
final adoption of the stamp by the Commissioner, Clark stated to 
him that the design was his own, but that he would make no charge 
to the government therefor, as he was on a salary by the govern- 
ment and had used the machinery and other property of the govern- 
ment in the perfection of the stamp. No express license to use the 
invention was ever given by Clark to the government, nor any no- 
tice prohibiting its use or intimating that he would demand a royal- 
ty. After the stamp had gone into use by the government, Clark 
obtained a patent for his invention, and asked for compensation 
from the government for the use thereof. To this demand no re- 
sponse was made. Afterwards, Solomons, as assignée of Clark, 
brought suit against the government in the Court of Claims, to 
recover compensation for the use of the stamp. Upon its findings 
of fact, as abdve stated, the court entered judgment in favor of the 
government, and from this judgment appeal was taken to the Su- 
prême Court. Mr. Justice Brewer, delivering the opinion of the 
Suprême Court, said in part: 

"The case presented by the foregoing facts is one not free from diflaculties. 
The goverament has used the Invention of Mr. Clark and has proflted by such 
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use. It was an Invention of value. The elaimant and appellant Is the owner 
of such patent, and taa never consented to Its use by the government. From 
thèse facts, standing alone, an obligation on the part of the government to 
pay naturally arises. The government has no more power to appropriate a 
man's property Invësted in a patent than it has to take his property invested 
in real estate; nor does the mère fact that an inventer Is at the tlme of his 
invention in the employ of the government transfer to it any tltle to, or in- 
terest In It An employiS, performlng ail the duties assigned to him in his 
department of service, may exercise his inventive faculties In any direction 
he chooses, with the assurance that whatever invention he may thus cou- 
celve and perfect Is his Individual property. There is no différence betvpeen 
the government and any other employer In this respect. But thls gênerai 
rule \a subject to thèse limitations. If one Is employed to devise or perfect 
an Instrument, or a means for accomplishing a prescribed resuit, he cannot, 
after successfully accomplishing the work for whlch he was employed, plead 
title thereto as agalnst his employer. That which he has been employed and 
paid to accompllsh becomes, when accomplished, the property of his employer. 
Whatever rlghts as an individual he may hâve had In and to his Inventive 
powers, and that whlch they are able to accompllsh, he has sold in advance 
to his employer. So, also, when one Is in the employ of another In a certain 
Une of work, and devises an Improved method or instrument for doing that 
work, and uses the property of his employer and the services of other em- 
ployés to develop and put In practlcable form his invention, and expUcItly 
assents to the use by his employer of such invention, a jury, or a court trying 
the facts, is warranted in findlng that he has so far recognized the obliga- 
tions of service flowing from his employment and the beneflts resulting from 
his use of the property, and the assistance of the coemployês, of his employer, 
as to hâve given to such employer an Irrévocable license to use such inven- 
tion." 

It was because Clark had "notified the government that he would 
make no charge if it adopted his recommendation and used his 
stamp; and for the express reason that he was in the government 
employ and had used the government machinery in perfecting his 
stamp," that the Suprême Court decided that he was estopped from 
claiming compensation or royalty from the government for the 
use of his patent, and from denying an irrévocable license to the 
government for the use of the same. Complainant's counsel spe- 
cially relied upon the foUowing language of Mr. Justice Brewer, 
as above quoted: 

"That which he had been employed and paid to accompllsh becomes, when 
accomplished, the property of his employer. Whatever rights as an individ- 
ual he may hâve had in and to his inventive powers, and that which they 
are able to accompllsh, he has sold in advance to his employer." 

It must seem very clear to one reading the whole of the above 
extract, that the language of Mr. Justice Brewer, just quoted, must 
be taken in connection with what précèdes and follows it. The 
"property" of the employer is his right to use the invention of his 
employé; and what the employé "has sold in advance to his em- 
ployer" was the "irrévocable license to use such invention." This 
meaning becomes still more clear in the light of the question ac- 
tually decided by the court, which was that the owner of the patent 
had no right to compensation for the use thereof against the gov- 
ernment. In this view, the government was the owner, for its own 
purposes, of the invention. 

It is significant, too, that the case of McClurg v. Kingsland, 1 
How. 202, 11 1,. Éd. 103, cited as in point and discussed at length 
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by the learned justice, was one in which suit Was brought by an 
employé against the employer for the use of an invention made dur- 
ing his employment under circumstances net unlike those of the 
case at bar, and in which the court below was sustained in submit- 
ting to the jury to décide, whether the facts were such as would 
justify the presumption of a license or spécial privilège to the 
défendants to use the invention. In the Solomons Case, no ques- 
tion of the right of the employer to own or hâve a conveyance of 
the entire patent monopoly was raised or discussed in either the 
circuit or the suprême courts. The only right discussed was, as we 
hâve seen, the property right of the employer in the use of the in- 
vention in the line of its own business. 

Granting the contention of complainant's counsel, however, that 
Mr. Justice Brewer, in the language above referred to, meant to as- 
sert that the employer acquired the entire property right in the in- 
vention and patent of the employé, it is manifest that such assertion 
must be confined to the case, as stated, where "one is employed to 
devise or perfect an instrument, or a means for accomplishing a 
prescribed resuit." This is the statement of an express contract 
between employer and employé. The employé, by acceptance of 
such employment at a stated compensation, has contracted to de- 
vise a spécifie thing for his employer. This may, under circumstan- 
ces, be équivalent to an express agreement to assign the patent for 
his invention to his employer, but that this cannot be predicated 
of the gênerai relation of employer and employé, is manifest from 
the numerous cases that hâve been cited, as well as from the Solo- 
mons Case itself, and in the case at bar there is a spécifie finding 
of fact by the court below, that no express contract is proven, and 
none is to be inferred from the facts in the case. 

We now corne to the case of Gill v. U. S., supra. This, also, 
like the Solomons Case, is one where the complainant was employed 
by the government, and claimed compensation or royalty from it for 
the use of an invention made by the employé while in the govern- 
ment's service. The complainant was a foreman machinist and 
draftsman in the Frankford arsenal. His engagement required him 
to perform manual labor and to exercise mechanical skill in the 
service of the government. There was no spécial contract for the 
exercise of his inventive genius in such service. While so em- 
ployed, complainant invented certain improved machines, which 
were perfected and constructed at the arsenal by government 
employés under his supervision. The cost of preparing patterns 
and working drawings and constructing working machines, was 
borne exclusively by the government. The improvements in each 
case were suggested by complainant to the commanding officer, 
who, after due examination, authorized their construction. When 
so constructed, they were used by the government in the arsenal, 
with the claimant's knowledge and consent before he filed an appli- 
cation for the patent. Mr. Justice Brown, in delivering the opin- 
ion of the court, thus states the question before it : 

"This case raises the question, which has been eeveral tlmes presented to 
thiB court, whether an employé, paid by salary or wages, who devises an im- 
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proved method o.f doing hla work, using the property or labor of his employer 
to put hls Invention into practlcal form, and assentlng to the use of such Im- 
provements by his employer, may, by taking eut a patent upon such Inven- 
tion, recover a royalty or, other compensation for such use." 

The conclusion that complainant had no right as against the gov- 
ernment, was reached by an application of the doctrine of "estop- 
pel in pais," the leamed justice saying: 

"The ultimate fact to be proved Is the estoppel, arising from the consent 
given by the patentée to the use of his Inventions by the government, without 
demand for compensation. The most conclusive évidence of such consent is 
an express agreement or license, such as appeared in the McAleer Case, 150 
U. S. 424, 14 Sup. et. 160, 37 L. Ed. 1130; but It may also be shown by paroi 
testimony, or by conduet on the part of the patentée provlng acquiescence on 
his part in the use of hls invention. The fact that he made use of the time 
and tools of hls employer, put at hls service for the purpose, raises elther an 
Inference that the work was done for the beneflt of such employer, or an 
implication of bad faith on the patentee's part in claimlng the fruits of labor 
whieh techntcally he had no right to enlist in hls service. ïhere is no doubt 
whatever of the proposition laid down In the Solomons Case, that the mère fact 
that a person is In the employ of the government does not preclude him from 
making improvements In the machines with which he Is connected, and ob- 
talning patents therefor, as his individual property, and that in such case the 
government would hâve no more right to seize upon and appropriate such 
property. than any other proprietor would hâve. On the other hand, it is 
equally Clear that, if the patentée le employed to invent or devise such im- 
provements his patents dtained therefor belong to his employer, since in 
making suoh improvements he is merely doing tvhat he was hired to do. 
Indeed, the Solomons Case mlght hâve been decided wholly upon that ground, 
Irrespective of the question of estoppel, slnce the flndlng was that Clark had 
been asslgned the duty of devlslng a stamp, and it was understood by every- 
body that the scheme would proceed upon the assumptlon that the best stamp 
whieh he could devise would be adopted and made a part of the revised 
scheme. In thèse consultations It was understood that he was actlng In his 
officiai capaclty as Chlef of the Bureau of Engravlng and Printing, but it was 
not understood or Intimated that the stamp he was to devise would be pat- 
ented or become bis Personal property. In fact, he was employed and paid 
to do the very thing which he dld, vlz.; to devise an Improved stamp, and 
having been employed for that purpose. the fruits of his inventive skill be- 
longed as much to hla employer as would the fruits of his mechanical skill." 

It is upon the language we hâve italicized in this extract from the 
opinion of the court, that complainant principally relies for the sup- 
port of his contention in the case before us. It is admitted by coun- 
sel, that the proposition hère stated is obiter dictum, as no question 
of thë ownership of the patent was involved in the décision of the 
case. The estoppel applied to the complainant went no further 
than to prevent his denying the right of his employer (the govern- 
ment) to use the patented machines, which, with his consent and 
acquiescence, the government had at great expense constructed 
and erected for its own use. No suggestion is made in the opinion 
of the court, that the complainant had not, subject to this license to 
the government, the ordinary property right in his invention and 
patent, so that he might use it himself or permit others to use it 
upon such terms as he chose. Conceding the respect due to even 
a dictum of the Suprême Court, we think the language of Mr. Justice 
Brown, in this passage,. is properly confined to such a case as he 
conceives the Solomons Case to be, where the patentée is employed 
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specifically to invent or devise the particular improvement in ques- 
tion. So view^ed, an express contract to assign the patent may, as 
we hâve already said, well be inferred from the acceptance by the 
employé of the spécifie employment. This view is strengthened 
by the immédiate application of the proposition to the facts of the 
Solomons Case, the leamed justice saying that : 

"Clark had been assigned the duty of devislng a stamp. * * • In fact, 
he was employed and paid to do the yery thing which he did, vlz., to devise 
an Improved stamp; and, having been employed for that purpose, the fruits 
of his inventive skill belonged as much to his employer as would the fruits 
of his mechanlcal skill." 

That no such gênerai proposition, as is contended for by com- 
plainant's counsel, was intended to be stated by the Suprême Court, 
is made still more clear by the language whicli immediately foliows 
that above quoted : 

"So, If the Inventions of a patentée be made in the course of his employ- 
ment, and he knowingly assents to the use of such inventions by his em- 
ployer, be cannot claim compensation therefor, especially if his experiments 
hâve been eonducted or his machines hâve been made at the expense of such 
employer." 

The court then continues by quoting from the Solomons Case as 
"pertment in this connection," the following: 

"So, also, when one is In the employ of another in a certain Une of work, 
and devises an improved method or instrument for doing that work, and uses 
the property of his employer and the services of other employés to develop 
and put In practical form Ms invention, and expressly assents to the use 
by his employer of such Invention, a jury, or a court trying the facts, iss 
warranted In flnding that he has so far reeognized the obligations of service 
flowing from his employment and the benefits resultlng from the use of the 
property and the assistance of the coemployês of his employer, as to havt; 
given to such employer an irrévocable license to use such Invention." 

We thus come back to the real point decided in Gill v. United 
States, correctly stated in the syllabus, as foliows : 

"An employé, paid by salary or wages, who devises an Improved method of 
doing his work, using the property or labor of his employer to put his inven- 
tion into practical form, and assenting to the use of such improvements by 
his employer, cannot entltle himself, by taking out a patent for such inven- 
tion, to recover a royalty or other compensation for such use. A person look- 
ing on and assenting to that whlch he has power to prevent is precluded from 
afterwards malntaining an action for damages." 

We see nothing in the reasoning of the opinion by Mr. Justice 
Brown that establishes any other proposition than that above 
stated, or anything in the case that contravenes the doctrine laid 
down in Hapgood v. Hewitt, and other well considered cases of the 
fédéral and state courts hereinbefore cited. We hâve been re- 
ferred to no case, nor hâve we been able to discover one in which, 
apart from express contract or agreement, and upon the mère gên- 
erai relation of employer and employé and of the facts and circuni- 
stances attending it, the employer has been vested with the entire 
property right in the invention and patent monopoly of the em- 
ployé, or with anything other than a shop right, or irrévocable 
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license, to use the patented invention. Such a right in the em- 
ployer, the employé may be estopped to deny, by the fact of hid 
employment and his conduct in relation to the use of his inventions 
by his employer, and to that extent and no further hâve the cases 
gone. 
The decree of thé court below is afHrmed. 

ACHESON, Circuit Judge (dissenting). Of couirse, the mère re- 
lationship of employer and employé, in and of itself, does not pre- 
vent the employé from making improvements in the machines or 
the manufactures upon which he is engaged, and obtaining patents 
for the same for his own benefit. But the évidence hère discloses 
much more than the mère relation of employer and employé be- 
tween the plaintifï below (the appellant) and the défendant, Han- 
sen. The proofs demonstrate that Hansen was the plaintiff's chief 
engineer, and was paid by the plaintiff a salary at the rate of $6,000 
a year prior to October, 1901, and afterwards at the rate of $10,000 
a year, and that in the performance of his duties as chief engineer, 
and while so engaged, he made the improvements hère in question, 
and applied for letters patent therefor. Now it indisputably ap- 
pears by positive and uncontradicted évidence that Hansen's duties 
as chief engineer included the inventing of new steel cars and parts 
of cars, and improvements relating to the manufacture of steel cars, 
for the benefit of the plaintifï company. Hansen himself testified 
that, as chief engineer, he had "charge of the engineering and me- 
chanical departments of the company's business" ; and, being asked 
if he regarded it as one of his duties to "improve or assist in im- 
proving the manufactured products," answered, "That was part of 
the work I looked after." In response to the question, "Did the 
matter of devising, designing cars, or parts thereof, corne within 
the work of the engineering department?" he answered, "Yes, sir; 
it did." Charles T. Schoen, a witness for Hansen, speaking from 
Personal knowledge, testified as follows : 

"XQ. 90. As chief engineer, did Mr. Hansen do anythlng in the way of 
designing or devising new parts or structures to be used in the manufacture 
of steel cars? A. Yes. XQ. 91. Was that part of his duties? A. Yes, sir. 
XQ. 92. And he did frequently devise and design new parts for cars while he 
was chief engineer? Is that correct? A. Yes. XQ. 93. Did he do that for 
the benefit of the Pressed Steel Car Company, or for competitors of that Com- 
pany? A. He did it for the Pressed Steel Oar Co.npany." 

The proofs, I think, bring this case squarely within the just prin- 
ciple enunciated by the Suprême Court in three récent cases — that, 
where a person is employed and paid to devise improvements, his 
inventions and patents obtained therefor belong to his employer. 

The first of thèse cases is Solomons v. United States, 137 U. S. 
342, 346, 11 Sup. Ct. 88, 89, 34 L. Ed. 667, where the Court, speak- 
ing by Mr. Justice Brewer, said : 

"But thls gênerai rule Is subject to thèse limitations: If one Is employed 
to devise or perfect an instrument or a meana for accomplishing a prescribed 
resuit, he cannot, after successfully accomplishing the work for which he was 
employed, plead title thereto as against his employer. That which he bas 
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been employed and pald to aecomplish becomes, when accomplished, the prop- 
erty of his employer. Whatever rlghts as an Indlvldual he may hâve had In 
and to his Inventive powers and that which they are able to , aecomplish, he 
bas sold In advarice to his employer." 

The second case is McAleer v. United States, 150 U. S. 424, 430, 
14 Sup. Ct. 160, 37 L. Ed. 1130, where the court, speaking by Chief 
Justice FuUer, cited as authoritative the above-quoted paragraph 
from the opinion in Solomons v. United States. 

And the third case is Gill v. United States, 160 U. S. 436, 435, 16 
Sup. Ct. 3S2, 336, 40 L. Ed. 480, where the court, speaking by Mr. 
Justice Brown, said: 

"There is no doubt whatever of the proposition laid down In Solomons' 
Case — that the mère fact that a person Is in the employ of the government 
does not preclude him from making Improvements in the machines with whlch 
he is eonnected, and obtaining patents therefor, as his individual property, 
and that in such case the government would hâve no more right to seize upon 
and appropriate such property than any other proprietor would hâve. On the 
other hand, It is equally clear that, if the patentée be employed to invent or 
devise such improvements, his patents obtalned therefor belong to his em- 
ployer, since in making such improvements he Is merely doing what he was 
hired to do." 

Upon the proofs it is manifest that, in making the inventions 
which are the subject of the bill of complaint, Hansen was doing 
merely what he was hired and paid by the plaintiff to do. And as 
the court said of Gill, so may it be said of Hansen, "The fruits of 
his inventive labor belonged as much to his employer as would 
the fruits of his mechanical skill." 

It is a most significant fact that Hansen assigned to the plaintiff 
ail his previous applications for letters patent for improvements 
such as those hère in question which he had made while acting as 
chief engineer of the plaintiff. He thus repeatedly recognized that 
his inventions relating to steel cars devised during the course of 
his employment with the plaintiff as its chief engineer rightfully 
belonged to his employer. 

I would reverse the decree of the covirt below, and remand the 
cause, with directions to enter a decree in favor of the plaintiff. 
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(Circuit Court of Appeals, Third Circuit April 27, 1905.) 

No. 32. 

Patents— Violation dp Injunction— Contempt. 

Evidence held to sustain a decree adjudging a person guilty of contempt 
for aiding others who had been enjoined from infrlngement of a patent 
In evadlng the injunction by taking over and conducting the business in 
his name with actual knowledge of the injunction. 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

For opinion showing the facts, see 130 Fed. 893, 
137 F.— 27 
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Horace Pettît, for plaintif! in error. 

Wm- C. StraWl?ridge, for defendanfin error, 

BeîoreACHES'ON, DALLAS; and GRAY, Circuit Judges. 

PER CÛRIAM. The ground upôh which the Circuit Court ad- 
judged Hamilton, the plaintiff in error, guilty of contempt in violat- 
ing the injunction decree of the court, was that in the matters in 
disobedience, of the injunction complained of he acted as the agent 
of the enjojned défendants, or in their behalf. The learned judge 
below found that Hamilton actUally knew of the injunction early 
in 1903, although he was not served with a coi)y of the writ until 
July 16, 1904 ; that he had been acting throughout in collusion with 
the enjùined défendants to help them évade the injunction; that, 
while hémày; not havd beèn théir paid agent, he knowingly did acts 
by which they profited, ând thathe gave the défendants his deliber- 
ateaid. On behalf of the plaintiflf in error it is urged that the find- 
ings were not supported by the évidence, but we cannot adopt 
suchirView. We thinlç th ère was évidence to support the court's 
conclusions, and upon those findings of fact there was no error 
in adjudging Hamilton guilty of contempt and imposing upon him 
a fine bîélOO, with costs. 

The decree of the Circuit Court is afïîrmed. 
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(Circuit Court, N. D. New Yprli. May 18, 1905.) 

No. 7,026.' 

Patents— iNFRINGEMENT—PutP-SCREENING MACHINE; 

The Victory and Remington patent, No. 417,451, for a pulp-screening 
machine, was not anticipâtes by anytiiing in ttie prier art, and discloses 
patentable Invention. Also held infringed. 

In Equity. Suit for infringement of letters patent No. 417,451 for 
a pulp-screening machine, granted to Edmimd Victory and Charles 
R. Remington December 17, 1889. On final hearing. 

Risley & Love (E. H. Risley, of counsel), for complainant. 
Osgood & Davis (Francis T. Chambers and John C. Pennie, of 
counsel), for défendant, 

RAY, District Judge. This is a suit in equity for an injunction 
and an accounting, based on the alleged infringement by défendant 
of what is known as the Victory letters patent, No; 417,451, dated 
December 17, 1889. The défenses set up and urged are "noniu- 
fringement, lack of patentable subject-matter," and "anticipation by 
prior patents and publications, as set up in the ahswer." This 
court has had this patent and its validity under considération on 
two former occasions (see Van Epps v. International Paper Co. 
[C. C] 134 Fed. 543), and by reason of the insistence of the défend- 
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ant hère and of the large number of pending cases has felt bound to 
give a most careful and deliberate considération of the new évi- 
dence and of ail the questions presented. 

The claims of the patent (title not being in dispute) alleged to be 
infringed are 1 and 2, reading as follows : 

"(1) In a pulp-screenlng machine, the comblnatlon of the séries of sepa- 
rate acreens, 18, the séries of Independent bellows-plates, 5, havlng the flexi- 
ble bellows-joints, 6, at thelr sldes and ênds, the drlve-shaft, 7, having the 
eccentrics 8, 9, altefnately arrangea upon it, and the connectlng-frames, 10, 
substantially as set forth. 

"(2) The comblnatlon. In a pulp-screenlng machine, of the body-frame 2, 
having the parallel cross-bars, 3, the séries of Independent redprocatlng bel- 
lows-plates, 5, having the flexible bellows-Joint, 6, at their sldes and ends, 
the flexible packing-strips, 13 and 14, extending around the ends and sldes 
of each bellows, and the top, 15, having the séries of parallel cross-bars, 17, 
and the screen-plates, 18, substantially as set forth." 

It would not be profitable to give hère in détail the contention of 
the respective parties as to the proper construction of thèse claims. 
The machine is for the screening of wood pulp for paper-making — 
an art, if it may be so called, at the date of the Victory patent in its 
infancy; not in âge, but as compared to its présent development. 
This pulp mixed unevenly with a very large quantity of water when 
discharged upon is to be run through the screen plates of the ma- 
chine, and when thus sçreened is to run into some proper réceptacle. 
It is évident that the wood fiber in the fiuid will speedily clog the 
screen unless some action of the screen, or of some thing or sub- 
stance coming in contact with the screen, so acts as to keep thèse 
fibers from collecting upon the upper side of the screen. This may 
be done in various ways and by varions agencies, but none were ever 
suggested that seemed practicable and efficient. Resort was had 
to jarring and shaking the screen plates as we would shake and 
vibrate the screens in an old-fashioned fanning mill, but this was 
not practicable. Various machines for doing the work were de- 
vised and put in opération, some in this country and some in Eng- 
land and Scotland. Among thèse we may mention the five closest 
références which in the opinion of defendant's chief expert négative 
in whole or in part the alleged novelty embodied in claims 1 and 2 
of the Victory patent, viz., Richardson and Glenny British patent. 
No. 4,669 of 1880; the Engineer No. 1, built under the Miller Brit- 
ish patent No. 3,620 of 1880; the Kron United States patent No. 
315,420 of 1885; the Russell & Cragin United States patent No. 
359,543 of 1887; and the Rogers British patent No. 4,073 of 1887. 
It will be noted that ail of thèse, except the Russell and Cragin, 
long antedate the Victory. Hence the Patent Office at Washing- 
ton must hâve had them in view when it allowed the Victory. It 
saw différences and patentable invention in what it did patent, and 
it certainly patented what is fairly embraced in claims 1 and 2 and 
the spécifications and drawings accompanying. That thèse claims 
must be interpreted in view of the original claims made and filed 
and rejected or amended is conceded. The complainant cannot 
claim broadly anything that was rejected by the Patent Office, un- 
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less finally allowed in the same language. But as I read tlie original . 
daims and those finally allowed in the Victory patent, I find noth- 
ing inconsistent with the view that the Victory embraces (claim 1) 
the foUowing éléments in combination: (1) A pulp-screening ma- 
chine; (3) a séries of separate screens, the séries of independent bel- 
lows-plates having flexible bellows joints at their sides and ends, 
a drive shaft having the eccentrics alternately arranged upon it, and 
Connecting f rames. Also (claim 2), in combination in a pulp 
screening machine, the body frame (shown in the drawings and spé- 
cifications) having parallel crossbars, the séries of independent re- 
ciprocating bellows-plates having the flexible bellows joints at 
their sides and ends, the flexible packing strips extending around the 
ends aiid sides of each bellows, and a séries of parallel crossbars 
at the top, and also screen plates, ail "substantially as set forth." 
Thèse Connecting frames are shown in the drawings, and numbered, 
and the claim refers to them as "the Connecting frames 10," and so 
of other éléments mentioned they refer to the figures in the draw- 
ings, and the claim ends with thèse words, "substantially as set 
forth." I do not understand that the complainant is confined to the 
forms of construction shown in the drawings. If that be true, then 
a patentée must be particular to hâve drawings of every conceivable 
form of structure, or be particular to mention that the form of con- 
struction shown is but one of many. This would only lead to con- 
fusion, and in the end to injustice. 

In Van Epps v. International Paper Company (C. C.) 134 Fed. 
543, which the défendant concèdes was correctly decided on the 
évidence before the court, and in fact says on that évidence could 
not hâve been decided otherwise, this court said, in describing the 
Victory patent: "AU the éléments form a new and useful com- 
bination to produce a new resuit, whére each compartment is sealed 
so as to obtain alternately an upwàrd pressure of air and a partial 
vacuum' in each compartment." Mueh time and expense and many 
pages of record and of argument hâve been expen'ded in an attempt 
to satisfy this court that pneumatic action has nothing to do with 
the clearing of the screen plates, or the forcing or drawing of the 
mixture to be screened through the plates ; that this is done wholly 
by hydrâulic action alone. The case, in the opinion of this court, 
does not turn upon the correctness or incorrectness of this proposi- 
tion. Thère must be air-tight and flujd-tight compârtments, one 
or more, below the screen plates, in which the "bellows plates" 
operate, excepting, of course, the place through which the screened 
material flows. If not, then the vertical dr up and down movement 
of the "bellows plates" would efifect nothing. But if thèse com- 
pârtments connect in a way the one with another, and th ère is a bel- 
lows plate operating in each, the liiode of action and éfifect and the 
principle is the sâme, as we are thus far only increasing the size 
of the compartment. Bût if we would èecure the gbod efïect of 
having sfaàller screen plates artd compârtments corresponding, and 
several of them (at least more than one), so as to continue the 
screening opération when there is, for ahy rèason, but a liniited 
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flow of pulp upon the top of the plates, a supply not sufficient to 
cover a large plate, we must hâve the compa:rtments below the 
plates, each, when in opération, sealed in some manner. The Vie- 
tory patent has sealed each in the manner described in the spécifica- 
tions. It is said that by having partitions reaching to near the 
bottom they may then communicate with each other below such 
partitions, and work the same. This is true when the compartments 
are so deeply filled with niateriàl that the openings from the one to 
the other are closed, sealed, by the fluid contained therein. This 
is a différence of construction, not of principle, or in mode of opéra- 
tion or results. In such case the compartments are so separately 
sealed that, if the plate above the one is covered with pulp to be 
screened, which we may call "stuff," and the other is not, the one 
covered will continue to operate, while the other wiU not. The 
inrush of air through the apertures of the one not covered cannot 
affect the other, as the air cannot reach this other because of the 
fluid at the bottom which closes or seals the connection. When 
nothing but air covers the screen plates the "up and down" motion 
of the bellows plates effects nothing except to drive the air out of 
the compartment through the slits or openings in the plates. The 
up motion expels, the down motion permits a retum. The moment 
"stuff" to be screened is run upon the plates, it will seek the lower 
level, and pass through the openings into the compartment below ; 
but soon the wood fiber will clog the plates, and then the "stuff" 
will cease to run through because the openings are obstructed. If 
now, by raising the bellows plates in the compartment, we force the 
air out through the slits or openings in the screen plates and into the 
unscreened pulp on the upper side thereof the obstructions will 
be displaced and the mère pressure of air upon the "stuff" on the 
screen plates will press it through into the compartments, or the 
"stuff" will seek and find the lower level. As the compartments be- 
low the screen plates fill with screened material, and before, and 
even after, the outflow through the flow boxes commences, and the 
bellows plates rise and fall, the screened material coming through 
into the compartments will be churned, so to speak, into a foaming, 
boiling mass containing or made up of air, water, and wood fiber, 
and this boiling, foaming mass will rise to the screen plates, and 
some of it will be forcéd through upwardly with each up stroke or 
movement and drawn down by suction, or pressed down by the 
atmospheric pressure, or both, with each down stroke or movement ; 
but as there is in the Victory construction a small space between 
the upper side of the bellows plates and the screen plates, and very 
soon the screened material commences its outflow, the material 
from above the plates is constantly coming through rapidly in 
quite large quantities as compared with that pressed back in the 
opération of clearing the plates. Air forced into water, beyond the 
normal quantity found therein at ail times, will release itself, rise 
to the surface, and in so doing will causé the water to boil and bub- 
ble. Pouring water from one réceptacle into another carries air 
into and mixes it with the lower body, and so in the opération of 
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the Victory machine there is no doubt that air is constantly présent 
in the compartments below the screen plates, when in opération. 
The court can see the boiling agitated mass in the compartments 
below the plates, and how quickly it settles to a levé! a little dis- 
tance below the screen plates the moment the bellows plates cease 
to move-r-that is, the moment the cause of the agitation is removed 
or ceases to act^ — even when the outflow of screened material is 
arrested at the same moment the action of the bellows plates ceases. 
Thetruthis: 

"We try to explain ail things by the action of wlnd and wave. Tet In 
the air thçre Is a force which is net the wind, and In the waters a force 
which Is not the wave. That force, both In the air and In the water, Is 
efBuvium. Air and water are two nearly Identical llquid masses entering 
into the composition of eaeh other by condensation and dilation, so that to 
breathe is to drink. Eflluvlum alone Is fluid; The wind and the wave are 
only Impulses ; effluvium Is a current. The wlnd Is visible In clouds ; the 
wave Is visible In foam ; effluvium is invisible. From tlme to time, however, 
It says, 'I am nere.' Its 'I am hère' Is a clap of thunder." 

When the bellows plates move downward, the tendency is to cre- 
ate a vacuum, but no vacuum is created because of the immédiate 
downrush or inrush of material from above. That this brings ait 
in greater quantities than is ordinarily mixed with water cannot be 
successfully questioned. This court is satigfied that no pulp of any 
amount would be screened in one of thèse machines if so construct- 
ed that the bellows plates rise and fall in a mass of screened material 
filling the compartments to and necessarily above the screening 
plates. 

It is contended that the Victory patent is but a following of the 
prior art and contains nothing new or patentable in view of that art. 
With that contention this court cannot agrée. In Van Epps v. In- 
ternational Paper Co., supra, this court considered the Kron patent, 
No. 315,420, of 1885; two British patents— Miller, No. 3,620 of 
1880, and Rogers, No. 4,073 of 1887; : and also had before it and 
considered the Richardson and Glenny British patent No. 4,669 of 
1880, and Russell and Cragin United States patent No. 359,543 of 
1887. The two last may not hâve been in évidence, but they were 
used on the final hearing. It was not, however, seriously claimed 
that thèse, or several others in évidence showed anticipation of the 
claims as finally allowed by the Patent Office. Claims 1 to 4 of 
the original application read as follows : 

"(1) In a paper-screening machine, the comblnatlon, with a séries of screen 
plates, of a séries of independent bellows worlîlng beneath sald screens ; 
substantially as set forth. 

"(2) In a paper-screenIng machine, the comblnatlon, with a séries of screen 
plates, of a séries of alternately reclproeatlng bellows; substantially as set 
forth. 

"(3) The comblnatlon, with the séries of screen plates, of the Independent 
bellows, the drive shaft havlng the séries of eccentrlcs alternately arranged 
upon it and the Connecting frames ; substantially as set forth. 

"(4) The comblnatlon of the body frame havlng the cross-bars, the recipro- 
cating bellows plates havlng the bellows joints, the packlng around each 
bellows, and the top havlng the crossbars aud the screen plates; substantially 
as set forth.** 
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Comparing thèse wiih thë' claitns of the patent allowed, already 
set out, and we find the combinations are différent. It is not con- 
tended that ail the éléments of the Victory patent w-ere new, but 
that the combination was new, and produced a new and useful re- 
suit; that no such combination of thèse éléments had been made 
before, and that the results — a vast improvement in the mode of 
screening and amount of work accomplished — were what had been 
contended for by many, but not before attained. This court agrées 
with this contention. That défendant infringes is hardly ques- 
tioned. Indeed, while it does not copy détails, it has taken the gist 
of the Victory patent and the whole of it. If Victory is not new and 
useful, it was not worthy of being copied, followed, infringed. It 
is sorae évidence of patentable invention in the Victory that it, and 
not the others, claimed to hâve anticipated it, has been followed 
and copied since. 

The Victory patent in question is valid, and shows patentable in- 
vention and subject-matter; was not anticipated by prior patents 
or publications; and, fairly construed in view of the action of the 
Patent Office, has been infringed by the défendant. 

A decree accordingly and for an accounting will be entered. 



CENTRAL LIGHTING CO. v. NORTHERN LIGHT CO. et al. 

(Circuit Court, B. D. New York. May 2, 1903.) 

Patents— Infeinqement—Gas Bubnees. 

The Denayrouze patent, No. 073,705, for an improvement In Bunsen 
burners for incandescent gas lights, whicli consists substantlally in sur- 
mounting tlie tube of such burner with a mlxing-chamber having a 
height approxlmatcly equal to tlie height that would be assumed by the 
dark inner core of a flame issuing from said tube, and expanding to a 
diameter equal to the greatest diameter of such flame, and closing the 
top of the chamber with a gauze screen, an ordinary mantle being placod 
above the chamber, must be limited to a structure having a ehauiber 
of a eonoid shape, as described in tlie original spécification and in prior 
foreign patents embodying the invention in whlch the shape is explicitly 
claimed, and Is not infringed by the use of a cylindrical chamber; nor 
are the claims which include as an élément a ehimney substantially 
inclosed at its bottom to prevent a material direct aecess of air infringed 
by a burner having a ehimney mounted on a gallery perforated with a 
large number of holes for the admission of air. 

In Equity. 

Briesen & Knauth (Antonio Knauth, of counsel), for complainant. 
Joseph L. Levy (O. EUery Edwards, Jr., of counsel), for défend- 
ants. 

THOMAS, District Judge. The bill is filed to enjoin the in- 
fringement of letters patent No. 673,705, issued to Louis Denay- 
rouze, of France, May 7, 1901, upon an application filed July 8, 1897. 
The patent relates to improvements in Bunsen burners for incan- 
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descent gas lîghts. The letters state that the object of the patent 
is to obtain, by the patentee's improvements in gas burners with 
refractory mantles, such as the Welsbach mantles, a more brilliant 
light with a smaller consumption of gas, and that the resuit is ef- 
fected by supplying to the mantle an intimate mixture of gas and 
air prepared by novel means. 
The diagrams accompanying the letters are as follows : 
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The spécification states: 

"My invention is based upon a discovery which I hâve made resulting from 
a study of the flanies of Bunsen burners. Keferi-iug to Fig. 1, whlcli shows 
an ordinary Bunsen burner and the flame issuing from the tube, T, thereof, 
it is seen that this flauie expands toward the middle of its height and ter- 
minâtes In a point at its top. In the center of the body of the fiame is a 
relatively dark bluish-green conical core, abc, having for its base substan- 
tially the opening of the tube, T, and varying in height with the length of 
the tube, and approximately of the same length as the tube. Around the dark 
core is a brighter zone, a d d c, conflned by a translucent surface of rotation 
of a conoid form, its length depending on the length of the blue core. The 
dark core, abc results from an incomplète mixture of the gas and the 
air which it draws with it, and this mixture is incomplète from the base 
of the flame to the level of a plane, x y, at about the top of the dark core. 
The mixture of gas and air becomes more and more intimate as it rises from 
the base of the flauie to the level. x y. I hâve found that if the mixture is not 
permitted to burn until reaching this level, x y, where it becomes complète, 
and if only the portion above this plane acts on the Incandescent mantle, 
the illuminating power of the mantle, with a given consumption of gas, is 
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augmented froi^ three to four times. To attain this • remarkable resuit In 
the constriictlon of a practlcal Incandescent tourner, I inclose the portion, 
a X y c, of the flame in an envelope, forming a chamber, which I vvlll call 
the 'mixing-ehamber,' which chamber has a height eaual, or approximately 
so, to that of the dark core, abc, and which eXpands from the dlameter of 
the tlp of the Bunsen tube, T, to a cylindrieal dlameter equal, approximately, 
to the fui] diametér of the flanje shown in Fig. 1, and I prevent any ignition 
of the gâses while ilowing through this chamber by covering over the top 
thereof with a screen of gauze C(f sufflciently fine mesh. Thus the flame ia 
limited to the portion above the level, x y, and has no dark or nonluminous 
core eorresponding to that shown in Fig. 1, with the resuit that the beating 
efCect of the flame thus restricted is so augmented and concentrated upon the 
mantle which incloses this flame that its Illuminating effect Is multiplied 
to three or four timea that which Is ordinarily obtained from the same 
amount cf. gas. 

"Fig. 2 shows one mode of applying my Invention, in connection with an in- 
candescent bjjrner, T belng, as before, the induction tube or Injecter of an 
ordinary Bunsen burner, and K being the mlxing-chamber, t belng the gauze 
screen closing its top, and M desiguatlng the Welsbach mantle. The mixing- 
ehamber preferably has a contour eorresponding to that of the lower part, 
a d d c, of the flame lu Fig. 1, or of gradually increasing area of cross-sec- 
tion from Its bottoni upward; but this Is uot essential, as It may be given 
a cylindrieal form. Its cylindrieal dlameter at top should, however, at least 
equal the greatest dlameter of the flame in Fig. 1. It thus bas a height at 
least equal to or approxlmating that ôf the dark core, a b e, of such flame, 
as clearly indicated in Fig. 2, where, by way of Illustration, this core Is 
reproduced from Fig. 1, It being, however, understood that, in fact, there 
is no flame or ignition wlthin the chamber, K, but that the dark core shows 
the proper quantity and position of the unmixed gases, gradually taperlng 
eentrally as the gases rise aAd become more intimately mixed, attaining com- 
plète homogeneousness at the apex of the core, and that the flame Is conflned 
to the space above the gauze, t, and wlthin or against the mantle, M. The 
mantle may be suspended In any ordinary manner — as, for example, by a 
rod, q, fastened by a set-screw to the sidQ of the chamber, K." 

The spécification further describes means for decreasing or in- 
creasing the space in the mixing-chamber, and states: 

"The tube, T, and chamber, K, may be permanently connected by soldering 
or by forming them in one pièce ; but where the burner is to be used with 
gas under varylng pressures it is désirable that the chamber should be ad- 
justable in height, and to this end 1 form it with a socket or neck, e, fltting 
over the tube, T, and adjustably fastened thereon by a set-screw, v, so that 
the entire chamber may be set hlgher or lower to accommodate it to dif- 
férent pressures., When the whole device acts with a chimney, as herein 
after stated, the admission of air and its veloeity may be varied by raisiug 
or lowering the chamber, K, which permits the point of the core of unmixed 
gas to be kept a llttle beneath the gauze, t, and the base of the mantle." 

The spécification theii states : 

"My burner, in which the gas and air Issue in a condition of perfect 
mix:ture, will burn without a chimney. In most cases, however, I prêter to 
use a chimney, In which caSe I arrange It so that its base is closed, or sub- 
stantially so, in ordei' that the suction due to the chimney shall act mainly 
upôn the a:ir entering through the holes, o o, of the Bunsen burner, so as to 
further improve the mixture of gas and air and increase the veloeity thereof 
beneath the ïtiaiitle. Fig. S shows one suitable means for applying such a 
chimney or globe. The chimney, C, is plaeed upon a closed socket, B, con- 
nected in a praotically airtight manner to the chamber, K, so that little or 
no air can enter the chimney excèpt through the Bunsen burner. Thus the 
air Is drawn in forcibly through the boles, o, and the mixture effected in the 
chamber, K, îs nidrè perfect, while the veloeity of the Issuing gases la In- 
creased. 
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"The application of aspiration of air in the Bupsen apparatus by a chimney, 
as In Fig. 3, causes a rapid héating of the socket, B, by conduction, se that 
It may be used as a regenerator, as shown In Fig. 4. The socket is there 
sUown provided with a regenerating chamber, F, and a partition, h. The bot- 
tom of the socket, B, bas oblique holes, f, which direct the external air 
against the chamber, K. The air passes along the outer surface of the cham- 
ber, the partition, h, still following the chamber, so that the air passes ont 
at i to the wbole eircumference of the lower end Of the mantle, M. Thia 
heated air complètes the combustion of the partlcles of gas traversing the 
meshes of the mantle incompletely burned, and thus the incandescence of the 
mantle Is Intensified." 

The application as originally filed makes no référence to foreign 
patents, except that in the oath it is stated : 

"That the said Invention has been patented in France, No. 259,985, of 4th 
of September, 1896 ; in Belglum, No. 123,759, of 20th of September, 1896 ; in 
Austria, No. 46-4466, of 4th of November, 1896 ; in Italy, No. 42,772, of 4th of 
October, 1896 ; and that no patent on said invention has been granted to him, 
or to any other person or persons with his knowledge or consent. In any 
country other than those herein above named." 

Référence may be had to the French patent for the purpose of 
discovering the scope of the patent in suit. This patent, after stat- 
ing the object to be attained and the bénéficiai resuit, states: 

"As a resuit of this observation, I devised, as shown In figure 2, the sur- 
rounding of the outer surface, the zone, AB, XY, by a solid (imperforate) 
envelope or chamber, K, following practlcally the shape of the flame, and 
having, as will be understood, Its upper edge at the level of the apex, Z, of 
the dark cône in the plane, XY. On top of this sort of preparatory cham- 
ber, I place a Welsbach burner, M (by burner the patentée means mantle) 
or one of this type. • * • 

"In order to obtain the proper direction, care should be taken that the 
chamber, K, while belng substantially of the external shape of the ovold 
(flame-body) below the plane, XY, should be sllghtly contracted in volume 
at its base, and spread gradually and become cylindrical toward Its upper 
edge, in the neighborhood of XY. 

"In this manner the good mixture, leaving the chamber at the level, XY, 
and coming from a core of elastlc gases, the streams of which are sllghtly 
devlated toward a vertical direction by means of this little correction of the 
form which they woald hâve taken of themselves, then conforms extremely 
well to the well-known shape of the mantles on the market" 

The claims of the French patent are as follows: 

"(1) The combination with an ordinary Bunsen burner of an additlonal 
chamber made of métal or other résistant material, the essential and dis- 
tinctive double characteristic of whleh is: First, that it should extend in 
height from the orifice of the tube to at least the level of the interior blue 
cône of the flame, which the Bunsen burner would give if properly adjusted 
and burning free ; and, second, that it should follow the ovoid form of the 
flame, contracting the same, up to the said level, the orifice of said chamber 
being provided with a metallie netting at the place where the mantle flts the 
same. 

"(2) The adaptation of this additlonal chamber to the tube of a Bunsen 
burner to form a part thereof, or the adjustment of this chamber by means 
of a sleeve, so as to enable its position to be regulated so that its extremlty 
will ahvays be on the level of or sllghtly àbove the Interior blue cône of the 
flame, at which level the conditions of thorough mixture, of pressure, and of 
velocity are best fulfllled." 

The bill charges the infringement of eaeh of the 15 claims of the 
patent in suit, but the brief waives infringement of ail claims except 
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1, 2, 3, 7, 8, 9. For the présent tjie discussion is confined to daim 1, 
which is as follows : 

"(1) The comblnation with a Bunsen burner of a mlxing-ehamber surmount- 
Ing the tul^e thereof, having a helght approximately equal to the helght that 
would be assumed by the dark core of a flame iSsuing from said tube, and 
expanding to a diameter equal to the greatest diameter of such flame, and 
a gauze screen covering the top of said chamber, said chamber belng free 
from any obstruction to the vertical flow of the gases, whereby the flame is 
confined to the space above said gauze and the flame is solid or devoid of a 
dark core." 

I It is obvious that the patentée, in fact, found that the mixing- 
chamber should be large enough to envelop the core and the flame 
syrrounding it, and, lest , it should too much exceed such core 
in height, he directed that the mixing-chamber should hâve approx- 
imately the height of the core; and, lest it should too much exceed 
the flame in diameter, he directed that it should hâve a diameter 
equal to the diameter of the flame. The French patent, and the 
application as originally filed in the United States, show that the 
patentée intended to make the shape of the mixing-chamber a part 
of his invention. The French patent states that the chamber, K, 
shall foUow "practically the shape of the flame"; that it shall hâve 
"its upper edge at the level of the apex, Z, of the dark core in the 
plane, XY"; that "care should be taken that the chamber, K, while 
being substantially of the external shape of the ôVoid (flame-body) 
beiow the plane, XY, should be slightly contracted in volume at its 
base, and spread gradually and become cylindrical towards its upper 
edge, in the neighborhood of XY." The clkim statés as among the 
essential characteristics : 

First, "that it [the additional chamber] should extend in, helght from the 
orifice of the tube to at least the lerel of the interlor blue cône of the flame ;" 
and, 

Second, t'that It should foUow the ovold form of the flame, contracting the 
same, up to the said level." r ,. 

In thé application first filed in the United States the shape of the 
mixing-chamber is carefully preserved, both in the description and 
claim 1. The file wrapper shows that ail the clairns were rejected, 
and that after some further proc'éeding the application was amend- 
ed by erasing the entire spécification artd claims,' except the sig- 
hatures^nd signing clause, and that in the substituted spécifica- 
tion and claims no change pertinent to the question of dimensions 
and, form is noticed, except the statement in the spécification that 
the mixing-chamber may hâve a cylindrical form is made in sub- 
stantially the language now appearing in the spécification as above 
quoted. The date of the amendment does net appear, but the letter 
of the attorney accompanying it is dated December 3, 1898, and 
other pertinent papers are dated in September. Hence it is con- 
cluded that it was not until the fall of 1898 that the patentée made 
any spécifie claim to a mi^ing-chaçiber of a, cylindrical form. 

In view of this history, it is concluded (1) that the patentée in 
his original application did not contemplate a cylindrical chamber, 
such as the défendants use, but rather a chamber substantially as 
described therein; (2) that the conception of a cylindrical chamber 
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was suggested by the patentée in the fall of 1898. What effect 
does this conclusion hâve upon claim 1 ? It shows that the patentée 
filed an application for a mixing-chamber of a prescribed shape ; 
that in the shape the invention in part resided; ar>d that he asked 
to obtain a patent coïncident in this respect with the French pat- 
ent. The patentée must be charged with unduly broadening the 
invention in the Patent Office, or claim 1 must be confiined to a 
chamber of the shape specifically described. The last alternative is 
consonant with the language, spirit, and description of the French 
patent and of the United States application as originally filed. It 
seems illogical and unjust to hold that the patentée may in spécifie 
language claim for a mixing-chamber of designated contour, and 
thereupon contend that such shape was not an essential of his pat- 
ent, in order to accuse of infringement one using a cylindrical mix- 
ing-tube, and base such accusation upon an amendment to the spéci- 
fication made over a year after the application was filed, and in an- 
tagonism both to the original application and the foreign patent, 
which it is alleged to embody. And then, too, the évidence tends 
to show that the défendant Alton had, before the time of the amend- 
ment, devised a cylindrical slidirig mixing-chamber, in gênerai ac- 
cordance with that now alleged to be an infringement. But with- 
out passing upon Alton's contention, the facts presented enforce the 
conclusion that the first claim is limited to the shape described, and 
that the défendants by using a cylindrical mixing-chamber do not 
infringe it. Greene v. Buckley (C. C. A.) 135 Fed. 531. The sec- 
ond claim differs from the first in the provision for a mantle, and as 
to that the same conclusion is reached. The third claim differs 
from the first in the provision for a "chamber adjustably attached 
to said tube so as to be adjustable vertically thereon." If the con- 
clusion reached as to the first claim is correct, the third claim is 
not infringed. The complainant's brièf waives infringement of the 
remaining claims, except 7, 8, and 9. The ninth claim falls under 
the same conclusion, and is also subject to the discussion of claims 
7 and 8, which may now be had. 

Claim 7 provides for (1) a Bunsen burner having a mixing- 
chamber, (2) a mantle, (3) a chimney inclosing said mantle, sub- 
stantially closed at its bottom to prevent any material direct access 
of air, and to substantially confine the entering air to that which 
passes through the Bunsen burner, and of relatively large diameter 
to form an expansion-chamber, adapted to permit the burning gases 
to expand laterally through the mantle, and continued upward to 
form a draft-tube of reduced diameter adapted to cause a strong 
suction acting to draw the gaseous products from said expansion- 
chamber, and to draw a mixture of air and gas through the Bunsen 
burner. 

Claim 8 provides for (1) a Bunsen burner, (2) a mixing-chamber, 
(3) a mantle, (4) a chimney of relatively large diameter inclosing 
said mantle, having an elongated draft-tube of reduced diameter 
forming an upward continuation of said chimney, said chimney 
being proportioned relatively to the mantle to afford an extended 
free space above the mantle and between it and the base of said 
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draft-tube, and to form an expansion-çhamber adapted to permit 
the burning gases to expand laterally through the mantle, and siib- 
stantially closed at its bottom to prevent any material direct access 
of air such as to impair such latéral expansion, and to substantially 
confine the entering air to that which passes through the Bunsen 
burner. 

It is understood that this claim is practically the same as daim 
7, except that it emphasizes the expansion-chamber relatively to 
the mantle. 

Claim 9 is understood to be like claim 8, except that it provides 
for a mixing-chamber "of a height approximately equal to the 
lieight that would be assumed by the dark core of a flame issuing 
from such burner, and expanding to a diameter approximately equal 
to the greatest diameter of said flame, with a gauze screen covering 
the top of said chamber." 

The défendants' burner shows a chimney inclosing the mantle, 
not "substantially closed at its bottom to prevent any material di- 
rect access of air and to substantially confine the entering air to 
that which passes through the Bunsen burner," but shows in the 
gallery that supports the globe some 51 holes of approximately 
V'2 of an inch in diameter. The combined area of thèse holes con- 
stitutes a large opening into the gallery, and it is not understood 
how it can be reasonably asserted that a construction showing such 
area of opening falls within the limita of claims 7, 8, and 9. Tuttle, 
the complainant's expert, states that he closed the holes in défend- 
ants' burner without injury to the illumination, but that certain 
further enlargement thereof did efïect impairment of the light. 

This évidence simply illustrâtes that a chimney not "substantially 
closed at its bottom" is as useful as one "substantially closed," and 
that a burner in this respect quite différent from that described in 
the claim will cause or permit as désirable light. The fact that de- 
fendants' burner causes as perfect combustion and as high degree of 
illumination as the complainant's does not prove that the former 
burner is covered by the claim. The complainant's patent does not 
cover perfection of illumination, but rather spécifie means for pro- 
ducing it. Therefore, for the reasons stated it is concluded that 
the défendants' burners do not infringe any of the claims, and it is 
not necessary to pass upon the question whether infringement is ab- 
sent on account of such variation as there maybe between the height 
and diameter of the défendants' mixing-chamber relatively to the 
height of the inner core and the diameter of the surrounding flame, 
as illustrated by the experiments of Tuttle and the experiment in 
open court. But respecting the dimensions of the mixing-chamber 
pointed out by the patentée, it may be jystly said that the patentee's 
directions for dimensions furnish a useful guide. What rights he 
gained it is not necessary to décide. The bill is dismissed entirely 
upon the ground of noninfringement, because the claims are limited 
to the spécifie form and arrangement of parts described in the 
claims. 
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KENNEY MFG. CO. v. J. L. MOTT IRON WORKS. 
(Circuit Coui-t, S. D. New York. May 2, 1905.) 

1. Patents— Infbinqement—Water-Closet Valves. 

The Cooper patent, No. 371,431, for a water-closet valye, held valld, 
and infringed as to claims 1 and 2. 

2. Same— Validitt— Opbbativeness or Device. 

It Is sufflcient to sustain a patent for a valve against the objection of 
inoperativeness If ttie combination of parts shown forms a workable de- 
vice vptien attaclied to a structure for whlch It was evidently intended. 

3. Same— CofTSTEucTioN of Claims. 

Where the field of Invention has been narrovred by many prior de- 
vlces in the same art, a patent for a new combination must be narrowly 
construed, and limited to the précise structure shown. 

[Ed. Note.— For cases in point, see vol. 38, Cent. Dig. Patents, § 245.] 

4. Same — Infeingement — Watek-Closet Valves. 

The Kenney patent No. 566,770, for an Improvement In water-closet 
cisterns, which consista in an alleged novel combination of parts by which 
the closet is flushed, claim 1, in view of the prior art, must be narrowly 
construed. As so construed, held not Infringed. 

In Equity. Suit for infringement of letters patent No. 371,431, 
granted to 'William S. Cooper October 11, 1887, and No. 566,770, 
granted to David T. Kenney September 1, 1895, both relating to im- 
provements in water-closet valves. On final hearing. 

Frank L. Crawford ànd J. Adriance Bush, for complainant. 
W. P. Preble, Jr., for défendant. 

COXE, Circuit Judge. This action is based upon two letters pat- 
ent, granted to William S. Cooper and David T. Kenney, respec- 
tively, for improvements in water-closets. Claims 1 and 3 of the 
Cooper patent, No. 371,431, -Were sustained by this court upon a 
record substantially similar to the one at bar. Kennev v. Newton 
(C. C.) 135 Fed. 101. This décision should be followed, but as the 
Cooper patent expired in October, 1904, the decree can only be for 
an accounting. 

The Kenney patent. No. 566,770, granted September 1, 1895, is 
for improvements in water-closet cisterns consisting of alleged 
novel combination of parts by which the closet is flushed. The 
défenses are defect of title, lack of invention, noninfringemenfând 
invalidity of the claim in controversy, for the reason that it does not 
disclose an opefative structure. It is unnecessary to discuss the 
question of title as the answer expressly admits the title to be in 
the complainant. 

The first claim îs the onlyone involved. It is as follows: 

"(1) The combination, with a hollow and substantially buoyant main valve, 
of a caslng Inclosing the main valve and provided with a water inlet at its 
lower part and a water passage Connecting its upper and lower parts, a 
weighted vent valve slidable in the said main valvç and operating to depress it 
after having closed, and a stem operating positively to raise flrst the vent 
valve and then the niain valve, substantially as set fortb." 

The claim is for a valve having the following éléments: First. 
A hollow and substantially buoyant main valve. Second. A casing 
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inclosing the main valve provided with a water inlet at its lower 
part and a water passage Connecting its upper and lower parts. 
Third. A weighted vent valve slidable in the main valve and operat- 
ing to depress it after having closed. Fourth. A stem operating 
ppsitively to raise first, the vent valve and then the main valve. 

The drawing shows this valve attached to the lower end of a 
réceptacle for water, hung a little above the closet by means of a 
hooked bracket secured to the wall, the outer valve casing being 
surrollnded by water. 

It is not denied that the combination îs inoperative when separat- 
ed from its environment, but this may be said of any valve, whethèr 
designed for water, air or steam. If the claim shows a combination 
of parts forming a workable device when attached to a structure for 
which it is evidently intended, it is enough. Taylor v. Sawver 
Spindle Co., 75 Fed. 301, 309, 22 C. C. A. 203. The engineêr's 
brake valve is inoperative until connected with the air System of 
the tfain, but any one skilled in the art would know at once how 
tomafce such connection. The question is whether the combination 
of the claim, if in other respects patentable, can be ùsed, without 
material: changes, in other wàter-closet Systems? 

The Kenney closet is flushed by depressing the hand lever which 
raisès the vent valve. The main valve, thus relieved of the pres- 
sure above it, is then raised. As soon as the main valve begins to 
rise the water rushes under it, buoys it up, and passes directly from 
the holes in the periphery of the casing through the main-valve 
seat. The water above the main valve is forced from the upper part 
of the casing past the slidable vent valve aijd into the downward 
current of water. When the lever has been depreaséd one fuU 
strokft the handle is released and the two valves descend automatic- 
ally. The weighted vent valve closes first by gravity, the hollow 
main valve being buoyed up by the water passing under it. When 
the vent valve has closed its weight depresseè the main valve, slow- 
ly;^nd permits water, suiïicient to flush the closet, to pass through 
it. "The small annular passage around the main valve permits the 
water to be sucked up into the space above it by the weight of the 
descending valves." The compressed air in the réceptacle or cistern 
assists in forcing the water through the flushing pipe into the 
closet. 

Few if any valves were made in exact accordance with the patent, 
and it may be said that no structure embodying ail the détails of 
the drawing was ever constructed ; certainly no structure having 
the suspended cistern was a commercial success. In practice it 
was found necessary to make several changes in the Kenney valve. 
There hâve been added a regulating ring, intended to eut down the 
flow of water under high pressure, a relief screw, a "controller" 
and a small hole in the side of the ca;sing. Thèse are minor changes 
but they furnish a fair presumption, at least, that the device of 
the patent, if commercially operative at ail, could not be transported 
to the so-called T-fitting in the condition shown and described in 
the spécification. 
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Water-closets hâve been known for more than a century and the 
art of flushing them is very old. Numerous devices hâve been used 
for this purpose employing a great variety of valves. Many of 
thèse are shown in the record. For twenty years the défendant has 
been using the so-called "Premier valve," whiçh is said to be, and 
certainly appears to be, the Kenney valve inverted. There are dif- 
férences but they do not seem more radical and essential than the 
différences between the Kenney valve and the alleged infringing 
device. 

The Premier shows a spring acting upon the vent valve. Ken- 
ney employs a weight ; the one is the équivalent for the other. In- 
deed, the interchangeable use of weights and springs is the stock 
illustration for équivalents. Of course, minor différences are 
pointed out ; they always are ; but it cannot be that patentable nov- 
elty can be predicated of the substitution of a weight for a spring 
in a water-closet valve. 

Craigie, in 1872, invented a slow-closing conical vent valve for 
water-closets, flattened on one side to permit a leakage into the 
variable chamber, in combination with a piston and a main valve. 
The weight of the vent valve is supplemented by a coiled spring. 

The patent to Donnelly (1875) is for an improvement in valves 
for water-closets. It shows a hoUow valve very similar to the 
"hollow and substantially buoyant main valve" of the Kenney 
structure and accomplishes the same resuit by means differing in 
détails but not fundamentally. 

The Quinn patent (1878) was cited in the Patent Office and in 
order to avoid the référence the Kenney structure was distin- 
guished as follows : 

"Applicant's valves are not closed by the pressure of the water above 
them as there can be no pressure above them until they bave closed. Quinn's 
main valve Is ralsed by the pressure of the water under it vehen the vent 
valve is ralsed, and this makes Its action uncertaln. Applicant's mâîn valve 
is operated posltively by the coUar on its stem H." 

The examiner was not convinced by this attempted distinction 
and disallowed claim 6 "on the same ground as before, as the term 
'weighted' is not sufficiently distinctive to distinguish applicant's 
device from the device shown in the patent to Quinn, whose vent 
valve is weighted to a certain extent." 

The main différence now pointed out — the same as that suggested 
to the Patent Office — ^is that the Quinn vent valve is not a weighted 
vent vale. The answer is also the same — "It is weighted to a cer- 
tain extent" and it did not amount to invention to increase the 
weight. 

The Quinn valve accomplishes the same gênerai resuit as the 
Kenney valve, the principal différence being that in the latter the 
stem raises first the vent valve and then the main valve, while in 
the former the stem raises the vent valve only, the main valve, being 
buoyant, is raised by the pressure of water under it. 

The Cooper patent (1872) has a spring weighted vent valve 
pushed up by a stem. When the valve is raised the water rushes 
out of the water chamber through an annular passage into the space 
137 F.— 2g 
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below thevalve. A ring of rubber, or othër équivalent material, îs 
carried up by the stem and when the stem is released the rubber 
ring serves to retard the downward motion of the valve until it is 
gradually forced by Mrater pressure to its seat. 

The Gale patent (1877) shows an apparatus having a hollow and 
substantially buoyant main valve operating with other members 
to accÔTnpHsh the same resuit as the Kenney device. 

The opération of the combination is described as follows: 

"The valve Is connected Inside of the chest or recelver, and pressure belng 
applied to the lower end of the stem K by a lever and handie, (net hère 
shown, but of any well-known construction,) the small plug valve at L Is 
«asUy ralséd, while the cyllnder G and Its valve at E remalns at rest on the 
seat at D. But as soon as the chamber 6 Is opened at the top the water 
above In the valve chamber wlll flow into the chamber G, and the pressure 
being thèreby relieved above, the pressure in the pipes at B vrill instantly 
raise the Chamber, and thereby open the valve at D, and thereby cause the 
sluicing action to begln, and the action will continue until the water in the 
«hamber above has accumulated again through the small plug cock at R, 
and thereby make the pressure the same on both ends of the cylinder G, 
when it wlll gravltate to Its seat at D, and In dolng so will slowly pass the 
Inlet sllt at B, and thereby so slowly eut ofC the flow as to prevent hammering 
in the pipes from the reaction of the flow. In the meantime the water in 
the cyllnder G will escape at the holes o and P, through the hollow. stem 
K, and the chamber will be thereby emptied ready for the next action." 

The discussion of the prior art might proceed indefinitely, but 
enough hàs been said to show that the field of invention was an ex- 
ceedingly narrow one when Kenney entered it. If the claim be up- 
held at ail it must be limited to the instrumentalities as described 
and shown. A wide range of équivalents is ont of the question; a 
broad construction of the claim is not permissible* Pomace Hold- 
er Co. V. Eerguson, 119 U. S.- 335, ;7 Sup, Ct. 382, 30 L. Ed. 406 ; 
Mast, Foos & Co. v. Stôver Co., 177 U. S. 485, 20 Sup. Ct. 708, 44 
L. Ed. 856; Miller v. Eagle' Co.l 151 U.; S. 186, S07; 14 Sup. Ct. 310, 
38 L. Ed. i2Ï i' Harwood v.^Railway' C.o., 11 H. L. Cas.,654 ; Kokomo 
Fence Machine Co. v. Kitselman, 189 U. S. 8, 33 Sup. Ct. 531, 47 L. 
Ed.689. / ' ■ ,;' ; : 

The defeftdant's valve diflfërs'|ln sévetal important particulars 
from the valve of the claim. ' Tli'e Kenney main valve is a loose- 
fitting chamber having a water passage between it and the çasing. 
The defendant's main valvp, is a stnall cup having four holes in the 
side and four in the bottom àiî'd a guiding and retarding ring ,at the 
top. Defendant's vent valVé 4s à véi-y ismàll afïair, as cdmpared 
with the similar valve of the claim, and opérâtes in' a différent man- 
ner. In itself it is not a Wèighted Valve iii the sensé ôf the Kenney 
patent. This is conceded in the complainant's brief. But it is said 
thât being' âttached as it.is to the operating lever the additiphal 
weight of the (lâtldle makes; it à wéighted valve. Assuming this to 
be so jt is not the wéighted valve of the patent, thç change being 
an ing:eriioils'improvement which the complainant is not entitled to 
<:laim as an équivalent. 

Itis unnecessary todisctiss_ the mindr différences. 

The court cahnot rèsist thé conclusion that the complainâpt is 
seeking tb èxpand the first clairà of the Kenney patent^ which cov- 
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ers a crude and not particularly successful device, intoa broad claim 
whïch will enable the complainant to levy tribute upon the entire 
art. 

It follows that there should be a decree for the défendant upon 
the Kenney patent, and for the complainant, for an accounting, upon 
the first and second claims of the Cooper patent, but without costs 
to either party. 



WESTERN UNION TEL. CO. v. PITTSBURG, C, C. & ST. L. RY. CO. 

(Circuit Court, N. D. Illinois. Aprll 20, 1905.) 

No. 26,601. 

1. TeLEGRAPHS — LiNE CONTBACTS — BNFOECEMENT — AdEQXTATE REMEDT AT 

Law. 

A bill by a telegraph company to hâve certain right of way contracts 
wlth certain railroads declared to be in force, and for speciflc perform- 
ance, was not demurrable on the ground that complainants had an adé- 
quate remedy at law. 

2. Same—Equitt— FEDERAL CouETS—JtTBiSDicTioN— Parties. 

On a blll agalnst a Consolidated railroad corporation to obtaln spé- 
cifie performance of right of way contracts between complainant tele- 
graph Company and defendant's constituent companies, the mère fact 
that the fédéral court in which the suit was brought could not enforce 
its orders in another district, except by contempt or other Personal pro- 
ceedings, was not conclusive in determlnlng what parties were before 
the court 

S. Same. 

In a suit in equlty In the fédéral courts for speciflc performance of 
telegraph right of way contracts wlth certain Consolidated railroad com- 
panies, the necessary parties being subject to the court's jurisdlctlon, it 
was Immaterlal that a portion of the property affected was beyond the 
court's territorial jurisdlctlon. 

4. Same— Contracts— Consolidation. 

Where an operating contract consolidatlng varlous right of way con- 
tracts between complainant telegraph company and certain railroads did 
not attempt to annihllate or merge the varlous underlying agreements, 
further than to provide for a practical operating agreement for a perlod 
of 25 years, and thereafter untll termlnated by one year's notice by 
either party, and such notice was duly given, the terminatlon of such 
contract did not deprive complainant of its rights under the underlying 
agreement and certain condemnation proceedlngs, though no relief could 
be granted under such operating agreement. 

5. Same— Validity ov Contract— Illégal Provisions- Défenses. 

In a suit by a telegraph company to obtaln speciflc performance of 
right of way contracts wlth certain railroads, défendant was not enti- 
tled to object that the contracts were unenforceable because they con- 
tained certain provisions in violation of Act Cong. Aug. 7, 1888, c. 772, 
25 Stat. 382 [U. S. Comp. St. 1901, p. 3582], conferrlng certain rights in 
subsidized railroad and telegraph Unes on the United States, and pro- 
hibiting interférence therewlth, etc. 

J. F. Dillon, Rush Taggart, Henry D. Estabrook, and Percy B. 
Eckhart, for complainant. 
Loesch Bros. & Howell, for défendant. 

KOHLSAAT, Circuit Judge. Complainant is a New York cor- 
poration. Défendant is a corporation of the states of Pennsylvania, 
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Ohio, Indiana, and Illinois. Its constituent roads are tlie Pitts- 
burg, Cincinnati & St. Louis Railway Company, the Indiana Cen- 
tral Railroad Company, the Cincinnati & Chicago Air Line RailroaJ 
Company, the Chicago & Great Eastern Railroad Company, the 
Toledo, Logansport & Burlington Railroad Company, and the 
Union Junction & Logansport Railroad Company. The bill asks 
(1) that complainant be decreed to be the owner of, and entitled to 
maintain and operate, certain telegraph Unes therein set out; (2) 
that certain agreements and rights therein set out between com- 
plainant and said several Underlying companies be declared to be 
still in force, and that défendant be required to perform them; (3) 
that if complainant is not entitled to construct, maintain, and oper- 
ate on the right of way of défendant without compensation, the 
court shall ascertain and decree the amount of compensation, to be 
paid under the terms of the act of Congress approved July 24, 186G, 
c. 230, 14 Stat. 321, and the further act approved June 10, 1872, 17 
Stat. 3Û8, c. 335, § 201, and under the (Jonstitution and laws of 
said four states, and that,, if it is held that such compensation should 
be fixed by légal proceeding, upon such proceeding being had the 
court will decree a perpétuai injunction restraining défendant from 
interfering with the location, maintenance, and opération of such 
lines on said right of way; (4) that the court will perpetually en- 
joiri défendant from violating any of the provisions of said con- 
tracts, condemnations, and consents which the court shall require 
défendant to perform specifically, and from interférence in loca- 
tion, construction, or opération of same as provided in the arrange- 
ments With the underlying companies ; (5) that a temporary in- 
junction be granted, etc. The cause comes now before the court 
on demurrer. The grounds alleged are want of equity and juris- 
diction, and that complainant has a plain, adéquate, and complète 
remedy at law. 

The various facts set out are too volumînous to be hère repeated. 
It appears that both of the parties hereto hâve been created by the 
acts consolidatirig various short lines or Systems. In adjusting the 
, terms upon which the railroad and telegraph lines were placed in co- 
opération, various agreements and condemnation proceedings were 
resorted to. Thèse are shown as exhibits to the bill. Some of 
them name no time within which they shall be terminated, some 
require mutual consent, while some name definite periods, which 
in several cases hâve expired. 

Considering the grounds of demurrer out of their order, I see no 
basis for the contention that complainant has a fuU and adéquate 
remedy at law, and do not deem the point seriously urged. 

It is insisted by défendant that the court is without jurisdiction 
to enter or enforce any order against the défendant, except as to 
that part or portion thereof situated within this district. That an 
existing consoIidated railway corporation is a separate corporation 
in each state, although it hàs one capital stock, board of directors, 
and name, is now an established principle of law. Gook on Corpora- 
tions, vol. 3, 910; Nashua & Lowell R. Go. v. B. & L. R. Co., 136 U 
S. 356, 10 Sup. Ct. 1004, 34 L. Ed. 363; Ohio & Miss. Ry. Go. v. 
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Wheeler, 1 Black, 286, 17 L. Ed. 130; In re Bank of Augusta, 13 
Pet. 519, 10 L. Ed. 374; C. & N. W. Ry. Co. v. Whitton, 13 Wall. 
270, 20 L. Ed. 571; Fitzgerald v. Missouri Pac. Ry. Co. (C. C.) -15 
Fed. 812; St. Louis, etc., Ry. Co. v. James, 161 U. S. 561, 16 Sup. 
Ct. 631, 40 L. Ed. 802. This, however, is held by the courts mainly 
for the purpose of jurisdiction. If the défendant in this case is, 
for the purposes of jurisdiction, a citizen of this district, manifestly 
it is the Consolidated company that is now before the court, not 
merely that part thereof which is located in Illinois. The mère 
fact that this court cannot enforce its orders in another jurisdiction 
except by contempt or other personal proceedings would not be con- 
clusive in determining what parties are before the court. In Pen- 
noyçr v. Nefif, 95 U. S. 714, 24 L. Ed. 565, it is held that a state court 
may compel persons over whose persons it has jurisdiction to 
exécute instruments in pursuance of contracts respecting prop- 
erty outside the court's jurisdiction, "in such form and with such 
solemnities as to transfer the title." In Phelps v. McDonald, 99 
U. S. 298, 25 L. Ed. 473, the court holds that: 

"Where the necessary parties are before a court of equlty, It Is immaterlal 
that the reS of the controversy, whether It be real or personal property, Is be- 
yond the territorial jurisdiction of the tribunal. It bas the power to compel 
the défendant to do ail things necessary, according to the lex loci rei sitse, 
which he could do voluntarily, to glve full effect to the decree against him. 
Without regard to the situation of the subject-matter, such courts consider the 
equities between the parties, and decree In personam according to those eq- 
ultles, and enforce obédience to thelr decrees by process In personam;" 

This was held in Penn v. Lord Baltimore, 1 Ves. 444, and ap- 
proved in Massie v. Watts, 6 Cranch, 148, 3 L. Ed. 181. For thèse 
reasons, I do not deem the objection to the jurisdiction of the court 
well taken. See Morawetz on Corporations, § 996; Bead on 
Private Corporations, § 764.. 

Complainant — so défendant claims — is endeavoring by the bill 
to obtain spécifie performance of the contract made by complain- 
ant and defendant's assignor, the Pittsburg, Cincinnati & St. Louis 
Railway Company, dated September 1, 1869. This contract seems 
to hâve been entered into for the purpose of simplifying the rights 
of the parties growing out of the several contracts and condemna- 
tions then existing between the défendant and its various prede- 
cessors and the complainant and its predecessors. Thèse rights 
covered the several lines of railroad and telegraph now brought into 
alignment and corrélation by the parties hereto, respectively. To 
deal with them as separate corporations, and meet ail the require- 
ments of the many différent contract conditions, would hâve been 
oppressive. So the contract of September, 1869, was made. It 
does not attempt to annihilate the various .underlying agreenients, 
further than to provide for a practical operating agreement for a 
term of 25 years, and thereafter until terminated by one year's 
notice of its expiration, given by either one of the parties thereto. 
Such notice was given. From ail that appears in the record, this 
contract was duly terminated, and the court would be powerless to 
grant complainant any such relief thereon as prayed. The rights, 
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however, of complainant under the contracts and condemnation 
procfeedings brought into System by said contraçt, still exist, as 
though said operating contraçt had not been entered into. Thèse 
contracts and condemnations — 21 in number — are set out as exhib- 
its to the bill, and are very voluminous. I do not deem it necessary 
at this time to analyze thenij being satisfied that, as to some of them, 
complainant is entitled to go to a hearing. 

There remains to be considered defendant's daim that this suit 
should be dismissed for the reason that the contracts sought to be 
enforced by complainant contain illégal provisions, which will pre- 
vent the spécifie performance of the same in equity. Citing the 
case of U. S. v. Union Pacific Ry. Co., 160 U. S. 1, 16 Sup. Ct. 190, 
40 L. Ed. 319. That was a case instituted by the government un- 
der the act of Congress of August 7> 1888, c. 773, 25 Stat. 382 [U. S. 
Comp. St. 1901, p. 3582], and was brought in the manner provided 
by the act which made it the duty of the Attorney General of the 
United States, by proper proceedings, to prevent any unlawful 
interférence with the rights and equities of the United States tmder 
that and previous acts. This suit is not brought by the govern- 
ment, and the défendant cannot assert such a right for the govern- 
ment. Moreover, some of the contracts in question antedate the 
said act. It appears, also, that other considérations passed, and 
the défendant cannot in this manner avail itself of that provision of 
the statutes under the facts of this case. Harrisoh v. Glucose Sugar 
Refining Co., 116 Fed. 304, 53 C. C. A. 484, 58 L. R. A. 915; Star 
Brewery et al. v. United Breweries, 121 Fed. 713, 58 C. C. A. 133 ; 
Western Union Telegraph Co. v. B. & S. W. Ry. Co. (C. C.) 11 Fed. 
4; Gilbert v. Am. Surety Co., 121 Fed. 499, 57 C. C. A. 619, 61 L. 
R. A. 253 ; Western Union Tel. Co. v. Penn. Co., 129 Fed. 849, 64 
C. C. A. 285. 

The rights of the parties under the act of Congress of July 24, 
1866, hâve been disposed of by the décision of the Suprême Court 
in the case of Western Union Tel. Co. v. Penn. Co., 195 U. S. 540, 
25 Sup. Ct. 133, 49 L. Ed. 312. The right of complainant to take by 
condemnation is also disposed of by the Suprême Court in that case, 
and the case of same complainant against défendant herein. 195 
U. S. 594, 25 Sup. Ct. 150, 49 L. Ed. 332. The parts of the bill cov- 
ering matter within the scope of thèse décisions of the Suprême 
Court, supra, are thus now eliminated. 

It appears from the bill that certain of the contracts relied on 
hâve expired by their several terms. The bill contàins no alléga- 
tions of any extension thereof. As to thèse the demurrer must be 
sustained. As to those matters which pertain to contracts which 
hâve not expired by their terms, and those matters which pertain 
to contracts which are unlimited in time, and to those matters 
which pertain to contracts requiring mutual consent, and to such 
rights as hâve been acquired by condemnation, and ail other claims 
of said bill, the demurrer is overruled. 
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JOHNSON r. CITT OF ST. LOUIS. 
(Circuit Court, B. D. Missouri, E. D.) 

1. Parties— Actions against Cities— Missouri Statute. 

Act Mo. March 12, 1901 (Sess. Laws 1901, p. 78), whlch provldes that 
when a City of a certain class shall be sued on a cause of action arlsing 
from the wrongful or unautliorized acts or négligence of another, who is 
aiso subject to an action therefor, such other person or corjKiration, if 
subject to service in the state, may be required by the city to be made 
a party, does not apply to an action against a city to recover for dam- 
age to plaintlfï's property resulting from the performance by the city 
of a publie duty, such as the maUing of an improvement, without négli- 
gence on the part of the contractor by whom the work was done, but 
merely as an incident of such work. 

2. Municipal Cobpoeations— Liabilitt fob Damage to Pbopebtt by Pub- 

lic Impeovement— MissouBi Constitution. 

Const. Mo. 1S75, art. 2, § 21, providing that "private property shall 
not be taken or damaged for publie use without just compensation," as 
construed by the Suprême Court of the state, entltles an ôwner of a 
building to recover from a city for damage resulting thereto, without his 
fault or négligence, by reason of the construction of a sewer by the 
city so close to the foundations of the building as to cause them to settle. 

At Law. On motion to require plaintifï to bring in a new party. 

Thomas K. Skinker, for plaintifï. 

Chas. W. Bâtes, W. F. Woerner, and C. R. Skinker, for défendant. 

ADAMS, District Judge. This is a suit instituted against the city 
of St. Louis to recover damages alleged to hâve been sustained by plain- 
tifï as a resuit of the construction of a sewer by défendant city under- 
neath an alley adjacent to plaintifï's lot of ground. It is alleged that 
the sewer was constructed pursuant to the provisions of a municipal pr- 
dinance and a contract made by the city with the Buehier-Cooney Con- 
struction Company ; that the construction company, in the performance 
of its contract pursuant to plans and spécifications therein contained, 
excavated a deep tunnel in the alley, with shafts and inlets reaching 
from the surface down into the tunnel, and afterwards constructed in 
the tunnel so excavated a sewer of brick and cément ; that the tunnel 
was so excavated and the sewer so constructed close to the lines of 
plaintifï's lot, and almost immediately under the foundation walls 
of plaintifï's building situate thereon, and that, as a conséquence of the 
making ,of the tunnel, inlets, and sewer, the soil of plaintifï's lot broke 
and sunk, and the foundation walls of his building sunk and gave way, 
to plaintifï's damage in the sum of .$20,000. In due course of pro- 
cédure the défendant city appeared and filed a motion to require plain- 
tifï to make the Buehler-Cooney Construction Company a party défend- 
ant. This motion was made pursuant to the provisions of the act of 
the Législature of Missouri approved March 12, 1901 (Sess. Aets 1901, 
p. 78). This act provides that,: 

"Wheneyer a city of over one hundred and flfty thousand inhabitants shall 
be sued in âny court In this state and the cause of action on account of 
whlch said city Is sued shall arise from the wrongful or unauthorized acts 
or carelessriess and négligence of any person 'or Corporation éubject to service 
in this state, and such wrongful or unauthorized acts or carelessiless and 
négligence shall also make such person or corporation Habile to ai» action by 
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the plalntlfï on the same account as sueh clty îs sued for, such city may 
within flf teen days af ter the flrst day of the next term of court after the 
service of the writ of summons, file a motion in writing, in said case, notify- 
Ing the plaintiŒ therein to make auch person or corporation a party défend- 
ant in said suit in aceordance wlth the facts constituting the llabllity of 
sueh person or corporation, which facts said city shall set forth in said no- 
tice, and shall verify the same by affldavit" 

The plaintiff resists the motion to require him to join the construc- 
tion Company on the ground that his cause of action against the city 
does not arise from the wrongful or unauthorized acts or carelessness 
and neghgence of the construction company, for which it is liable. 
Plaintiff's counsel contends that the cause of action anses under the 
Constitution of Missouri (article 3, § SI). This section ordains "that 
private property shall not be taken or damaged for public use without 
just compensation," etc. The contention is that the pétition makes no 
case of négligence, but, rather, a case ex contractu, growing out of a 
contract between the citizens of the state, as expressed in their organic 
act. Plaintiff's counsel seems to me to be right about this matter. A 
careful considération of the pétition discloses that there is no allégation 
of négligence on the part of the city or on the part of the construction 
company. Plaintiff rests his case, so far as the pétition is concerned, 
on the proposition that the city of St. Louis, while properly engaged in 
the performance of one of its public functions (constructing a sewer 
for the public use), without négligence on its part, but merely as an 
incident to the performance of such duty, damaged plaintiff's property ; 
and, on this state of facts, he claims that the Constitution of the state 
confers upon him a right of action for the damages so sustained. If 
this pétition states any cause of action, it is certainly not for négligent 
construction of public works by the city which resulted in an injury 
to plaintiflf. For, as already stated, there is no charge of négligence 
found in the pétition. If it were not for the constitutional provision 
invoked, a demUrrer would certainly lie to the pétition. 

Having reached this conclusion, I might properly enough deny de- 
fendant's motion to reqûire plaintiff to make the construction com- 
pany a party défendant, without saying more. But as counsel hâve 
exhaustively àrgued the question whether the damage alleged to hâve 
beên sustained by plaintiff's counsel in the way and manner stated in his 
pétition comes within the purview of the Constitutional provision in 
question, I hâve concluded I may properly dispose of that question 
now, without waiting for a more formai présentation of it by a de- 
murrer. 

The constitutional provision prohibiting the damaging of private 
property for public use without just compensation is an advance step 
in the progress of protecting individual rights against the exercise of 
power for the public good. The fîrst Constitution of this state, 
adopted in 18S0, declared that "no private property ought to be taken 
or applied to public use without just compensation." The Constitution 
of 1864 aiso retained this declaratory provision, employing the same 
language ; but the Constitution of 1875 enlarged the scope of the pro- 
vision, and became more explicit. It ordains, in language of com- 
mand, "that private property shall not be taken or damaged for public 
use without just compensation." It contemplâtes that the compensa- 
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tion either for property taken or damaged should be determined and 
paid before the appropriation of such property to any public use. _ But 
notwithstanding the provisions of law conferring a remedy by injunc- 
tion to restrain the appropriation or damage of property until the 
same should be paid for, it is well settled that the provision in question 
is self-enacting and self -en forcing, and confers upon any person injured 
the right to proceed by suit for the recovery of such damages as he 
may hâve sustained. He may, at his élection, enjoin the prosecution 
of public work until his damage should be ascertained and paid, or he 
may wait until the work is done, and then sue for the damages which 
he may hâve sustained. Hickman v. City of Kansas, 120 Mo. 110, 25 
S. W. 225, 23 L. R. A. 658, 41 Am. St. Rep. 684 ; Markowitz v. Kansas 
City, 125 Mo. 485, 28 S. W. 642, 46 Am. St. Rep. 498. The plaintiff 
in this case adopts the course last suggested. 

I cannot agrée with defendant's counsel that the Constitution of 
1875 contemplâtes only such a direct and necessary damage as would 
in effect be only a "taking" of property, or that the damage there 
contemplated must be such as necessarily and inevitably flows from the 
passage of an ordinance or law providing for the public work. On the 
contrary, I believe the provision in question was intended to hâve a 
practical and real meaning — was intended to provide a remedy for ail 
damages proximately resulting to property from the doing of work 
for public use. Such is the plain and ordinary signification of the lan- 
guagç employed: "Private property shall not be damaged for public 
use without just compensation." This is a command couched in very 
plain and unambiguous language. Whether the damage necessarily 
and inevitably arises from the doing of public work, or whether it re- 
sults as an ordinary or likely incident thereto, is, in my opinion, imma- 
terial. The policy of the organic law is that, when property is dam- 
aged for the benefît of the public, the public, which is the party bene- 
fited thereby, shall pay for that damage, rather than the individual 
who is not benefited by it, and who is in no way responsible for it. 
This means, of course, the public as represented by the corporation at 
whose instance and for whose benefit the work is done. This may 
sometimes be, as in the case at bar, a municipal corporation, which 
stands for the whole public within its territorial limits, or it may be a 
quasi public corporation, which has the right, by reason of the public 
interest involved, to exercise a part of the sovereign power. I am un- 
able to conceive of a case where the remédiai provisions of the new 
Constitution are more applicable than the one presented by the pétition 
in this case. Can it be that when the public interest demands the build- 
ing of a sewer in a large municipality, and when the construction of 
that sewer, without fault on the part of the property holder, destroys 
or damages his building, his property is not damaged for public use? 
I think not. If any effect is to be given the new Constitution, it seems 
that this case falls within its provisions. The reason for the provision 
"that private property shall not be damaged for public use without 
just compensation" is stated by the Suprême Court of Missouri in the 
Hickman Case, supra, as follows: 

"Prlor to the adoption of the Constitution of 1875, * • • It was uni- 
formly held that any damage resulting to an abutting property owner from a 
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change of grade was dammiin absque Injviria, for whicli tlie munlcipallty waa 
not llable, unless the Injury could be sbown to hâve resulted from the négli- 
gent or improper manner In which the work was done. * * * To uproot 
this doctrine, and provide for compensation when property Is damaged as well 
as when it is taken for public use, the eminent domain clause in the Con- 
stitution of 1865 was amended by the Constitution of 1875 to read asi quoted, 
and since [then] it has been considered the settled law in this state that 
when property is damaged by establishlng the grade of a Street, or by ralslng 
or lowering the grade of a Street prevlously establishèd, it is daiiiaged for 
public use, within the meaning of the Constitution." 

Many cases are there cited, showing that a municipal corporation 
of Missouri, when, in exercising its powér to make streets, it has caused 
damage to the owners of abutting property by changing;the grade of a 
once established street, is held responsible for such damages, under the 
constitutibnal provision i'n question. I am unable to pferceive any 
différence or sound distinction between the damage done to a lot of 
ground fronting on a given street by the change of grade in the street 
which does not touch the lot, and damage done to the walls of a build- 
ing by the construction of a public sewer in close proximity to it. But 
the Suprême Court of Missouri has very nearly, if not quite, ruled upon 
cases very similar to that now under considération. The case of Smith 
V. Sedalia, 162 Mo. 383, 302, 53 S. W. 907, 913, 48 L. R. A. 711, con- 
cerns the construction of a sewer in the city of Sedalia, which dis- 
charged into a creek, causing damage to an abutting owner below the 
point of discharge. In that case the Suprême Court makes use of the 
follo\ving language : 

"If it is a public necessity that the plalntifC's land be taken or damaged 
in order to dispose of the sewage of the défendant city, it may be so con- 
demned aecording to law, but the city must flrst pay hlm the just compensa- 
tion." 

The court there held that the city was liable for the damage caused 
by turning its sewer into a natural stream flowing through private prop- 
erty. 

In the case of Mining Company v. City of Joplin, 134 Mo. 139, 37 
S. W. 406, the Suprême Court of Missouri had under considération 
a claim for damages by the owner of property fronting upon the waters 
of a creek which had beeh polluted by emptying of sewage into it. 
The court there says : 

"Whether this damage would amount to the taking of private property for 
public use is not important to Inqulre, for our Constitution déclares that 
private property shall not be taken or damaged without just compensation. 
If the discharge of the sewer matter into the creek will decrease the value 
of the plalntifC's land through which the creek runs, then the damage thus 
done is clearly within the constltutional provision, and the plaintlffi must hâve 
compensation therefor." 

The views expressed in thèse cases and others cited therein by the 
Suprême Court of Missouri are reasonable and convincing, and, in my 
opinion, fuUy warrant the conclusion reached in this case. 

I hâve considered ail the other cases cited by counsel on either side, 
and, without further référence to them, merely say that I find nothing 
in them in disharmony with the conclusion already stated. 

Argument is made by defendant's counsel touching the effect upon 
this case.of the failure on the part of the défendant to shore up his 
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"building (îuring tHe progress of the public work, and also as to the 
effect of actual négligence by the construction company in doing the 
work. Thèse questions are not now properly before the court, and it 
may be that they never will be raised. When they are, they will be 
met and disposed of. 

It results that the défendant'» motion to require the plaintiff to make 
the Buehler-Cooney Construction Company a party défendant must be 
denied. 



THE TENEDOS. 
(District Court, S. D. New York. Aprll 28, 1903.) 

1. Shipping — ^Damage to Cabgo— TJnseawoethiness peom Leaking Pobt. 

If a ship starts on a voyage with a port negligently left open, causlng 
damage to cargo, her owners are llable for falllng to provide a ship sea- 
worthy at the beginning of the voyage, and are not protected by section 
3 of the Harter aet (Act Feb. 13, 18S)3, c. 105, 27 Stat 445 [U. S. Comp. St 
1901, p. 2946]), on the ground that the fault was one in navigation or the 
management of the vessel, although proper appllances for closlng the 
ports were furnished; and this rule Is especlally applicable where the 
ports were so located as to be submerged when the vessel was fully loaded. 

2. SaME— LiABILITT OF OWNEBS— FAILUBE TO EXEBCISB DUE DILIGENCE. 

A steamship orlginally constructed for passengers, but later used for 
the carriage of goods, had ports in the lower between-decks, which were 
submerged when she was fully loaded. Thèse were equipped wlth glass 
bull's-eyes, and shutters for properly closing the same. On commencing 
to load cargo at Batoum the ports In a compartment were examined and 
fouud properly closed, and the compartment was then partially filled with 
wool. The vessel stopped at a number of other ports on the Black Sea 
and the Mediterranean, and took on more cargo; the hatchway leading 
to such compartment being used, and finally closed when sbe started on 
the voyage for New York. Shortly afterward water was discovered In 
the hold under such compartment, and on examinatlon It was found that 
one of the glass bull's-eyes had been stolen, and that the water had en- 
tered through such port and damaged the cargo. The brass pins holding 
the bull's-eyes In a number of the other ports had also been removed. No 
Inspection of the ports had been made after the loading commenced at 
Batoum. Held, that due diligence on the part of the owners to render the 
vessel seaworthy when she commenced the voyage required that such In- 
spection should hâve been made the last thlng before access to the porta 
was eut off, and that the damage to cargo was due to unseaworthiness for 
wUich the vessel was llable. 

In Admiralty. Suits to recover for damage to cargo. 

Black & Kneeland (Lawrence Kneeland, of counsel), for libelants 
Stephenson & Craft, Galanopulo, National Board of Marine Under- 
writers, and William H. Harris. 

Ritch, Woodford, Bovee & Butcher (Frederick C. Tanner, of 
counsel), for libelant Hills Bros. Co. 

Wing, Putnam & Burlingham (Harrington Putnam, of counsel), 
for the Deutsche Levante Linie, claimant of SS, Tenedos. 

HOLT, District Judge. Thèse suîts are brought to recover for 
damages to a portion of the cargo of the steamship Tenedos, caused 
by water leaking through a port, The Tenedos was originally 
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biiilt for a passenger steamer, and subsequently used as a freîght 
steamer. She had four hatches. No. 3 hatch had four compart- 
ments. At the bottom was the hold; then the lower between- 
decks; then the upper between-decks ; then the spar deck. In the 
lower between-decks compartment of this hatch there were ten 
ports — five on each side— placed within a few inches of the floor 
above. They were constructed in the usual manner of ports on 
modem vessels. The port was circular, and fitted with a glass 
bull's-eye, with a brass rim, opening horizontally on a hinge, to 
afford light and air. The port was also fitted with an iron disk or 
bUnd, which, when the port was not used, was placed in the bottom 
of the porthole, flush with the outside of the ship, and slightly fast- 
ened with red-lead putty. Against this disk the glass buU's-eye 
was closed and bolted fast. Then over the glass buU's-eye was 
brought down an iron shutter, swinging from a hinge above the 
port, and that inside shutter was bolted at the bottom. The shut- 
ter was smaller than the buU's-eye, so that, when closed, the brass 
rim of the buU's-eye was visible. The ports in No. 3 lower between- 
decks were 21 feet 6 inches above the keel, and the vessel, when 
fully loaded with cargo, drew a little more than that, so that when 
the vessel was fully loaded thèse ports were submerged. AU the 
ports in the vessel were overhauled and put in good order at Ham- 
burg in May, 1903. The vessel thereafter came to New York, and 
took in a cargo of grain, which she discharged at Alexandria in good 
order. She then proceeded light to Batouni. When she arrived 
at Batoum a careful examinatiçn of the ports was made by the first 
officer and the carpenter, to see that they were tight and secure, and 
they were found to be so. Two or three days afterwards wool in 
baies was loaded into No. 3 lower between-decks, until that com- 
partment, except the hatchway, was substantially full; but, the 
baies being of différent sizes, there were spaces between the top 
of the wool and the floor above, varying from one to two feet, over 
which a person could crawl until he came to the side of the vessel, 
and to the ports there. After leaving Batoum, the vessel called at 
varions ports on the Black Sea and the Mediterranean. At some 
of thèse ports she loaded cargo into the hold of No. 3, and it was 
îlot until she was nearly ready to sail for New York that No. 3 
hatch was so full that no one could get thtough it into the between- 
decks compartment. She completed her cargo at Fatras, Greece, 
and sailed from there for New York on September 30th. On Oc- 
tober 5th tén feet of water was discovered in the hold of No. 3 
hatch. The ship thereupon started her pumps, and ran for Algiers, 
where she arrived the next day. There it was found upon exam- 
ination, after rernoving the cargo from No. 3, that from nine of the 
ten ports in the lower between-decks compartment the brass pin 
upon which the hinge of the buU's-eye turned had been removed; 
that on varions ports were marks and scratches apparently made by 
some sharp tool or instrument; and that in the after port, on the 
starboard side, the bull's-eye itself was missing, the inner iron shut- 
ter having been afterwards closed again and bolted. This left no 
support for the outer iron disk or plate, and it had worked loose 
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and fallen in against the inner iron shutter, permitting the water 
to leak through the port; thus damaging a large portion of the 
cargo in the hold and the lower between-decks. There is no direct 
proof in this case how this buH's-eyè and the brass pins were re- 
moved. I think that the necessary inference is that they were 
stolen by a thief, who probabiy was not a member of the crew, after 
the ports were inspected at Batoum. 

The bull's-eye could not hâve been removed after the hatches 
were closed." It foUows that it must hâve been removed before the 
Tenedos sailed from Patras for New York. She was therefore iin- 
seaworthy when she sailed. The question, therefore, both under 
the bills of lading and the Harter act, is whether her owners used 
due diligence to make her seaworthy. The burden of proof upon 
that question, unseaworthiness at the time of sailing being estab- 
lished, is on the owners. The Edwin I. Morrison, 153 U. S. 199, 
215, 14 Sup. Ct. 823, 38 L. Ed. 688; The Southwark, 191 U. S. 1, 
24 Sup. Ct. 1, 48 L. Ed. 65. The diUgence imposed upon a ship- 
owner to see that the vessel is seaworthy before starting upon a 
voyage is spoken of in the case of The Irrawaddy, 171 U. S. 187, 
18 Sup. Ct. 831, 43 L. Ed. 130, as the utmost care and diligence ; 
and, clearly, due diligence calls for especial attention at those points 
where the likelihood or possibility of unseaworthiness is most ob- 
vious. The port in question was submerged when the ship was 
fully loaded with cargo. It seems to me clear, therefore, that the 
shipowners were bound to exercise a very high degré e of diligence 
to make sure that such a port, which would be submerged during 
the whole of her return voyage to New York, was secure. The 
owners of the Tenedos provided entirely proper ports. They were 
properly overhauled and put in perfect order at Hamburg, and they 
were properly examined at Batoum, and found to be then in perfect 
order and securely fastened. Two or three days passed at Batoum 
before the wool was loaded in the lower between-decks of No. 3 
hatch, and the compartment, except the space of the hatchway, was 
then fiUed with wool up to within one or two feet of the fîoor above. 
The vessel then sailed from Batoum, calling at a number of other 
ports, at some of which cargo was placed in the hold of No. 3 hatch. 
The hatch does not seem to hâve been fîlled up so that no one could 
get into No. 3 lower between-decks until shortly before the Tenedos 
sailed from Patras for New York. Cargo was loaded in the hold 
of No. 3 at Constantinople, Smyrna, Kalamata, Patras, and Kata- 
kolo. The claimant contends that the theft of the brass pins and 
the bull's-eye did not take place at Batoum, but probabiy took 
place at Patras or some other of the Greek ports last visited, because 
there were other thefts of articles on the ship at Patras, and the 
Patras merchants loaded their goods there with their own men, 
which was not the custom at other ports. But I do not see that 
there is any adéquate proof that this theft took place in any par- 
ticular port, and it seems to me that it could hâve been more easily 
accomplished at Batoum, during the two or three days after the 
ports were inspected, and before the wool was put in, than at any 
of the later ports, after the No. 3 lower between-decks was filled 
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with wool. If the theft took place at Batoum, before the wool was 
put in, I think it clear that due diligence was not used to discover 
it. Certainly it seems to me that due diligence is not shown in 
examining the ports of a vessel, if, at the end of the work of fiUing 
the compartment in which the ports are, a careful search is not 
made to see that the ports hâve not been opened, and are in good 
condition and are properly secured, and particularly if the ports are 
so situated that when the ship is loaded they will be submerged. 
If the theft took place after the wool was placed in the lower be- 
tween-decks, the omission to inspect the ports further before sail- 
ing is undoubtedly not so obvious an omission of due diligence. 
It is testified that when cargo was being loaded there was always a 
watchman on duty about the compartment, and an officer tallying 
the cargo, and' that the hatches were always put on at night, and 
a watchman on duty on deck. But at ail the ports at which cargo 
was put in No. 3 hold, under the wool, the hatchway was open, with 
an iron ladder leading down to the hold. A man going to or com- 
ing from the hold could step oflE upon and crawl over the wool in 
the lower between-decks to the ports, and although it may be ad- 
mitted that the officers of the Tenedos were not bound to be on the 
watch for such an extraordinary and unprecedented theft as occur- 
red in this case, it does not seem to me too strict a rule to hold 
that they were bound, before finally closing the hatchès and start- 
ing on a voyage across the Atlantic, to make a final inspection of 
the ports — particularly those that would be submerged— in order to 
be sure that they were secure. Such pofts are sometimes opened 
by workmen for air or light. If they were not fastened securely, 
they, of course, would admit wâter to the ship, and they were the 
most obvious source of danger in that respect. While, therefore, 
I do not think that the ofhcers of the Tenedos were négligent in 
omitting to suspect thefts of the kind which occurred, I think that 
they did not exercise due diligence in sailing for New York with- 
out making a final inspection of the ports, from the inside of the 
vessel, before finally closing the hatches in each compartment. If 
they had donc so, with proper light, either from the open hatch or 
a lantern, they could hardly hâve failed to notice the absence of 
the brass rim of the bull's-eye, which must hâve caused the interior 
appearance of the port from which the buU's-eye had been stolen to 
be noticeably différent from the others. At ail events, it cannot 
be assumed that they would not. I think the évidence shows, too, 
that the absence of the brass pin from the bull's-eye hinge in ail 
of the ports but one in that compartment could hâve been seen upon 
inspection, and, although it is possible that, if such an inspection 
had been made, the thefts would not hâve been discovered, it never- 
theless seems tô me that the entire neglect of any inspection of 
thèse ports after the inspection made the first day the ship arrived 
at Batoum shows that due diligence was not exercised to make this 
vessel seaworthy. 

Evidence was given for the Tenedos, by three experienced cap- 
tains, which is claimed to show tha,t there was as much examination 
of the ports made in this case as on other vessels. But the fact that 
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shipowners are not in the habit of using précautions whicli would 
demonstrate unseaworthiness is immaterial. They are bound to 
use them. The Edwin I. Morrison, 153 U. S. 217, 14 Sup. Ct. 823, 
38 L. Ed. 688. Of the witnesses called, however, two admitted 
that they considered it the duty of the officers of such a vessel to 
examine the ports at each stage of a voy.age before leaving port. 
No siuch examination took place in this case after the vessel left 
Batoum, although she stopped at a number of différent ports in 
the Levant. In cases in which ports hâve been negligently left 
unclosed by the crew before sailing, it has been held that due dili- 
gence was not shown by proof that they were inspected and found 
in order before the work of loading ended, but that they should 
hâve been inspected the last thing before the hatches were closed 
or the voyage begun. International Nav. Co. v. Farr & Bailey 
Co., 181 U. S. 218, 21 Sup. Ct. 591, 45 L. Ed. 830; The Manitoba 
(D. C.) 104 Fed. 145. 

The claimant's counsel argues that the owners did their duty in 
furnishing proper ports, and that the omission of the ofScers to keep 
them properly closed, or to discover that they had been tampered 
with, was a fault in the navigation or management of the ship, 
within the meaning of the third section of the Harter act (Act Feb. 
13, 1893, c. 105 [U. S. Comp. St. 1901, p. 2946]). This view was 
apparently held at one time by the United States Suprême Court. 
The Silvia, 171 U. S. 462, 19 Sup. Ct. 7, 43 L. Ed. 241. But that 
court later distinguished that case, and it is now well settled that 
if a ship starts on a voyage with a port negligently left open, caus- 
ing damage, her owners are liable for failing to provide a ship sea- 
worthy at the beginning of the voyage. International Nav. Co. v. 
Farr & Bailey Co., 181 U. S. 218, 21 Sup. Ct. 591, 45 L. Ed. 830. 
And I think that, in the case of ports situated so low in the vessel 
as to be submerged when the vessel is fully loaded, such a rule is 
especially applicable. Such ports can hâve, under such circum- 
stances, no function as ports. They are simply part of the side of 
the ship, and must be made as secure against leakage as the rest 
of the hull. 

My conclusion is that the libelants are entitled to a decree, the 
amount of the damage to be ascertained upon a référence. 



448 137 FBDBBAL BBPOBIBB. 

THE MARIE. 

(District Court, E. D. New York. May 1, 1905.) 

Shipping— Pebson TJnnecessakily Usinq Cabgo Skidwat— Assumption of 

RiSK. 

Where libelant, in gbing upon a vessel wlalle discharging at a dock, 
used a cargo skidway laid by the stevedores, instead of a safe passenger 
gangway, of which he had knowledge, he assumed the rlsk, and the ves- 
sel cannot be held liable for hls injury by falling from It Into the water. 

In Admiralty. Suit for personal injury. 

William Adams Robinson, for libelant. 

J. Parker Kirlin and Charles R. Hickox, for claimant. 

THOMAS, District Judge. The libelant was a tally clerk. em- 
ployed during the discharge of cargo from the steamship Marie, 
and now sues to recover damages for injury to himself and to bis 
property from falling intô the water while he was crossing the 
cargo planks supporting the skid that had been laid from the dock 
to the ship. The libelant did not go aboard the ship for any pur- 
pose connected with the use of the temporary gangway. He was 
not employed by the ship, and his employer states that it was no 
part of his business to go aboard the vessel, but that he was to limit 
himself to duties on the dock in connection with the weighing of 
the cargo. But, assuming that his duty did call him aboard the 
ship for the purpose of delivering the health certificate, as he claims, 
yet that was a service quite foreign to any for which the skid was 
constructed, or for which it was intended to be used. This tempo- 
rary gangway was constructed by the stevedores, who had a con- 
tract for discharging the vessel, with the intention that the cargo 
should be hoisted out of the vessel and landed on the skid, and 
thence taken to the pier. With such construction, or with the ma- 
terial supplied therefor, the vessel had no connection. It appears 
beyond question that there was a safe passenger gangway at an- 
other point, and that libelant had knowledge of it. He must hâve 
known that one gangway was for cargo and that the other was en- 
tirely for the passage of persons, and, if he preferred to use the 
gangway devoted to cargo, instead of the one supplied as a more 
safe means of entrance, he did se at his own risk, and not at the risk 
of the ship. There is nothing to justify the conclusion that a per- 
son employed as he was in connection with the work, was in any 
way misled by the conditions that existed. There is rather a pre- 
sumption that he had fuU knowledge of the gangways and the uses 
for which they were placed. 

The libel is dismissed. 
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FOLSOM et al. v. GRBENWOOD COUNTT. 

(Circuit Court of Appeals, Fourth Circuit May 9, 1905.) 

No. 578. 

1. Kailroads— Aid Bonds— Townships— Collection— Remédies. 

Where a statute incorporated a township to enable its people to Issue 
railroad ald bonds, and provlded that the county auditor and treasurer 
should assess and collect taxes, the levy of whlch was provlded for In 
the act that authorlzed the Issuance o( the bonds, to pay the same, the 
State had no power to deprive the bondholders of the remedy so provlded, 
unless equally efflcacious remédies were substituted therefor. 

2. Same— CouNTiKS— Change of Boundaeies— Bffect. 

Where a statute Incorporated a township, authorlzed it to issue rall- 
road aid bonds, and declared that the county audltor and treasurer 
should levy and collect taxes for the payment thereof, on the change of 
the boundarles of such county, so as to place the township wlthin the 
boundaries of another county, the duty of levylng and collectlng taxes 
for the payment of such bonds devolved on the ofllcers of the latter. 

In Error to the Circuit Court of the United States for the District 
of South Carolina. 

For opinion below, sec 130 Fed. 730. 

H. J. Haynsworth and R. E. L. Montcastle, for plaintiflFs in error. 
F. B. Grier, for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, 
District Judge. 

PRITCHARD, Circuit Judge. This is a writ of error from the 
Circuit Court of the District of South Carolina, wherein the de- 
murrer of the défendant in error to the cbmplaint of the plaintiiïs in 
error was sustained. 

This action was brought to enforce the collection of certain bonds 
and coupons which were issued by Ninety-Six township, in the state 
of South Carolina, in the year 1886. At the time the bonds and 
coupons were issued Ninety-Six township was a body corporate and 
politic and one of the townships of Abbeville county. In the year 
1897 Greenwood county, défendant in error, was formed from terri- 
tory theretofore belonging to the counties of Abbeville and Edge- 
fiel'd. At that time the territory comprising Ninety-Six township 
was transferred to Greenwood county, and was at the commence- 
ment of this action a territorial division of that county. On the 3d 
of February, 1903, the Constitution of the state of South Carolina 
was amended so as to provide that the corporate existence of Ninety- 
Six township should be abolished and the corporate agents and 
officers thereof be removed. Plaintifïs in error bring this suit for 
the purpose of obtaining a nominal judgment against Greenwood 
county, to be discharged by a levy of taxes against the property of 
the people of Ninety-Six township for the purpose of satisfying 
such amounts as may be ascertained to be due on the coupons and 
bonds upon which this action is based. 

Every question relating to the validity of the bonds for which suit 
137 F.— 29 
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is brought in thîs instance has been settled in favor of the bondhold- 
ers in the Circuit Court and affirmed by the Suprême Court of the 
United States. Folsom v. Ninety-Six Township, 159 U. S. 611, 16 
Sup. Ct. 174, 40 h. Ed. 278. Therefore we are only called upon to 
décide whether there is a légal remedy for the enforcement of the 
rights of the plaintiffs in error. 

The act which authorized the issuance of the bonds in question, 
among other things, provided that the terrjtory embracing Ninety- 
Six township should be incorporated for the purpose of enabling 
the people of that territory to enter into a contract with the railroad 
Company for the benefit of which the bonds were to be issued. It 
also provided that the county comrriissioners of Abbeville county 
should issue the bonds for and on behalf of the people residing in 
Ninety-Six township. It was further provided that the county 
auditor and treasurer respèctively should assess and collect the tax- 
es, the levy of which was provided in the act that authorized the 
issuance of the bonds. 

The several provisions of this act are in the nature of a remedy af- 
forded to the bondholders to enable them to contract with the peo- 
ple of the territory embraced in Ninety-Six township and to provide 
the means by which the pedple of that territory should issue and 
deliver the bonds in the event it should be decided by popular vote 
to subscribe the amounts for the construction of the railroad which 
had been submitted to them for their considération. The pro- 
visions which constituted the county cornmissioners of such county 
the corporate agents of the township of Ninety-Six were not only 
intended to afïord the bondholders the means by which the bonds 
should be issued and delivered, but they were necessarily intended 
to afïord a remedy or a maans Idy and through which the bondhold- 
ers, in the event of default of payment, could proceed against the 
people of that territory for the enforcement of the obligations which 
they assumed at the time the bonds were issued and delivered. 
Thèse provisions became a part of the contract between the town- 
ship of Ninety-Six and the bondholders, and any législative or con- 
stitutional enactment which undertakes to deprive the bondhold- 
ers of the remédies which were thus afforded them without provid- 
ing other remédies equally as efficacious is an impairment of the 
obligations of a contract, and therefore unconstitutional. 

In the case of Hicks v. Çleveland, 106 Fed. 459, 45 C. C. A. 429, 
Judge Simonton, in discussing this phase of the question, said: 

"The Suprême Court of the United States deals with provisions of statutes 
like this as creating a trust which the state, the donor, cannot annul, and 
which the ofBcers to whoœ the power is given are bound to exécute. So 
neither the state nor the corporation can any more impair the obligation of the 
contract by repeal of the act than they can in any other way." 

Broughton v. Pensacola, 93 U. S. 266, 23 L. Ed. 896; Von Hofif- 
man v. Quincy, 4 Wall. 553, 18 L. Ed. 403 ; Mount Pleasant v. Beck- 
with, 100 U. S. 514, 25 L. Ed. 699. 

In the case of Vort Hofifman v. City of Quincy, 4 Wall. 535, 553, 
18 L. Ed. 403, among other things Mr. Justice Swayne, who deliv- 
ered the opinion of the court, said : 
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"It îs compétent for the states to change the form of the remedy, or to 
luodify it otherwise, as they may see fit, provlded no substantial right se- 
cured by the contract is thereby Impaired. No attempt has been made to 
flx definitely the Une between altérations of the remedy, which are to be 
deemed legitiniate, and those which, under the form of modifying the remedy, 
impair substantial rights. Every case must be determined upon Its own 
eircumstances. Whenever the resuit last mentloned is produeed, the act Is 
within the prohibition, and to that estent void." 

When the territorial division of Ninety-Six township was trans- 
ferred from the county of Abbeville to that of Greenwood, the 
status of the people of that territory was not changed in so far as 
their relation to the bondholders was concerned; and, when such 
territory became a part of Greenwood county, that county eo in- 
stante assumed the same relation to the people of the newly ac- 
quired territory as the county from whence they came had sus- 
tained by virtue of the statute which authorized the issuance of the 
obligations upon which this suit is brought. 

The authority by which Greenwood county was created and by 
which it acquired the territory of Ninety-Six township, was derived 
from the same source which authorized such township to issue the 
bonds in controversy. Counties are territorial divisions of the 
State, organized for the convenience of the people, and as such are 
treated as governmental agencies of the state for the purpose of 
local government. 

In the case of Wood v. Oxford, 97 N. C. 230, 2 S. E. 655, Justice 
Merrimon, in discussing this subject, said: 

"Municipal corporations, such as counties and Incorporated cities and towns, 
are instrumentalities of the state government. They serve its political and 
civil purposes more or less generous in their nature and extent, and more 
particularly where they are located. They are public in their nature, and 
the Législature has eontrol over them. It may détermine and establish their 
powers, and enlarge or modify their powers and authority, from time to time ; 
it may create new ones, prescribing their powers and authority, as public 
necesslty and convenience require." 

In this instance the Législature had the power to transfer the 
territory of Ninety-Six township from the county of Abbeville to 
that of Greenwood, provided that in doing so it did not place them 
in a position where they were unable to discharge the obligations 
which they assumed at the time the bonds were issued. The same 
people, the same territory, and the same property are still in ex- 
istence, and the only différence between their status now and when 
a territorial division of Abbeville county is that instead of being 
a territorial division of Abbeville county they are now a portion of 
the territory of Greenwood county, but occupying identically the 
same relation to the county of Greenwood which they occupied as 
a part of the territory of the county of Abbeville. Such being the 
case, it necessarily follows that the county of Greenwood, as a cor- 
porate entity, is under the same obligation to act for and in behalf 
of the people of such territory, in so far as the provisions of the act 
which authorized the issuance of the bonds are concerned, as was 
the county of Abbeville before the enactment of the constitutional 
provision. 
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It is insîsted by the défendant în error that the county of Green- 
wood cannot be sued for the purpose of obtaining a nominal judg- 
ment on an obligation which Ninety-Six township voluntarily as- 
sumed prior to the time that it became a part of the territory of 
that county; that inasmuch as the people of township Ninety-Six 
hâve by législative and constitutional enactment been lifted bodily 
out of Abbeville county, and transferred to the county of Green- 
wood, the efïect of such transfer was to afiford the township of 
Ninety'Six immunity from the payment of honest obligations which 
were assumed by the people of such territory after the matter had 
been submitted to them and ratified by a majority of the voters 
thereof. 

The act of the Législature in the first instance, constituting the 
county commissioners of Abbeville county as the agents of Ninety- 
Six township for the purpose of signing and delivering the bonds 
authorized to be issued thereunder, and the acceptance and ac- 
quiescence on their part as the agents of the county by exercising 
the power conferred, was a contract with the bondholders that such 
county, through its duly constituted agents, would act as a trustée 
for such township for the purposes therein contemplated. 

The fact that the system of county government in that state bas 
been radically changed cannot relieve the people of Ninety-Six 
township from the payment of the obligation thus assumed, nor 
the county of Greenwood from the obHgation which originally rest- 
ed on the county of Abbeville, to wit, from acting as the trustée of 
the township against whom suit could be instituted for the purpose 
of obtaining a nominal judgment, to be ultimately discharged by 
the assessment and collection of a sufficient tax by the auditor and 
county treasurer on the prOperty of the people of such territory for 
the payment of any judgment which might be thus obtained. 

If the payment of obligations could be avoided by constitutional 
or législative enactment, it would leave the holders of such securi- 
ties without a remedy; the crédit of public corporations, such as 
cities, counties, and towns, wôuld be destroyed, and the people of 
such communities would be unable to secure funds with which to 
make the improvements necessary to keep abreast with the in- 
dustrial development of the country. 

The framers of the Constitution, with a prophétie vision, foresaw 
that occasions might arise wherein it would be sought to repudiate 
honest obligations, and, in order to meet such contingencies, among 
other things, provided that no state should pass any law impairing 
the obligation of contracts. Const. art. 1, § 10. 

It is insisted by défendant in error that it will be a great hardship 
to require the people of Ninety-Six township to pay thèse bonds un- 
der the circumstances. While such is the case, at the same time 
thèse bonds are in the hands of innocent purchasers who were not 
parties to the original contract, and it would likewise be a hardship 
for them to lose the money which they invested after ascertaining 
the fact that the bonds had been issued in accordance with the re- 
quirements of the act of the Législature which authorized the issu- 
ance of the same. 
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It was within the power of the Législature to hâve provîded that 
thèse bonds should not be issued until the road had been completed, 
but for some reason such safeguard was not provided, and as a resuit 
the taxpayers of that community are compelled to suffer. The 
Législature having provided the means by which thèse bonds were 
to be issued, and the people having voted the authority to issue 
them, it is the duty of the courts, when called upon, to enforce their 
collection through the instrumentalities provided by the Législa- 
ture for that purpose. 

For the reasons stated the judgment of the Circuit Court sustain- 
ing the demurrer to the complaint is reversed. The cause will be 
remanded to the Circuit Court, with instructions to proceed vfith 
the trial of the cause in accordance with the views herein expressed. 

Reversed. 



MeGOWAN v. KNITTEL et aL* 

(Circuit Court of Appeals, Third Circuit. May 11, 1905.) 

No. 34. 

L Bankbuptcy— Insolvenot— BuBDEN OF Proof. 

Where, on au Involuntary bankruptcy pétition, défendant traversed 
tlie allégation of insolvency, and prayed a trial by jury, as provided 
by Bankr. Act July 1, 1898, c. 541, § 1, subd. 15, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3419], and he appeared In court with bis books, etc., as re- 
quired by section 3, the burden of proving Insolvency was on the peti- 
tioners. 

[Ed. Note.— For cases in point, see vol, 6, Cent Dig. Bankruptcy, S 137.] 

2. Same— Evidence— Judgment. 

Where a judgment in a state court against an alleged Involuntary 
bankrupt had been opened, and the bankrupt permitted to appear gen- 
erally and défend, without conditions, such judgment was inadmissible 
as an established indebtedness against the bankrupt ou an issue of bis 
insolvency. 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania. 

For opinion below, see 134 Fed. 498. 

Samuel Scoville, Jr., and Charles H. Edmunds, for plaintiflF in 
error. 

Samuel W. Cooper and Wm. F. Johnson, for défendants in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. An involuntary pétition in bankruptcy 
was exhibited against the appellant, in which it was alleged that he 
was insolvent. He traversed this allégation, and prayed a trial 
by jury. Such trial was had, and a verdict finding the fact of in- 
solvency was rendered. It is hère averred that the rulings and 
charge of the court upon that trial were in several particulars erro- 
neous; but in our opinion the record discloses but one réversible 
error, and to its considération solely this opinion will be directed. 

The trial was conducted in accordance with section 1, subd. 15, 

» For dissenting opinion, see 137 Fed. 1015, 
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Bankr. Act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 
1901, p. 3419]), upon the theory that the existence or nonexistence 
of the insolvency alleged was to be ascertained by determining 
whether "the aggregate amount of his [the alleged bankrupt'sj 
property" was, "at à fair valuation, sufficient in amount to pay his 
debts." This was the précise issue, and, as the alleged bankrupt 
appeared in court with his books, etc. (section 3 of the act), the 
burden of proving that his property would not sufïice to pa,y his 
debts rested upon the plaintiffs. This burden they assumed by 
ofïering évidence to show, in détail, what debts were owing by 
McGowan, and of what his property consisted, and the value there- 
of. Under the first head, they produced the record of ajudgment of 
the court, of common pleas No. 4 of the county of Philadelphia for 
$1,693.38, wherein Frank J. Nealis was plaintiff, and John A. Mc- 
Gowan and Arlington S. Wolfe were défendants; and this record 
the court admitted in évidence, notwithstanding the objection of 
counsel for McGowan, that it appeared therefrom (and the fact 
was adniitted)..that the judgrnent disclosed by it had been opened 
by the court in which it had been entered. In overruling this ob- 
jection, the learned judge, referring to the record adduced, said : 
"It is admissible at présent. The effect of it is a question to be de- 
termined hereafter. Thé ofiEer is admitted." He, however, did 
not, at any time during the trial, again allude to the subject, and 
therefore the final resuit of his action was to accord tô an opened 
judgrnent evidential, if, indeed, not conclusive, weight upon an in- 
quiry as to whether one of the défendants therein was liable for the 
demand upon which the judgment had been founded. In the opin- 
ion on the motion for new trial it is suggested that "it was a sub- 
sisting claim, and if he [McGowan] had a défense to the claim as 
a subsisting one against his estate in bankruptcy he could hâve 
made it before the jury." We are unable to concur in the view in- 
dicated by this suggestion.' The question for the jury was not 
whether a claim was pending, but whether the debt claimed really 
existed ; and the burden of proof as to that question, which, as we 
hâve seen, rested at the outset upon those who alleged the insol- 
vency of McGowan, could not be shifted by the production of a 
judgment which had been so dealt with as to preclude its accept- 
ance, even by the court of its origin, as tending to establish an in- 
debtedness by the défendants therein. So far as is disclosed by 
the record before us — and the appellees hâve in no way alleged the 
fact to be otherwise — this judgment was opened generally and un- 
conditionally. It is true that in the brief of the plaintifï in error it 
is said that it "was obtained on a bond the considération of which 
was illégal and void, and when the facts were presented to the court 
of common pleas this judgment was opened, the court ruling that a 
judgment would not lie on such a bond." But even if this state- 
ment could properly be regarded as an admission, which, as such, 
should be dealt with as if it were contained in the record itself, yet 
we think it would be immaterial. We are concerned only with the 
action of the common pleas court, and not with the grounds upon 
which its action was based. It might hâve opened the judgment on 
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terms, and, perhaps, it ought to hâve done so; but having opened 
it without conditions, the conséquence is that the burden of proof 
on the pleadings (which it neither limited nor prescribed) was on 
the plaintiff, and not on the défendant. "The judgment was opened 
generally, and the défendants let into a défense without restriction. 
Utader such an order the judgment remains as a security for what- 
ever may be found due, but in ail other respects the trial must be 
had as if no judgment had been entered." Dennison v. Leech, 9 
Pa. 164; West v. Irwin, 74 Pa. 258. In the case of Cannell v. 
Grawford County, 59 Pa. 200, the judgment had been opened on 
terms, confining the défendant to the plea of "payment, with leave 
to give the spécial matter in évidence," and what was decided is 
that upon such plea the burden is upon the défendant. But in the 
later case of CoUins v. Freas, 77 Pa. 493, where the judgment, as 
in this instance, had been opened generally, the Suprême Court 
of Pennsylvania said: 

"The trial then was to be had as if no judgment had been entered. The 
same burden of proof was imposed on the plaintiff. It gave to the défendant 
the same défenses that were open to him at the commencement of the suit. 
* * » The record was therefore Inadmissible." 

Thèse authorities seem to us to be conclusive upon the point we 
hâve discussed, and to require that the judgment of the court below 
shall be reversed, with direction to grant a new trial. 

It is so ordered. 



UNITED STATES v. CORNELL STEAMBOAT CO. 

(Circuit Court of Appeals, Second Circuit. March 1, 1005.) 

No. 107. 

1. Salvage— Claims against United States— Jueisdiotion of District 

OOUBT. 

Tucker Act March 3, 1887, c. 359, §§ 1-7, 24 Stat. SOS, 506 [U. S. Comp. 
St. 1901, pp. 752-755], confcrring jurisdiction upon District Courts ovor 
certain claims against the United States, gives such courts authority 
to entertaln pétitions for a salvage awafd where the government has 
been beneflted by salvage service. 

2. CusTOMS DcTiES— Damaged SIerchandise— AxjTiioBiTT OF Secretaet oï 

THE Tbeasuey to Abate Duties. 

Under section 2984, Rev. St. [U. S. Comp. St. 1001, p. 1958], under 
which "the Secretary of the ïreasury is hereby authorized ♦ * * to 
abate or refund the amount of impost duties paid or acerulng" upon 
Imported merchandise damaged or destroyed accidentally "while in cur- 
tody of the ofïicers of the customs," the Secretary may not refuse to al- 
low the refund arbitrarily or capriciously. Where ail the facts enumer- 
ated in said section were presented to him undisputed, it would be as- 
sumed that that would satisfy him that the case was within the terms 
of the section. 

S. Same— Salvage— Duties Saved to the United States. 

Where imported merchandise while in customs custody on board a 
vessel was saved from destruction by fire, lield that thèse facts brought 
the case within section 2984, Rev. St. [U. S. Comp. St. 1901, p. 1958], un- 
der which the government would hâve been liable to refund the duties 
already paid on the merchandise If it had been destroyed; that the gov- 
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ernment had an Interest^ wMch should respond to those whose services 
prevented the loss whien It would hâve sustained through refund ; and 
thaj: the salvors were entltled to a salvage award on the basls of the 
amount that had been thus put at risk. 
Wallace, Circuit Judge, dlssentlng. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon writ of error to revIew a judgment of the 
District Court, Southern District of New York (130 Fed. 480), In favor of the 
défendant in error, which was plaintifC below. The daim against the United 
States was prosecuted under the Tucker act of March 3, 1887, c. 359, 24 Stat. 
505 (1 Supp. Eev. St. 559 [U. S. Comp. St. 1901, p. 752]), which confers con- 
current jurisdiction upon the Court of Claima and the several District and 
Circuit Courts In suits agalns* the United States for "ail claims founded 
upon the Constitution of the United States, * • * or upon any contract 
expressed or Implied with the government of the United States, or for dam- 
ages liquldated or unliquidated In cases not founded in tort in respect of 
which claims the party would be entltled to redress against the United States 
either In a court of law, equity, or admiralty if the United States were 
suable." 

Arthur M. King, Asst. U. S. Atty. 
R. D. Benedict, for défendant in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). The facts 
out of which the claim arises are thèse : The firm of B. H. Howell, 
Son & Co. imported a lot of sugar into the port of New York, and 
by the act of importation became indebted to the government for 
customs duties thereon. The market value of the sugars in that 
port on January 9, 1901, was $18,127.74, which included the duties 
assessed at $6,000. The sugar came into the possession of the 
custoips officers, the government having a lien upon the same for 
the duties. The duties were paid, but the sugar had not been de- 
livered to the consignée, remaining in the custody of the officers 
of the customs on January 9, 1901. It was on board a certain 
lighter called the "Bangor," in the waters of the port of New York, 
and on the day named wâs in danger of being destroyed by fire; 
whereupon the tug R. G. Townsend, belonging to the plaintiff be- 
low, at great risk and péril saved the lighter and the cargo of sugar 
from destruction by said fire. Thereafter the owners of the Bangor 
settled with the steamboat company for salvage services, and the 
last-named company brought a libel in the District Court, Eastern 
District of New York, against "1,883 bags of sugar lately on board 
the lighter Bangor" to recover for salvage services rendered to the 
cargo. The cause came on for trial. It was found that libelant 
was entitled to salvage, and the award was fixed at 10 per cent, of 
the value of the property saved. The court was satisfied that had 
the cargo been destroyed consignées would hâve been entitled to a 
rebate of the duties paid ($6,000), under section 2984, Rev. St. U. S. 
[U. S. Comp. St. 1901, p. 1958], and therefore, concluding that the 
government was interested in the sugar to that amount, awarded 10 
per cent, against the consignée only on the balance left after deduct- 
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ing that sum from the market value. No award was made against 
the United States in that proceeding in rem in admiralty, presum- 
ably because the court was satisfied that it had no jurisdiction to 
bring the government in as a party to such suit. The Davis, 10 
Wall. 16, 19 L. Ed. 875. 

Thereupon the plaintiff filed under the Tucker act a pétition, the 
équivalent of a complaint, bill, or libel, setting forth the facts above 
recited. Défendant demurred; demurrer was overruled, with leave 
to answer; answer was served, but was subsequently withdrawn, 
and the case submitted to the court upon thp pleadings for a writ- 
ten opinion setting forth the spécifie findings of fact and conclusions 
of law, and rendering judgment thereon in conformity to the prac- 
tice under that act. 

If it be assumed that the government had such an interest in the 
sugar as to be directly benefited by the salvage service, the District 
Court, under the Tucker act, would hâve jurisdiction to entertain 
pétition for a salvage award. It is unnecessary to add anything 
to the discussion of this subject which will be found in the opinion 
of th« Court of Appeals for the Fourth Circuit (U. S. v. Morgan, 99 
Fed. 570, 39 C. C. A. 653). The important and fundamental ques- 
tion in the case is as to the construction of section 2984. It reads 
as follows : 

"Sec. 2984: The Secretary of the Treasury is hereby authorized upon 
production of satisfactory proof to him of tlie actual Injury or destruction, 
in whole or in part, of any merchandise, by accidentai fire, or other casualt^j, 
while the same remained in the custody of the offieers of the customs in any 
public or private warehouse under bond, * * * or wliile In custody of 
the ofBcers of the customs and not in bond, or while wlthin the llinits of any 
port of entry, and before the sauie hâve Ijeen landed under the supervision 
of the offlcers of the customs to abate or refund, as the case may be, out of 
any moneys in the treasury not otherwise appropriated, the amount of im- 
post duties paid or accruing thereupon ; and likewlse to cancel any ware- 
house bond or bonds, or enter satisfaction thereon in whole or in part, as the 
case may be." 

Provision for such abatements or refunds is made in section 
3689 [U. S. Comp. St. 1901, p. 2460] : 

"There are appropriated, out of any moneys in the treasury not otherwise 
appropriated, for the purposes hereinafter specifled, such sunis as may be 
necessary for the same respectirely ; and such appropriations shall be deemed 
permanent annual appropriations. * * » j'or refunding duties paid or 
accruing on goods, wares, or merchandise injured or destroyed by accidentai 
fire or other casualty while in the custody of the offieers of customs, in any 
public or private warehouse, * * * or after their arrivai within the 
limits of any port of entry of the United States, and before the same hâve been 
landed under the supervision of the oiHcers of the customs." 

It is contended by plaintiff in error that under thèse sections there 
is confided to the Secretary of the Treasury an absolute and irre- 
viewable discrétion to refund or to refuse so to do; that "if the 
sugar had been entirely destroyed by fire there was no légal obliga- 
tion oji the part of the Secretary of the Treasury to refund the duties 
paid, even though manifest justice indicated that a pétition for re- 
fund should be granted." In support of this proposition there is 
cited the décision of the Court of Appeals for the Sixth Circuit in 
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D. M. Ferry & Co. v. U. Si, 85 Fed. 550, 29 C. C. A. 345. In that 
case as in this imported merchandise which had paid duty was de- 
stroyed by fire while in the custody of the customs officers, and péti- 
tion was filed under the Tucker act to obtain a refund of duties. 
It appeared that more than a year before the passage of that act a 
claim for the same refund had been presented to the Secretary of 
the Treasury and by him rejected. This was sufficient to defeat the 
plaintiff, because the section of the Tucker act which gave jurisdic- 
tion to the courts expressly provided that nothing therein "shall be 
construed as giving to either of the courts therein mentioned juris- 
diction to hear and détermine * * * claims which hâve hereto- 
fore been rejected or reported on adversely by any court, depart- 
ment, or commission authorized to hear and détermine the same." 
The Court of Appeals, however, discussed section 3984 at considér- 
able length. It held that Congress might, if it saw fit, make the 
Secretary the final arbiter in any class of cases arising under the 
revenue laws to détermine in a quasi judicial manner whether by 
virtue of those laws any daim against the government has arisen 
in favor of the pétition, and that, "as neither section 2984 nor any 
other part of the revenue laws gave to the fédéral courts appellate 
power to revise the décision of the Secretary of the Treasury, under 
the section he was made the final judge or tribunal to décide upon 
the validity of the claim in question." Undoubtedly it is the Secre- 
tary, not the court, who is to pass upon the proofs; it is his judg- 
ment, not the court's, which is to be satisfîed that the facts author- 
izing refund exist. In the Ferry Case he rendered a décision that 
"on the facts stated the petitioner did not bring his case within the 
section, and that therefore the pétition filed under the section must 
be rejected." The court had no power to review or revise that dé- 
cision, and therefore threw out the claim. But if, on the other 
hand, the facts stated by the petitioner brought his case within the 
section, and such proof was presented that the Secretary became 
satisfied of the existence of those facts, we do not find in the Ferry 
Case authority for the proposition that nevertheless the Secretary 
might refuse to allow the refund arbitrarily and capriciously. On 
the contrary, there is high authority the other way. In Supervisors 
v. U. S., 4 Wall. 435, 18 L. Ed. 419, the court considered a statute 
which provided that a board of supervisors "may, if deemed ad- 
visable," levy a spécial tax to pay certain indebtedness. It held 
the language to be peremptory, saying: 

"The conclusion to be deduced from the authorltles Is that where power Is 
given to public offlcers lo the language of the act before us, or in équivalent 
language, whenever the public Interest or Individual rights eall for its exer- 
cise, the language nsed, though permissive in form, is in fact peremptory. 
What they are empowered , tp do for a third person the lave requires shall be 
done. The power is given, not for their benefit, but for his. It Is placed 
with the deposltary to meet the demands of right and to prevent a failure 
of justice: It is given as a remedy to those entitled to invoke its aid, and 
who would otherwise be remediless. In ail such cases it is held that the 
intent of the Législature, which is the test, was not to devolve a mère dis- 
crétion, but to impose a positive and absolute duty." 

' See, also, City of Galena v. Amy, 5 Wall. 705, 18 L. Ed. 560. 
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An interesting case to the same effect, where the language con- 
strued was, "whenever it shall be shown to the satisfaction of the 
* * * commissioners that the city sold * * * and received 
value therefor, * * * and it shall appear équitable to them to 
make such conveyance," is found in Provisional Municipality v. 
Lehman, 57 Fed. 324, 6 C. C. A. 349. In U. S. v. Thoman, 156 U. 
S. 353, 15 Sup. Ct. 378, 39 L. Ed. 450, where a considération of the 
full text of the statute led the court to the conclusion that the use 
of the word "may" was intended by the Législature to be permissive 
only, they quoted with approval from Minor v. Mechanics' Bank, 
1 Pet. 46, 7 L. Ed. 47, the statement that : "No gênerai rule can be 
laid down upon this subject further than that that exposition ought 
to be adopted in this as in other cases which carries into elïect the 
true intent and object of the Législature in the enactment." 

It seems quite apparent that the intent and object of the Législa- 
ture was to aiïord relief to unfortunate importers who might be 
able to satisfy the Secretary by sufficient proof that they came with- 
in the terms of the section. So careful was the Législature to se- 
cure that relief that it provided a perpétuai annual appropriation 
from which the repayments might be made. It would certainly 
defeat that object if, after being satisfied that the proofs established 
ail the prerequisite facts which the section called for, the Secretary 
might nevertheless arbitrarily refuse to make the payment. 

In the case at bar ail question as to whether the proof produced 
of actual injury, etc., by accidentai fîre while in the custody of the 
customs officers was satisfactory to the Secretary is eliminated. 
The case is presented on a demurrer which concèdes ail the facts 
averred. It must therefore stand conceded that had the salvors not 
intervened a loss would hâve occurred under circumstances which 
would hâve brought the importer within the provisions of section 
2984. It cannot be supposed that the Secretary would find the un- 
disputed facts otherwise than as they were proved to him to be; 
it may fairly be assumed that undisputed facts would be susceptible 
of convincing proof; and since ail the facts enumerated in the sec- 
tion are conceded it must be presumed that their présentation to the 
Secretary would satisfy him that the importer was within the terms 
of the section. 

The next question is whether, by reason of its liability to refund 
the $6,000 duties in case of the destruction of the property, the 
United States had such an interest in that property that salvors, 
who by saving the property save the government from paying out 
such sum, may be entitled to a salvage award on the basis of the 
money thus put to risk. 

Counsel for the petitioner calls attention to an English authority 
where the proposition established was in principle the same as that 
presented hère. Five Steel Barges, 15 P. D. Rep. 142. In that case 
salvage services were rendered to five barges built by défendant for 
the government, and which were being towed from Chepstow to 
Portland. At the end of the towage two of the barges were given 
up to the government. An action of salvage in personam was 
brought against défendants in respect to thèse two barges, and in 
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rem against the remaining three. It was argued that plaintiffs 
were not entitled to recover as against the two barges, because they 
were not asserting their right as a maritime lien, but had instituted 
their action in personam. The court said : 

"As to the two which hâve been given up to the goremment, I think It Is 
perfectly clear, on the authorlties, that an action in personam lies against 
the owners of a vessel saved, even though the property has been transferred 
to others and the lien loat. In this case, however, the property does not ap- 
pear to hâve been In the défendants, because it would, I think, under the 
contract, be In the government. But on this point I am of opinion that the 
right to sue in personam is not eonflned to the case of the défendant being the 
aetual légal owner of the property saved. I think it exista in cases where 
the défendant has an Interest in the property saved, which interest has been 
saved by the tact that the property is brought into a position of seeurity. 
The jurîsdictioh which the court exercises in salvage cases is of a peculiarly 
équitable character. The right to salvage may arise out of an aetual con- 
tract ; but It does not necessarlly do so. It is a légal liabillty arlsing out of 
the fact that property has been saved; that the owner of the property, who 
has had the beneflt of it, shall make rémunération to those who hâve con- 
ferred the beneflt upon him, notwithstanding that he has not entered into 
any contract on the subject, I think that proposition equally applies to the 
man who has had a beneflt arising out of the saving of the property. In 
this case the défendants were under contract with the government to supply 
them with barges at a certain price. Payment was to be made by certain 
installments, of which only one remained unpaid at the time of the services. 
I think, if * • * thèse Installments were ail paid on condition that the 
barges should be delivered ail wlthin twelve months of the date of the con- 
tract, it would follow that, if défendants had not been in a position to de- 
liver the barges within the twelve months, then either they would hâve been 
liable in damages for not performing the contract, or llable to make restitu- 
tion of the Installments which had been paid them on conditions not fulfllled 
by them. It appears to me then that they had substantially an interest to the 
full amount of the barges at the time of the services, and that the same 
moral obligation to which the law has given force in the case of an owner 
applies to those who hâve an Interest in the property. This is certainly 
the business-like view of the matter." 

In The Port Victor, 9 Asp. Mar. Law Cas. (N. S.) 163, where 
government stores were being carried at the risk of charterers, the 
charterers were held to a personal liability to pay salvage because 
they "were directly interested in the préservation of the goods and 
the salvage service was a direct benefit to them." Justice Jeune 
cited The Five Steel Barges with approval, holding that "a man who 
has had a benefit arising out of the saving of property is liable to a 
claim for salvage no less than the aetual owner of it." The Port 
Victor was afifirmed and the principle laid down in The Five Steel 
Barges favorably commented on by the Court of Appeals in 9 Asp. 
Mar. Law Cas. (N. S.) 183. 

We are of opinion that the government in the case at bar had an 
interest in the sugar to the extent of the duties, it had a lien on the 
sugar till the duties were paid, and, since they were paid under a 
statute which provided for their refund in case of the destruction of 
the sugar by accidentai fire, they had an interest which should in 
ail fairness respond to the individuals whose salvage services pre- 
vented the loss which the government would sustain by making 
such refund. 

The judgment of the District Court is afifirmed. 
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WALL ACE, Circuit Judge (dissenting). I cannot concur in the 
judgment of the court. I think that the statute (Rev. St. § 3984 
[U. S. Comp. St. 1901, p. 1958]) is permissive, and not mandatory, 
and was intended to authorize the Secretary of the Treasury to 
remit any duties which in justice and according to his judgment 
the importer ought npt to lose. If it is mandatory the Secretary 
has no discrétion, and the government may become liable to refund 
duties on merchandise injured or destroyed without the fault of any 
of its officers, and in their custody merely for the accommodation 
of the importers, and under circumstances in which the loss should 
properly and reasonably fall upon the importer rather than upon the 
government. The intention of Congress to subject the government 
to such a liability in cases where the importer would hâve no légal 
claim against an individual under the same circumstances is not 
to be inferred in the absence of any more significant évidence than 
tlie phrase, "the Secretary of the Treasury is hereby authorized." 
The words "hereby authorized" are équivalent to "may." Even 
when the word "shall" is used in statutes, it is, as against the gov- 
ernment, to be construed as "may," unless a contrary intention 
is manifested. R. R. Co. v. Hecht, 95 U. S. 169, 24 L. Ed. 423. 
Clearly "may" should not be construed as against the government 
as "shall," unless this meaning is compelled by the nature of the 
power confided, or because the exercise of the power to its fullest 
extent is a plain duty to those interested in it. 



HTJLITT V. OHIO VALLEY NAT. BANK. 

(Circuit Court ôf Appeals, Slxth Circuit. May 11, 1905.) 

No. 1,386. 

1. National Banks— Assessment against Shareholdebs — Ownebship of 

Stock. 

As a gênerai rule, the question of liability for an assessment on the 
shares of an insolvent national bank dépends upon who was the actual 
owner of the stock when the opérations of the bank were suspended. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dlg. Banks and Bank- 
ing, §§ 916-918.] 

2. Same— Pledged Stock. 

For the purposes of the national banking act, the pledgor of stock 
not transferred on the books is to be regarded as the owner until and 
unless something further transpires which opérâtes to transfer the 
ownership to another. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Banks and Bank- 
ing, § 920. 

Rlghts and liabilities of pledgees of corporate stock, see note to Frater 
V. Old Nat. Bank, 42 C. C. A. 135.] 

S. Same— Liability of Pledgee— Divesting Ownebship oï Plbdgoe. 

Défendant bank held stock of a national bank as collatéral securlty 
for a note at the tlme the maker of the note died leaving it unpaid. 
Subsequently défendant caused the stock, which was indorsed in blank 
by the pledgor, to be transferred on the bocks of the bank to one of its 
employés who was irresponsible, and who paid no considération for the 
transfer, but In fact held the stock for défendant Défendant then 
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made an Indorsement on the note of a sum as procéeds of a sale of the 
stock made on the day of the transfer, and proved the balance due 
on the note agalnst the estate of the pledgor, and was paid dividends 
thereon. Held, that snch transaction opéra ted to transfer the owner- 
ship of the stock fromthe pledgor 's estate to défendant, which was liable 
for an assessment thereon on the subséquent f allure of the issuing bank. 

In Error to the Circuit Court of the United States for the South- 
ern District of Ohio. 

Henry M. Huggins, for plaintiff in error. 

J. J. Muir and Robert Ramsey, for défendant in error. 

Before LURTON. SEVERENS, and RICHARDS, Circuit 
Judges. 

SEVERENS, Circuit Judge. This suit was brought by the plain- 
tiflf in error, who is the receiver of the First National Bank of Hills- 
boro, Ohio, to recover an assessment levied by the Comptroller of 
the Currency upon the shareholders of the bank on account of their 
extraordinary liability to creditors, the bank having become in- 
solvent. The défendant in error is charged as the owner of 20 
shares of the stock of the Hillsboro bank. To the pétition the de- 
fendant filed an answer making a gênerai déniai of the plaintiiï's 
allégations in respect to its ownership of the stock. The case was 
heard in the court below upon an agreed statement of facts, which 
is embodied in a bill of exceptions, and is as follows: 

(1) On March 18, 1893, one Overton S. Priée procured a loan from the 
défendant in the sum of ten thousand ($10,000) dollars, giving hls promis- 
sory note therefor, together with certain collatéral securities reclted in the 
body of said note, a copy of which note, with ail indorsements thereon, is 
hereto attached, made part hereof, and marked "Exhlbit A." 

(2) On December 25, 1893, said Priée deceased, leaving sald note at that 
time past due and unpaid. No payments hâve ever been made upon said 
note, exeept as herelnafter set forth. There is still a balance remainlng due 
and unpaid upon said note. 

(3) On Jurie 18, 1894, the défendant made a formai transfer of the pledged 
stock of the First National Bank of Hillsboro, Ohio, and the Dominion Na- 
tional Bank of Bristol, Va., to one Henry Oetjen, an employé of the défend- 
ant, who was pëcuniarily irresponslble. Said shares were transferred upon 
the books of sald banks, respectlrely, and new certificates therefor Issued In 
the name of said Oetjen, and dellvered to him on July 7, 1894. No money 
considération passed to the défendant for said transfer, and none was ex- 
pected, nor dld the défendant at that time crédit said note with any sum by 
reason of said transfer, nor was any crédit at that time indorsed upon said 
note or entered in defendant's books. Said Oetjen indorsed in blank the 
certificates of stock which were issued to him. 

(4) Said transfer was made upon the understanding and agreement be- 
tween sald Oetjen and the défendant that the former should hold sald stock 
as security for the indebtedness of the estate of said Price upon sald note, 
applying any amounts which he might reallze from said stock as crédits upon 
sald note ; that in pursuance of this agreement and understanding said 
Oetjen subseauently pald the défendant, on account of said note, a sum of 
money recelved by him from said Dominion National Bank on account of a 
réduction In ithe capital stock, and also the amount of certain dividends 
which he recelved from time to time upon said Dominion National Bank 
stock, until the same was finally sold by said Oetjen, whereupon the pro- 
ceeds of sald sale were likewlse applied by him upon said note. 

(5) That on February 19, 1896, the défendant prepared proof of claim 
agalnst the estate of said Price. and at that time, believing the stocks trans- 
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ferred to sald Oetjen to afford a reasonable security for-sald Exhlblt A to 
the amount of forty-four hundred and eighty-four ($4,484.00) dollars, In- 
dorsed the crédit for that amount upon sald note, which appears upon Ex- 
hibit A, and filed its proof of clalm against said estate for the balance of the 
Indebtedness upon said note; that no considération was paid for said crédit 
and the same was not entered upon defendant's books ; that ail dividends 
arlsing upon said distribution of the estate of said Priée were applled upon 
said note. 

(6) That sald First National Bank of Hillsboro, Ohlo, eontinued to do busi- 
ness until July 16, 1896; that from the date of said transfer the stock in 
said bank at ail times appeared on the books of said bank in the name of 
said Oetjen ; that there was nothing on the books of said bank at any time 
to connect this défendant with said stock or to indicate that this défendant 
had any interest whatever In the same ; that défendant at no time performed 
any act of ownersliip of said stock, or exercised, or attempted to exercise, 
any of the rights of a stockholder of said bank or of the Dominion National 
Bank of Bristol, Va., unless the acts above set forth were, according to légal 
intendment, of that character. Défendant eaused sald shares to be trans- 
ferred to said Oetjen because It was unwilling to assume the risk of the 
statutory liabilities of a stockholder in respect to said shares. 

Exhlbit A. 

"$10,000. X. Cincinnati, O., March 18th, 1893. 

"Ninety days after date I promise to pay myself or order, ten thousand 
dollars for value received, payable at the office of A. 0. Conklin & Co., having 
deposited or pledged as collatéral security for the payment of this note, 

50 shrs. Cltizens' NI. Bk. Stock, Hillsboro, O shrs. $100 

20 shrs. First NI. Bk. Stock, Hillsboro, O shrs. 100 

40 shrs. Hillsboro Gas Llght Co. Stock shrs. 50 

30 shrs. Dominion NI. Bk. Stock, Bristol, Va shrs. 100 

100 shrs. Bk. of Camden Stock, Camden, O shrs. 100 

200 shrs. Bk. of Lynchburg Stk., Lynchburg, shrs. 50 

"And I hereby give to the holder thereof full power and authorlty to sell 
or collect at my expense ail or any part or portion thereof, at any place, 
either in the city of Cincinnati, or elsewhere, at public or private sale at 
holder's option, on the non-performance of the above Ipromise, and at any 
time thereafter, and without advertising the same or otherwise giving to me 
any notice. In case of public sale, the holder may purchase without being 
liable to account for more than the net proceeds of such sale. 

"O. S. Price." 
Indorsed: "C. S. Price." 

"Forty-four hundred and eighty-four ($4,484.00) dollars paid on account 
of within note June 18, '94, being proceeds of sale of 30 shares stock Domin- 
ion Natl. Bank and 20 shares of stock Ist National Bank of Hillsboro, O." 

The court gave judgment for the défendant, to which the plaintifï 
exceptée. No opinion was filed by the trial j'udge, but counsel as- 
sumed, and we suppose correctly, that the conclusion of the court 
was that the défendant was not the owner of the shares. That is 
the essential question in the controversy. The proposition that, 
in the absence of exceptional circumstances, the question to be 
settled is, who was the actual owner of the stock at the time when 
the opérations of the bank were suspended, is established by repeat- 
ed décisions of the Suprême Court. Récent décisions to this effect 
are: Pauly v. State Loan and Trust Co., 165 U. S. 606, 17 Sup. Ct. 
465, 41 L. Ed. 844; Rankin v. Fidelity Insurance, etc., Co., 189 U. 
S. 242, 23 Sup. Ct. 553, 47 L. Ed. 792. 

In dealing with the présent case we are limited to the facts con- 
tained in the agreed statement. We can infer no other facts unless 
they are necessary inferences from those agreed. It has been often 
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said that that which is necessarily împlied is as much a part of the 
agreement as if it were written into it. And this rule of interpréta- 
tion is applied to the most solemn instruments, inter partes, as well 
as to statutes. But the implication must be one arising from légal 
intendnïent, and not merely a déduction of fact. 

For the purposes of the banking act the pledgor of stock is to be 
regarded as the owner until and unless something further transpires 
which opérâtes to transfer the ownership to another. The pledgee 
may, without himself becoming liable to the contingencies of own- 
ership, hâve the stock transferred in blank by the pledgor, as was 
donc in this case; but in such case the pledgor does not cease to 
be the owner in the sensé intended by the law, and until the owner- 
ship is in some way divested from the pledgor the latter continues 
to stand for the stock. 

In a suit of this character we are required to hâve regard to the 
relations of those who are concerned with the stock and their deal- 
ings with it, and to ascertain who, as between such persons, is the 
actual owner of it, provided, of course, there is no transfer to the 
pledgee on the stock book of the bank, and no fraud upon credit- 
ors is found in their conduct. From the facts agreed, we think that 
probably, upon the authority of Anderson v. Philadelphia Ware- 
house Co., 111 U. S. 479, 4 Sup. Ct. 525, 28 h. Ed. 478, it should be 
held that the défendant did not become the owner of the stock and 
so liable to be assessed on account of it, down to the time of the 
transaction which occurred during the settlement of the estate 
of Price in the probate court. After the death of the pledgor, 
Price, and on June 18, 1894, the défendant, transferred the stock 
to Oetjen without considération given or expected. It was trans- 
ferred to him on the stock book of the Hillsboro bank. Oetjen in- 
dorsed the new certificates in blank. He was an employé of the 
bank and irresponsible, and in fact the défendant continued to con- 
trol the stock notwithstanding the formai transfer to him. 

While the Hillsboro national bank was continuing to do business, 
and on February 19, 1896, the défendant filed a claim against the 
estate of Price, in the proper probate court, for the amount due 
on the note, less the sum of $4,484, which it had indorsed as a sum 
"paid on account of within note June 18, '94, being proceeds of sale 
of 30 shares stock Dominion Natl. Bank and 20 shares of stock Ist 
National Bk. of Hillsboro, O." The date, June 18, '94, was the date 
of the transfer of the stock it made to Oetjen. It is to be inferred 
that the claim was allowed, as it is stated not only that the claim was 
filed, but "that ail dividends arising upon said distribution of the 
estate of said Price were indorsed upon said note." Afterwards, 
on July 6, 1896, the Hillsboro bank ceased to do business. 

It is stated in the agreed statement of facts that the transfer of 
the stock to Oetjen was made upon the agreement and understand- 
ing between him and the défendant that he should hold the stock 
as a security for the indebtedness of the estate of said Price upon the 
note; but it is not stated that this agreement was made known to 
the représentative of Price's estate. Nor is it stated that the act 
of the défendant in applying dividends from the estate upon the 
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note was made known to said représentative of the estate. And the 
maxim applies, "De non apparentibus et non existentibus eadem 
est ratio." 

Counsel for the défendant in their brief advance the following 
argument : 

"It Is sala that this indorsement was évidence tending to show that the 
défendant had Intended the transfer to Oetjen to be a sale absolute, and 
not merely by way of security. If that clalin were sound, still the court has 
found that there was no intent of that character." 

But the statement of the facts could not be affected by a finding 
of the court any more than could a spécial verdict. It is, however, 
a mistake to say that the court found any facts. The record states 
that "the court, upon considération of the pleadings, évidence, and 
arguments of counsel, finds the issues joined in favor of the défend- 
ant." But this means nothing more than that the court found the 
issues of law in favor of the défendant. The case in ail particulars 
is like that of Supervisors v. Kennicott, 103 U. S. 554, 26 L. Ed. 486, 
where the court said: 

"It Is true that In the judgment as entered it is stated that the court found 
the issue in favor of the plaintifCs ; but that, when read lu connection with 
the blll of exceptions, is no more than a déclaration that the court found 
the law to be in favor of the plaIntifiC on the case as stated." 

In presenting and obtaining the allowance of its claim, the de- 
fendant represented that it had sold the stock and that it had ap- 
propriated the proceeds to the payment of the note, and the adjust- 
ment of its claim was made upon that footing. When it is said in 
the agreed statement "that no considération was paid for said créd- 
it," meaning the indorsement of the $4,484, the interprétation must 
be that no other considération "was paid" than such as the transac- 
tion itself imports. And granting that, notwithstanding the de- 
fendant's représentation, there had in fact been no actual sale of 
the stock, we think the resuit of the proceedings in the probate 
court upon the defendant's représentation and claim was, as be- 
tween the Price estate and the défendant, to transfer the ownership 
of the stock to the défendant for the considération represented in 
the indorsement, and that the défendant could not thereafter claim 
against the estate that it had not appropriated the stock in satisfac- 
tion pro tanto of the sum due on the note. It may be that the repré- 
sentative of the Price estate might once hâve had some remedy to 
recover the stock, but he has made no claim for relief against the 
transaction, and it is manifest that he would now hâve no motive for 
doing so. The stock has become worse than useless. Whatever 
the undisclosed motive of the défendant may hâve been, we think 
the légal import of what was actually donc was that it acquired the 
stock, and that the estate of Price no longer held it either for the 
benefits or burdens of ownership. No one could believe that the 
défendant when its claim was adjusted by the probate court expect- 
ed to make further answer to the estate for this stock, or intended 
anything else than a conversion of it into its own property at the 
priée for which it reported the stock sold. It would be unjust for 
137 F.— 30 
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it now to cast what has proved to be a disadvantage upon the party 
whom it dispossessed. The burden of the assessment must fall 
upon one of thèse parties, and we think the receiver has inade the 
right sélection. 

The judgment should be reversed, with costs, and direction given 
to the court below to enter a judgment for the plaintiff for the 
amount of the assessment, with interest from May 37, 1897, the 
time when it became payable. 



UNITED STATES v. LAWRENCE, SON & GERRISH. 

(Circuit Court of Appeals, Second Circuit. February 24, 1905.) 

No. 3,297. 

CUSTOMS DUTIES— FOKEIGN CUEEENCT— VALUATION— CONSULAB CEETIITCATE. 

In estlniating the value of foreign merchandise exported to the United 
States, according to the value of the eurrency of the eountry of exporta- 
tion, as proclaimed :quarterly by the Secretary of the Treasury, under 
the requirements of section 25, Tarlff Act Aug. 28, 1894, c. 849 (28 Stat. 
552), the date of the consular certification of the Involce Is conclusive 
évidence of the date of exportation for the purpose of determlnlng the 
quarter the proclamation for whlch -Is applicable. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below, see 127 Fed. 750, reversing a décision of the 
Board of United States General Appraisers which had affirmed the 
assessment of duty by the coUector of customs at the port of New 
York on merchandise imported by Lawrence, Son & Gerrish. 
Note, Wood V. U. S., 72 Fed. 254, 18 C. C. A. 553. 

H. A. Wise, for appellant. 
W. W. Smith, for appellees. 

Before WALLACE. LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. The collecter, in classifying the importations 
in controversy (Chinese floor mattings), determined their value 
as exceeding 10 cents per square yard, and therefore subject to duty 
under paragraph 333 of the tarifï act of July 24, 1897, c. 11, § i, 
Schedule J, 30 Stat. 180 [U. S. Comp. St. 1901, p. 1662] at 7 cents per 
square yard and 25 per cent, ad valorem. Concededly, their value 
depended upon the value of the Mexican dollar, that being the eur- 
rency of the invoice, at the date of the exportation of the mer- 
chandise. The merchandise was exported upon an invoice certi- 
fied by the United States consul at Hongkong, and the certifica- 
tion was dated October 10, 1900. The importers claim that the 
merchandise was exported prior to October 1, 1900, at which date 
the value of the Mexican dollar, as proclaimed by the Secretary of 
the Treasury, was such that it would hâve reduced the invoice value 
of the merchandise below 10 cents per square yard. 
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It îs provided by the customs administrative act of June 10, 1890, 
c. 407, 26 Stat. 139 [U. S- Comp. St. 1901, p. 1924], as follows: 

"Section 19. That wheriever imported merctiandise la subjected to an art 
valorem rate of duty, or to a duty based upon or regulated in any manner' 
by the value tliereof, the duty sball be assessed upon the actual market value 
or Wholesale prlce of such mercJiandise as bought and sold In usual Whole- 
sale quantities at the time of the exportation to the United States in the 
principal markets of the country from which It Is imported," etc. 

By the tariff act of August 28, 1894, c. 349, § 35 (28 Stat. 553) it 
was provided that : 

"The value of the standard curreney in circulation of the varlous nations of 
the world shall be proclalmed quarterly by the Secretary of the Treasury on 
the flrst day of January, April, July and October in each year." 

The section f urther provides as follows : 

"And the value so proclaimed shall be followed in estlmating the value of 
foreign merchandise exported to the United States during the quarter for 
whieh the value is proclaimed, and the date of the consular certiflcation of 
any invoice shall for the purpose of thls section be considered the date of the 
exportation." 

This section of the act has never been repealed, and its language 
is so explicit as not to leave any doubt about its meaning. Gener- 
ally, the market value or wholesale price of imported merchandise 
is to be fixed by its value or price at the time of exportation, and 
this time présents a question of fact which may not be controlled 
by the date of the consular certification of the invoice, although 
such certification may afïord évidence of the time; but, for the 
purpose of estimating the value when that value dépends upon the 
value of the curreney of the invoice, it is imperative, and the date 
of the certification is made conclusive évidence of the time of the 
exportation. 

We conclude, therefore, that the court below erred in reversing 
the décision of the Board of General Appraisers, and that the déci- 
sion should be reversed, and the décision of the board afïirmed. 

Ordered accordingly. 



WILLIAMSON et al. v. BEAHDSLEY. 

SAME V. SCHOPPB. 

(Circuit Court of Appeals, Eighth Circuit. April 15, 1905.) 

Nos. 1,998, 1,999. 

ExECUTORS— Real Estate—Saliî—COnveyances— Vacation— FEAUD—Biiii,. 
In a suit to set aside conveyauces of real estate by an exécuter in 
probate proceedings, mère allégations that the sales were fraudulent, 
and that the proceedings were fraudulently conducted, without an aver- 
ment of substantive facts justifying the charge of fraud, was Insufflcient. 
[Ed. Note. — For cases in point, see vol. 23, Cent Dig. Fraud, § 37; vol. 
39, Cent Dig. Pleading, § 28%.] 

Same. 

Where an exécuter applied for permission to sell real estate, and fuUy 
and truthfully stated In détail the condition of the estate and his previous 
conduct of its affairs, the fact that the sales were Irregular, or even 
void, did not establish that the executor was guilty of fraud. 
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8. SameMïbottnds or Attack—Recokp— Knowledge. 

Whére the gronnds on whlch certain conveyances by an exécuter were 

attacked were matters of record, and complalnants had notice of the 

pendency of the administration proceedings sufflcient to excite their at- 

( tentlon and to put them on guard as to the course thereof, they would 

be deemed to hâve had actual knowledge of the contents of such 'records. 

4. Same— Lâches. 

Rev. St. Utah 1898, § 2810, déclares tha,t tltle to a spécifie legacy passes 
by the will, but that possession can only be obtained from the Personal 
représentative, and thaf , he may sell the property devised or .bequeathed 
in the cases provided. Section 2870 déclares that no action, shall be 
brought to recover any estate sold by an exécuter in probate proceed- 
ings by a person claiming under the décèdent unless commencéd within 
three years next af ter such sale, but that such an action may bè main- 
tained within three years from the discovery of the fraud or other law- 
ful grounds on which the action is based. Held, that where complaln- 
ants brought suit to sét aside certain conveyances by an exécuter in 
probate proceedings nearly 18 years after the admission of the will to 
probate, nearly 6% years from the entry of the orders on which in part 
the orders of sale were based, and more than éV2 years after the order 
of çale in ene case and 5 years in ithe other, and the grounds of attack 
consisted of defects in the proceedings apparent on the record, they were 
barred by lâches, though nonresidents. 

5. SAifE— MiNOES. ■ 

The three-years limitation préscribéd by Rev. St. Utah 1898, § 2870, 
within which an action may be brought by a person claiming undet a 
décèdent to set aside; lan executor's conveyance in probate proceedings, 
runs during the minor'ity of 'the complainant. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Utah. 

Williamson and others sued Prudence Beardsley and Mary A. 
Schoppe to set aside and cancel certain orders of sale of the district 
court of Salt.Lake county, Utah, probate division, and executor's 
deeds which were executed and delivered pursuant to sales made 
under such orders. The property involved consisted of two tracts 
of land in Sait Lake City, formerly owned by Jonathan N. William- 
son, who died testate, and whose will was probated in 1883. The 
complainants, now appellants, claimed under express devises of the 
Avili; the défendants claimed as purchasers and grantees of the 
exécuter. The administration of the estate of the testator was first 
begun in the probate court of Sait; Lake county whilst Utah was a 
territory, but upon its admission as a state, and in.accordance with 
a constitutional provision, jurisdiction thereof devolved upon the 
district court of the same county. In the bills of complaint it was 
averred that varions defects existéd in the proceedings of the local 
court, ail of which were apparent upon its records ; that the acts 
of the executor were fraudulent as to the complainants, and that 
they did not discover such fraud or defects until shortly before the 
suits were instituted. The défendants demurred to the bills of 
complaint, the demurrers were sustained by the Circuit Court, and 
decrees were rendered accordingly. The complainants prosecuted 
thèse appeals. 

Richard B. Shepard and Harrison O. Shepard, for appellants. 
Benner X. Smith (Frank B. Stephens and Charles C. Dey, on 
the brief), for appellees. 
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Before SANBORN and HOOK, Circuit Judges, and LOCH- 
REN, District Judge. 

HOOK, Circuit Judge, after stating the case as above, delivcred 
the opinion of the court. 

The purpose of the suits was the annulment of the orders of sale 
of the State court and the deeds of the executor. The suit against 
Prudence Beardsley was instituted in the court below on March 25, 
1902, more than four years and nine months after the sale and the 
delivery to her of the deed from the executor. The suit against 
Mary A. Schoppe was instituted March 26, 1903, more than fiive 
years after the sale and the delivery to her of the executor's dëed. 

Among the grounds specified in the demurrers to the bills of 
complaint were the bar of the statute of limitations and the lâches 
of the appellants. 

A statute of Utah provides as follows : 

"No action for the recovery of any estate sold by an executor or admln- 
istrator in the course of any probate proceeding, can be matutained by any 
heir or other person clalming under the décèdent, unless it be commenced 
within three years next after such sale. An action to set aside the salé may 
be instituted and maintained at any time within three years from the dis- 
covery of the fraud or other lawful grounds upon which the action is based." 
Comp. Laws 1888, § 4193 ; Rev. St. 1898, § 2870. 

To escape the bar of the statute, or rather to évade the applica- 
tion of the équitable doctrine of lâches, the appellants averred in 
their bills of complaint that the executor acted fraudulently, and 
also that they had no notice or knowledge of the orders of the state 
court or of the fraudulent acts of the executor resulting in the sale 
and conveyance of the property until within a few months of the 
institution of their suits. They now contend that those averments 
made their bills of complaint secure from the attack of the demur- 
rers. 

There was, however, an entire absence of averment of substan- 
tive facts justifying the charge of fraud; and in such a case the 
mère use, by the pleader, of the terms "fraudulent" and "fraud- 
ulently" signifies nothing. St. Louis, etc., Ry. Co. v. Johnston, 
133 U. S. 577, 10 Sup. Ct. 390, 33 L. Ed. 683; Moore v. Greene, 19 
How. 69, 73, 15 L. Ed. 533 ; Moss v. Riddle, 5 Cranch. 351, 3 L. Ed. 
123. Viewing the bills of complaint in the aspect most favorable 
to the appellants, it does not appear that the executor acted other- 
wise than in the utmost good faith. A misconception of power or 
authority, unaccompanied by corrupt or improper motive, is not 
fraud. When the executor applied for the orders of sale of the 
property he stated the condition of the estate and his previous con- 
duct of its affairs truthfuUy and in most commendable détail. 
Everything that he did was reported to and met with the judicial 
sanction of the state court in which the estate was being adminis- 
tered ; and upon the showing which he made — and it is not claimed 
that it was false in fact — the court ordered the property to be sold. 
The sales were made, reported to, and confirmed by the court, and 
the deeds were duly executed. If it were true that the sales were 



470 137 FEDBBAIf KEPOBTER. 

irregular or even void, it does not follow thatthe executor was 
guilty of fraud. 

The appellants also contend that the statute of limitations had 
not run, and that they are not subject to the charge of lâches be- 
cause they did not until recently discover the existence of the pro- 
ceedings of the state court and the alleged defects therein upon 
which they rely to defeat the orders of sale and the deeds. It ap- 
pears from the averments of the bills of complaint that they knew 
of the will of the testator, its provisions, and the granting of the 
letters testamentary in 1883. They thérefore knew that adminis- 
tration upon the estate had begun and was in course. They were 
charged with knowledge that their title to the property devis ed to 
them might in certain contingençies be devested under the authority 
of a statute of Utah, which proyided : 

"In a spécifie devise or legacy the title passes by the will, but possession 
can only be obtained from the Personal représentative; and he may be au- 
thorlzed by the court to sell the property devised and bequeathed In the cases 
herein provided." Rev. St. 1898, § 2810. 

' The proceeding of administration was in the nature of a proceed- 
ing in rem, and in a sensé the appellants were parties thereto. 
Everything they now complain of appeared upon the public rec- 
ords. There was no fraud, no déception, no concealment, nor were 
the matters of which complaint is made of such a character that 
they woUld ordinarily remain secret. Under thèse circumstances 
it is a misapplication of tèrms to say that the grounds of action were 
discovered years after they arose and appeared upon the records of 
the court. Discovery as employed in a statute or équitable rule 
of limitations and knowledge are not convertible terms, nor does 
the former mean the resuit of a resort at leisure to known Sources 
of information. The possession of the means of knowledge is 
équivalent to knowledge itsélf. A party who has the opportunity 
of knowing the facts of which he complains cannot avail himself of 
his inactivity, and thus escape the imputation of lâches. The 
grounds of attack against the validity of the orders of sale and the 
executor's deeds were matters of record. They had notice of the 
pendency of the administration proceedings sufïïcient to excite their 
attention and to put them on guard as to the course thereof. Under 
thèse circumstaiices they must be deemed to hâve had actual knowl- 
edge of what the records showed. The Lady Washington Col. Co. 
V. Wood, 113 Cal. 483, 45 Pac. 809; Shain v. Sresovich, 104 Cal. 
403, 38 Pac. 51; Moore v. Boyd, 74 Cal. 167, 15 Pac. 670; Hecht 
v. Slaney, 72 Cal. 363, 14 Pac. 88; Norris v. Haggin, 136 U. S. 386, 
392, 10 Sup. Ct. 943, 34 L. Ed. 424; Wood v. Carpenter, 101 U. S. 
135, 139, 25 L. Ed.' 807; St. Paul, etc., Ry. Co. v. Sage, 49 Fed. 315, 
322, 1 C. C. A. 256; Percy v. Cockrill, 53 Fed. 872, 4 C. C. A. 
73; Wetzel v. Transfer Cb., 65 Fed. 23, 12 C. C. A. 490; Swift v. 
Smith, 79 Fed. 709, 25 C. C. A. 154; Rhino v. Emery (C. C.) 65 
Fed. 826. ■ 

It will be observed that the Utah statute authorizes the main- 
tenance of the action at any time within three years from the dis- 
covery of the fraud or other lawful grounds upon which the action 
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îî based. The settled rule requiring diligence in endeavor to dis- 
cover the facts affecting the rights of a party has generally been 
applied to cases of fraud, but there is equal, if not greater, reason for 
its application to other grounds or causes of action. 

The appellants claim that they were ignorant of the matters coin- 
plained of until November 1, 1901. This was nearly 18 years after 
the admission of the will to probate and the issue of the letters testa- 
mentary; nearly 6^ years after the entry of the orders for family 
allowance upon which, in part, the subséquent orders of sale were 
based; more than 43/2 years after the order of sale in one case, and 
more than 5 years in the other. In each case the sale was made and 
the deed was executed shortly after the entry of the order. It does 
not appear that during thèse years the appellants took any steps or 
made any inquiry for the ascertainment of the patent facts or the 
protection of their interests. The sole excuse presented in the 
bills of complaint is that they were nonresidents of and absent from 
Utah, and such excuse is insufficient either in law or equity. 
Whether time runs against the assertion of their claims cannot be 
made to dépend upon their proximity to or remoteness from the 
seat of the court whose orders are in question. There is no such 
quality in distance from the location of public records as would 
enable us to say that those living within the state are bound to 
diligence while those living in neighboring states may rest secure 
without care or inquiry. 

In proposed amendments to the bills of complaint it was averred 
that one of the appellants was a minor until about 15 months before 
the suits were commenced. It is well settled that under the rule 
in Utah and in California, from whence the Utah law was taken, 
the statute of limitations in cases of this character runs during the 
minority of the party afïected. Jenkins v. Jensen, 24 Utah, 108, 66 
Pac. 773, 91 Am. St. Rep. 783 ; Dennis v. Bint, 123 Cal. 39, 54 Pac. 
378. 68 Am. St. Rep. 17 ; Meeks v. Olpherts, 100 U. S. 564, 25 L. 
Ed. 735 ; Meeks v. Vassault, 3 Sawy. 306, Fed. Cas. No. 9,393. 

The appellants did not institute their suits within the time speci- 
•fied in the statute. There are no exceptional conditions or unusual 
circumstances attending the cases as presented which make it in- 
équitable to foUow the statutory rule of limitation. The duty of 
the Circuit Court was therefore clear, and its action was right. 

The decrees are afïirmed. 

NOTE.— The tollowlng is the opinion of the court below (MARSHALL, 
District Juflge): 

On October 23, 1883, Jonathan M. Williamson died testate, being then a 
résident of Sait Lake county, Utah. By his last will he appointed Joseph R. 
Walker and Boyd Park as his executors, and devised the real estate in con- 
troversy in this action, together with other real estate, to his widow for life, 
and the remainder to the plaintitt's herein and their immédiate predecessors 
in interest. Résides leaving real estate of considérable value he left suffic-ient 
personalty to more than pay his debts, the reasonable costs of administra- 
tion, and a family allowance limited to the time reasonably necessary to ad- 
minister his estate. ïhe will of décèdent was admitted to probate, and let- 
ters testamentary thereon were on the 5th day of December, 1883, duly issued 
to Joseph B, Walker and Boyd Park. They continued to act as executors 
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ander this wlll untll the 20tli day of Aprll, 1894, when Joseph R. Walker 
tendered hls résignation. Thls résignation was net formally aceepted, nor 
the letters revoked, nor any order made discharging him as executor, but 
after such résignation Boyd Park acted alone as executor, claimlng to be the 
sole actlng executor under the wlll ot the deceased. On the 17th day of 
May, 1895, upon the pétition of Boyd Park as executor, the probate court 
made an order for a famlly allowance to the widow of the deceased and to 
her sister In the sum of $75 per month. Upon the 24th day of March, 1897, 
Boyd Part, claimlng to be the sole executor, flled a pétition asking for an 
order of sale of the premises hère In controversy to pay arrears due on this 
famlly allowance and certain expenses of administration In a small amount 
already due. On the same day the court made an order tbat those opposing 
this pétition should show cause on Aprll 21, 1897, why the same should not 
be granted, and that a copy of the order be publlshed for four successive 
weeks prlor thereto in a deslgnated weekly newspaper. This order to show 
cause was flrst publlshed In the newspaper named on the 27tb day of March, 
1897, and the last publication was on the 17th day of Aprll, 1897. By an 
order dated April 21, 1897, and flled in the elerk's office on Aprll 26, 1897, 
the court dlrected the sale of the premises In controversy, and on the 17th 
day of May, 1897, said Boyd Park, as executor, sold the same to the défend- 
ant, which sale was on the 29th day of May, 1897, confirmed by the court, 
and a deed of the premises to the défendant was executed and dellvered on 
the 2d day of June, 1897. On the llth day of November, 1901, Wllliamson's 
widow died, and not until after this date did the plalntlffs discover the fact 
of the sale or the facts claimed to show Its Invalldity. 

In the bill of plalntlffs the foregoing facts are in substance stated, and a 
decree Is sought setting aslde this sale, which Is claimed to be void on the 
followlng grounds: (1) That the pétition praylng for the sale was made by 
one executor alone and was not with the assent of his co-executor; (2) that 
no necessity for the sale was shown; (3) that four fuU weeks' publication of 
notice wa« not had prlor to the day flxed by the court for the showlng of 
cause against the pétition ; (4) that the order of May 17, 1895, grantlng the 
famlly allowance, was void, and It was the only basis for an order of sale. 

It is not claimed In the blll that the défendant colluded or connived In any 
way with the executor, or did not pay a falr prlce for the premises sold, or 
had actual notice of any irregularlty or informallty in the proceedings lead- 
ing up to the sale. 



DE HAVEN V. HENNESSET BROS. & EVANS CD. 

(Circuit Court of Appeals, Sixth Circuit. April 29, 1905.) 

No. 1,355. 

1. Mastee and Servant— Master's Liability fob Injuet to Thibd Peeson— 
AssuMPTioN or RiBK. 

A person vislting a public building In course of construction, by invi- 
tation ot the contracter or its superintendent in charge of the work, 
where such invitations were frequently glven to him, and to other clti- 
zens, was not a trespasser because of a notice posted outside the build- 
ing warning the gênerai public to keep\out, and while he assumed the 
risk of Injury from apparent dangers resulting from existing conditions 
he did not assume the addltlonal rIsk due to négligence of the licensor 
or Its servants, and especially of a servant known to the contracter to be 
dangerously careless. 

[Ed. Note. — For cases In point, see vol. 34, Cent Dig. Master and Serv- 
ant, § 1226.] 

a Same— Action roB Damages—Questions for Juet. 

Défendant was a contracter engagea In the construction of a court- 
bouse, the work belng In charge of a superintendent. On several occa- 
sions plalntlff, as well as other citizens, had visited the building by In- 
litatlon of the superintendent; and in fais company, and sometlmes also- 
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In Company o( a subordinate, who, as the évidence tended to show, had 
charge of the work In hls absence,/ had gone over the building, using at 
times an elerator or hoist, used to carry both men and materials to the 
several floors and into the tower. On one occasion, the superintendent 
being absent, plaintiff, by invitation of the assistant, went with him 
luto the tower, and was injured by the falllng of the elevator, whieh 
the latter called to take them down. The accident was caused by the 
gross négligence of the man in' charge of the hoistlng engine in faillng 
to put on the clutch which held the elevator in position, the resuit being 
that it dropped at once when the two men stepped upon it. He was 
known to be careless, and had once been discharged for that reason. 
Held, that whether the assistant was in fact such and acting as vice 
principal wlthin the scope of his authority was a question for the jury, 
as was also the question of dcfendant's liability for the Injury, under 
ail the tacts shown. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

Darlington & Darlington (Howard & Howard, of counsel), for 
plaintiff in error. 

Worthington & Strong and Horace L. Smith, for défendant in 
error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

RICHARDS, Circuit Judge. This was an action to recover dam- 
ages for Personal injuries caused by the accidentai fall of an elevat- 
or or hoist in use in a courthouse in course of construction at 
Xenia, Ohio. The défendant company was the contracter; the 
plaintiff a physician who, upon the invitation of the superintendent 
of construction, was visiting the building to observe the progress 
of the work. The négligence charged was that of the engineer 
who was operating the elevator. At the conclusion of the plaintiiï's 
testimony the court directed a verdict for the défendant. 

The testimony tended to prove the following facts: The work 
of construction was in charge of one Frazier as superintendent. 
Under Frazier was one Schlee, who was timekeeper, paid the men 
off, and, in the absence of Frazier, had charge of the building and 
work. The courthouse was a three-story stone structure, with a 
tower extending several stories higher, in which was a dial window 
for a clock. An elevator or builder's hoist, operated by an engine 
on the outside of the tower, ran up through the building into the 
tower. It was operated by a young man named Griesbaum, whose 
father owned the hoisting machine. Griesbaum was so careless 
that prior to the accident Frazier turned him off, but had to take 
him back because he could not get the use of the machine without 
employing the boy, the father making that a condition. The hoist- 
ing machine had a double drum. One end of the cable was attached 
to the drum and the other to the cage. There was a cogwheel with 
a clutch, which, when placed between the cogs, would hold the 
cage firmly in position. The cage could also be held by "jamming 
down the lever," but not safely so, especially if a load were placed 
upon it The testimony was undisputed that it was the duty of the 
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engineer to lock the cogwheel and drum by meariâ of the clutch 
before leaving the engine, when the' elevator was in use. 

The plaintiff, Dr. De Haven, was a physician. He was well ac- 
quainted with Frazier; had treated his family professionally. 
Frazier frequently inyited him to visit the building and see how 
they were getting on, He had visited the building several times 
before the accident, and had been with Frazier and Schlee on the 
elevator. On the day of the accident he went to the building with 
one Galloway, a druggist. Frazier was net there, and Schlee was 
in charge. While on the third or attic floor, Schlee came down 
from the tower and invited them to go up there for a view. Gallo- 
way declined, but the plaintiff followed Schlee up a ladder to the 
floor containing the opening for the clock dial. After remaining 
there three or four minutes and enjoying the view, Schlee signaled 
for the elevator. As it was coming up, the plaintifï asked Schlee, 
"Are you going down on the elevator?" He answered, "Yes," and 
the plaintiff said to him, in substance, "Well, the elevator looks 
about as safe as the laddçr." Schlee replied, "The elevator is ail 
right." When the elevator reached the level of the floor Schlee 
asked the plaintiff to get on, and the two stepped on. The elevator 
dropped like a stone to thè basement, injuring the plaintiff. The 
fall was due to the fact that Griesbaum, after sending the elevator 
up upon Schlee's signal, left the engine to get some coal, without 
putting the clutch in the cogwhçel. While putting the coal on, 
Griesbaum heard the elevator falling, and tried to stop it, but it 
was too late. 

The court bélow directed a verdict for the défendant upon the 
ground that the plaintiff in visiting the building was a bare licensee, 
and assumed ail risks except that resultirïg from the intentional, 
willful, or wanton acts of the défendant, and none such was shown ; 
that Schlee was not a vice principal at the time of the accident, but 
a mère timekeeper, and in inviting the plaintiff to use the elevator 
was acting outside the scope of his employment; and, finally, that 
the accident was due to the négligence of Schlee in not signaling the 
engineer that he desired to descend, in which négligence the plain- 
tiff participated, and therefore contributed to his own injury. 

We are unable to follow the court in its view of either the facts 
or the law. Whether on that day Schlee was a vice principal, in 
charge of the building and of the work, was a question which should 
hâve been left to the jury. One of the county commissioners testi- 
fied that Frazier told him that if they wanted anything during his 
absence to go to Schlee, which they did, while Griesbaum stated 
that he thought Schlee was "assistant superintendent," and when 
Frazier was absent Schlee had charge and "bossed" the men. 

The same thing is true as to the cause of the accident. The court 
below says it was due to the négligence of Schlee in not signaling 
the engineer that he desired to descend. The record does not sup- 
port this statement. Schlee signaled Griesbaum to send the ele- 
vator up. Griesbaum knew to what floor, for he sent it there. He 
knew Schlee was there, for he says so; and he knew, inferentially, 
that the elevator was sent up to receive a load. Schlee could not 
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have properly given the signal to descend until the load (whether 
men or material) was put on. In the meantime, it was the plain 
duty of Griesbaum, when the elevator reached the floor, to put the 
clutch in the cog-wheel, so as to hold the cage firmly until the load 
was on. He grossly violated his duty in sending the elevator up 
for a load, and then leaving the engine without putting the clutch in. 

There were posted on the outside of the building notices signed 
by the contractor reading "No Admittance Except on Business." 
The court excluded testimony offered for the purpose of showing 
that many citizens had been invited by the superintendent to visit 
the building prior to the accident, and in the face of this, and the 
plaintiff's testimony that he had frequently been in the building 
on Frazier's invitation, declared it was the policy of the défendant 
to exclude persons from the building, and that therefore Schlee was 
acting without authority in showing the plaintiff over the building. 
The broad inference drawn from the posted notices was negatived 
by the invitations. It might be to the interest of a contractor en- 
gaged in putting up a public building to invite certain citizens to 
visit the building and observe the progress of the work, notwith- 
standing the necessary exclusion of the gênerai public. Every citi- 
zen has an interest in a public building, and if invited to visit it 
is not to be treated as a trespasser. 

The invitation, repeatedly given the plaintiflf, "to come over and 
see how we are getting on," was one to visit any part of the build- 
ing, including the tower, especially when supplemented by Schlee's 
suggestion, and it did not matter whether he foUowed Schlee into 
the tower to inspect the work or enjoy the view. Towers are built 
to look out of as well as to look at. 

The plaintiff found Schlee apparently in charge, and Schlee sug- 
gested the trip to the tower and led the way. After showing the 
tower, Schlee ordered the elevator up for the purpose of taking 
them down. The plaintiff did not suggest the sending up of the 
elevator. His -question, "Are you going down in the elevator?" 
was the équivalent of "Are we going down in the elevator?" or 
"Do you expect me to gb down in the elevator?" And, getting 
an affirmative answer, he accordingly discussed the safety of the 
elevator. It ail amounted to an invitation from Schlee to the plain- 
tiff to use the elevator. 

The court below took the view that Schlee had no authority to 
show the plaintiff" the tower and invite him to use the elevator. But 
if Frazier was acting in the Une of his employment in inviting the 
plaintiff to visit the building, Schlee was in the Une of his employ- 
ment when, in Frazier's absence and acting in Frazier's behalf, he 
did only what Frazier might have donc. The elevator was used 
not only to carry material, but men, from fîoor to floor, and the 
plaintiff on a former visit had ridden in it along with both Schlee 
and Frazier. Schlee, therefore, had reason to believe that he was 
within his authority in doing what he had seen Frazier do, and the 
plaintiff certainly had no reason to believe that he was exceeding it. 

The risks the plaintiff took when he followed Schlee up the lad- 
der, and later stepped into the elevator to come down, were only 
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those resultîng from things as they were. In mountîng the ladder 
he took tjie risk of getting dizzy and falHng, and when he stepped 
on the elevator he took that resulting from the fact it was not a 
passenger elevator. He was obligea to guard himself, and if he 
had been hurt in an ordinary descent he would hâve had no re- 
course. But in assuming thèse apparent risks he did not assume 
a hidden risk known only to the défendant — the risk of the négli- 
gence of a grossly incompétent employé entrusted with the opéra- 
tion of the elevator. The assumed risk of the dangers resulting 
from pcisting conditions does not inçlude an added risk due to the 
négligence of the licensor or his servants. Gallagher v. Humphrey, 
2 Smith's Cases on Torts, 288, and 6 Law Times Reports, N. S., 684 ; 
Bennett v. R, R. Co., 102 U. S. 577, 26 L. Ed. 235 ; Felton v. Aubrey, 
74 Fed. 350, 359, 20 C. C. A. 436; Ellsworth v. Metheney, 104 Fed. 
119, 122, 44 C. C. A. 484, 51 L. R. A. 389 ; Corrigan v. Union Sugar 
Refinery, 98 Mass. 677, 96 Am. Dec. 685 ; Pomponio, Adm'r, v. N. 
Y., N. H. & H. R. R. Co., 66 Conn. 528, 539, 34 Atl. 491, 32 L. R. A. 
530, 50 Am. St. Rep. 124. 

The cause of the accident in thîs case was not only the active nég- 
ligence of the defendant's servant,' but of a servant known to the 
master to be dangerously careless. This négligence consisted in 
sending an elevator into the tower for a load, and negligently leav- 
ing it without locking the drum by putting the clutch in the cog- 
wheel. This was the setting of a trap for the plaintifï in the strict- 
est sensé. It was impossible for him to anticipate what followed 
his stepping on the elevator. The pitfall was beyond his prévision. 
He could not fairly be said to assume a risk he could not possibly 
foresee. 

The case should hâve been submitted to the jury. The judgment 
is reversed, and the cause remanded for further proceedings not 
inconsistent with this opinion. 



UNITE3D STATES v. FLEITMAIJN et aL 
(Circuit Court of Appeals, Second Circuit February 22, 1D05.) 

No. 125. 

1. CtrSTOMB DUTIES— PeOTEST— SUFFICIBNOT. 

Certain importers, In protesting against the assessment of customa 
duty, baseâ their objections on an Inapplicable paragraph ot the tariff 
act, but named the correct rate of duty, it happening that the rate pro- 
vlded In sald paragraph was the eame as In the paragraph that should 
hâve been referred to In the protest There was nothlng in the terms 
of the protest to direct the attentloii of the colleçtor of customs to the 
propér paragraph or to suggest that the Importers had Inadvertently 
referred to the wrong paragraph and had Intended to refer to the right 
one. Eéld, that the protest was not sufBciently distinct and spécifie to 
satlsfy the requlrements of section 14, Customs Administrative Act June 
10, 1890, c. 407, 26 Stat 137 [U. S. Comp. St. 1901, p. 1933]. 

2, SAMB— MiSTAKES IN PBOTESTS. ■ 

Under section 14, Customs Administrative Act June 10, 1890, c. 407, 
26 Stat 137 [U. S. Comp. St 1901, p. 1933], no new rûle obtains in re- 
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spect to the terms of protests against décisions of collectors of customs 
In the assessment of duty. If the protest fail to satisfy the requlre- 
ments of said section, the collector's décision should be afflrmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The décision below (131 Fed. 396) afflrmed a décision of the Board of United 
States General Appraisers, which had reversed the assessment of duty by the 
collector of customs at the port of New York on merchandise Imported by 
Fleitmann & Co. Note United States v. Knowles, 126 Fed. 737, 62 C. C. A. 
62, and In re Solvay Proeess Co. (0. C.) 134 Fed. 678. 

The pertinent part of section 14, Customs Administrative Act June 10, 
1890, c. 407, 26 Stat. 137 [U. S. Comp. St. 1901, p. 1933], referred to in the 
opinion, reads as follows: "The décision of the collector as to the rate and 
amount of duties chargeable upon imported merchandise * ** * shall be 
final and coneluslve against ail persons interested therein, unless the owner, 
importer, consignée or agent of sueh merchandise, or the person paying such 
fées, charges and exactions other than duties, shall • * • give notice 
in writing to the collector, setting forth therein distinctly and specifically, 
and in respect to each entry or payment, the reason for his objections there- 
to." 

Henry A. Wise, for appellant. 
Benjamin Barker, for appellees. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The question upon this appeal con- 
cerns only the sufficiency of the importers' protest. 

The appellees imported certain silk ribbons, which were classi- 
fied as "silk trimmings, 60 per cent.," and an ad valorem duty at 
that rate was assessed thereon under the provisions of paragraph 
390 of the tarifr act of July 24, 1897, c. 11, § 1, Schedule L, 30 Stat. 
15 [U. S. Comp. St. 1901, p. 1670]. The importers by their protest 
claimed that the merchandise was dutiable "only at the rate of 50 
per centum ad valorem under paragraph 389 of the tariiï act of 
1897." The protest was overruled, and upon review by the Board 
of General Appraisers it was conceded that the merchandise was 
dutiable, "as a manufacture of silk not otherwise provided for," 
at 50 per centum ad valorem, under paragraph 391 of the tariff act 
of 1897. The importers insisted that their protest was sufïïcient 
because they specified the proper rate of duty, notwithstanding they 
had based their objection upon the wrong paragraph of the act. 
The board sustained this contention, and overruled the collector. 

We think the protest was insufificient because it was not suf- 
ficiently distinct and spécifie, within the rule applied in Herrman v. 
Robertson, 153 U. S. 522, 14 Sup. Ct. 686, 38 L. Ed. 538, and other 
adjudications which it is unnecessary to cite. Silk ribbons were 
not denominated eo nomine in either of the two paragraphs of the 
silk schedule imposing a duty of 50 per centum ad valorem, and 
the protest did not state that they were dutiable as "manufactures 
of silk not otherwise provided for"; consequently there was noth- 
ing in the terms of the protest to direct the attention of the collector 
to paragraph 391, or to suggest to him that the importers had re- 
ferred inadvertently to paragraph 389, and must hâve intended to 
refer to paragraph 391. The Salambier Case, 170 U. S. 621, IS 
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Sup. Ct. 771, 42 L. Ed. 1167, is not controUing. The importations 
thére were s;weetened chocolaté, and were commercially known as 
such, and there was but one paragraph in the tariff act by which 
such importations were subjected to a duty of two cents per pound, 
and that was paragraph 319 (Act Oct. 1, 1890, c. 1244, S6 Stat. 688) ; 
and the court held that the protest was sufficient because it 
claimed the importations were dutiable at two cents per pound, 
notwithstanding it did not refer to any particular paragraph as the 
one under which they were claimed to be properly dutiable. 

In Sherman v. The United States, 55 Fed. 376, 5 C. C. A. 101, 
it was held by this court that under the customs administrative 
act no new rule in respect to the terms of the protest obtained, and 
if the protifet failed to satisfy the requirements of section 14 the 
Board of General Appraisers were required to affirm the action of 
the collector. Act fune 10, 1890, c. 407, 26 Stat. 137 [U. S. Comp. 
St. 1901, p. 1933]. That décision was foUowed by the Circuit Court 
of Appeals for the Third Circuit in United States v. Bayersdorfer, 
126 Fed. 732, 63 C. C. A. 16, where it was cited and its reasons and 
conclusions were approved, and the distinction between it and the 
case of Shaw v. United States, 122 Fed. 443, 58 C. C. A. 425, was 
lucidly defined. 

We cannot agrée with the reasoning of the opinion in United 
States V. Shea, 114 Fed. 38, 51 C. C. A. 664, to the eiïect that the pro- 
cédure under the customs administrative act contemplâtes that the 
Board of General Appraisers may disregard omissions or mistakes 
in protests which may hâve misled the collector, and allow them 
to be corrected when the case comes before them upon review of 
his décision. The considérations which lead us to a contrary con- 
clusion are sufficiently presented in Sherman v. United States and 
in United States v. Bayergdorfer. 

The décision is reversed, with instructions to reverse the décision 
of the Board of General Appraisers. 



UNITED STATES V. HOENINGHAUS & CURTISS. 

(Circuit Court of Appeals, Second Circuit February 24, 190S.) 

No. 13a 

Customs Duties— Ascebtainment of Oomponent Mateeial oï Chief Val- 
ue— Wakpino — Peocbss of VVeaving. 

Under section 7, Tariff Act July 24, 1897, c. 11, 30 Stat 205 [U. S. 
Comp. St. 1901, p. 1693;|, providlng ttiat the component material of cliief 
value In Imported mercliandise "shàll be determined by the ascertained 
value of sucli material In its condition as found in the article," held 
that, as to woven fabrics, the ascertalnment sbould be made with référ- 
ence to the time the proceas of wcavlng commences; that the opération 
of warplng Is not a part of such process; and that the cost of such op- 
ération sboUld be included wholly in the value of the material constitut- 
Ing the warp of the fabrics, and not distributed between the warp and 
the weft 
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Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For décisions below, see 131 Fed. 570, and G. A. 5,335, T. D. 24,423, whlch 
related to merchandise imported at tbe port of New York by Hoeninghaus 
& Curtiss, and consistlng of certain tabrics having a silk warp and a cot- 
ton weft In determining, for the purposes of classification for duty, whether 
the goods were composed in chief value of silk or of cotton, the collector 
proceeded on the theory that the expansé of warping the silk was part of 
the process of -weaving, and should be equally apportioned between the two 
materials In finding their relative value. The importers contended that 
warping is a process preliminary to that of weaving, and not a part of that 
opération, and that, as the whole warping process is concerned with the silk 
threads alone, its expense should be Included as a part of the cost of the 
silk component of the goods. This contention was overruled by the Board 
of General Appraisers, but sustained by the Circuit Court, in the décisions 
above cited. 

Chas. D. Baker, for appellant. 
Howard T. Walden, for appellees. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The importations in controversy 
are woven fabrics of silk and cotton, and their classification for duty 
dépends upon the question whether the silk or cotton was the 
component material thereof of chief value. The collector and the 
Board of General Appraisers classifîed them as articles in which 
cotton was the component material of chief value, and in arriving 
at that conclusion refused to estimate the expense of the "warping" 
of the silk, a process which is preliminary to the weaving process. 
It seems to hâve been assumed that, if the expense of warping 
should hâve been added, silk was the component material of chief 
value. To quote the finding of the Board of General Appraisers, 
"warping is the process of taking the silk from the spool and ar- 
ranging longitudinally a sufïicient number of yarns of sufficient 
length and quality to constitute the warp of the précise size and 
quality of the fabric intended to be produced." Although the 
process is essential in constituting the fabric, it is obvions that it 
must be completed before the weaving process commences. The 
learned judge of the court below, in reversing the décision of the 
Board of General Appraisers, took this view, and in his opinion dis- 
cussed fully the considérations upon which he reached his con- 
clusion. In the Opera-Glass Cases, where the articles were com- 
posed of shell and other materials, the Suprême Court held that 
the question of the value of the shell was to be determined by its 
value when in such condition that nothing remained to be donc up- 
on it except to put the several materials together to make the 
opéra glass. In Seeberger v. Hardy, 150 U. S. 420, 14 Sup. Ct. 170, 
37 L. Ed. 1139, it does not appear in the report of the décision what 
in détail had been done to bring the shell to its perfect condition 
before it was combined with the other materials ; but in Seeberger 
V. Schlesinger, 152 U. S. 581, 14 Sup. Ct. 729, 38 L. Ed. 560, it does 
appear, not only that the shell had been brought to the proper 
polisb, but also that it had been brought to the proper shape to 
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form the covers of the opéra glasses. Bringing the material to the 
proper shape for its use in a spécifie article is a step in the manufac- 
ture of the article closely analogous to the warpingin the manufac- 
ture of the importations in controversy. The court below based 
its opinion upon the décision in Seeberger v. Hardy. We fully 
concur in the opinion, and deem it unnecessary to add anything to 
it. It may, however, serve to emphasize our conclusion by point- 
ing out that the statue, which prescribes the rule by which the 
component of chief value is to be ascertained, déclares that "the 
value of the component material shall be determinéd by the ascer- 
tained value of such material in its condition as found in the ar- 
ticle." Act July 24, 1897, c. 11, § 7, 30 Stat. 205 [U. S. Comp. St. 
1901, p. 1693]. 
iThe décision is aiïirmed. 



DBYB V. LODGB & SHIPLEY MACH. TOOL CD, 

(arcuit Court of Appeals, Slxth Circuit. May 2, 1905.) 

No. 1,377. 

1. Mastek and Servant— Place to Wobk— Assumed Risk fbom Négligence 

OF Fellow Servants. 

Where the place in which an employé was required to work, and where 
he was injured, was only dangerous because of the négligence of his 
fellow workmen in carrying on the work, the risk from such danger 
was one which was assumed, and the master cannot be held liable for 
the injury. 

[Ed. Note. — For cases in point, sèe vol. 34, Cent. Dig. Master and Serv- 
ant, §§ 567-573. 

Assumption of risk incident ta employment, see note to Chesapeake 
& O. R. Co. V. Hennessey, 38 O. 0. A. 314.] 

2. Same. 

A Company engaged In making heavy machine tools caused lathe beds, 
after they bad been cast, to be taken to the flnishing shop, where they 
were flnished and cleaned, and piled up until wanted for use by the 
employés there, under directions of a foreman, who was generally com- 
pétent. Held, that the company owed no personal duty, as a master, 
to supervise the manner in which the beds were piled, and could not 
be held liable for an injury to a fellow servant of the foreman, caused 
by the slipping of otie of the castings from a pile near which he was 
working, and which was alleged to hâve been Improperly built, on the 
theory that he was not furnlshed wlth a reasonably safè place to work ; 
the piling of the castings being a détail of the work itself, the risk from 
which was assumed by the workman. 

In Error to the Circuit Court of the United States for the South- 
ern District of Ohio. 

Action for personal injuries sustained by plaintifC in error while In the em- 
ployment of the défendant In error. Upon ail of the évidence, there was a 
direction for défendant in error. Deye's injury was sustained while engaged, 
wlth others, In moving a large iron castîng, called a "lathe bed," by the falling 
of one or more similar castings from a pile adjacent to the casting being re- 
moved. The défendant company is a corporation engaged In making machine 
tools. Its business was divlded into several departments. Thèse lathe beds 
W-ere heavy iron castings, of différent sizes, and weighing from one to six 



DETE T. LODGE <fe SHIPLET MACH. TOOL CO. 481 

thousand pounds each, and ranged from 10 to 20 feet in length, and from 1 to 2 
(eet in width and thlckness. They were ol east iron, hollow In the center, with 
brackets across the central space. On top were two V's or shears, an Inch or 
more in widtli, and half inch in height, running along on each side of the bed, 
and projecting above the gênerai level of the bed, upon which the parts of the 
completed machine tool slid. They were delivered by wagon at the "casting 
and cleaning department," where they were received by a recciviug clerk, who. 
with the assistance of the wagoner, and by means of a crâne, lifted them ofC 
of the wagon and piled them one on top of another, in piles of from three to 
six, sometimes bottom to bottom, top to top, just as they came off the wagon. 
Thèse piles were In tiers on the north slde of the building. One Lutz was 
foreman of this casting and cleaning department, and from time to time he 
wonld hâve the castings taken from the piles and cleaned, and then put back 
on the pile. Thls cleaning consisted in chipping off burrs and smobthing 
them with an emery wheel. As a cleaned bed was needed in the machine 
Bhop, Lutz would hâve one of them taken from its pile and removed by means 
of a crâne into the machine shop. Deye was a workman in thls casting and 
cleaning department, under Lutz, as foreman. He had been there at work for 
about flve weeks, and had frequently seen thèse castings received and piled and 
removed for cleaning or to be bullt up in the machine shop, though he had never 
hlmself been called upon to handle them or pile them untll the occasion of his 
hurt. While subject to the orders of Lutz, and liable to be put to any kind 
of work in his department, he had theretofore been engaged only in cleaning 
small castings with acid, and in washing the rags used for that purpose. On 
the morning of his injury he was called upon by Lutz to assist him in remov- 
ing a cleaned lathe bed, needed in the machine shop, from a pile containing 
two or three others. The pile was one of a tier, the one next containing flve 
or six such castings. A chain was fastened around the one to be moved, and 
the chain fastened to the crâne. While Beye was pulling to lift the casting. 
and after it had been raised slightly above those below, one or more of the 
castings upon the adjacent higher pile slid off and agalnst the one being raised, 
causing It to swing and crush Deye against the wall near whIch he was work- 
ing. 

Harlan Cleveland, for plaintiff in error. 
E. W. Strong, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

LURTON, Circuit Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

The gênerai fitness and competency of Lutz, the foreman, who 
is said to hâve negligently piled the castings which fell and injured 
Deye, was not questioned. That Lutz and Deye were fellow serv- 
ants, and that each assumed, as part of the risk of the business, the 
risk of the négligence of the other and of the other workmen en- 
gaged in and about the castings and cleaning branch of the defend- 
ant's business, is equally indisputable. The case must turn, there- 
fore, upon the question as to whether the place of work was danger- 
ous through neglect of any personal duty imposed by law upon 
the employer. The contention is that the place where Deye was 
called upon to work when hurt was a dangerous place, by reason of 
its proximity to a pile of castings which were liable to slip and fall 
because not properly piled, with strips of wood between them. The 
place was safe enough, except in so far as it was made unsafe by 
the System or manner in which thèse castings were piled. There 
was évidence tending to show that thèse beds would not hâve been 
so liable to slip and fall if sticks of wood had been placed between 
137 P.— 31 



483 . 137 FEDERAL REPORTEE. , .,, ,, ,, , 

the <castîngs when being pUed-up, and thatiit was thC; practice in 
some shops and foundries to interpose pieees of wood to guard 
against Slipping or falling. There was also évidence tending to 
show that no wood had ever been used or supplied for that piirpose, 
nor any direction given by the défendant in error concerning the 
method ,pf piling such castings. No other instance of the falling- 
of such castings in this or any qther shop was shown, nor did the 
foreman make any request for strips of wood to use when stacking 
them up, although he testified that he knew the danger and practice 
of using such strips in other shops in which he had worked. 

Was the défendant company under any duty to supervise the 
method of piling such castings, or was that a détail of the business, 
which might be left to the judgment of the men whose business It 
was to receiye, pile, and handle them? The System or manner in 
which they were piled.wheh received from the foundry, and kept 
nntil needed for use in the machine shop, was one adopted by Lutz 
and those who were his fellow servants in this branch of the busi- 
ness. The case must therefore turn upon the question as to wheth- 
er the défendant company, as the employer, owed any nondelegable 
Personal duty in respect to supervising the methods adopted by 
Lutz and his fellow workmen, of whom Deye was one, for stacking, 
storing, or piling thèse rough castings. 

That an employer engaged in a complieated and dangerous busi- 
ness is under obligation to prescribe rules for its orderly and safe 
conduct is a well-settled principle of the law of master and servant. 
B. & O. R. R. v. Doty (C. C. A.) 133 Fed. 866 ; Woods, Law of 
Master & Servant, § 403 ; Shearman & Redfield on Négligence, § 
203; Slater v. Jewett, 85 N. Y. 61, 39 Am. Rep. 637. But this rule 
présupposes a complieated business, involving danger to those con- 
ducting it unless it be managed upon some prescribed System. A 
railway business is an example. The gênerai business conducted 
by the défendant corporation may, in some of its aspects, be one 
of such complexity and danger as to require its conduct according 
to System or rule, having regard to the safety of its servants. But 
the matter we hâve to deal with is the simple question of receiving 
and piling rough, heavy castings in a room devoted to their storage 
until cleaned and needed in the machine shop. Thèse castings had 
been made in the foundry. The next step was their transportation 
from the foundry to the place where they were to be kept and 
cleaned, and piled to wait their removal to the machine shop, to be 
there converted into a great tool by skilled men. The work which 
Lutz and the men under him, including Deye, were engaged to do, 
was the work of receiving, piling, and cleaning thèse and other cast- 
ings ; and, if they were negligently piled, it was because a part of 
the very work which they were employed to do was donc in a négli- 
gent manner. It is true that Deye had not helped receive or pile 
thèse lathe beds; true, he had not before been required to assist 
in lifting one for removal to the machine shop. Nevertheless his 
employment involved every phase of the work superintended by 
Lutz. We sây, therefore, that the mère détail of how thèse castings 
should be piled was a part performance of the work itself, the risk 
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of which he had assumed. Lutz was an experienced foreman. He 
was, in law, the fellow servant of the plaintiflf ; and his néglect, if 
his failure to properly pile thèse castings be regarded as négligence, 
was the négligence of a fellow servant, unless the method or manner 
of piling them constituted so complex or dangerous a matter as to 
require the active and personal direction or supervision of the 
master. But we are not able to bring ourselves to the conclusion 
that the circuit judge erred in holding that there was anything in 
the nature of this part of the work intrusted to Lutz and his fellow 
servants as to make it the personal duty of the défendant conipany 
to lay dowh a rule or System for piling them, or to personally super- 
vise the manner in which the men engaged in the work should do 
that part of it. If such a matter is not a détail of the gênerai busi- 
ness which may be intrusted to the judgment and common sensé of 
the men whose business it was to receive, pile, and handle such cast- 
ings, there is no détail which indirectly involves the safety of the 
place Avhere work is being carried on which must not be personally 
supervised. Unless the business be of such a complex and danger- 
ous character as to require that it shall be conducted upon a System 
or scheme, in order to secure the orderly conduct of the business 
and the safety of those engaged in it, the master's obligation to sup- 
ply a safe place for his work to be done, and to keep it safe, does 
not impose the duty of always keeping it in a safe condition so far 
as its safety dépends upon the proper performance of the very work 
which his servants hâve there undertaken to do. If a négligent 
manner of doing the work makes the place less safe, that is one of 
the risks which ail engaged in the work hâve assumed as a risk of the 
occupation. If it was the duty of the défendant Company to see 
that Lutz used sticks in piling thèse castings while waiting the next 
step in the work upon them, it would be hard to say why it would 
not be equally the duty of an employer to supervise the temporary 
piling or storing of brick or lumber or stone or barrels or boxes 
containing the material to be used by the men upon the premises. 
Matters of this kind are not so complex or dangerous as to demand 
the direct supervision of the master, but are détails which, from 
a reasonable considération of the rule of master and servant, may 
be and must be left to the common sensé of the men doing the work, 
as one of the risks of the business. CuUen v. Norton, 1S6 N. Y. 1, 
6, 36 N. S. 905; Morgan v. Hudson River Ore Co., 133 N. Y. 666, 
31 N. E. 234; Perry v. Rogers, 157 N. Y. 251, 51 N. E. 1031. Al- 
though it is the duty of a railway company to give correct orders 
for the running of its trains, and the train dispatcher stands for and 
represents the master in this matter, yet, if he gives an order, which 
brings on a collision, by reason of the négligence of a local telegraph 
operator in falsely reporting the passing of a train, the company 
is not liable to trainmen injured in the collision, such local tele- 
graph operator being, in respect to the matter, the fellow servant of 
the men injured. 111. Cent. Ry. Co. v. Bentz, 40 C. C. A. 56, 99 Fed. 
657 ; N. P. R. Co. v. Dixon, 194 U. S. 338, 24 Sup. Ct. 683, 48 L. Ed. 
1006. 
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The conclusion we reach is that the place where the-plaintiff was 
injured was only dangerous because of the négligence of bis fellow 
workn^èn în the manner of carrying on the work, the risks of which 
he had assumed. Armour v. Hahn, 111 U. S. 313, 318, 4 vSup. Ct. 
433, 38 L. Ed. 440; Finalyson v. Utica Mining Ce, 67 Fed. 507, 14 
C. C. A. 493; Galow v. C, M. & St. P. Ry. Ce, 131 Fed. 242, C5 C. 
C. A. 507; Cleveland, etc., Ry. Co. v. Brown, 73 Fed. 970, 974, 30 
C. C. A. 147; Liermann v. Milwaukee Dock Co., 110 Wis. 599, 86 
N. W. 183. Norman v. Wabash R. Co., 63 Fed. 737, 10 C. C. A. 617, 
was a case of a floor defective and dangerous, not by reason of the 
négligent manner of fellow workmen in piling articles upon it, 
but because the floor had been negligently sufïered to get out of 
repair. The baie of cotton fell upon the plaintifï not because 
it had been carelessly piled or stored, but because there was a de- 
fective floor, which was depressed by the weight of the workmen, 
and Jostled the baie over. The place was an unsafe one, and the 
only défense was the supposed obviousness of the danger. For the 
purposes of this case, we hâve assumed that the danger that this 
pile of castings would fall upon slight provocation was not so ob- 
vious as to charge the plaintiff with notice. We rest the case where 
the district judge placed it — upon the point that, if the castings were 
negligently piled, the négligence was that of a fellow servant. 

Judgment affirmed. 



LAKE gHORB TRANSIT CO. t. CORRIGAN et al. 

(Circuit Coutt of Appeals, Sixth Circuit. May 11, 1905.) 

No. 1,370. 

COIXISION— OVERTAKING StEAMSHIPS— ATTEMPTING TO PASS. 

Two steamers which overtook and attempted to pass another with a 
tow whîle coming down Lakè St. Clair both held in fault, under the évi- 
dence, for a collision with the tow; one for crowdlng In when the other 
, was attempting to pass between her aud the tow, and the other for per- 
sisting In the attempt to pass after the danger should hâve been ap- 
parent. 

[Ed. Note. — Collision, overtabing vessels, see note to The Rebecea, 60 
0. C. A. 254.] 

Appeal from the District Court of the United States for the 
Northern District of Ohlo. 

Albert J. Gilchrist (Hermon A. Kelley, of counsel), for appellant. 
Goulder, Holding & Masten, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

SEVERENS, Circuit Judge. This is a composite litigation re- 
sulting from two successive collisions of vessels near the lower end 
of Lake St. Clair on July 31, 1899. The steamer George Spencer, 
which will be called the "Spencer," having in tow the barge B. L. 
Pennington, which will be called the "Pennington," was proceed- 
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ing dawn from the eut at the upper end of the lake toward the eut 
at the lower end at a speed of from 7 to 7^ miles an hour. The 
Spencer was about 230 feet in length, and the Pennington about 240. 
Following this tow, and advancing at a somewhat greater speed, 
was the Aurania, a steamer having a length of 353 feet. Behind 
the Aurania was coming the Cumberland, a steamer 250 feet in 
length, at a still greater speed — between 8 and 9 miles an hour. Ail 
four of the vessels were loaded. The Spencer and the Pennington 
had each a draught of 143^ feet, the Aurania 17^ feet, and the 
Cumberland 16}4 feet. The course of the Spencer and tow was on 
the right hand, coming down ; that of the Aurania was on the left ; 
and that of the Cumberland lay between thèse. The weather was 
clear and calm, and it was 10 or half past 10 in the forenoon. When 
within about a quarter of a mile of the Pennington, the Cumberland 
gave to the Spencer a passing signal of two blasts, signifying her 
purpose to go down on the port side of the Spencer, to which 
the Spencer responded, giving her assent. This exchange of sig- 
nais took place about 4 miles above the Grosse Point Lightship, 
which is at the upper end of the lower eut. Ail the vessels ad- 
vanced in the order above stated, the Aurania gaining on the tow, 
and the Cumberland gaining on the Aurania, until they reached a 
locality from 2 to 2J^ miles above the lightship, where the Aurania 
had lapped the Pennington perhaps two-thirds the length of the 
latter, and the Cumberland was coming in between. Perceiving, as 
her master says, that the space between the Aurania and the Pen- 
nington was too close for the Cumberland to pass through, the en- 
gine of the latter vessel was checked, reversed, and then backed 
strong. The course of the Cumberland was nearer to the Pen- 
nington than to the Aurania. When the signais to the engine were 
commenced, the Cumberland had slightly lapped the Pennington. 
The conséquence of the reversing and backing of the Cumberland 
was that her stern was thrown to port and her stem to starboard, 
and this continued until her starboard bow, and perhaps her stem, 
struck the Pennington on her port quarter; scraping her side as the 
Pennington went forward, and carrying ofï her yawl, which was 
suspended on davits over her stern. At about the time of the im- 
pact of the Cumberland upon the Pennington (those on the Cumber- 
land say a little before) the latter sheered ofï to port rapidly, broke 
her tow îine, and struck the Aurania, stem on, at a point on her 
Ftarboard side about one-third of the Aurania's length from her 
stem, doing some damage, and suffering slightly herself. The ves- 
sels were ail able to proceed. 

The owner of the Aurania libeled the Cumberland, charging the 
latter with négligence in colliding with the Pennington and causing 
her to sheer into the Aurania, and with the damages to the latter 
resulting therefrom. And at the same time the owner of the Pen- 
nington fiiled its libel against the Cumberland for the damages sus- 
tained by the Pennington, charging the same faults. The owner 
of the Cumberland fîled answers to each of thèse libels, and also filed 
pétitions under rule 59 — in the first case to bring in the Pennington 
to charge her with the damages to the Aurania; and, in the second, 
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to bring in the Auranîa to charge her with the damages to thé Pen- 
nington. In the pleadings of the Cumberland, she charged that the 
Aurania was at fault, in that, at the critical time of her attempt to 
pass between that vessel and the Pennington, the Aurania crowded 
over so much into her course that she was compelled to stop, and 
that the Cumberland was not at fault in her maneuvers to retrieve 
her situation; and, as to the Pennington, she answered that in what 
she did, causing injury, she was impelled by the Aurania, and was 
without fault, and charged the Pennington with négligence in 
sheering ofï, insisting that the sheer was not caused by the Cumber- 
land. The cases were Consolidated, évidence was taken, and the 
court gave judgment against the Cumberland for the damages of the 
Aurania and of the Pennington, respectively, holding the former 
vessel to hâve been the sole cause of the injuries sufïered by each 
of the other yessels. 

Thèse are the outlines of the case. We come now to the con- 
sidération of the spécial circumstances which form the ground of the 
controversy. The testimony was ail taken by dépositions, and it 
follows thatwe hâve the case without that favor toward the decree 
which is usually accorded to a judgment from the circumstance 
ihat the judge saw the witnesses and heard them testify. But there 
is the gênerai presumption of correctness in favor of the decree. 

The witnesses, of whom there were some from each of the four 
vessels, give discordant testimony, and we cannot pin our faith to 
any particular one of them. In most instances it seems more or less 
colored by self-interest, bias, or favor. Thus Smith, the captain of 
the Cumberland, whose account seems to us to agrée in gênerai with 
the probabilities arising from undoubted facts, puts the course of the 
Aurania at the time when the passing signais were given at 1,000 
feet distant from that of the Pennington. But we think his estimate 
extravagant, and that the distance was not more than 700 feet. So 
he gives the impression that, at the time when the Cumberland came 
up nearly abreast of the stern of the Pennington, the Aurania came 
up rapidly and decisively athwart his course. We do not think the 
conduct of the Aurania is subject to so severe a criticism. We do 
think, however, as hereafter explained, the Aurania had for some 
time been on a converging course, and, just prior to the coming in 
of the Cumberland, had been coming up to the course on which she 
jntended to go through the eut below. Embarrassed as we should 
be by the conflict in the testimony without the aid of probabilities, 
yet, being aided by them, we hâve not much difficulty in reaching 
conclusions which satisfy us. 

Without canvassing the testimony in détail, we are convinced 
that at the time the passing signais were given, and the manner in 
which the Cumberland would pass was settled and understood by 
ail parties, the courses of the vessels were far enough apart to per- 
mit the navigation proposed to be safely donc. No one seems to 
hâve had any appréhension of danger until the péril became immi- 
nent. If at the time the passing signais were blown, the Cumber- 
land was a quarter of a mile astern of the Pennington, the latter 
must hâve run from 1^ to 2 miles before the Cumberland reached 
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her, and the vessels were ail in plain sight ôf each other. The 
safety of the course of the Cumberland depended largely upon the 
condnct of the Aurania and the Spencer and her tow. If they 
should crowd in at the moment of the Cumberland's passing, and 
especially at the time when the three vessels should be abreast of 
each other, a well-known situation of péril would arise. They both 
knew this, and were bound to abstain from such conduct. The 
Spencer, with her tow, held on their course, as was their duty, and 
no criticism is made by any one. If the Aurania had done likewise, 
there would hâve been no trouble. She was bound to hold on her 
course as long as she could without danger to herself. But it is 
manifest that she did not. Otherwise no such cramped situation 
as happened could hâve occurred. For, while there is much dispute 
as to the distances of the courses of the vessels apart when the pass- 
ing signais were given, no one expresses any doubt that they were 
sufficient to raake the passing safe. The only witness from the 
Aurania who testified to the management of her wheel is the cap- 
tain, who stated that his memory of the events of that occasion was 
dim. The wheelsman is not produced or accounted for. But it is 
said that she was entitled to come up on her course before going 
down into the channel below, and that this was keeping her course, 
within the meaning of the rule prescribing the conduct of an over- 
taken vessel. Granting this to be so, she was bound to exercise 
this privilège at a time and under circumstances in which she would 
not needlessly involve the other ships in péril. The collisions oc- 
curred more than two miles above the upper end of the eut, and 
we cannot but think that the Aurania could and should hâve delayed 
her straightening up until after the Cumberland had passed. In- 
stead of this, she came up in the nick of time to work the mischief 
which happened. Nor did the courses of the vessels come near 
enough together to excite any one's attention until the moment of 
their getting huddled together. There is some conflict in the testi- 
mony as to whether there was any exchange of passing signais be- 
tween the Aurania and the Cumberland. The captain of the Au- 
rania States that the water in Lake St. Clair is shoal, and gives this 
as a reason for coming up to his course through the eut. But it 
nowhere appears that the water thèse vessels were navigating was 
shallower between the place of the collisions and the eut than else- 
where in the lake. The captain of the Cumberland says there is no 
dredged channel above the lightship at the upper end of the eut, 
and other indications in the record confirm this statement. We 
note also that the captain of the Aurania states that, when he was 
coming astern of the Pennington, his course was about 300 feet dis- 
tant from the Pennington, and had been parallel with her course ail 
along. Being asked if it might not hâve been further than that, he 
answered : 

"I don't thlnk It was, for the reason that the channel there Is 800 feet 
wlde. She would be inside of the channel banks. I would keep inslde of the 
channel bank, or keep away from the channel banks as ninch as possible. 
That would throw us both inside of the channel bank 150 feet, or so. I 
would figure that we were probably 300 feet away." 
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But the 800-feet channel did not extend up to that point by at 
least two miles. In view of the inaccuracy and uncertainty of this 
witness, it is to be regretted that the wheelsman of the Aurania was 
not called. 

The captain of th^ Aurania testiiies that he had already ex- 
changed signais with the Cumberland when the Spencer exchanged 
h ers, and that the agreement was that the Cumberland was to go 
down on his starboard hand; and this was what the Cumberland 
did. The testimony is convincing that there was no exchange of 
signais with the Aurania, but it matters little. Her captain heard 
the signais with the Spencer, and was in no doubt as to the pro- 
posed course of the Cumberland, and gave no sign of objection. In 
respect to the action of the Cumberland in stopping, there is no 
criticism, or at least none that seems more than half-hearted. And 
no fault on that score is alleged in the pleadings. The complaint 
is that she attempted to pass between the Aurania and the Pen- 
nington. The testimony of the master and the wheelsman of the 
Cumberland is that as they came in they had ported doser to the 
Pennington in order to escape the Aurania, which was coming up 
on the port side ; and ail the witnesses agrée that the Cumberland 
came in quite near the Pennington. That being so, the question 
which presses is, what was the reason for her porting toward the 
Pennington and fînally stopping? There can be but one answer. 
There was nothing in the way except the Aurania. The probability 
is veiy persuasive. 

But we think also that the Cumberland persisted too long in her 
purpose to go between the Aurania and the Pennington. Upon her 
own showing, which we believe to be substantially correct in this 
respect, she had ported twice before she reached the Pennington, 
and this was because she saw the Aurania coming up across her 
bows. Her captain says he saw this, but expected she would 
straighten out. Considering the péril where several vessels are 
proceeding in the same direction and passing at full speed in such 
close quarters, we are constrained to think that reasonable pru- 
dence should hâve warned him. as the embarrassment began to ap- 
pear, of the danger of making the attempt. 

We hâve no doubt that the sheer of the Pennington was caused 
by the Cumberland. The concurrence of time of its commencement 
with that of the coming against her by the Cumberland, and the 
sufficiency of the impact upon her port quarter to drive the Pen- 
nington to port, are very persuasive to the conclusion we hâve 
reached. No other cause for her sudden departure from her course 
is shown with any such distinctness as to remove the strong im- 
pression which the facts referred to make upon our minds. 

So far as the decree exonérâtes the Pennington, it will be af- 
firmed, with costs. The decree against the Cumberland will be 
reversed, with costs, as against the Aurania; and the court below 
will be directed to enter a decree condemning the Aurania and the 
Cumberland, and assessing each of them with one-half the damages 
sustained by the Pennington and her costs, and the Cumberland 
with one-half the damages of the Aurania, without costs of that 
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court, and for satisfaction of the decree by the respective owners 
and stipulators for the last-named vessels in conformity witli such 
decree. 



KINZEL V. ATLANTA, K. & N. RY. CO. 

(Circuit Court of Appeals, Sixth Circuit May 11, 1905.) 

No. 1,384. 

Mastek and Servant— Killing or Railboad Engineee by Landslidb — As- 

SUMED RiSK. 

PlalntltTs Intestate, who was a railroad engineer, was kllled by a 
landslide while on hls regular run with his train in the mountains of 
Bast Tennessee in the nighttime. It had been rainlng, several slldes had 
occurred, and a number of trains had been abandoned. At a station a 
few miles north of tlie mountains, deeeased had aslied for permission 
to lay over, on account of the danger of running at night, and because it 
wàs thought impossible to get through; but he was directed to proceed 
slowly and carefully, looking out for slides, and to take with him certain 
cars, with an extra track gang, to clear the road. The track was also 
specially patroUed. A trackman was ahead of the train with a lantern 
at the time of the accident, and the track was clear, but a slide oseurred 
as the engine passed, carrying It and the track Into the river below. 
Eeld, that the death was due purely to an accident, for which the Com- 
pany could not be held liable, and which was a risk assumed by deeeased. 

[Ed. Note. — Assumption of risk incident to employment, see note to 
Chesapeake & O. R. Co. v. Hennessey, 38 C. C. A. 314.] 

In Error to the Circuit Court of the United States for the East- 
ern District of Tennessee. 

V. A. Huffaker and Pickle & Turner, for plaintiff in error. 
Smith, Hammond & Smith and Cornick, Wright & Frantz, lor 
défendant in error. 

Before SEVERENS and RICHARDS, Circuit Judges, and 
COCHRAN, District Judge. 

RICHARDS, Circuit Judge. This was a suit for the wrongful 
death of the plaintiff's intestate, Joseph Kinzel, who was a loco-, 
motive engineer in the employ of the défendant company, and lost 
his life in the wreck of his engine, caused by a landsHde in the 
mountains of Tennessee. The court below twice directed a ver- 
dict for the défendant on the ground that Kinzel's death was the 
resuit of a pure accident, for which the railway company was not 
to blâme, and the risk of which he had assumed. This action is 
hère for review. 

The material facts are conceded. Kinzel had been a locomotive 
engineer for seven years, and for three years had run a freight train 
south from Knoxville through the mountains into Georgia. Two 
or three miles south of the station of Wetmore the mountainous 
région began, and continued for about 22 miles. For the most of 
this distance the railroad ran along the side of the mountains, at 
the foot of which flows the Hiawassee river. The steepest part of 
the line began at Appalachia, about 20 miles south of Wetmore, 
and extended several miles south to Farner, which is near the sum- 
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mit. Beyond Farner is Blue Ridge, Ga. , Naturally the portion 
of the line most liable to landslideg was that between Appalachia 
and Farner. The portion between Wetmore and Appalachia was 
regarded as comparatively safe. The accident occurred about six 
or seven miles south of Wetmore, about 11 o'clock on the night of 
February 27, 1903. Thât day Kinzel was engaged, as usual, in 
running freight train No. 13 from Knoxville to Blue Ridge. He 
left Knoxville at 12:30 p. m., and arrived at Wetmore at 6:30 p. 
m., about two hours late. He was drawing a train of 12 cars, loaded 
with coal and coke. It had been raining for two or three days, and 
slides and washouts were anticipated in the mountains. Because 
of this, trains Nos. 11, 12, and 14, of that date, between Blue Ridge 
and Knoxville, were annulled. This left but one train going north 
(,No. 2, a passenger train) and one train (No. 13, Kinzel's freight) 
running south. The passenger train. No. 2, was delayed by small 
slides in the mountains, and did not reach Wetmore until after 9 
o'clock. In the meantime Kinzel, acting under a spécial order, 
went back to Grady with his engine, and brought four camp cars, 
with track tools and men, to Wetmore, for the purpose of taking 
them along with his train up into the mountains to repair the track 
next day. Passenger train No. 2, when it arrived at Wetmore, re- 
ported that it had struck several small slides, that a large one fell in 
behind it, and that it did not think No. 13 could get through that 
night. Before the arrivai of No. 2 at Wetmore, Kinzel asked the 
operator to tell the train dispatcher that he did not want to go 
ihrough that night, because it was not safe, and that he could not 
go through anyhow. The reply came back that he would hâve to 
proceed with his train, and cautioned him to run slowly and care- 
fully, and look out for slides. About 9 :30 he pulled out south, 
having eut off two of his loaded cars, and attached the four camp 
cars whichwere needed for the next day's work in the mountains. 
The primary object of sending Kinzel's train from Wetmore south 
that night was to get the extra track gang from Grady to the moun- 
tain line, in order to open the road for the next day's business. The 
■ secondary purpose was to advance the freight as far as Appalachia. 
There was nb idea of any serions trouble between Wetmore and 
Appalachia. The trouble was usually between Appalachia and 
Farner. Kinzel proceeded south, observing the caution to run 
slowly. The track was being patrolled by an extra gang of track 
walkers. About six or seven miles south of Wetmore, where the 
road ran along the foot of the mountain about 20 feet above the 
river, and when Kinzel was in sight of the Hght of the section fore- 
man, who had a few minutes before passed along where he was 
then running, suddenly and without warning a slide occurred under 
or directly in front of the engine, which carried the track and en- 
gine down into' the river. The section foreman Was within three 
or four hundred yards of the engine, watching it, when the slide 
carried it down. Kinzel, though terribly hurt, was still alive when 
tâken out of thé wreck. He told the foreman that he saw his Hght, 
and thought everything was ail right, but the slide came in on him, 
giving him no chance to avoid it. 
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There was no testimony tending to show that the défendant was 
to blâme for the slide which caused the accident. There was in 
Union Pac. Railway Company v. O'Brien, 161 U. S. 451, 16 Sup. 
Ct. 618, 40 L,. Ed. 766. Kôr aught that appeared, the roadbed was 
properly constructed, and the track that night was exceptionally 
well patrolled. It was not in Fisher v. Oregon Short Line (Or.) 
30 Pac. 425, 16 L. R. A. 519. The section foreman passed along on 
his round of inspection but a few minutes before the slide took place, 
and there was nothing to indicate trouble ahead. The track and its 
surroundings appeared to be ail right. 

The plaintiff's case therefore rests solely on the claim that the 
défendant was at fault in sending Kinzel into the mountains that 
night. It is insisted he was ordered into a place of unusual dan- 
ger, despite his protest and against his will, and was thus ex- 
posed to périls known to the company, but of which he was igno- 
rant, with the resuit described. In other words, it is insisted he 
was the victim of a négligent order which subjected him to risks 
outside his regular employment. If this claim found support in 
the testimony, there might hâve been a case for the jury. But there 
was no order given him, in the sensé claimed. Kinzel was not en- 
gaged in extraordinary work under a spécial order. He was on his 
regular run. It is true, he was being exposed to an additional risk 
by reason of the weather. A railroad in a mountainous région is 
liable to slides and washouts in rainy weather. This is a matter 
of common knowledge. Kinzel knew this when he took the job. 
And of course he assumed the risk. It was one of the risks of his 
employment. Union Pac. Railway Co. v. O'Brien, 161 U. S. 431, 
456, 16 Sup. Ct. 618, 40 h. Ed. 766; Id., 49 Fed. 538, 1 C. C. A. 354. 
Rains will corne in mountains as well as elsewhere, but trains must 
be run, and roads kept open for traffic, notwithstanding the in- 
creased risk to operatives. 

Moreover, the record contains plenty of proof that Kinzel was ad- 
vised on the day of the accident of the increased risk- of the situation. 
He reached Wetmore two hours late. He was ordered to wait 
there for the passenger train coming north, which did not arrive 
until 9 o'clock. In the meantime he was sent to Grady for the 
extra track gang. This advised him there was trouble in the moun- 
tains. Because he anticipated trouble ahead — feared there might 
be slides on the track — he asked to be allowed to stay at Wetmore 
overnight. The exigencies of the situation would not permit the 
granting of the request. It was necessary to get the extra gang 
through to Appalachia that night, so as to put the track between 
there and Farner in condition for the next day's business. So he 
was told to proceed, but to run slowly and carefully and look out 
for slides. This again was notice and warning that there was dan- 
ger of slides ahead. It is to be observed, however, that the order 
was not a spécial one. It did not require exceptional work — work 
outside his line of duty, It only required him to do the work he had 
undertaken to do when he accepted the job. When he puUed out of 
Wetmore that night, although he did so reluctantly, he nevertheless 
assumed the risk. He did only what every engineer must do under 
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like circumstaiices. 1 Labatt, Master & Servant, § 438, and cases 
cited; Linch v. Sagamore Mfg. Co., 143 Mass. 206, 210, 9 N. E. 728 ; 
Toompy v. Eurêka Iron & Steel Wks., 89 Mich. 249, 50 N. W. 850; 
C,,& O. R. Co. V. Hennessey, 96 Fed. 713, 38 C. C. A. 307, and note, 

Kinzers reluctance to go on that night was due to the faet that 
hç fea,red that in the darkness he might run into obstructions. 
The, déclaration averred there were obstructions known to the Com- 
pany, of which he was not advised, that caused the accident. If 
the proof had in any degree supported this averment — if it had 
tended:to show that there were dangerous obstructions on the track 
which were known to the company, and that in spite of his protest 
the company had ordered him on without advising him of their 
présence, and without taking proper steps to protect him against 
them — another case would be presented. But the accident was not 
due to an obstruction into which Kinzel ran because of the darkness. 
Every reagonable précaution was taken by the company to protect 
him against obstructions. He was warned to run slowly and look 
out for slides, and the track was carefully patrolled. Everything 
was done that could be donc. The slide which caused the accident 
was not known to the company when it directed Kinzel to proceed 
south. It had not then occurred, and could not hâve been antici- 
pated. The track was clear when Kinzel reached the place of the 
accident, apd the light of the trackman who had preceded him but a 
few minutes.was in sight. The slide came on so suddenly that Kin- 
zel could not avoid it. He did not run into the slide because of the 
darkness, but the slide virtually ran into him. In an instant the 
track was swept from under him. The resuit would hâve been the 
same if, under sîmilar circumstances, the slide had occurred during 
the daytime. We agrée with the court below that it was a case of 
pure accident, for which the company cannot be held hable. 

The judgment is affirmed. 



BULTB y. IGLEHEART BROS, et al. 

(Circuit Court of Appeals, Seventli Circuit. April 11, 1905.) 

No. 1,07a 

1, APPEAL — PAETIES— ASSIGNMBNT. 

Where, during ttie pendency of an action by a flrm to restrain an al- 
légea Infringeœent of a trade-mark, one of its members filed an amended 
complaint alleging an assignaient to bim of the other inember's Interest 
in the subject-matter of the suit, but the master found that the alleged 
assigning member was still interested, that he had agreed to assume one- 
half the cost and expense of the suit, and that the damages recovered by 
or against the flrm were to be assumed by the two members In equal 
proportions, both were necessary parties to an appeal from a decree dls- 
misslng the blll. 

2. TBADE-MAEKS— ASSIGNMENT— ValIDITT. 

An assignment of a flour trade-mark, disassoeîatéd from the business 
In which it was used and In which it had acquired its value by association 
with the manufacture of flour by the orlginator and his successors, was 
void. 



BULTE V. IGLKHBABT BEOS. 493 

8. Same— Pleadinq. 

Complainants In an original blU to restraln Infrlngement of a flour 
trade-mark alleged that L., under whom they claimed, originated It In 
1865, and described it as a clrcular label having thereon a circle within 
which was a smaller circule, and witbin this a pictorial représentation 
of a body of water on which was a whlte swan; that above the picture 
was the name of the manufacturers, and beneath the words "White 
Swan," the name of the manufacturers, the location of the manufacturera" 
plant, and at the top the figures "196." Thereafter complainants filed 
an amendment asserting that In the year 1880 they originated the brand 
subsequently mentloned, to wit, the picture of a white swan together with 
the words "White Swan," in a manner entirely independent of any of 
their sald predecessors, and had continuously used it in their business 
up to and including the date of flling the bill. Held, that the allégations 
were Inconsistent, and that the amendment constituted an admission that 
complainants pirated the mark previously belonging to L. and his sue- 
cessors. 

4. Same— Peioe Use. 

Where at least 15 years prior to complainants' appropriation of a flour 
trade-mark containing the words "White Swan" and the picture of a swan 
floating on water such words had been quite generally used, and the pic- 
ture of the swan, etc., had been adopted and used by at least two other 
firms, complainants were not entitled to claim that they were the orig- 
inators of the brand, though they changed the arrangement of the marks 
and picture in immaterial respects. 

B. Same— TJnfaie Compétition. 

Where complainants had no exclusive right to the use of the picture of 
a white swan floating on water, or to the name "Swan," as applied to a 
flour trade-mark, and there was no proof of a single instance in which 
the public had been deceived by the points of simllarlty of defendant's 
trade-mark, containing such name and symbols, défendant was not guilty 
of unlawful compétition. 

[Ed. Note. — Unfair compétition, see notes to Seheuer v. Muller, 20 C. 
C. A. 165; Lare v. Harper & Bros., 30 C. C. A. 376.] 

6. Same— Bill— Amendment— Discrétion. 

Whère, In a suit to restraln Infrlngement of a trade-mark, the appeal 
record did not show elther the ground on which an application for an 
amendment to the bill was made nor the amendment which was proposed, 
the exercise of the court's discrétion in refusing such amendment could 
not be reviewed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

In April, 1900, the appellant and one Herman J. Meyer, eopartners as Meyer 
& Bulte, flled their bill In the court below to restraln alleged infrlngement of 
a trade-mark for flour, and also to restrain unfair compétition in trade. By 
a supplemental bill filed by Bulte as sole complainant March 4, 1901, it is 
stated that on July 1, 1900, Meyer transferred hIs Interest in the business, 
hIs trade-mark and good wIU, to Bulte, who holds the rIght thereto, and to 
ail rights of action for past Infrlngement. The orignal bill charges that the 
complainants hâve from 1880 to May 1, 1897, carried on business as manu- 
facturers of flour at St. Louis, and then moved to Clinton, and later to Kansas 
City, Mo., where the business is now carried on; that Philip Land originated 
the brand in question and established the business of manufacturing flour in 
the year 1865 at Brownsville, now Sweet Springs, Mo. He was succeeded 
by Land & Oo. in 1875; the latter were succeeded by Land & Swaggard in 
the year 1882, who in turn were succeeded by George Swaggard & Son, in 
March, 1885; and they were succeeded by the Sweet Springs Milllng Com- 
pany in the year 1887; and that Company in turn was succeeded in Novem- 
ber, 1892, by the complainants "in the good wlU and trade-mark rights here- 
Inattér speciûed." The blU proceeds: "And your orators now conduct and 
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parry on the said business ot sald predecessors, and are vested with ail tlie 
riglits of thelç sald predecessors, ail and singular, .including the good will, 
trade-mark, brands, trade-names, etc., of said predecessors, as tiereinafter 
specifled, and your orators are In ail thlngs vested with ail of said rights 
and interests of tbeir predecessors in business, ail and singular, and are thtv 
sole owners thereof. And from the year 1880 to the Ist day of May, 1897, 
were located and dld business In the city of St. Louis, and later moved their 
offices to Clinton, and later to Karisas City, in said state of Missouri, as a 
cppartnership under the flrm name of Meyer & Bulte." The blU charges that: 
"Since the year 1865 their predecessors or themselves bave been continuously 
manufacturing and selling In the markets of the United States and elsewhere 
a certain brand of flour of superlor quality for certain uses, which has been 
knowh, identified, referred to, and called for as the 'White Swan' brand, and 
which has long been and now Is In very great denaand, and known, referred 
to, and distinguished by the said désignation 'White Swan'; and that said 
flour has been manufactured during more tha:n thirty-four years past in uni- 
form hîgh quality, and put np in packages, sacks, and barrels to which has 
been applled a circular label having thereon a eircle within which Is a smaller 
eircle, and within the smaller eircle is a pictorlal représentation of a lake or 
body of Vater, upon whose bosoiii is a white swan, and within the outer eircle 
are thè '«^drds 'Roller Patent Process,' and above the picture of the swan is 
the name W the manuf actùrers, and the follcjwing words and marks, to wit. 
'Meyer & Bulte's,' and beneath the picture of the swan are the words 'White 
Swan' and the name of the location of the manuf acturers' mlUing plant, and 
at the top of the label are the iigures '196.' " The bill charges that Land & 
Swaggard registered on the 29th of April, 1884, upon application flled March 
31, 1884, their trade-mark, "the essential feature of which is therein speci- 
fled as the pictorlal représentation of a white swan upon water"; that the 
complainants on the 21st of Norember, 1899, "again caused the sald trade- 
mark to be registered according to the statutes of the United States, • • * 
the essential feature of which is therein giren as the pictorlal représentation 
of a white swan, or the words 'White Swan'"; that the trade-mark, as ap- 
plled to flour, and referred to In sald certiflcates of registration, has been 
used by the complainants and by their predecessors in connection with a singlfr 
package, sack, or barrel of flour for many years In commercial intercourse 
with Indian tribes and in commerce with the United States, Canada, Mexico, 
and Great Brltain. The bill contalns the usual allégations with respect to In- 
fringement by the défendants, and prays for an Injunction, etc. 

On Deoember 28, 1900. the complainants, with leave of the court, amended 
their bill by hiserting after the allégations toûchlng the use of the brand by 
their predecessors in business the follox^flng: "Tour orators further say that 
early in the year 1880 they originated the brand hereluafter mentioned, to 
wit, picture of a white swan, together with the words 'White Swan,' in a man- 
ner entjrely independeht of any of their said predecessors, and bave con- 
tinuously used the same in business up to and including the date of filing the- 
bill of complaint herein, and bave always sedulously guarded their rights and 
interests In the same;" and also amended the bill by alleging that prlor to 
the registration of the trade-mark by their predecessors the complainants 
"had already secured registration in the United States Patent Ofiioe of their 
label illustratlng said brand, the picture of white swan and the words 'White 
Swan,' said registered label being numbered 3,624 and dated 23d day of Oc- 
tober, 1883," and under date of January 22, 1884. duly registered the trade- 
mark under the statutes of the state of Missouri. 

The answer dénies that the complainants are the successors in business of 
PhilipLand or his successors named. Allèges that the Sweet Springs Milling 
Company Is the sole Successorof Philip Land, carrying on the business at 
Sweet Sprlng^ Mo.; that the complainants never had any Interest In the 
milling plant ownéd and opéra ted by the several persons and flrms who were 
successors of Philip Land, but used the white swan label upon a brand of flour 
of tlielr own, différent in quality, made at différent places, of difCérent weight, 
and by différent macliinery; that ail that they acquired from the Sweet 
Springs Milling Cotiipany or its predecessors was by an Instrument executed 
November 7, 1892, by B. F. Swaggard, of the late flrm of George Swaggard 
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& Son, Sarah Swàggard, the wKe of George Swaggard, deeeased, Thomas O. 
Berry, guardian and eurator of the mlnor heirs of George Swaggard, deeeased, 
Philip Land, and the Sweet Sprlngs Milllng Company, whlch recited that P. 
Land was the original appropriator of a trade-mark for flour embodying the 
pictorial représentation ôf a white swan upon water, as speciflcally set forth 
and descrlbed in trade-mark No. 11,147, reglstered April 29, 1884, and nsed 
continuously in business by them since 1875, and grants ail their right, title, 
and interest to the said brand and trade-mark; that Land established the 
milling business about the year 1871, which business was carried on by Land 
& Oo., Land & Swaggard, and Swaggard & Co., until June 1, 1888, when the 
milling plant, business, and good will thereof were purchased by the Sweet 
Sprlngs Milling Company, which has since owned and conducted the business, 
and now opérâtes and conducts the aame. The answer dénies that Philip 
Land or the complainants at any time originated the brand of flour known as 
the "White Swan" brand, and dénies that the pictorial représentation of the 
white swan, or the words "White Swan," were used by Land or his sticees- 
sors in business, or by the complainants, prior to the year 1875; that complain- 
ants used the brand subsequently to the use thereof by Land & Co., and prior- 
ity of use by them is denied; and it is alleged that other millers and manu- 
facturers of wheat flour used the brand continuously for many years, so that 
ît has corne Into gênerai and extensive us,e throughout the country, Indepen- 
dent of complainants or their use of It. The answer dénies that the défend- 
ants hâve imitated the brand as charged; allèges that in the brand used by 
the défendant it employs form, détail, and ornamentation différent from that 
used by the complainants. In the défendants' brand the picture of the white 
swan is fronting to the right ; in that used by the complainants it Is fronting 
to the left, and is of différent form. Défendants use the words "Swans 
EKjwn," wlth the name of their corporation and the address of their milling 
plant, and their flour is known to the trade as "Igleheart's Swans Down 
Flour"; the complainants using the words "White Swan" with their name, 
"Meyer & Bulte," and the name and address of their milling plant, upou 
the label and brand, and their flour Is known as "Meyer & Bulte's White 
Swan Flour"; that the défendants' brand "Swans Down," with the pictorial 
représentation of a white swan in connection therewith as a label of white 
flour, was originated by one McCann, of the city of Nashville, in the year 
1868 or 1869, in the manufacture and sale of wheat flour, and has been con- 
tinuously used by him and his successors until it came to the ownership of 
the Cumberland Mills in the year 1899, in which year the défendants acquired 
the right thereto by assignment from the Cumberland Mills. The answer also 
challenges the validity of the use of the white swan as a trade-mark; asserts 
it to be descriptive of quality and grade; asserts 30 years' gênerai use of the 
label; that the f allure of complainants to exhibit upon the label that they 
are the successors of Land & Swaggard vitiates any claim on their part to the 
use of the label; allèges 20 years' use by the défendants of the trade-name 
"Swans Down" as giving a perfect title; asserts lâches upon the part of the 
complainants and their predecessors, and asserts other claimed défenses of 
which this opinion does not treat. 

On March 5. 1901, the cause was referred to a master, who, in July, 1903, 
reported his findings of fact and conclusions of law, together with the évi- 
dence. So far as deemed material to the discussion of this case, the facts 
found by him are thèse: That the firm of Meyer & Bulte was formed in the 
year 1881 in the city of St. Louis to do a floxu' commission business. For four 
or flve years prior thereto they had been engaged in a like business in that 
city with one Imbs, under the flrm name of Imbs, Meyer & Co., which firm 
was dlssolved May 31, 1881. That flrm had succeeded Imbs, Meyer & Fusz, 
which firm had been engaged in a like business as early as 1871. Subse- 
quently to this suit Herman Meyer sold his interest in the firm of Meyer & 
Bulte to August J. Bulte, but by agreement he retained an interest in the 
subject-matter of this suit. The flrm of Imbs, Meyer & Fusz used a flour 
brand containing the words "White Swan," but not containing the picture of 
a swan blrd In any form. The brand became the property of Meyer & Bulte. 
who, in July, 1881, began to use où their best grade of flour a brand containing 
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the worda ''Whlte Swan" and the picture of a swan bird floatlng or swimming 
on water, whieh brand was used eontinuously by them to the présent time. 

Igleheart Bros, was a flrm doing a flour milllng business at Evansvillé. 
Ind., for several years prlor to 1860, and eontlnued therein until 1887, when 
certain changes were made lu the.Srm, and In 1892 the partnership property, 
business, and good wIU were transferred to Igleheart Bros., a corporation of 
Indlana, by whom the business has been conducted eontinuously to the présent 
time. The flrm of Igleheart Bros. inSeptember, 1878, began the use of a 
flour brand containing the words "Swans Down," but not containing the pic- 
tore of a swan bird In any form; which brand was used by them until a date 
between'.ttie years 1881 and. 1884, the précise date belng indéterminable upon 
the évidence, when they added the picture label of a swan upon water, whlch 
has since been eontinuously used by the défendants without material change. 

Prier to 1876, persons engaged In the flour milllng business or fiour coiii- 
mission business In the States of New York, Illinois, Missouri, lowa, Texas, 
and Canada used upon barrels, bags, or sacks containing flour, as a brand or 
descriptive badge or mark, the single word "Swan," or the word "Swan" 
joined with other words, making the combiDation "Whlte Swan," "Swan 
Iiake," or "Swans Down." Barly in the year 1874, Eckhart & Swan, a flour 
commission flrm of Chicago, placed upon its flour barrels by a stencil the pic- 
ture of a swan floating or swimming on water. It used this brand, which was 
not Its leading brand, from 1874 to 1901, both In Its wholesale flour commis- 
sion business, which It conducted up to 1884, and Its flour milllng business, 
which it engaged In in 1884, and continued until the business was sold to the 
Eckhart & Swan Milling Company, which corporation used that brand up to 
the year 1901. Prier to 1878 they used the swan brand upon the flour in ad- 
vance of sales, and after the year 1878 only when requested so to do by their 
patrons. 

In 1878, Land & Co., at Brownsvllle (now Sweet Sprlngs), Mo., began the 
use of a brand or descriptive badge or mark for flour containing the word 
"White" over the picture of a swan floating or swimming upon water. Thls 
brand was eontinuously used by that flrm and Its successors In business down 
to 1888, when their mil! and milling business was transferred to the Sweet 
Springs Milling Company, which company operated the mlll and continued the 
business and tho use of the brand up.to the year 1901, exeept that for a time 
prier to 1891 one McAfee, the then manager of the company, designed new 
flour brands and labels, and the Whlte Swan brand was only used when such 
brand was called for by patrons of the company; but It was used after 1891, 
when Philip Land, the originator of the brand, acquired an Interest in the 
company, and became its président and manager, and was used upon a lower 
grade of flour than the grade upon which that company used its leading flour 
brand and label. On April 29, 1884, Land & Swaggard procured to be regis- 
tered in the Patent Office as a trade-mark to be used in the sale of flour the 
picture of a white swan swimming upon water and facing to the right. On 
October 23, 1883, Meyer & Bulte procured to be registered in the Patent 
Office a flour label. The instrument deposited for the purpose of procuring 
registration had attached to it as a part thereof a barrel label "similar to 
défendants' Exhibit No. 2, exeept only that the words 'Registered In Patent 
Office in Washington July 1881,' which appear on a strip of white imme- 
dlately above the black background In the center of the label in said exhibit, 
were marked out with black Ink." (As neither défendants' Exhibit No. 2 nor 
Its registration are preserved in the record, no fuller description can be glven.) 
On October 9, 1899, Meyer & Bulte caused to be deposited in the Patent Office 
for registration a trade-mark of which "the essential feature Is a plctorial 
représentation of a whlte swan, or the words 'White Swan,' as set forth in the 
application statement of said Meyer & Bulte, and record of the registration of 
said trade-mark was made on November 21st, 1899." (Thls application and 
registration does not seem to be preserved in the record, and no further Illus- 
tration of it can be given.) On January 17, 1808, the défendant corporation 
flled in the Patent Office its application for registration of a trade-mark, of 
which "the essential feature Is the représentation of a swan floating on a body 
of water in which are water lilies." The record of certain Interférence pro- 
ceedlngs In the Patent Office between Igleheart Bros, and Meyer & Bulte: 
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was Introdueed, In which Meyer & Bulte claimed to be the assignées of the 
I^and & Swaggard White Swan trade-mark. 

The master further flnds that the évidence does not show any genuine case 
of déception of a purchaser, where such purchaser was Induced to buy and 
receive the défendants' Swans Down flour instead of the complainants' White 
Swan flour by reason of any slmilarity of défendants' Swans Down flonr label 
or brand; that the évidence dld not show that an ordinary retail purchaser 
of flour would be likely or llable to be so mlsled by any slmilarity of the 
brands; that the dlsslmilarity is such that an ordinary retail purchaser of 
flour would not be misled in taking the one brand of flour for the other; 
that there is nothing in the évidence showlng that the défendants were gullty 
of any act, fraud, or unfair dealing as against the complainants or the com- 
plainants' predecessors in title, or the gênerai public. 

As conclusion of law the master found that the equities were wlth the de- 
fendants, and that the blU of complaint should be dismlssed. Exceptions to 
the master's report were overruled, and on January 10, 1904, a decree passed 
dismisslng the bill for want of equity. The decree also contalned the state- 
ment that the court overrules an application of the complainants for leave 
to file an amended blll of complaint; but the record shows no other référence 
to the matter, and no copy of the proposed amendment The complainant, 
Bulte, alone appealed, there being no pétition foi^) severance. 

Dasey A. Jamison and Henry Lore Hopkins, for appellant. 
John E. Iglehart, Edwin Taylor, and Eugène H. Iglehart, for ap- 
pellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Jtidge. 

JENKINS, Circuit Judge (after stating the facts as above). We 
might properly dismiss this appeal for the nonjoinder therein of 
Herman J. Meyer, co-complainant with August J. Bulte. The sup- 
plemental bill asserts the transfer by Meyer of ail his interest in 
the business of Meyer & Bulte, and that Bulte is the sole party in- 
terested in the subject-matter. The master finds that Meyer still 
retains an interest in this suit, and the record of the transfer con- 
tains this provision: 

"In View of the litigation now pending on the White Swan brand, It Is 
specially agreed that Herman J. Meyer will assume half the cost and expense 
of carrying on this suit, or others that may follow, to their final end; and 
damages granted by the court in our favor or against us to be assumed in 
equal proportions by Herman J, Meyer and August J. Bulte." 

This is far from showing a transfer of Meyer's interest in this 
litigation. He was a necessary co-complainant with Bulte. No 
order of the court was at any time passed dismissing Meyer as a 
co-complainant. He was party on the record to the proceedings, 
and, there being no pétition for an order of severance in the taking 
of an appeal, we would be justified in dismissing it. Loveless v. 
Ransom, 46 C. C. A. 515, 107 Fed. 636. The question, however. 
was not raised at the bar, and we pass it with the suggestion of 
danger flowing from inattention to correctness in practice. 

The original bill charges that Philip Land originated the brand 
in question. The date of such origin is stated to be the year 1865. 
The complainants' right to the trade-mark is derived from Philip 
Land and his successors in the business. It is the only claim of 
right stated in the original bill. The title asserted is to "the good 
187 ^^32 
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will and tràde-mark rights hereinafter specified"; but this is coup- 
ledwjth, api allégation that they now conduci and carry on the 
business of their predecessors, and are vested with ail their rights,, 
including the good will, trade-mark, brandS, trade-names, etc. 
Prier to 1897 the complainants were located in the city of St. Louis, 
and thereafter moved their offices tp Clinton and to Kansas City. 
The Sweet Springs Milling Company, the ultimate successors of 
Philip Lând in his business at Brownsville (now Sweet Springs), 
are still located at that place, operating the mill property and the 
business formerly conducted by Land. The transfëi* of title of 
November 7, 1893, recites that Land "was the original appropriator 
of a trade-mark for fîour, breadstuÉf, etc., embodying the pictorial 
représentation of a White Swan upon water, as specifically set 
forth and described in the trade-mark No. 11,147, and registered in 
the firm name of Land & Swaggard as proprietors, on the 29th 
day of April, 1884, and used continually in business by them since 
1875"; then, pursuing the various transfers of the business down 
to the Sweet Springs Milling Company, recites that Meyer & Bulte 
"are desirous of acquiring the exclusive ownership, right, title, 
and use of said brand or trade-mark for said class of merchan- 
dise"; then, in the granting clause, the vendors sell, assign, and 
transfer to thé firm of Meyer & Bulte "ail their right, title, and in- 
terest to the said brand and trade-mark." The milling business 
of the grantors is not transferred, rior is any interest therein passed 
to Meyer & Bulte. It is simply the transfer of the trade-mark, 
îndependently of the business in which, as it is claimed, the trade- 
mark originated and was used. The question, then, arises: Is 
there such right of property in a trade-mark, when dissociated 
from the business in which it is employed, that such right can be 
transferred to another, and he be clothed with the exclusive right 
to its use at another place, in another business having no connec- 
tion with thé business in which the mark was originally employed, 
but in connection with the same class of manufacture? The func- 
tion of a trade-mark is to distinguish the products of a manufactur- , 
er or the objects of commerce; topoint out distinctively the origin 
or ownership pf the article to which it is affixed; that is to say, 
it must of itself or by association indicate the origin or ownership 
of the article. A trade-mark or trade-name is of no yirtue in and 
of itself. It becomes of value only through use, and because by 
use it is an assurance to purchasers pf the excellence of the article 
to which itîé affixed as manufactured by the one whose nàme ap- 
pears as the producer. The fanciful or arbitrary trade-mark, by 
association with the name of the 'producer, bjecomes, therefore, val- 
uable, because it is a sign and syinbol to the purchaser, an assur- 
ance to him of the genuineness ofthe article and of its manufacture 
by the proprietor of the trade-mark or trade-name. Dissociated 
from such manufacture, it is not an assurance of genuineness. 
When used by anpther, its use works a fraud upon the purchaser. 
A trade-rnark is analogous; to the good will of a business. Who- 
evér heard ôï â gôod will being sold to one while the original owher 
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continues the business as before? The good will is inséparable 
from the business itself. So, likewise, is a trade-mark or trade- 
name that gives assurance to a purchaser that the article upon 
which is stamped the trade-mark or trade-name is the genuine 
production of the manufacturer to whom the trade-name or trade- 
mark points by association as the maker of the article. Therefore 
it is that it is a necessary qualification to the assignability of a 
trade-mark that there goes with it the transfer of the business 
and good will of the owner of the symbol. Cotton v. Gillard, 44 
L. J. Ch. 90 ; Croft v. Day, 7 Beav. 84 ; Robertson v. Quiddington, 
28 Beav. 539; Singer Manufacturing Company v. Long, 8 App. 
Cases, 17 ; Gegg v. Bassett, 3 Ont. L. Rep. 263 ; Kidd v. Johnson, 
100 U. S. 620, 25 L. Ed. 769 ; Brown Chemical Company v. Meyer, 
139 U. S. 540, 11 Sup. Ct. 625, 35 L. Ed. 247; Chadwick v. Covell, 
151 Mass. 190, 23 N. E. 1068, 6 L. R. A. 839, 21 Am. St. Rep. 442; 
Congress, etc., Spring Company v. High Rock Congress Spring 
Company, 45 N. Y. 303, 6 Am. Rep. 82. There is hère no prêteuse 
of the transfer to Meyer & Bulte of the business of the originators 
of this trade-mark, or of their successors in business. They hâve 
continued up to this time the manufacture of flour as before. It 
.was a bald attempt to sell the trade-mark disassociated from the 
business in which it had been used, and in which it had acquired 
its value by association with the manufacture of flour by the orig- 
inator and his successors. It was subsequently used by the com- 
plainants at another place, and upon their own manufactures. To 
uphold such a transfer would be to ignore the fundamental office 
of a trade-mark, would be to disregard its purpose and object, 
would be to sanction a fraud upon the public purchasing the arti- 
cle. We are of opinion, therefore, that the complainants acquired 
no title to this trade-mark under the transfer from Land and his 
successors in business. 

It is equally clear that, if the title could be upheld, the complain- 
ants would not be entitled to équitable relief, because of their omis- 
sion to State the fact of transfer in connection with its use. Leather 
Cloth Company, Limited, v. The American Leather Cloth Com- 
pany, Limited, 4 De G. J. & S. 137, 11 House of Lords' Cases, 533; 
Manhattan Medicine Company v. Wood, 108 U. S. 318, 223, 2 Sup. 
Ct. 436, 27 L. Ed. 706 ; Pillsbury v.,Pillsbury-Washburn Flour Mills 
Company, 12 C. C. A. 432, 64 Fed. 841. In the case in the Suprême 
Court it is said, page 233 of 108 U. S., page 439 of 2 Sup. Ct. (27 
L. Ed. 706) : 

"The object of the trade-mark being to Indlcate, by Its meauing or associa- 
tion, the origin or ownership of the article, It would seem that when a right 
to its use Is transferred to others, elther by act of the original manufacturer 
or by opération of law, the fact of transfer should be stated in connection 
with its use; otherwlse a déception would be practiced upon the public, and 
the very fraud accomplished to prevent which courts of equity interfère to 
protect the exclusive right of the original manufacturer. If one afflx to 
goods of his own manufacture slgns or marks which Indlcate that they are the 
manufacture of others, he is decelvlng the public and attemptlng to pass upon 
them goods as possessing a quallty and merit which another's sklU has given 
to slmllar articles, and which his own manufacture does not possesa lu the 
estimation of purchasers." 
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For the reasoijs assigned the complainants can rightfully claîm 
nothing under the assignment to them of this trade-mark. 

By an amendment to the bill they assert that "early in the year 
1880 they originated the brand hereinafter mentioned, to wit, picture 
of a white swan, together with the words 'White Swan' in a man- 
ner entirely itidependent of any of their said predecessors, and 
hâve continuously used the same in business up to and including 
the date of filing the bill of complaint herein." Under this amend- 
ment they claim the right to priority and exclusiveness of use. 
The amendment certainly puts the complainants in a peculiar posi- 
tion. In their original bill they assert that Land originated the 
tradè-mark or brand in the year 1865, and the brand is described 
as a circular label having thereon a circle within which is a smaller 
circle, and within the smaller circle is a pictorial représentation 
of a lake or body of water upon whose bosom is a white swan, and 
above this picture of the swan is the name of the manufacturers, 
boneath the picture of the swan are the words "White Swan," the 
name of the manufacturers, and the name of the location of the 
manufacturers' milling plant, and at the top of the label are the 
figures "196." It will be observed that in the amendment the only 
description of the trade-mark claimed to be originated by them is" 
that it is the picture of a white swan arranged in a manner entirely 
independent of any of their predecessors. The design, within the 
terms of the allégation, would seem to go only to the matter of 
arrangement ôf parts, not to original appropriation of symbols. 
The tradé-name "White Swan" is appropriated, and the picture 
of the bird upon the water is also appropriated. Thèse are the 
two salient objects which catch the eye of the purchaser. The 
matter of affangement of them is subordinate, and probably ini- 
material, not'justifying appropriation of symbols belonging to an- 
other. So that the allégation of the amendment is nothing more 
than a confession that in the year 1880 they pirated the mark and 
brand which by prior use belonged to Land or his successors, and 
without justification invaded their rights and infringed their trade- 
mark. 

But leaving out of view the assertions of the original bill, and 
constfuing the language of the amendment as broadly as possible 
in the interest of the complainants, in what plight are they left 
with référence to this trade-mark? We hâve given careful scrutiny 
to the great volume of évidence contained in this record, and we 
think the master's conclusions of fact well supported. Leaving 
out of considération ail doubtful évidence, it appears that the name 
"White Swan," but without the picture of a swan, was used in 
Western New York and in the country around St. Catharines, in 
Canada, as early as the year 1867, and continuously up to 1872 or 
1873, when the witness testifying to the fact moved west from that 
country. It also satisfactorily appears that the firm of Eckhart & 
Swan, Jn the year 1874, sold flour with the brand "White Swan" 
and the picture of a swan floating or swimming on water. The 
history of this use is fully set forth in the third paragraph of the 
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master's findin^, and is hère quoted in full as expressive of our 
own views upon the testimony. 

"Prlor to 1876 persons engaged In the flour milUng business or flour com- 
mission business In New York, Illinois, Missouri, lowa, Texas, and Canada 
used upon barrels, bags, or sacks containing flour, as a braud or descriptive 
badge or mark, the single word 'Swan' or the word 'Swan' joined with other 
words, making the combination 'Whlte Swan,' 'Swan Lake,' or 'Swans Dbwn.'- 
Early in the year 1874 a flour commission flrm in the city of Chicago, Illinois, 
plaeed upon its flour barrels by a stencil the picture of a swan (blrd) floating 
or swimming on water. The name of the Chicago firm was Eckhart & Swan. 
This 'Swan' brand of flour was never its leading brand, but it used that brand 
from 1874 down to 1901, both in ita wholesale flour commission business, 
which it condueted up to 1884, and in Its flour milling business, which it en- 
gaged in in the year 1884, and which it continued until the partnership sold 
its property and business to a corporation of the name of Eckhart & Swan 
Milling Company, and that corporation used that brand down to 1901. Down 
to 1878 said Eckhart & Swan used sald Swan brand containing the bird pic- 
ture upon flour sold by them. Subsequently, and down to a time after the 
fillng of the bill of complaint herein, the partnership and its above-named 
suecessor corporation used the same brand upon flour purchased from the 
flrm or corporation; that Is to say, before 1878 they used the Swan brand upon 
flour in advance of the sales by that brand, and after the flrst of the year 
1878 they used the Swan brand upon flour when they were asked to do so by 
their patrons." 

It would serve no useful purpose to discuss at length the tes- 
timony in this case. It clearly and certainly appears that prior 
to the appropriation of the trade-mark containing the words "White 
Swan" and the picture of a swan floating upon water by the com- 
plainants in 1880, and for at least 15 years prior thereto, the words 
"White Swan" had been quite generally used, and the picture of a 
swan floating upon water had been adopted and used by at least 
two iîrms, Eckhart & Swan and L,and and his successors. So that 
there can be no justification for the pretension that the complain- 
ants originated this brand. They undoubtedly changed the ar- 
rangements of the marks and the picture, but that gave them no 
right to the exclusive use of the picture or the marks or the name 
as a trade-mark. 

This conclusion brings us to the considération of the question 
of unfair trade — whether the défendants hâve disguised their goods, 
so imitating the marks of the complainants, that they are liable 
to be palmed oflf upon the public as and for the goods of the com- 
plainants. We cannot doubt that the words "White Swan" had 
iÈor many years been quite generally used as a brand of flour. We 
need not consider the question whether that term has come to in- 
dicate the quality of flour rather than point to its origin. But that 
name and the names "Swan Lake" and "Swans Down" and other 
like terms had for many years been quite generally employed as 
a brand for flour. The défendants' brand is "Swans Down." Both 
brands are circular in form — a form quite common in respect to 
brands of flour. The outer circle of each is in blue, but of différent 
design ; that of the défendants being a représentation of heads of 
wheat, that of the complainants a fancy border. The principal 
background of the outer circle of the complainants' brand is dark 
red, with the words "Patent Process" in the center and on either 
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side of the inner circle in white letters upon blue; the complain- 
ants' name being printed in white upon the red background above 
the inner circle, and the words "White Swan" in white below the 
inner circle. Above the entire circle is printed, "48 Ibs. Flour" in 
blue letters upon white background. In the inner circle is the 
picture of a swan facing the left, floating upon water, the baclc- 
ground being purple, and above the swan the word "Roller" in 
white letters. Below the entire picture are the words "White 
Swan" "Best Patent." The défendants' outer circle has a back- 
ground of pink or rose color, the space above and below the inner 
circle being occupied by the names in white, "Igleheart Brothers. 
Roller Patent. Evansville, Indiana," and picture of two small 
swans facing in opposite directions. There are two inner circles, 
the outer one of which is of blue background with the words 
"Swans Down" in white letters, a name employed by them as a 
trade-raark as early as 1879. The inner one has a greenish back- 
ground representing foliage, a fence in w;hite, and a swan floating 
upon water, facing to the right. Below the entire circle is printed 
in blue, "48 Ibs. Iglehart's Swans Down." 

Starting with the predicate that the défendants had no exclusive 
right either to the name "White Swan" or to the picture of a swan, 
we perceive, upon a comparison ;of thèse brands, nothing to indicate 
a design to confuse, and nothing that would be apt to deceive a 
purchaser using the ordinary care of purchasers into mistaking 
the one for the other. As before remarked, the term "White 
Swan" and the picture of a white swan floating upon water are 
the salient features of the trade-mark asserted. Thèse are things 
which catch the eye and abide in the memory. A certain similarity 
in form and contour may be observable, but that is common to in- 
numerable brands of flour. In some respects an acute observer 
using extraordinary inspection might discern features common to 
both. So he could in any two brands of flour. But flour is pur- 
chased, by the retailer at least, by the name of the brand. or of the 
symbol which indicates by association the origin or manufacture. 
As, therefore, the complainants had no exclusive right to the symbol 
or to the name, and as not a single instance of imposition or mistake 
is shown, we are satisfied Ihat the conclusion of the master is cor- 
rect that the dissimilarity between the brands is such that an ordi- 
nary retail purchaser of flour would not be misled. 

At the hearing upon the master's report, as indicated by the tes- 
timony, an application was made for permission to file an amended 
bill, which permission was refused. This is asserted for error. 
The contention cannot be sustained. The matter of amendment 
rests largely, if not wholly, in the discrétion of the trial court. Any 
abuse of that discrétion must be made plain to authorize an appel- 
late court to inquire jnto the matter (United States v. Atherton, 
102 U. S. 372, 375, »6 L. Ed. 313), and especially so where the 
cause has advanced to a hearing (Neale v. Neale, 9 Wall. 1, 9, 19 
L. Ed. 590). The presumption is that the ruling of the court below 
was correct. An abuse of the discrétion must be clear. The rec- 
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ord hère exhibits neither the ground upon which the application 
was made nor the amendment which is proposed, so that we are 
wholly at a loss to judge concerning the exercise of discrétion. 
The decree is affirmed. 



O'CONNOE V. ATCHISON, ï. & S. F. RT. CO. 

(Circuit Court of Appeals, Seventh Circuit. April 11, 1905.) 

No. 1,121. 

1. Mastee and Sekvast— Death of Servant— Raileoads— Actions— Decla- 

BATIOK. 

Wliere, In an action for death of a railroad section hand while unload- 
ing a dump car, the déclaration, though alleging that the service in which 
deceased was klUed was without the service he had contracted to render, 
did not allège that défendant or its road master knew, or should hâve 
known, that deceased was inexperienced, of immature judgment, or ignor- 
ant of the dangers attendlng the service, It was demurrable. 

2. Same— Feixow Seevasts. 

Where a railroad section hand was killed whlle working on a railroad 
dump car by the forcible striking of the car by the engine attached there- 
to caused by the négligence of those operating the engine, deceased and 
such operatives were fellow servants. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant, -§§ 500, 501. 

Who are fellow servants, see note to Northern Pac. E. Oo. v. Smith, 8 
G. C. A. 668; Flippin v. Kimball, 31 O. 0. A. 286.] 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois. 

The stiit is brought to recover damages for the death of Joseph O'Connor, 
occasioned, as is claimed, by the fault of the défendant in error. The déclara- 
tion contains four counts. The facts asserted, which are common to ail the 
counts, are substantially thèse: The deceased was in the service of the de- 
fendant in error as a workman on a section of its railway under the direction 
of a section foreman, and engaged in repairlng the track and roadbed a short 
distance east of Galesburg, 111. On September 4, 1902, the railway company 
brought to the place of the accident a gravôl car of the character known as 
"The Roger Ballast Dump Car," from which gravel was discharged upon the 
track through an opening or chute in the floor of the car. This car, loaded 
with gravel and certain foreign substances in large lumps, was hauled to the 
place by a locomotive engine, and stood there, according to the allégation in 
some of the counts, coupled to the engine. In attempting to dump the graVel 
the lumps of foreign substance obstructed the opening, preventing the dis- 
charge of the gravel. The roadmaster thereupon directed the deceased to 
mount the car and to remove the obstructions in the opening or chute. He 
obeyed, and was engaged in that work when, according to the first count, he 
caused the obstruction which prèvented the discharge of the grave! to be re- 
moved, whereby the gravel flowed from under him and out of the car, causing 
him to fall into the opening, and thereby caused his death. According to tho 
other counts, while he was so engaged in removing the obstruction to the flow 
of the gravel, the locomotive engine was caused to move along the track and 
wlth gréa t force to strike the gravel car, whereby the obstructions to the flow 
of the gravel were removed from the opening, and the gravel, passing from the 
car with great fipeed, caused the deceased to slide into the opening, and the 
gravel and the other substance tq fàll upon him, therçby causing his, death. 
Each count contains the allégation that It was hot the duty of the deceased to 
unload the gravel; that lie had no expérience! In diseharging such duty, and 
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was wholly unfamillar with the danger attendant upon sucTi service; that the 
roadmaster knew the employment to be dangerous, but failed to advise the 
deceased of . the attendant danger. 

A gênerai demurrer was Interposed to the déclaration and was sustained; 
whereupon, the plaintiff below electing to stand by the déclaration, there waa 
judgment dismissing the suit. The présent writ of error Is sued out to review 
that ruling. 

John F. Golden, for plaintiff in error. 
Robert Dunlap, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER. Circuit judges. 

JENKINS, Circuit Judge. The déclaration in each count, while 
averring that the service in which the deceased came to his death 
was without the service he had contracted to render, and while 
asserting that he was ignorant of the attendant danger of the serv- 
ice he was ordered to perform, and that the roadmaster knew of 
the danger but failed to advise the deceased thereof, nowhere as- 
serts that the défendant in error or its roadmaster knew, or had 
reason to believe, or by the exercise of reasonable care and observa- 
tion could hâve known, that the deceased was inexperienced or of 
immature judgment, or of tender years, or ignorant of the attend- 
ant danger of the service to which he was ordered. In dealing with 
the facts pleaded, we are compelled to assume that the deceased 
was a man of mature judgment, of ordinary intelligence, and ac- 
quainted with the workings of the laws of nature which are of 
common observation. Assuming, then, that the roadmaster was 
a vice principal; that the deceased was temporarily withdrawn 
from the service he had engaged to perform; that he was directed 
to enter upon another and more dangerous service, with the périls 
of which he was unacquainted (if we are permitted to assume 
that he was ignorant of the law of gravity) — the question arises 
whether the déclaration is sufficient without an allégation that 
the railway company or its roadmaster knew or had reasonable 
cause to believe that the deceased was ignorant of the dangers 
attendant upon the service to which he was ordered. This ques- 
tion is not a new one in this court. In Reed v. Stockmeyer, 74 
Fed. 186_, 20 C. C. A. 381, we held that the liability of a ma'ster in 
case of injury to his servant received in an employment outside 
of that for which he had engaged arises, not from the direction of 
the master to the servant to départ from the one service and en- 
gage in the other and more dangerous work, but from failure to 
give proper waming of the attendant danger in cases where the 
danger is not obvions, or where the servant is of immature years, 
or unable to comprehend the danger. This principle is sustained 
by abundant authority. In addition to the cases considered in our 
décision, we need only refer to the cases of Klochinski v. Shores 
Lumber Company, 93, Wis. 417, 67 N. W. 934; Murphy v. Rock- 
well Engineering Company (N. J. Sup.) 57 Atl. 444; Felton v. 
Girardy, 104 Fed. 127, 43 C. C. A. 439; Deisenrieter v. Kraus- 
Merkel Malting Company, 97 Wis. 279, 289, 72 N. W. 735; Sladkv 
V. Marinette Lumber Company, 107 Wis. 250, 260, 83 N. W. 614'; 
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Wagner v. The Piano Manufacturing Company, 110 Wis. 48, 85 
N. W. 643. 

So far as recovery is sought by reason of the forcîble striking of 
the car by the engine, caused by the carelessness of those operating 
the engine, it is clear that the deceased was a fellow servant with 
the operator. Northern Pacific Railroad Company v. Peterson, 168 
U. S. 346, 16 Sup. Ct. 843, 40 L. Ed. 994; Martin v. Atchison, To- 
peka & Santa Fé Railroad Company, 166 U. S. 399, 17 Sup. Ct. 
603, 41 L. Ed. 1051 ; Northern Pacific Railway Company v. Dix- 
on, 194 U. S. 338, 24 Sup. Ct. 683, 48 L. Ed. 1161. 

We need not consider the contention that the master, failing in 
duty to his servant, cannot avoid liability because the négligence 
of a fellow servant contributed in some degree to the injury, be- 
cause we hold there is no apt allégation in this déclaration showing 
failure of duty on the part of the master. 

The judgment is affirmed. 



FIRST NAT. BANK OF COUNCIL BLUFFS, lOWA, v. MOORB. 

(Circuit Court of Appeals, Nlnth Circuit. May 1, 1905.) 

No. 1,148. 

1. BrLi-s AKD Notes— Action by Assignée— Validitt ov Assignment. 

Wtiere, in an action by an assignée of certain notes, the complaint al- 
l^ed that the notes had been assigned and dellvered to plalntlfC, and évi- 
dence that they were transferred and dellvered to plaintiff by the payée, 
long before a written assignment thereon vras made, was admitted with- 
oiit objection, such évidence establlshed a prima facle case, regardless 
of the validité of the assignment. 

2. Same— Negotiable Notes— Pabol Assignment. 

In the absence of a statuts to the contrary, a written assignment of a 
negotiable note, payable to order, is not necessary to transfer an équitable 
title to the note to the transférée. 

3. Same— Action— FoEEiGN Law. 

Where certain negotiable notes sned on were transferred by paroi in 
lowa, the transférée was entltled to maintain a suit thereon in his own 
name under the law of that state. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

The First National Bank of Oouncil Bluffs, lowa, the plaintiff in error 
herein, brought an action against the défendant in error to recover upon three 
jiroinlssory notes of date January 2, 1897, made by him to the Citizens' State 
Bank of Council Bluffs, lowa, two of said notes being for $2,ôOO each and one 
for $800. and ail made due and payable six months after date. The com- 
plaint alleged that on January 2, 1902, the payée of the notes, by an Instru- 
ment in writing, assigned and transferred the same to the plaintiff in error, 
and that the said payée dellvered sald notes to the plaintiff in error. The 
défendant in error answered, denylng upon information and belief the assign- 
ment and delivery of the notes, and settlng up as an aflSrmatIve défense fraud 
in obtainlng the original note for the renewal of whlch the notes in suit were 
made, and failure of considération for such original note. Upon the trial of 
the cause the plaintiff In error introduced in évidence the déposition of T. G. 
Turner, formerly a clerk In the Citizens' State Bank, who testified In sub- 
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stance that the notes h'ad been In tlae possession of the plaintiff In error long 
prier to January 2, 1902; that the stock of the plaintiff in error was bought 
up by the Oitizens' State Bank, aDd the two banks oecame Consolidated, there- 
after doing business under the name of the plaintiff iu error; that the latter 
took over ail the assets and assumed ftll the liabilities of the Citizens' State 
Bank, and that the written assigument of the notes had been made for the 
purpose of enabling the plaintiff in error to bring an action thereupon. The 
written assignaient of the notes was offered in évidence, It purported to hâve 
been slgned by the Citizens' State Bank, by Charles R. Hannan, cashier; but 
when it appeared from the testimony that the name of Charles R. Hannan, 
cashier, was written, not by himself, but by T. G. Turner, objection was made 
to the instrument on the ground that the exécution and delivèry of the assign- 
ment had not been proven, and that it had not been shown that Turner had 
authority to sign Hannan's name thereto. AS to the authority of Turner to 
sign the name of Hannan, Turner testlfled that on January 2, 1902, Hannan 
was the cashier of the Citizens' State Bank, and that he (Turner) was the 
vice président of the plaintiff in error, and that he had verbal authority from 
Hannan to sign his name to any Instrument necessary to close iip the business 
of the Citizens' State Bank. Ile admitted that he did not consult Hannan 
about signing his name to the Instrument, but testlfled that Hannan knew 
that he had signed It and made no objection thereto. The objection to the 
admission in évidence of the written assignment was sustalned by the court. 
The plaintiff In error then moved for leave to amend ils complaint so as to 
allège as follows: "That long prior to January 2, 1902, and after the maturity 
of said note, the Citizens' State Bank of Council Bluffs, for value received, 
sold aiid delivered to the plaintiff the note hereinbefore set out, and that ever 
since said time plaintiff has been the owner and holder of said note and in 
sole possession thereof," and moved the court to continue the cause in order 
to glve opportunity to procure the attendanee of some of the ofiBcers or direct- 
ors of the Citizens' State Bank for the purpose of proving the same. The 
court denied permission to make the amendment, on the ground that to allow 
it would be practically to set aside a stipulation that had been entered into 
before the trial, whereby a similar allégation had, by the consent of the par- 
ties, been struck from the complaint, and overriiléd the motion for a con- 
tinuance. The plaintiff in error thereupon renewed its oÊfer of the assign- 
ment and of the notes sued upon, to which offer the défendant in error inter- 
posed the same objections as before. The objections were sustalned, and, 
the plaintiff in error having rested, the défendant in error moved the court 
to direct a verdict in his favor on the grOund that the évidence introduced 
did not sustain the cause of action set forth in the complaint, nor any cause 
of action, on the part of the plaintiff in error against the défendant in error. 
The court allowed the motion, and the jury, under the instructions of the 
court, were directed to returu a verdict for the défendant in error. The rul- 
ings of the court in thèse matters were excepted to by the plaintiff in error, 
and those exceptions form the basls of Its asslgnments of error. 

James Kiefer and James McNeny, for plaintiff in error. 
Geo. McKay and L. C. Gilman, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the case as above). In 
the view which we take of the law of this case, it becomes unneces- 
sary to consider the question whether the written assignment of 
the notes was properly executed or was admissible in évidence. 
The complaint contained the allégation that the notes had been 
assigned and delivered to the plaintiff in error. The testimony 
showed that the notes in question were transferred and delivered 
by the Citizens' State Bank to the plaintiff in error long before 
the written assignment was made. No objection was interposed to 
the admission of this testimony on any ground, and it was, we 
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îhink, prima facie sufficient under the pleadings to sustain the 
right of the plaintiff in error to recover on the notes. The objec- 
tions that were made were to the admission in évidence of the writ- 
ten assignment, and to. the testimony tending to show that Turner 
was authorized by the cashier of the Citizens' State Bank to sign 
his name thereto. In the absence of a statute to the contrary, a 
written assignment of a negotiable promissory note payable to or- 
der is unnecessary. An assignment by paroi is sufficient. 7 Cyc. 
S14. And while the title so transferred is équitable, and is subject 
to the défenses which the maker might hâve made prior to notice 
of the transfer, and under the old System of pleading and prac- 
tice, an action to recover on the note could be prosecuted only by 
the holder in the name of the payée (Jones v. Witter, 13 Mass. 
304; Minor v. Bewick, 55 Mich. 491, 22 N. W. 12; Coombs v. 
Warren, 34 Me. 89; Freeman v. Perry, 22 Conn. 617; Martin v. 
Martin, 174 111. 371, 51 N. E. 691, 66 Am. St. Rep. 290; Davis v. 
Lane, 8 N. H. 224; Waters v. Millar, 1 Dali. 369, 1 L. Ed. 180), 
under the code System, by the very decided weight of authority, 
a negotiable unindorsed promissory note, payable to order, may, 
for a valuable considération, be assigned by mère delivery, so as 
to give the transférée the right to recover thereon in his own name. 
Williams v. Norton et al., 3 Kan. 295; Pease v. Rush, 2 Minn. 
107 (Gil. 89); Billings v. Jane, 11 Barb. 620; Savage v. Brevier, 12 
How. Prac. 166; Boeka v. Nuella, 28 Mo. 180; Quigley v. Mexico 
Southern Bank, 80 Mo. 289, 50 Am. Rep. 503; Fultz v. Walters, 
2 Mont. 165 ; White v. Phelps, 14 Minn. 27 (Gil. 21), 100 Am. Dec. 
190; Cassidy v. First National Bank, 30 Minn. 86, 14 N. W. 363; 
Fox v. Harrison National Bank (Kan. App.) 50 Pac. 458; Beard 
v. Bedolph et al., 29 Wîs. 136 ; Moore v. Miller, 6 Or. 254, 25 Am. 
Rep. 518; Harrisburg Trust Co. v. Shufeldt, 87 Fed. 669, 31 C. C. 
A. 190. 

The notes in controversy were made and transferred in the state 
of lowa. We find no statute of that state which requires that such 
an assignment be in writing, nor hâve the courts of that state so 
held. On the contrary, it seems to hâve been there settled by the 
adjudications that not only may such an assignment be made by 
paroi, accompanied by delivery, but that the assignée of such a 
note, so transferred, may maintain an action in his own name to 
recover thereon. In Conyngham v. Smith, 16 lowa, 471, it was 
held that the assignée of a bond by paroi contract of assignment 
may maintain an action thereon in his own name. In Younker 
V. Martin, 18 lowa, 143, in an opinion rendered by Judge Dillon, 
it was h^ld that the transférée by delivery, without indorsement 
of a promissory note payable to order, may maintain an action 
thereon in his own name, but without préjudice to the maker's 
right of set-ofif of equities existing before notice to him of the trans- 
fer. The court said : "Notes are choses in action — that is, things 
which must be recovered by action at law — and, like ail other things 
in action, they may be assigned and the tîtle will pass without in- 
dorsement." The doctrine of that décision was reafïirmed in Pear- 
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son V. Cummings, 28 lowa, 344, and Switzer v. Smith & McGowen, 
35 lowa, 269. 

It is our judgment, therefore, that the judgment be reversed, and 
the cause remanded to the court below for a new trial. 



NORTHERN PAC. RT. CO. v. CUMMISKEY. 

(Circuit Court ot Appeals, Elghth Circuit. April 24, 1905.) 

No. 2,067. 

1. Eaimoads— Accidents TO Trains— CoLiiisioN—lNjUEiEs to Switchman— 

BùiiEs— Violation— CusTOM. 

A custom In railroad yards, permltting ttie use of a main track by en- 
gines and inferior trains wittiout waiting the lapse cf flve minutes after 
the due time of a flrst-elass train, which was reported late, provided there 
was sufflcient time for the eompletlon of the work in hand before the 
arriva] of the belated train at the time reported, as required by a rule of 
the Company, did not Justiftr action on Information as to the delay of such 
first-class train, received nearly an hour before. 

2. Same— Application. 

Where a portion of the main track of defendant's railroad between cer- 
tain stations, for a maximum distance of 15 miles, was used for the trans- 
fer of trains from différent parts of the yards of another railroad, and 
défendant had prepared a separate time-table, coverlng such track, on 
whIch It had prlnted a rule provldlng that when a train stops, or is de- 
layed under circumstances in which it may be orertaken by another train, 
the flagman must go back Immediately wlth dangçr signais a sufflcient 
distance to Insure full protection, such rule àpplied to the opération of 
a transfer train of another company, In charge of a switchman, operated 
over such portion of the track on the time of a passenger train, on It 
appearing that the transfer train was being delayed, and was not going 
to be able to clear the main track in time to prevent a collision with the 
approaching passenger. 

3. SAME— OONTEIBUTORT NEGLIGENCE. 

Rules of a railroad company required that an inferior train, failing to 
cleai* the main track In time to keep out of the way of a superlor train, 
must be protected as provided In another rule, requirlng that a flagman 
be sent back immediately wlth danger signais a sufflcient distance to 
Insure full protection. Plalntlff, a switch foreman, in charge of a trans- 
fer train of another company, started to use a portion of defendant's 
traclson the time of defendant's first-class passenger- train, and though 
he saw such train approaching more than a mile away, and might easily 
hâve alighted and signaled the passenger train, as required by the rule, 
he dId nothing except attempt to signal the passenger train wlth a lan- 
tern In à dlm twllight, even after he observed that his signal had not been 
seen or was not being observed, whereupon a collision occurred and plaln- 
tlff waa injured. Held, that plalntlff was guilty of contributory négli- 
gence precludlng recoyery. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

L. T. Chamberlain and Alfred H. Bright (C. W. Bunn, on the 
brief), for plaintiflf in error. 

F. D. Larrabee (Mathias Baldwin, on the brief), for défendant in 
error. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 
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HOOK, Circuit Judge. Cummiskey recovered a judgment 
against the Northern Pacific Railway Company for injuries sus- 
tained in a rear-end collision which occurred upon one of the tracks 
of that Company at Minneapolis, Minn. He was the foreman of 
a switching crew in the service of the Minneapolis, St. Paul & 
Sault Ste. Marie Railway Company, commonly called the "Soo" 
Company, and at the time of the accident was engaged in con- 
ducting the transfer of a train through the yards of the Northern 
Pacific. The railroad tracks of the Northern Pacific which hâve 
immédiate relation to the case extend from Northtown Junction 
across the Mississippi river to Fifteenth avenue, a distance of be- 
tween two and three miles. Between those two points is located 
what is known as the Northeast Minneapolis yard of the Northern 
Pacific, and through it run two main line tracks — one for north or 
west bound trains, and the other for south or east bound trains. 
Commencing at a point a short distance below Northtown Junc- 
tion, the main line tracks, flanked on both sides by switches and 
sidings, run southward in a straight line for a distance of more than 
a mile, and then turn sharply to the west, and cross the Mississippi 
river at right angles to their former course. Within the bend of 
this curve and for a part of the distance along the straight line 
are a large number of switch tracks, covering a latéral space 
of between 150 and 200 feet. The "Soo" Company owned rail- 
road yards at Shorham, eastward of the Northern Pacific tracks, 
and also yards on the west side of the river, and by arrangement 
with the Northern Pacific it secured the right to transfer its trains 
from one to the other over the tracks and through the yards of the 
latter company. On the morning of December 10, 1902, Cum- 
miskey, as switch foreman, was in charge of one of thèse transfer 
trains of the "Soo" Company, consisting of an engine and 25 cars, 
and it was his purpose to take the same from Shorham across the 
river to the yards of his cOmpany there located. His course was 
over a track running from Shorham a half or three-quarters of a 
mile to a connection with the Northern Pacific tracks at a point 
called Atlantic Junction, which was eight-tenths of a mile below 
Northtown Junction, thence across two or more tracks of the 
Northern Pacific until he was upon the south-bound main line of 
that company, and thence southward and westward along that line 
and across the Mississippi river until he came to a switch about 
Fifteenth avenue, which would let him oiï into the yards of his own 
company. 

On the morning of the accident he arrived at Shorham, where 
his dttties comm-enced at 6 o'clock. He immediately sought to 
communicate with the train dispatcher of the Northern Pacific 
to leam the whereabouts of passenger trains No. 8 and No. 4, 
both of which were due to use the main line on which he expected 
to travel between half past 6 and 7 o'clock. He called up the 
public téléphone exchange in Minneapolis, and asked for the num- 
ber of the train dispatcher. The young woman who occupied the 
positon of night operator at the exchange asked him what he wished 
to know. He replied that he desired to ascertain how Northern 
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Pacific No. 8 and No. 4 were, and she told him that the former was 
on time, and that the latter was 10 or 15 minutes late. It appeared 
that some time before this the train dispatcher of the Northern Pa- 
cific, not desiring to be bothered by public inquiries as to thèse 
trains, was accustomed at some time between 5 and 7 o'clock in 
the morning to advise the téléphone operator as to the time of the 
trains and then she would impart the information to inquirers; 
and Gummiskey said, and it was not denied, that previously the 
dispatcher had in substance told him to inquire of her. Passenger 
train N6. 8 was due at Northtown Junction at 6 :35 and at Atlantic 
Junction at 6:38; but with this train we hâve no further concern, 
because it passed shortly before Gummiskey arrived with his trans- 
fer train at Atlantic Junction, and had no connection with the 
accident. Train No. 4 was a first-class passenger train from Port- 
land, Or., and was scheduled to arrive at Northtown Junction at 
G :50 and at Atlantic Junction at 6 :52 in the morning. 

After receiving the information àbout 6 o'clock that No. 4 was 
10 or 15 minutes late, Gummiskey then obtained his bills and list 
of cars, from which he ascertained the cars he was to take over, 
assisted in making up his train, and started for Atlantic Junction. 
He arrived there at 6:44 a. m. His front brakeman opened the 
switcheSj and let the train in on the south-bound main line. Gum- 
miskey closed the switches as the train passed over. His train 
straightened out on the main line and was fairly under way about 
'6 :50, the time at which No. 4 was due at Northtown Junction, eight- 
tenths of a mile northward, and two minutes before the time it 
was due at Atlantic Junction. There was convincing évidence that 
No. 4 was on time that morning, and had been on time at every 
station within 93 miles of Northtown Junction. The train dis- 
patch er 's sheetmade up from télégraphie advices from stations 
along the line so showed. The conductor and the engineer of the 
train so testified. The engineer of Gummiskey's transfer train 
said that upon pulling away from the crossover switch at Atlantic 
Junction he saw the headlight of No. 4 behind him at Northtown 
Junction. A pedestrian, Schonebaum, who exchanged greetings 
with Gummiskey immediately after he had closed the last switch, 
had walked but from 50 to 75 feet when he saw the headlight at 
Northtown Junction. The évidence against this fact consists large- 
ly of calculations predicated upon the distance covered by Gum- 
miskey's traini the approximate speed of its passage, the time when 
Gummiskey says he saw the approaching passenger train, and the 
time of the collision, and it should not prevail against the very clear 
and positive évidence to the contrary. The transfer train proceeded 
on its way fiouthward with Gummiskey upon the rear car. He 
testified that when he had gone about 1,800 feet from Atlantic 
Junction he for the first time discovered the headlight of No. 4 
at Northtown Junction, more than a mile away. Shortly after- 
wards, while standing upon the rear car of his train, he gave to 
the approaching train the slow signal with his white lantern, and 
thereafter the signal to stop. But the signais were not seen by 
the engineer, and near the middle of the curve, about two-thirds of 
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a mile from Atlantic Junction, a collision with the rear end of the 
transfer train occurred, throwing Curamiskey to the ground, and 
inflicting upon him the injuries complained of. It was then at 
least 40 minutes before sunrise. There was testimony on behalf 
of Cummiskey that it was break of day, and that there was sufficient 
natural light to enable one to see objects as large as a car within 
a distance of half a mile; also testimony to the contrary. The 
headlight of No. 4 was burning, also the headlight of the transfer 
engine, and the signal lights of the various switches and on the 
sémaphores. 

The engineer of the passenger train testified that on account of 
the dim and uncertain light and the curve he was unable to discover 
the transfer train until too late to prevent the collision. There 
was, however, a fair conflict in the évidence upon this subject, 
and also as to the rate of speed of his train, and, in view of the ver- 
dict of the jury, we must assume that the passenger train was run- 
ning too rapidly through the yards, and that the engineer neg- 
ligently failed to keep a proper lookout for obstructions. 

We therefore turn to a considération of the défense that Cum- 
miskey was guilty of négligence directly contributing to his injury. 
It is contended by the railway company that by taking his train 
upon the main track at the time he did he violated one of the spécial 
rules governing the movement of trains over that part of the 
railroad; also that when he saw passenger train No. 4 rapidly 
following him he violated other rules of the company, one of which, 
numbered 299, imperatively required that he immediately leave 
his own train and go back as far as he could to flag the other; 
and that his failure to observe those rules resulted in the collision. 
The verdict of the jury and a fair conflict in the évidence make 
it unnecessary that we consider the alleged violation by him of 
other rules than those just referred to. The following excerpts 
from the rules, which were received in évidence, are sufficient for a 
considération of those contentions of the company which challenge 
our attention : 

Spécial Rnle. 

Yard engines in yard limits will work on time of flrst-class trains after they 
are five minutes past due, and will work on time of ail other trains until they 
arrive, but will relinquish track immediately iipon arrivai of such trains. 
Delayed flrst-class and ail other trains will be uuder proper control in yard 
limits expecting to find yard engines uslng main tracks. 

General Rules. 

60. The greatest care and watchfulness must be exercised to prevent injury 
or damage to persons or property; in case of doubt take the safe course and 
run no risk. 

207. Those giving signais must locate themselves so as to be plainly seen, 
and make them so as to be plainly understood. * • • Employés whose 
duty may require them to glve signais, must provide themselves with the 
proper appliances, keep them in good order and ready for use. 

285. An inferior train must keep out of the way of a superior train. 

290. A train faillng to clear the main track by the time required by rnle 
must be protected as provided in rule 299. 

299 (a). When a train stops or is delayed under circumstanees in which it 
may be overtaken by another train the flagman must go back Immediately 
with danger signais a sufficient distance to insure fuU protection. 
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(f) Should the speed of a train be reduced or its rear endangered, making 
It necessary to check a following train before a flagman can get back, lighted 
red fusées sball be thrown on the track at intervals. 

(g) Responsibility for protection of a train rests with conductor and engi- 
neer, and they must know that thelr brakemen, flagmen and the firemen are 
conversant with and fully understand the application of ail ruies relating to 
the protection Qf trains, and comply therewith. 

The spécial rule above quoted prohibited Cummiskey from ven- 
turing upon the main Une with his train until after No. 4 was five 
minutes past due ; that is, until after 6 :57. Evidence was intro- 
duced, however, tending to show that there was a custom in those 
yards permitting the use, by engines and inferior trains, of the main 
line without awaiting the lapse of five minutes after the due time 
of a first-class train which was reported late, provided there was 
sufficient time for the completion of the work before the arrivai 
of the belated train at the time reported. But even such a custom 
would not justify action upon information received so long before 
as to be in the very nature of things unreliable. Cummiskey 
was familiar with the rules. As foreman of the switching crew 
he was in charge of the transfer train with the authority of a con- 
ductor, and its movements were subject to his order. It was 
fully three-quarters of an hour before he went upon the main line 
that he received information from the téléphone operator as to 
the time of No. 4, and it was then reported only 10 or 15 min- 
utes late. He took no other précaution and made no other in- 
quiry, although he said that sometimes theretofore he got his 
information as to the train from his own yardmaster, sometimes 
from the Northern Pacific train dispatcher, sometimes from the 
téléphone operator, and sometimes he would wait at Atlantic 
Junction until it was more than five minutes overdue before taking 
the track. The duty was incumbent upon him to exercise "the 
greatest care and watchfulness to prevent injury or damage to 
persons or property," and in case of doubt "to take the safe course 
and run no risk." It was shown that even had No. 4 been 10 or 
15 minutes late at 6 o'clock, when he received the report, it could 
easily hâve made up the time before it reached the yards, and 
he said that he knew of trains reported late that came in on time, 
and others that, though still belated, had come in earlier than 
reported. So it was that when his train entered on the main 
line he had no information upon which he was entitled to rely 
that No. 4 would not be immediately behind him, and he must 
hâve known that his course might resuit in most serions consé- 
quences, especially in the event of concurring négligence of the 
engineer of that train. He knew that if No. 4 was on time, or 
less than five minutes late, it had the right to the track, and its 
engineer had a right to assume that his way was not obstructed 
by other trains. He knew that if that train was on time or less 
than five minutes late he had no right to go upon the track, and 
when he went there he did not know whether it was late or not. 
His clear duty, in the absence of other information than that 
which he possessed, was to wait at Atlantic Junction until five 
minutes after the due time of No. 4 at that place, and, failing to 



NOBTHSBN PAC. ET. CO. V. C0MMI8KET. 513 

observe that duty, he was not in the exercise of ordinary care. 
Had he waited, that train would hâve passed and the collision would 
not hâve occurred. 

The Circuit Court instructed the jury that rule No. 299, which 
required the sending hack of a flagman, did not apply "to such 
a train as plaintiff was engaged on, and in that place" ; but 
that had his train been any other than a transfer or switching 
train operated in the yards he would hâve been held to a compliance 
with the rule, and his failure in that respect "would hâve been 
négligence of itself." And although it was held that the rule 
was not applicable, the court further instructed the jury that if 
a man of ordinary care and prudence would, under the existing 
circumstances, hâve sent a flagman back, then Cummiskey should 
hâve done se, and if his neglect of that duty helped to cause the 
accident he could not recover. To the jury, therefore, was com- 
mitted the détermination of the question whether ordinary care 
required the doing of that which the company contends it required 
by a spécifie rule applicable to the case. If the rule applied, and 
it imposed upon Cummiskey the duty to send a flagman or to go 
back himself and flag the approaching passenger train, it was error 
to make the existence of that duty dépendent upon the conception 
of either court or jury of the requirements of ordinary care. There 
was no contention that the rule was unreasonable or that Cum- 
miskey was not fully cognizant of it. 

Whether the instruction of the Circuit Court was right involves 
a considération of the character of the track upon which Cum- 
miskey was moving, whether his engine and 25 cars constituted a 
train within the meaning of the rule, and the conditions appear- 
ing to him under which he was called upon to act. The only part 
of rule 299 that need be fully recited in this connection is the provi- 
sion: 

"When a train stops or Is delayed under circumstances In which It may be 
overtaken by another train, the flagman must go back immediately with dan- 
ger signais a sufiicient distance to insure fuU protection." 

After the transfer train had cross ed over the tracks at Atlantic 
Junction, and puUed out upon the south-bound track, the last switch 
being lined up behind it, it was then upon the main line of the 
Northern Pacific. Although the track was in fréquent use for switch- 
ing and the transfer of trains, its primary character was that of 
a main line, and it was as much so as any other section of the 
road of equal length between St. Paul and the coast. It was used 
by through trains, both passenger and freight, and its use for 
other purposes was in subordination thereto, and so declared in 
unmistakable terms in the rules promulgated by the company. 
In no proper sensé could the track upon which the transfer train 
was moving be called a switch or side track. A separate time- 
table, complète in itself, covering the railroad tracks from North- 
town Junction to the union stations at Minneapolis and St. Paul, 
the maximum distance being about 15 miles, had been previously 
issued and was in force at the time of the accident; and upon 
137 F.— 33 
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this time-card the officiais of the Northern Pacific had catised the 
rule in question, with others, to be printed for the government of 
those using the tracks in the movement of trains. The track upon 
which Cummiskey was moving with his transfer train was covered 
by this time-table, and no other part of the Unes between North- 
town Junction and the union stations of Minneapolis and St. Paul 
was more truly a part of the main line. Whatever may be said 
as to a switch track, seldom if ever traversed by a through train, 
it must be admitted that if the rule was in force at ail in the 
territory covered by the time-table it was in force upon the main 
line track upon which Cummiskey was moving. If eSect is to be 
given to the intention of the railway officiais whose province and 
duty it v?as to make such rules and to prescribe their sphère of 
opération, there can be no doubt as to the construction to be 
adopted. The printing of the rule upon a* time-table relating to 
the locality and embracing the track in question clearly évidences 
their intention, and that the rule applied to the track was the 
undisputed testimony of the men who were respectively the division 
superintendent and assistant division superintendent at the time of 
the accident. 

Nor is there more room for doubt or conjecture as to the appli- 
cability of rule 299 when we corne to the considération of the 
character of the train which Cummiskey had charge of. If under 
the rule it was the duty of the conductor of a regular freight train, 
delayed upon this main line, to send a flagman back to protect 
his rear from an approaching passenger train, what satisfactory 
reason can be suggested for holding that under similar conditions 
it was not likewise the duty of the conductor of a transfer train? 
Cummiskey's train consisted of an engine and 25 freight cars, 
and, being either stopped or delayed upon the main line, it was as 
much a menace or source of danger as if it had been a train of any 
other kind or character. He himself testified that if his trans- 
fer train had broken down or been derailed he would hâve sent 
a flagman or gone back himself far enough to give the approaching 
train a reasonable distance in which to stop. A practical inter- 
prétation of the meaning of the word "train" in the rule was 
made by the railway company by the discharge, a few months 
prior to the accident to Cummiskey, of an employé who failed 
to go back with a flag to protect some cars in charge of a switch- 
ing crew on the north-bound main track near Atlantic Junction. The 
neglect was in the omission to comply with the very rule now be- 
ing considered, and it resulted in a collision with a passenger train. 
The différence between the two cases seems to be that in one the 
train or cars were in charge of a switching crew upon the north- 
bound main track, and in the other the train was a transfer train 
upon the south-bound main track. Other portions of the gênerai and 
spécial rules appearing upon the time-table confirm the conclusion 
that an interprétation that would exclude the engine and 25 cars 
in charge of Cummiskey from the meaning of the word "train" 
would not be in accord with either the letter or the spirit of the 
rule in which that term is employed. The course of the engine 
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and cars was for a mile and a half upon the main line of railroad, 
and, while it might be said that they composed an "irregular train," 
nevertheless they made a train the présence of which upon the 
track when stopped or delayed would give rise to a danger which it 
was the purpose of the rule to guard against. The reason of the 
rule applies to such a train, and the letter is broad enough to com- 
prehend it. Johnson v. Southern Pacific Company, 196 U. S. 1, 25 

Sup. Ct. 158, 49 L. Ed. . 

The facts in the case, either conceded or fuUy proved, also show 
that that part of rule 299 which required the sending back of a 
flagman was applicable to the conditions confronting Cummiskey 
and of which he was fuUy cognizant. After his train had crossed 
the tracks at Atlantic Junction, and had straightened out upon 
the south-bound main line, he said to Schonebaum, a witness : 
"Yes, we are a little late; if we do not get a move on thèse cars. 
No. 4 will catch us if she is no later than reported ;" or, as that 
witness testified, "I will hâve to hurry and catch my train and 
watch out for No. 4." Aside from the overwhelming testimony that 
the passenger train, No. 4, was on time, and that its headlight was 
either then in view or appeared at Northtown Junction almost 
immediately thereafter, Cummiskey himself admitted that he dis- 
covered the approaching headlight when it was more than a mile 
away. The progress of the transfer train was retarded by frosted 
and slippery rails, by the lightness and inefïiciency of the engine 
considering the load it had to pull, and by the inability of the 
engineer to get sand under the wheels. It was not making the 
speed it was expected to make, it was delayed while occupying 
the main line upon the regular time of the passenger train, and 
Cummiskey knew that the information, obtained by him nearly 
an hour before, that that train was late was either incorrect or 
that the time had been made up, for the train was in sight and 
was rapidly approaching him. While standing upon the last car 
of his train he gave the slow signal with his white lantern, and 
he thought that it was answered by the shutting off of the steam, 
but immediately afterwards he discovered, as he said, that the train 
was coming on more rapidly than before. It was apparent to 
him that his signal had not been seen, or at least that it was not 
being observed. His own train was moving along slowly, about 
eight miies an hour, or, as one witness testified, about twice as 
fast as an ordinary man could walk. He said that at that rate 
of speed he could easily hâve descended to the track; but in- 
stead of doing so he stood near the rear end of the last car, and 
waved to an fro, in such light as existed about 40 minutes be- 
fore sunrise, the lantern which he had in his hand. After he dis- 
covered that the passenger train had not obeyed his signal, but 
was rapidly approaching him, suiïïcient time remained for him 
to hâve descended to the track and gone back, as was required 
by the rule. His failure to do so resulted in his injury. We 
can perceive no escape from the conclusion that the rule which 
the court excluded, or rather the portion of it to which attention 
has been directed, applied to the place, the train, and the occasion. 
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How others construed the rule is shown by tHe action of the con- 
ductor of the passenger train, who immediately after the collision 
sent a flagman back, and went forward himself to flag trains from 
the south. 

But even if it should ndt be declared that Cummiskey's train 
was "delayed" within the meaning of rule 299, there is another 
considération which leads to the same resuit. Rules 285 and 290 
read together required, "An inferior train failing to clear the main 
track in time to keep out of the way of a superior train must be 
protected as provided in rule 299," and Cummiskey neglected to so 
protect it. Rule 299 contains various requirements for the protec- 
tion of trains, but it does not follow that, because some of them 
are not applicable to a particular emergency, none of them are. 

It was contended that the rule requiring the sending back of a 
flagman had been abrogated by a custom prevailing in the yards 
to signal from the rear end of the train, but, as the jury were 
instructed that the rule was not applicable to the case, the évidence 
touching the alleged custom was not passed upon. 

The judgment is reversed, and the cause remanded for a new 
trial. 



UNITED STATES V. BIRDSEXE. 

(Circuit Court of Appeals, Nlnth Circuit. May 1, 1905.) 

No. 946. 

Public Lands— Géant to Railboad— Suevet— Cutting Timbee. 

The partial survey by the United States of a section of public land 
by running Unes on two sides of it is insuffleient to identify it as an 
odd-numbered section, within the grant to the Northern Pacific Rallroad 
Company, so as to relieve one cutting timber thereon from llability to 
the United States. 

In Error to the District Court of the United States for the Dis- 
trict of Montana. 

Cari Rasch, U. S. Atty. 

W. F. Sanders, for défendant in error, 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY. 
District Judge. 

PER CURIAM. The United States, as plaintiflF, commenced 
an action against Mattie Birdseye, as executrix of the last will and 
testament of Charles G. Birdseye, deceased, to recover the sum of 
$3,655, the alleged value of 14,620 railroad ties manufactured from 
timber alleged to hâve been eut by the décèdent from certain lands 
of the United States in the state of Montana. The complaint al- 
leged that on December 1, 1900, and long prior thereto, the plaintiff 
in error was the owner and entitled to the possession of 14,620 rail- 
road ties manufactured out of timber and logs eut from unsurveyed 
government lands, which lands, when they shall hâve been sur- 
veyed, will be within township 11 north, of range 9 west, Montana 
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meridian, and that said Charles G. Birdseye wrongfully and un- 
lawfully took possession of the said ties and disposed of and con- 
verted the same to his own use and benefit, to the damage of the 
plaintiff in error in the sum of $3,655. The défendant in error, in 
her answer to the complaint, pleaded payment to and settlement 
with the United States for 700 of the ties eut and converted, and 
denied the ownership of the United States in the remainder thcreof. 
The answer then proceeded to allège by way of affirmative défense 
that the défendant in error was not liable on account of said ties, 
for the reason that the same were eut from section 27 in said town- 
ship, and that that section had been partially surveyed by the 
United States by lines run on two sides thereof ; that said land is 
agricultural land, and within the place limits of the congressional 
land grant to the Northern Pacific Railway Company, and was and 
is the property of said corporation or its grantees; that the said 
railway company had taken possession of said land, and had sold 
the timber thereon, and at the time of the cutting thereof by said 
Charles G. Birdseye the said lands had come by mesne conveyances 
into the possession of the Big Blackfoot Milling Company, which 
company licensed the said Birdseye to enter upon said land and eut 
ties thereon ; and that at the time of cutting said ties said land did 
not belong to the plaintifï in error. The plaintifï in error demurred 
to that portion of the answer which sets up said affirmative défense 
on the ground that the same does not state facts sufficient to con- 
stitute a défense to the complaint, or to any portion thereof. The 
court overruled the demurrer. The plaintifï in error declined to file 
a replication to the answer, and elected to stand upon the demurrer. 
The court thereupon dismissed the complaint. It is assigned as 
error that the court erred in overruling the demurrer and in dis- 
missing said action. 

On the authority of the décision of the Suprême Court of the 
United States in the case of the United States of America v. The 
Montana Lumber and Manufacturing Company et al. (decided in 
that court on February 20, 1905) 196 U._ S. 573, 25 Sup. Ct. 367, 

49 L. Ed. , the judgment of the District Court is reversed, and 

the cause is remanded, with instructions to sustain said demurrer, 
and for further proceedings in said cause. 



In re INGALLS BROS. 

(Circuit Cîourt of Appeals, Second Circuit. March 1, 1905.) 

No. 121. 

BANKETTPTCT— TlMTC FOB FiLING PEOOF OF CLAIMS— POWEK OF CoUET TO 
EXTEND. 

Within the meaning of Bankr. Aet 1898, e. 541, § 57n, 30 Stat. 561 [U. 
S. Comp. St. 1901, p. 3444], which provides that elalms shall not be proved 
against a bankrupt estate subséquent to one year after the adjudication, 
a claim is not proved until it has been flled, and nelther the court nor 
a référée has any dlscretionary power to permit the filing of proofs of 
daim after the expiration of such year, either nunc pro tune or other- 
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wlse, nor Is thelr power In that respect enlarged by the fact that the 
proofs were delivered to tbe trustée withln said year. 

Appeal from the District Court of the United States for the 
Northern District of New York. 
The following is the opinion of King, Référée: 

Three alleged credltors herein hâve flled pétitions asking leave to file proofs 
of claims not filed within a year after adjudication. Witliin tiiat year J. B. 
Orcutt Company verified a proof for $803.68; C. H. Dauchy Company, a proof 
for $3,535.67; Charles Duncan, a proof for $3,844. The Orcutt and Dauchy 
proofs were duly received by sald Duncan, who is the trustée berein, for the 
purpose of being flled with the référée, and, together with hls personal proof, 
were handed to bis officiai attorney, with instructions to file ail three proofs. 
The attorney Instructed bis elerk to file them, but the clerk neglected to do 
so. Certain credltors bave objected to their being now flled. 

Tbe question for détermination is whether, as matter either of right or of 
discrétion, thèse proofs can now be flled. The earnestness and ability of 
counsel bave left llttle to be said, and no attempt will be made to follow out 
ail the rarious lines of argument suggested; but it seems désirable to indi- 
cate soœething of tbe considérations involved in the décision reached. 

The petitioners assert two things, viz.: (1) That neither section 57n (Act 
July 1, 1898, c. 541, 30 Stat. 561 [U. S. Comp. St. 1901, p. 3444]), nor any 
other provision of tbe bankrupt act, limits the flllng of a proof of claim to 
a year or any particular time after adjudication; and (2) that if this be not 
true, then the last sentence of gênerai order 21 (1) 89 Fed. Jx, 32 O. C. A. 
xxii) opérâtes to confer jurisdiction, under the circumstances of this case, to 
permit filing after tbe expiration of a year nunc pro tune as of a date within 
the year. 

Briefly stated, the argument for the flrst proposition is that section 57a 
(30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]) deflnes a proof of claim as "a 
statement under oath, in writing, signed by a creditor, setting forth tbe 
claim," etc.; that subdivision "e" provides that "claims after being proved 
may, for the purpose of allowance, be flled by the claimants before tbe réf- 
érée"; that subdivision "d" provides that "claims which bave been duly 
proved shall be allowed, upon receipt by or upon présentation to the court 
(référée)," etc.; that subdivision "n" provides that "claims shall not be proved 
against a bankrupt estate subséquent to one year after adjudication"; that 
a "proof" is a claim "proved"; that the word "proved" must be assumed to 
bave been employed in but a single sensé and with a single meaning in the 
same section, and was not designated and cannot be construed to bave in sub- 
division "n" any larger meaning than in "a," "c," or "d"; in short, that no 
logieal or necessary construction of subdivision "n" Imposes any limitation 
upon the time of flllng, but the contrary; and, flnally, applying the section 
to the facts of this case, that the three claims in issue, havlng been "proved" 
within the year, may be flled at any time. 

As a matter of flrst impression, the construction urged seems almost eon- 
clusively reasonable. Pursued further, however, the proposition is perhaps 
reduced to the absurd, when it is seen that the prohibition against "proving" 
in its llteral efCect would not prohibit — would simply forbld an act which per 
se would be not only utterly barmless but utterly foolish, unless logically re- 
lated to some further act designed to render it effective. If "proved" in sub- 
division "n" is the mère équivalent of "proof" in subdivision "a," and "proved" 
in subdivisions "c" and "d," there seems to be notbing better than some 
purely spéculative reason for subdivision "n," since practically the time of 
vérification can make no possible différence to parties in interest except as 
involved in the time of filing. "Proof" under subdivision "a" involves no- 
body save the creditor himself; filing — "proved" — under subdivision "n" in- 
volves notice to ail parties in interest. That the presumably logieal and con- 
sistent use of language is opposed by the practically illogical and inconslajent 
conséquences Involved seems to hâve been the décision or assumption of every 
court before which the interprétation of subdivision "n" bas arisen, altbough 
most of the décisions are somewhat gênerai, rather than spécifie, and none 
of them speciflcally appears to hâve been predieated upou the précise .state 
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of facts disclosed hère, 1. e., upon proofs verifled withln the year, but offered 
for flling tKereafter, which squarely rai ses the question of construction. How- 
ever, their purpose cannot be doubted, and, being unbroken in point of thelr 
conclusion, they must be accepted as conclusive against the petitioners. Stat- 
ed in the order in which they are reported, thev are; In re Stein (D. C.) 1 
Am. Bankr. Rep. 662, 94 Fed. 124; Bray v. Cobb (D. C.) 3 Am. BanJir. Rep. 
788, 100 Fed. 270; In re Shatïer (D. C.) 4 Am. Banlcr. Rep. 728, 104 Fed. 982; 
In re Rhodes (D. C.) 5 Am. Banlvr. Rep. 197. 105 Fed. 231; In re Leibowitz 
(D. 0.) 6 Am. Bankr. Rep. 268, 108 Fed. 617; Hutchinson v. Otis, 8 Am. Bania-. 
Rep. 382, 115 Fed. 937, 53 C. C. A. 419; s. c. on appeal, 10 Am. Bankr. Rep. 
135, 190 U. S. 552, 23 Sup. Ct. 778, 47 L. Ed. 1179; In re Towne (D. C.) 10 
Am. Bankr. Rep. 284, 122 Fed. 313; In re Moeblus (D. C.) 8 Am. Bankr. 
Rep. 590, 116 Fed. 47; In re Bimberg (D. C.) 9 Am. Banlvr. Rep. 601, 121 
Fed. 942; In re Prindle Pump Co. (D. C.) 10 Am. Bankr. Rep. 405; In re 
Thompson's Sons (D. C.) 10 Am. Bankr. Rep. 581, 12iî Fed. 174; In re Brown 
(D. C.) 10 Am. Bankr. Rep. 588, 123 Fed. 336: In re Lane (D. C.) 11 Am. 
Bankr. Rep. 136, 125 Fed. 772. See, also. In re gtoever (D. C.) 11 Am. Bankr. 
Rep. 345, 127 Fed. 394. The conclusion that subdivision "n" relates to flling 
is categorically stated in Collier (4th Ed.) 394. 

I hold that no statutory right to file a proof of claim subséquent to the 
expiration of a year after adjudication exists. 

This leads to the second proposition at issue, whleh Is most strenuously 
urged. Irrespective of statutory powers, courts always possess the inhérent 
power to be just in thelr direct dealiiigs with persons subject to their juris- 
dietion and orders and in case of fraud. In re WolfC (D. 0.) 4 Am. Bankr. 
Rep. 74, 100 Fed. 430; In re Tovs'ne, supra. It is unnecessary to pursue the 
retinements of this subject.' It is necessary to admit that the arguments ad- 
vanced in support of the issue appeal very strongly to the sensé of justice. 
The issue itself présents a radical problem, turniiig upon the effeet attribu- 
table to the final sentence of gênerai order 21 (1). 

The bankruptcy act, section 30, 30 Stat. 554 [U. S. Comp. St. 1901, p. 3434] 
provides: "AU necessary rules, forms and orders as to procédure and for 
carrying this act into force and effeet shall be prescribed, and may be amend- 
ed from time to time, by the Suprême Court of the United States." Pur- 
suant thereto that court prescribed gênerai order 21 (1), vphich, by its final 
sentence, provides: "Proofs of debt received by any trustée shall be delivered 
to the référée to virhom the case is referred." The act, section 47, 30 Stat. 
557 [U. S. Comp. St. 1901, p. 3438], prescribes, and gênerai order 17 (89 Fed. 
viii, 32 C. C. A. xix) relates to, duties of trustées, but no sueh duty is among 
them. The subject of proofs of claim Is covered by section 57. 

The act of 1867, § 10, 14 Stat. 521, c. 176, provided "that the justices of the 
Suprême Court, subject to the provisions of this act, shall frame gênerai or- 
ders for the foUowing purposes: For regulatlng the duties of the several 
otQcers of said courts." Section 22, 14 Stat. 527, provided: "If the proof is 
satisfactory to the register (référée), it shall be delivered or sent by mail to 
the assignée (trustée), who shall examine the same and compare it vifith the 
books and accounts of the bankrupt, and shall register, in a book to be kept 
by him for that purpose, the names of the creditors who hâve proved their 
claims, which books shall be open to the Inspection of ail the creditors." To 
régula te this duty gênerai order 34 provided: "Proofs of debt received by 
any assignée shall be delivered to the register to whom the case is referred." 
Thus It appears that this gênerai order was strictly within section 10 operat- 
ing upon section 22. 

Under the act of 1898, gênerai order 34, just mentloned, became the basis 
of gênerai order 21; but so carelessly were the changes made that although 
"trustée" replaced "assignée," and "référée" replaced "register," "claim" did 
not replace "debt," and apparently no comparison of the two acts and study 
of the old gênerai orders sufflcient to produce harnionlous results was made. 
The same criticism applies equally to varions other gênerai orders. 

The point sought to be emphaslzed is the necessary connection between the 
act of 1867 and its provisions just considered contained in gênerai order 34 
as contrasted with the entire lack of connection between the act of 1898 and 
its similar provisions in gênerai order 21 (1), which bas no reason to be. 
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Does section 30 of the présent act, already quoted, contemplate any enlarge- 
ment of the rights oP dutles of any person preseribed by the act? Unde- 
niably the gênerai orders are treated in practice as essential upon the sub- 
jects to whlch they relate. This very gênerai order 21 (1) is Inevitably 
effective in its requlrements preceding the sentence la question, as bas been 
held whenever it was consldered. It Is claimed upon behalf of the trustée 
herein that the gênerai orders possess the force of law. That proposition, If 
conceded, would permit them to be Ineonslstent with the statute of whlch 
they are the créatures and to modify or enlarge it. Elveu though controlling, 
so far as not inconsistent with the act, eertainly they must yield to the act, 
and cannot operate to prevent or alter its opération. 

Perhaps unwilllng récognition of this conclusion induces the further con- 
tention of the trustée that a décision of the question whether section 57n 
limits the time within which proofs can be flled is unnecessary to the déter- 
mination of the question whether, in view of the spécial sentence in gênerai 
order 21 (1), the court possesses power to permit the flling nunc pro tune of 
the proofs in issue. This contention seems whoUy untenable. 

The authorlties hereinbefore cited do or do not correctly déclare the mean- 
Ing of section 57n. If they do correctly déclare it, the Suprême Court is 
powerless to vary it. The sentence of gênerai order 21 (1) in issue either 
does or does not impose a duty. If it does Impose a duty, clearly the trustée 
is at fault, and the remedy of the petitioners Is upon his bond, which was 
given expressly to secure the faithful discharge of his dutles, rather than in 
the favorable discrétion of the court If it does not impose a duty, equally 
clearly credltors cannot rely upon It, since they were not justifled in depend- 
ing upon mère volunteer action. It is urged that its existence is a perpétuai 
snare and menace to credltors, and so puts the court in the position of doing 
injustice which good conscience requires it to rectify and which it bas in- 
hérent power to rectify. Its existence is eertainly unfortunate, and particu- 
larly to the petitioners. If their présent plight be attributable to It. That, 
however, seems not to be at ail the case, the proximate cause being mère care- 
lessness, altogether not imputable to them. But to hold it a perpétuai snare, 
in the sensé and with the efiCect claimed, would be to hold it per se a per- 
pétuai abrogation of section 57n, entitling any tardy creditor at any time, and 
ail tardy credltors at ail times, to avoid the limitation, even to the point of 
fraud and injustice. Thus section 57n is inevitably Involved in any décision 
of the right to exercise discrétion. 

Discrétion dépends upon particular facts, not upon flxed gênerai conditions. 
Compulsory discrétion would be no discrétion. ïo recognize the mère exist- 
ence of this obnoxious sentence as a suflacient basls for the exercise of dis- 
crétion In the case at bar would be to compel the same action iu every case, 
and so to nullify section 57n. In the case at bar no particular facts appear 
to specialize it, and so call for or justify the exercise of any discrétion — • 
such as a direct act of the court, which the court could readily see had pro- 
duced damage. It was not misapprehension, but was carelessness, which pro- 
duced the trouble. If section r)7n créâtes no limitation upon flling, no dis- 
crétion need be invoked; if it créâtes the limitation declared by the author- 
lties cited, no discrétion can be exercised, even though Invoked, merely in 
conséquence of the existence of the obnoxious provision of gênerai order 21 
(1) or upon the facts of this case. Wait v. Van Allen, 22 N. Y. 319; People 
v. Security Co., 79 N. Y. 267; McQuigan v. R, R. Co., 129 N. Y. 50, 55, 29 N. 
B. 235, 14 L. R. A. 466, 26 Am. St. Rep. 507. 

In reaching this conclusion, it bas become logically necessary to disregard 
In re SefC, the only décision urged as direct authority for the position of the 
petitioners. The papers therein hâve been treated as properly authentlcated. 
Considérable might be said about them, but if the conclusions reached herein 
are correct the SefC order is erroneous from whatever standpoint viewed, 
whether based upon the mère existence of the provisions of gênerai order 21 
(1) or upon the exercise of discrétion. 

Careful considération has been given to ail the arguments submitted, but 
for the reasons stated I believe I am powerless to allow the proofs of claim 
in issue to be filed, and I so décide. 

An order may be entered accordingly. 
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This cause cornes hère upon appeal from an order of the District 
Court, Northern District of New York, providing that the daims 
of three creditors of the bankrupt, one of whom is also the trustée, 
be received and filed by the référée, although they had not been pre- 
sented to him within one year after adjudication. 

WilHam W. Morrill, for J. B. Orcutt Co. and Charles Duncan. 

Thomas O'Connor, for C. H. Dauchy Co. 

H. W. Smith, for trustée. 

H. D. Bailey and Frank H. Deal, for objecting creditors. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. The référée rejected the claims, but the Dis- 
trict Judge reversed his ruling, evidently in order to conform the 
practice in the Northern District to that followed in the Southern 
District." In re Seff (unreported). The opinion of the référée sets 
forth the facts, and contains a very full discussion of the questions 
of law involved, and we concur in his interprétation of the statute 
and in his conclusions. His opinion is not reported, but it may be 
printed as a supplément to this mémorandum. 

The order of the District Court is reversed. 



In re LITTLE. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 11, 1905.) 

No. 1,145. 

Bankeuptcy— StrccEssivB Pétitions— Time. 

Bankr. Aet July 1, 1898, c. 541, § 59, 30 Stat. 561 [V. S. Comp. St. 1901, 
p. S445], provides that any qualified person may flle a pétition to be 
adjudged a voluntary bankrupt; and section 4a (30 Stat. 547 [U. S. 
Comp. St. 1901, p. 3423]) déclares that any person who owes debts, ex- 
cept a corporation, shall be entitled to the beiieflt of the act as a vol- 
untary bankrupt. Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. 
St. Supp. 1903, p. 411], makes it a ground for refusai of a discharge that 
the bankrupt bas been previously discharged within six years. Held, 
that such limitation referred to the time t)etween the flrst and second 
discharge, and not between the flrst discharge and the flling of the sec- 
ond pétition, and heuce It was immaterial to the rlght of a iwrson 
to be adjudged an invoiuntary bankrupt that he had previously been dis- 
charged in bankruptcy within six years. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Illinois, in Bankruptcy. 

On September 22, 1898, Newton D. Little filed a pétition in voluntary bank- 
ruptcv in the court below, and in that prooeeding was on April 12, 1899, duly 
dlscJKrfdd of his debts. On June 10. 1904, he filed in the court below his 
secoiiu voluntary pétition, upon which adjudication of bankruptcy passed 
June 17, 1904. On December 6, 1904, upon pétition of a créditer of the bank- 
rupt, the court below dismissed the bankruptcy proceeding upon the ground. 
that the bankrupt had been granted a discharge within six years prlor to the 
fillng of his second pétition in bankruptcy. The correctness of this ruling Is 
challenged by the bankrupt by this pétition to revIew the order of December 
6, 1904, âismissing the second pétition. 



522 137 FEDKEAL BEPOETEE. 

Thomas J. Peden, for petitioner, 
Roland D. Whitman, for respondent 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge. It is conceded that the bankrupt can- 
not obtain a second discharge before April 12, 1905, after a lapse of 
six years from his fîrst discharge; but it is insisted that the bank- 
ruptcy law places no restriction upon one's right to file a second 
pétition before the expiration of the six years. By the bankruptcy 
law of July 1, 1898, c. 641, § 59, 30 Stat. 561 [U. S. Comp. St. 1901, 
p. 3445], "any qualified person may file a pétition to be adjudged 
a voluntary bankrupt." Section 4a of the act (30 Stat. 547 [U. S. 
Comp. St. 1901, p. 3423]) provides that "any person who owes debts, 
except a corporation, shall be entitled to the benefit of this act as 
a voluntary bankrupt." A "qualified person" of the statute is 
therefore one other than a corporation who owes debts. Section 
14a of the act (30 Stat. 550 [U. S. Comp. St. 1901, p. 3427]) pro- 
vides that the application for a discharge from debt can only be 
filed after the expiration of one month and within the next twelve 
months subséquent to the adjudication of bankruptcy, uniess, for 
cause, the judge may extend the time not exceeding six months. 
By the original act the grounds of objection to a discharge did 
not include the objection that the applicant in voluntary pro- 
ceedings had been granted a discharge within six years. That 
ground of objection was added by the amendment of February 5, 
1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. St. Supp. 1903, p. 411]. 
The expression "within six years," as we think, measures the time 
between the first and second discharge, and not between the first 
discharge and the filing of the second pétition in bankruptcy. The 
amendment establishes a ground for the déniai of the pétition for a 
discharge available to a créditer if he desires to prefer it. But 
in view of the unqualified right to become a voluntary bankrupt, 
and in the absence of any restriction placed upon that right, we see 
no reason to give to the amendment qualifying the right to a 
second discharge a greater restriction than its terms express. It 
is to be observed that a pétition in bankruptcy contains no prayer 
for a discharge. It merely asks the court sitting in bankruptcy 
to take the property of the bankrupt and to distribute it ratably 
among creditors. The discharge from debt may follow within the 
time authorized by the statute, if the bankrupt has conformed to 
the law. That is an incident to the proceeding — a privilège granted 
to the bankrupt which may or may not be accorded to him, but, 
whether accorded or denied, in no way affects the rightfui juris- 
diction of the court to receive and distribute the estate of the 
bankrupt. It may well be that one in embarrassed circumstances, 
not entitled to a discharge, may désire that his estate be dis- 
tributed ratably among ail his creditors. Why should he be de- 
prived of the right to invoke the court to carry out the funda- 
mental principle of the bankruptcy act that "equality is equity," 
because for some reason he is not entitled to avail himself of the 
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privilège of a discharge which under certain circumstances the law 
grants him? 

In the earliest days of bankruptcy law, the object was to relieve 
the debtor from arrest upon the delivery to the court of his es- 
tate, but the debt was not discharged. This dated from the time 
of Julius Csesar. 2 Blackstone, Comm. 473. The English System 
of bankruptcy originated in 1542, under Henry VIII, but it was 
not until the time of Anne (4 Anne, c. 17; 10 Anne, c. 15) that 
the bankrupt could obtain a discharge, and then only with the con- 
sent of a specified majority of his creditors. Loveland on Bank- 
ruptcy (2d Ed.) c. 1 ; Bush on Bankruptcy, introductory chapter. 
In this country the first bankruptcy act of April 4, 1800, c. 19 (2 
Stat. 19), was confined to involuntary proceedings; and it was 
not until the act of August 19, 1841, c. 9 (5 Stat. 440), that vol- 
untary proceedings could be instituted. The discharge of a debtor 
from his debts was grafted upon bankruptcy proceedings as an 
incident wrought by an advanced civilization. The fundamental 
principle of the bankruptcy law is to take into légal custody the 
property of the bankrupt, and to distribute it ratably among credit- 
ors, protecting the latter from frauds and unjust préférences, and 
to relieve the honest bankrupt from his load of obligation. The 
latter may or may not resuit, but that in no way interfères with 
the right of the court, either by voluntary or involuntary pro- 
ceedings, to take over and distribute among creditors the estate 
of the bankrupt. The fact that one has been discharged from his 
debts within six years cannot possibly be an objection to the insti- 
tution of involuntary proceedings by creditors. That would leave 
them at the mercy of the debtor, and tend to the perpétration 
of the very frauds denounced by the bankruptcy act. Why, then, 
should the debtor be debarred from doing that voluntarily which 
the creditors might compel, namely, the turning over of his es- 
tate for équitable distribution among his creditors? It is urged 
that the case is no différent from that of a suit brought upon nego- 
tiable paper before its maturity. But the cases are not analogous. 
The one is a demand for money not due. The other is an appro- 
priation of the debtor's estate to ail the creditors, to be followed 
possibly by an application for discharge, which may or may not 
be granted. A discharge is not an absolute right existing at the 
time of fding the pétition in bankruptcy. The right or privilège 
arises subsequently, and is granted upon the conditions of the stat- 
ute, and is dépendent in part upon the conduct of the bankrupt after 
the filing of his pétition in bankruptcy. Those conditions cannot be 
applied until application has been made for a discharge. But 
whether the discharge is or is not applied for, or can or cannot be 
granted, the rightful jurisdiction of the bankruptcy court to ac- 
cept the appropriation of the debtor's estate for distribution among 
his creditors is in no way aflfected. A case somewhat analogous 
is that of In re Houghton, Fed. Cas. No. 6,727, arising under the 
act of 1841. There it was urged that a fraudulent transfer by the 
debtor would prevent an adjudication in voluntary bankruptcy. 
The court ruled otherwise, although the fraudulent transfer would 
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have prevented a dîscharge from indebtedness, Betts, District Judge, 
sayîng, "But it [the act] does not say that the party shall be 
prevented from being a bankrupt, but that he shall be deprived of the 
benefit of the act." 

The order is reversed, and the clerk will certify this ruliiig to the 
court below. 



EASTON V. GEORGE WOSTENHOLM & SON, Limited. 
, (Circuit Court of Appeals, NInth Circuit May 1, 1903.) 

No. 1,1S3. 

1. Pabtneeship— Dissolution— Retibing Paetnee's Liability— What Law 

GOVEENS. 

Where a partnerslilp was organized In California, the liability of a 
retiring partner to a créditer of the flrm was gorerned by the law of 
California, though It also carried on business In Costa Rica. 

2. SaME— GOODB PUECHASED ABEOAD. 

Where a flrm doing business in California and Costa Rica purchased 
gôods In England through complainant, as a purchasing agent, under an 
agreement that complainant in England should advance the money for 
the purchase, and to prepay freight, Insurance, and other charges, for 
a commission of 5 per cent., complalnant's contract was to be performed 
in England, and was therefore governed by English law ; and this though 
Bome of the goods were ordered through complalnant's agent In Costa 
Rica, authorized "to take orders and taake needful business arrange- 
ments." 

8. Same— SniPMENT OF Goods— Title—Dei-iveey to Caekiee— Retieing Paet- 

NEE. 

Where a flrm employed complainant to purchase goods for it in Eng- 
land — complainant agreelng to advance money for the purchase, and 
to prepay freight, Insurance, and other charges, for a commission of 5 
per cent. — title to goods so purchased passed to défendant flrm on de- 
livery of the goods to a common carrier for transportation to such flrm, 
as against a retiring partner, regardless of the time when the bill of 
ladlng therefor was malled. 

[Ed. Note. — For cases in point, see vol. 43, Cent Dlg. Sales, § 535.] 

4. Same— Habmless Eeeob. 

Where, in an action by an English purchasing agent against the re- 
tiring partner of a flrm to recover advances made to purchase goods or- 
dered by the flrm, the court properly eharged that, as against such re- 
tiring partner, the title to the goods passed to the flrm on dellvery to 
a carrier prior to the agent's acquiring notice of the partner's retlre- 
ment, other Instructions in conflict tberewith were favorable to défend- 
ant of which he could not complain on appeal. 

5. Same— EsTOPPEL. 

Where a flrm for whIch complainant had been actlng as purchasing 
agent in a foreign country dissolved, and défendant, the retiring part- 
ner, relled on his continuing partner to give notice of his retirement 
but he gave no notice thereof to complainant, défendant was estopped to 
deny his liability for a debt subsequently contracted by the continuing 
partner to complainant for goods purchased in the ordlnary course of 
business. 

6. Same— Stoppage in Tbansitu. 

Where a purchasing agent of a flrm from whom goods were ordered 
in the ordinary course of business by the continuing partner had no 
knowledge of the dissolution of the flrm and of defendant's retirement until 
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after the gobds had been dellvered to a carrier for transportation, as 
ordered, such purchasing agent was not bound to stop the goods In 
transltu In order to protect défendant from UablUty and loss. i 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

This is an action brought by the défendant In error, as plalntlff, for an 
alleged indebtedness of £8,747 3s. 7d., EngUsh money, or Its équivalent, $18,- 
173.82 in gold coin, wlth interest thereon at the rate of 5 per cent, per 
annnm from December 21, 1898, against the flrm of Schwartz, Lowe & Co., 
a copartnership organized In 1894 at San Francisco, Cal., composed of the 
plaintifif in error, L. Léon Lowe, William Schwartz, Samuel Schwartz, and Da- 
vid Speyer. In 1895 Speyer's Interest in the copartnership was purchased by 
the other members of the flrm, and the business was thereafter continued In 
the flrm name, and places of business maintalned at San Francisco, Cal., and 
at San José de Costa Rica, Central America. It appears "that on or about the 
lOth day of August, 1899, at sald San José de Costa Rica, plaintiff Idefendant in 
error] executed with other creditors an agreement In writing for the compen- 
sation and liquidation of the debts of said Luis Léon Lowe, as a bankrupt, 
who was then and after the said 21st day of December, 1898, engaged In busi- 
ness alone at the place last named, under sald flrm name and style of Schwartz, 
Lowe & Co., which said agreement also provided for the distribution among his 
creditors of hls estate. If any, in a certain manner, plaintiffl thereby releasing 
and discharging sald Lowe from ail claims and demanda then held or asserted 
by it against him ; but sald agreement was so executed by plaintifC with the 
following express provision, to wit: 'Without waiving or in any manner 
affecting our [plaintifC's] claims against the other [said] members of the 
récent flrm of Schwartz, Lowe & Company, which it is not intended this 
agreement shall operate to discharge.' " The action was tried before a jury, 
which rendered a verdict against Ansel M. Easton for $20,401.36, and against 
each of the Schwartzes for $22,003.49, and Judgment was entered accordingly, 
from which Easton alone brings error, to hâve the case as against him re- 
viewed by this court. 

Without entering into ail the détails of the évidence, it may be said that 
there are two orders for goods specially involved In this case — one dated 
March 30, 1898, and the other October 1, 1898. It appears from the testi- 
mony in the record that the business between the parties comnienced in Jan- 
uary, 1897, under an arrangement made by William Schwartz, representing 
the flrm of Schwartz, Lowe & Co. ; that the défendant in error was to pur- 
chase goods for the flrm of Schwartz, Lowe & Co. at a profit, and was to pay 
ail charges for freight and Insurance on goods to Port Limon and Punta 
Arenas, Costa Rica, and through freight to San José de Costa Rica, as re- 
quested by said flrm, and a commission to be chargea on payments made 
for freight and Insurance ; that in October, 1897, the agreement was changed, 
and an arrangement made that on certain goods, Instead of charging a profit, 
the défendant in error should charge 5 per cent, commission on ail proprie- 
tary articles it bought for the firm. In March, 1898, in San José de Costa 
Rica, the défendant in error, by its représentative, Thomas Wing, met Luis 
Léon Lowe, and took orders and made arrangements to ship further goods 
to the flrm of Schwartz, Lowe & Co. at a profit, and on commission ; ail 
freight and Insurance to be paid in England, and charged to Schwartz, Lowe 
& Co., plus a commission. On June 20, 1898, the flrm of Schwartz, Lowe & 
Co. was dissolved by an agreement of the members of the flrm, but no public 
notice thereof was given until December 8, 1898, when it was published In a 
newspaper In San Francisco, Cal. In the meantlme défendant In error was 
expending money in the purchase of goods for Schwartz, Lowe & Co., with 
Instructions from the flrm, as usual from Lowe, upon the flrm letter paper, 
over the flrm name, in accordance with the usual course of deallng between 
the parties. The second order was thus given on October 1, 1898, On Novem- 
ber 18th the défendant In error received an unusually large order, which 
would amount to an outlay of about $75,000 ; and on the 28th of November, 
lî®8, défendant in error cabled to the Crocker-Woolworth National Bank of 
Sao Francisco (which William Schwartz had given as a référence) to know 
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whether Schwartz, Lowe & Co. were good for an advance of £15,000. To 
this the bank replled on December 2, 1898, "Are wlthout partlculars ; do nat 
know," and later, on the same day, at the reqnest of Mr. Easton (plaintiff in 
error), telegraphed that Easton was no longer a member of the flrm. On the 
same day Mr. Easton, through his counsel, George C. Sargent, sent a notice 
of the dissolution ôf the flrm, vvhich was recelved by the défendant in error 
December 17, 1898. 

The testimony shows that In fllllng the orders glven by Schwartz, Lowe 
& Co. the défendant In error did se on the distinct understanding that Mr. 
Easton, a wealthy man, was a member of the flrm, and liable for Its en- 
gagements; that It would nelther hâve glven the crédit nor entered into 
business transactions wlth the flrm If this had not been the case. It Is stlp- 
iilated between the parties that ail shlpments of merchandlse made by the 
défendant In error which were shipped prior to November 1, 1898, were de- 
livered to Lowe before December 2, 1898. That other shlpments were made 
by the défendant In error as follows (the flrst date Is that upon whlch the 
goods left the defendant's works): November 1, 1898, £519, arrlved at cus- 
tomhouse at Port Limon, Costa Rica, November 25, 1898; dellvered out of 
customhouse to Lowe December 15, 1898. November 9, 1898, £243, arrlved 
at customhouse at Port Limon December 7, 1898; dellvered to Lowe out of 
customhouse February 9, 1899. November 18, 1898, £310, arrlved at cus- 
tomhouse, Port Limon, December 17, 1898; dellvered out of customhouse 
to Lowe May 29, 1899. December 2, 1898, £263, arrlved at customhouse, 
Port Limon, December 31, 1898; dellvered Lowe out of customhouse part 
January.l3, 1899; part May 29, 1899. December 7, 1898, £147, arrlved at 
customhouse. Port Limon, January 4, 1899; dellvered to Lowe out of cus- 
tomhouse part February 14, 1899; part May 27, 1899; part June 15, 1899; 
balance July 13, 1899. December 16, 1898, £270, arrlved at customhouse. 
Port Limon, January 16, 1899 ; dellvered out of customhouse to Lowe or his 
assignée subséquent to July 13, 1899. 

In the déposition of J. C. Wlng, he testlfled as follows : "Q. Has plaintiff 
any orders for goods, slgned, 'Schwartz, Lowe & Co.,' which were on file on 
December 21, 1898, and which plaintiff did not flll? A. Yes; Immedlately 
I learned that the partnershlp was dlssolved, ail orders in hand were sus- 
pended, except such as were in such a position that dispatch could not well 
be avolded, and plaintiff pald a considérable smn to eancel contracta entered 
into on defendant's account. I understood that ail goods dispatched after 
that date could not be chargea to the flrm as orlglnally constituted, and no 
elalm for them Is made In the présent action." In reply to a question asked 
witness as to what authority plaintiff had to incur and charge défendants 
wlth freight, Insurance, and other matters, he said : "It Is almost unlversally 
the case that shippers pay freight, Insurance, and other expenses. October 
1, 1898, Schwartz, Lowe & Oo., Costa Rica, say : 'Freight paid through to 
San José.' Thèse terms, I understand, were made between William Schwartz 
and Thomas Wlng, when the account was opened." In replylng to ques- 
tions as to what Information he recelved as to the dissolution of the flrm 
of Schwartz, Lowe & Co., and as to why he sent the telegram of Inquiry, 
the witness answered: "As the défendants' Costa Rica branch proposed to 
make shlpments of coffee and other produce, which would Involve considérable 
sums, plaintiff considered it prudent to obtain further Information as to the 
standing of the San Francisco branch. When William Schwartz was in 
Sheffield, I understand he informed Thomas Wlng that. If plaintiff wlshed 
at any tlme to apply for référence, he should do so to the Orocker-Wool- 
worth National Bank, San Francisco." Then after reciting the telegrams 
hereinbefore stated, and the replies, sald: "This was the flrst intimation 
of any change in the flrm. Mr. Sargent's letter of December Ist was the 
officiai information. I know of no oral or written Intimation from any 
person whatsoever préviens to thèse dates." The first telegram to the bank 
was the flrst Intimation that Easton had that the flrm name had been used 
elnce the dissolution. 

George C. Sargent and Morrison & Cope, for plaintiff in error. 
Charles Page, E. J. McCutchen, Samuel Knight, and C. Irving 
Wright, for défendant in error. 
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Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge, after makîng the foregoing state- 
ment, delivered the opinion of the court. 

The questions presented for our considération are of a légal char- 
acter, and arise upon exceptions taken to the charge of the court. 
The points raised by the assignments of error and discussed by the 
respective counsel are numerous, but some of them are dépendent 
upon the views that may be taken by the court as to the others. 
The spécifie assignments of error may therefore be materially re- 
duced. 

There is no real controversy as to the facts, but there is a wide 
diversity of opinion between the respective counsel as to the prin- 
ciples of law applicable thereto. The case is somewhat compli- 
cated, and can only be made clear by a thorough compréhension 
of the several business transactions, and a careful considération 
of the situation of the respective parties, as well as their real in- 
tent in their business dealings with each other. 

1. Did the court err in charging the jury — 

"That the liabllity of the partners of a flrm established and duly domlclled, 
and having a place of business In Callfornia, although trausacting business 
in foreign places as well, is governed by the law of California, in the ab- 
sence of any express provision to the contrary known to the creditor of such 
firm. In the case at bar the contracts for the merchandise in question, with 
the payments of money in connection therewlth, were ail to be performed 
in Bngland, and are governed by the law of England as to their interpréta- 
tion, and liability of the persons entering Into such contracts, respectively ; 
but the liability of the partners of the persons so respectively entering such 
contract Is governed, as I bave just stated, by the laws of thls state. You 
ehould therefore entirely ignore ail testimony regarding the laws of Costa 
Rica ofCered in évidence in this case. There bas been some testimony con- 
cerning the law in Costa Rica with respect to the formation of partnerships 
and the liability of partners. Ail those questions that were involved in that 
matter hâve been withdrawn from your considération." 

Mr. Easton's liability originally arose out of the agreement of co- 
partnership signed and entered into by him and his copartners in 
San Francisco, Cal. It is shown that the copartnership had a place 
of business, and carried on a trade at said place. The mère fact 
that said copartnership also engaged in and carried on a business 
at San José de Costa Rica does not change the status of Mr. East- 
on's liability as a copartner of the firm. It does not appear that 
any steps were taken by the firm to comply with the Costa Rican 
Code as regards other species of partnership, so as to make it an 
"account in participation," which is limited to cases where the créd- 
it of the dormant partner is not at ail utilized in the dealings of the 
firm with third parties. King v. Sarria, 69 N. Y. 24, 25 Am. Rep. 
128; Lawrence v. Batcheller, 131 Mass. 504, 509; Cutler v. Thom- 
as, 25 Vt. 73, 76. 

By what laws was the order of March 30, 1898, to be governed 
—those of England or of Costa Rica? The contention of the plain- 
tiff in error is that the contract for the goods contained in this 
order was made in Costa Rica, and that the laws of that covuitry 
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govern. The principal case relied upon to sustain his position is 
that of Liverpool Steam Co. v. Phénix Ins. Ce, 139 U. S. 397, 435, 
9 Sup. Ct. 469, 32 L. Ed. 788. It was there declared that the law of 
the place where a contract is rnade governs its nature, obligation, 
and interprétation, uniess it appears that the parties, when entering 
into the contract, intended to be bound by the law of some other 
country. Mr. Justice Gray, who prepared the opinion of the court, 
deemed it appropriate to refer to the various décisions rendered in 
England as to what law should prevail in a case of a conflict of 
laws concerning a private contract, and declared that the rule was 
concisely and exactly stated by Sir William Blackstone as follows : 

"The gênerai rule, establlshed ex comltate et jure gentlum, la that the 
place where the contract is made, and not where the action Is brought, Is to 
be consldered In expounding and enforclng the contract. But this rule ad- 
mlts of an exception, when the parties (at the tlme of making the contract) 
had a view to a différent klngdom. Kobinson v. Bland, 1 W. Bl. 234, 256, 
258 ; s. c, 2 Bur. 1077, 1078." 

And then reférs to the various décisions in England and America 
in support of this rule. After a référence to ail thèse authorities, 
it is said: 

"This revIew of the principal cases demonstrates that according to the 
great prépondérance, if not the uniform concurrence, of authorlty, the gên- 
erai rule that the nature, the obligation, and the Interprétation of a con- 
tract are to be governed by the law of the place where it is made, uniess 
the parties at the time of making It hâve some other law In view, requires 
a contract of affreightment, made in one country between citizens or rési- 
dents thereof, and the performance of whioh beglns there, to be governed 
by the law of that country, uniess the parties, when entering into the con- 
tract, clearly manlfest a mutual Intention that It shall be governed by the 
law of some other country," 

The rule announced in this case, as well as in the other authori- 
ties cited and relied upon by the plaintifif in error, is not applicable 
to the case in hand, because the facts of those cases are essentially 
différent. Ail the authorities agrée that an exception to the rule 
exists where the contract is made in one state or sovereignty, to 
be performed in another. In such cases the gênerai rule is that 
the contract is governed by the law of the place of performance. 

In Minor on Conflict of Laws, § 155, the author says : 

"The essentlal éléments or clreumstances around which ail the Incidents 
of contraets revolve are (1) the making of the contract ; (2) the considération 
supporting the contract; and (3) the performance of the contract. • * ♦ 
Everything relating to the making of the contract Is to be governed by the 
law of the place where it Is made; everything relating to the performance 
of the contract is to be controlled by the law of the place of performance- 
and, wherever the legality or the sufHcleney of the considération Is the sub- 
ject of the Inquiry, the law of the situs of the considération is to govern." 

The order of March 30th was taken in Costa Rica by Thomas 
Wing, who had authority from défendant in error "to take orders, 
receive payments, and make any needful business arrangements." 
The testimony in relation to this order does not show that any 
contract for the purchase of the goods was ever made, other than 
the contract, understanding, agreements, and course of dealing en- 
tered into previously between the parties. And uniess the mère 
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fact that the agent of the défendant in error took the order when 
he was in Costa Rica, it should be governed by the same rules as 
other orders previously given. The order itself says, "terms as 
before." 

In the détermination of this question, we shall not stop to con- 
sider whether the défendant in error is to be treated as an agent 
for the firm, or whether their relations were to be governed by 
the rules relating to vendors and vendees. It afHrmatively ap- 
pears that the goods were purchased by the défendant in en-or in 
England; that the money for their purchase was to be by it ad- 
vanced in England, as was also the money for the "prepayment 
of freight, insurance, and other charges." We are of opinion that 
the question under considération, as applied to the facts of this case, 
must be governed and controUed by the principles and rules of law 
announced in London Assurance v. Companhia De Moagens, 167 
U. S. 149, 160, 17 Sup. Ct. 785, 43 L,. Ed. 113, which was a contract 
of insurance. The court said: 

"Under the eircumstances, we think that this contract of insurance Is to be 
interpreted accordlng to the English law. The appellant is an Engllsh Com- 
pany. It made the contract in Philadelphia, by its agents, and that contract, 
by its terms, was to be performed in England. The parties to it understood 
and agreed that, in case of loss or damage to the interest insured under the 
certificate, the same was to be reported to the corporation at London, and be 
paid in sterling at its office in the Royal Exchange in the city of London, and 
the clalms were to be adjusted according to the usages of Lloyds, but sub- 
ject to the conditions of the pollcy and contract of insurance. Generally 
speaking, the law of the place where the contract is to be performed is tho 
law whieh governs as to its validity and interprétation. Story, in bis work 
on Conflict of Laws, § 280, says: 'But where the contract is, either expressly 
or tacitly, to be performed in any other place, there the gênerai rule is, iu 
conformity to the presumed Intention of the parties, that the contract, as to 
Its validity, nature, obligation, and interprétation, Is to be governed by the 
law of the place of performance.' " 

Story, at section 283 (8th Ed.), states that, although the gên- 
erai rules in relation to this subject are well established, yet the 
application of them is attended with many difficulties, because in 
cases of a mixed nature it is frequently a serions question which 
rule should prevail. And in subséquent sections makes several 
illustrations of the différent applications of the rule. Among oth- 
ers applicable to this case, at section 283, he says: 

"One of the most simple cases is where two merchants dolng business with 
each other réside in différent countries, and bave mutual accounts of debt 
and crédit with each other for advances and sales. • * * If the business 
transactions are ail on one side, as In case of sales and advances made by a 
commission merchant in his own country for his principal abroad, there the 
contracts may well be referred to the country of the commission merchant, 
and the balance be deemed due to him according to its laws." 

Again, at section 285, in speaking of the relation of principal and 
agent : 

"A merchant In America orders goods to be purchased for him in England. 
In which country is the contract to be deemed complète, and by the laws of 
whieh is It to be governed? Casaregis bas afflrmed that in such a case the 
law of England ought to govern, for there the final assent is given by the 
person who recelves and exécutes the order of his correspondent" 

137 P.— 34 
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See, also, Andrews v. Pond, 13 Pet. 65, 78, 10 L,. Ed. 61 ; Howen- 
stein V. Barnes, 5 Dill. 482, Fed. Cas. No. 6,786 ; Weil v. Golden, 
141 Mass. 364, 368, 6 N. E. 329; Miller v. Tiffany, 1 Wall. 298, 
310, 17 L. Ed. 540; Bedford v. Eastern B. & L. Ass'n, 181 U. S. 
237, 242, 21 Sup. Ct. 597, 45 L. Ed. 834; Wharton on Conflict of 
Laws (2d Ed.) § 401. 

Under ail the facts and circumstances of this case, we are of 
opinion that the order in question, as well as the others previously 
given, is to be governed by the law of England, and that the charge 
of the court was correct. 

There was no proof as to what the law of England was, and, in 
the absence of proof upon that point, it will be presumed to be the 
same as that of California. See Brown v. S. F. Co., 58 Cal. 426, 
428; Marsters v. Lash, 61 Cal. 632, 624; Shumway v. Leakey, 67 
Cal. 458, 460, 8 Pac. 12; Mortimer v. Marder, 93 Cal. 172, 28 Pac. 
814; Pierce v. So. Pac, 130 Cal. 156, 47 Pac. 874, 53 Pac. 302, 40 
L. R. A. 350; Conn. Life Ins. Co. v. Union Trust Co., 113 U. S. 
250, 354, 5 Sup. Ct. 119, 28 L. Ed. 708. 

3. Did the court err in charging the jury that : 

"As to défendant Easton, If you belleve that plaintiff, acting as a pur- 
chasing agent of the flrm of Schwartz, Lowe & Co., bought the goods of whlch 
thèse eonsignments conslsted, before receivlng Information concerning Mr. 
Easton's retirement from the flrm, then, subject to a lien which plaintiff might 
hâve for their priée, thèse goods became the property of said flrm of Schwartz, 
Lowe & Co., and défendant Easton la liable therefor, although the shlpment 
of the goods to Costa Rica was made subséquent to the recelpt of the informa- 
tion that Mr. Easton was no longer connected with the flrm of Schwartz, 
Lowe & Co. Under the circumstances of thls case, I instruct you further that 
the title to the goods, wares, and merchandise sold by the plaintIfC, and con- 
signed to the flrm of Schwartz, Lowe & Co., passed to the latter as soon as 
such merchandise was delivered to the common carrier In England for trans- 
portatlon, regardless of the tlme when the blll of ladlng therefor was malled 
to Costa Rica." 

It will be observed that this instruction is very broad, and covers 
many questions which hâve been elaborately argued by counsel. 
The latter part of it is the most important, and, if the principle 
announced therein is correct, it will obviate the necessity of spe- 
cifically noticing several other assignments of error relied upon by 
the plaintifï in error. 

As was said by the court in Havens v. Grand Island L. & T. 
Co., 41 Neb. 153, 155, 59 N. W. 681 : 

"The gênerai ruie doubtiess is that the delivery of goods to a carrier con- 
signed to the purchaser is a delivery to the purchaser, and that the title of the 
goods so delivçred to the carrier at once vests in the purchaser; but this rule 
Is by no means universal, and, whether applicable in any case, dépends upon 
the facts, circumstances, and the contract bptween the seller and the pur- 
chaser in the case." 

As we hâve heretofore stated, the facts in this care are not in 
dispute. Under arrangements made between the parties, the de- 
fendant in error purchased the goods for Schwartz, Lowe & Co„ 
It took out policies of insurance in favor of Schwartz, Lowe & Co. 
It prepaid the freight, shipped the goods, and advanced for 
Schwartz, Lowe & Co. ail the varions sums that were required in 
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the performance of such services, and charged those sums to 
Schwartz, Lowe & Co. Thèse moneys were advanced by défend- 
ant in error to said copartnership, as their agent, for a commission 
of 5 per cent. Did not thèse transactions constitute a debt for 
which the firm was liable? 

In Bibb v. Allen, 149 U. S. 481, 498, 499, 13 Sup. Ct. 950, 37 L. 
Ed. 819, the court said: 

"It l8 a well-established principle, whleh pervades the whole law of prin- 
cipal and agent, that the principal is bound to indemnify the agent against 
the conséquences of ail acts done by him in the exécution of his agency, or in 
pursuance of the authority conferred upon him, when the actions or transac- 
tions are not illégal. Speaking generally, the agent bas the right to be reim- 
bursed for ail his advances, expenses, and dlsbursements incurred in the 
course of the agency, œade on account of or for the beneflt of his principal, 
when such advances, expenses and dlsbursements are reasonable, and hâve 
been properly incurred, and pald without misconduct on the part of the agent. 
• • * It is another gênerai proposition, in respect to the relation between 
principal and agent, that a request to undertake an agency or employment, 
the proper exécution of which does or may involve the loss or expenditure 
of money on the part of the agent, opérâtes as an implied request on the part 
of the principal not only to ineur such expenditure, but also as a promise to 
repay it" 

There is no pretense that the acts of the défendant in error in this 
case were illégal. 

In Field v. Banker, 9 Bosw. 467, 476, the facts are différent from 
the case at bar, but the principles for which the défendant in error 
hère contends are clearly announced. There the plaintiffs were en- 
gaged in the business of purchasing hardware abroad, upon a com- 
mission, and received an order from the défendant as follows, "I an- 
nex mémorandum of chains, which please forward by an early 
packet, giving the préférence to the 'Black Bail Line,' at lowest 
rate of freight," and annexed thereto a description of the goods. 
The Suprême Court, in the course of its opinion, said : 

"If the contract was one of mère sale and delivery, it was the business 
of the défendant to sélect the carrier, or, if he left the choice to the plain- 
tiffs, to be ready to insure his interest at the Instant of shipment. The car- 
rier was the agent of either the défendant or the plalntifCs in such case; If 
of the latter, the delivery was not complète until the goods arrlved In New 
York ; If of the former, it was so the moment they were put on board. But 
there was no such contract as that between vendor and vendee. The plain- 
tiffs were authorized to buy and ship as the defendant's agents. They mlght 
hâve used his name as purchaser, and left him alone responsible. It is true, 
they personally assumed the responsibillty to the sellers of the chains, but 
this did not alter the relation of principal and agent. From the domestic 
who Is sent to a tradesman to purchase articles for daily use, to the agents 
employed to buy millions, the rule is the same. The moment the purchase 
is made for the principal, he owns the property bought, from the time of its 
delivery to his agent, and is bound to relmburse the latter for moneys ex- 
pended by him in the purchase. The property is at his risk, and not his 
agent's, whatever responsibility the agent may be unîler for the care and 
safe transmission of the goods afterwards. They are his property, subject 
to the lien for the purchase money, and not his agent's." 

In Mee v. McNider, 109 N. Y. 500, 503, 17 N. E. 424, in the course 
of the opinion, the court said : 

"On the other hand, the vendor is to be reimbursed for his advances at 
the same tlme and in the same manner that he recelves payment for the 
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goods. Only one condition Is to be performed — that of sMpment by steamer. 
* * ♦ On the part of the vendor the shipment by steamer was an effectuai 
appropriation of the cocoa to the buyer, and at tbat moment the agreement 
on the vendor's part was executed. The plaln obligation of the purchaser, 
as deflned by the wrltten contract, then attached, and he was bound to ac- 
cept and pay for the cargo at the priée named and in the manner specifled." 

See, also, Halliday v. Hamilton, 11 Wall. 561, 564, 20 L. Ed. 214 ; 
McNeal v. Braun, 53 N. J, Law, 618, 23 Atl. 687, 26 Am. St. Rep. 
441. 

In Neimeyer v. Railroad Co., 54 Neb. 321, 332, 74 N. W. 670, 40 
L,. R. A. 534, et seq., the court discussed the question in ail its va- 
rious phases under différent state of facts, and cited numerous au- 
thorities with référence thereto. In the course of the opinion the 
court quotes the rule announced in Benjamin on Sales, as follows : 

"Where-goods are shipped, and by bill of lading the goods are delivered 
to the order of the seller or his agent, the seller is prima facie deemed to 
reserve the rlght of disposai." 

And adds : 

"But Neimeyer & Co. at the time they shipped thèse goods did not cause 
tliem to be conslgned to themselves, to their agent, or to their order. On 
the contrary, they caused thèse goods to be consigned to Deitz, the vendee 
of their vendees, and this fact authorizes the inference that it was then and 
there the intention of Neimeyer & Co. that the title to the goods should pass 
upon their delivery to the carrier for transit to their vendees' vendee. Upon 
this subject the cases are ail one way." 

When the défendant in errer purchased the goods and delivered 
them to the common carrier, and paid the freight thereon, to be for- 
warded to Schwartz, Lowe & Co., at Costa Rica, it performed ail 
that it was required to do, by virtue of its agreement with that 
iirm, to entitle it to recover the amount due from said fîrm for 
advances by it made for the purchase of the goods, the payment 
of freight, insurance, etc., with 5 per cent, commission. 

The instruction of the court under review, is correct. 

3. Plaintiff in error claims that the court erred in its charge to 
the jury in relation to what constitutes notice, actual or construct- 
ive, of tlie dissolution of a copartnership, and that the instructions 
as to the partnership liability were contradictory, and that he is 
entitled upon thèse grounds to hâve the case reversed. It is un- 
doubtedly true, as a gênerai proposition, that a party is entitled 
to hâve instructions to the jury clear and consistent with them- 
selves. But the real question in the présent case is whether the 
instructions were in fact so misleading or contradictory as to show 
that the jury could possibly hâve been misled thereby to the préju- 
dice of the plaintifï in error. Having held that the court did not 
err in giving the Iqst instruction discussed, as to the time when the 
title of the goods passed to Schwartz, Lowe & Co., it necessarily 
follows that, if the court erred in giving other instructions in con- 
flict therewith, it was an error in favor of the plaintifif in error, of 
which he cannot complain. 

The telegram from the bank, received on December 3, 1898, was 
the first intimation that défendant in error received that there had 
been any change in the firm. The testimony in the record shows 
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that prior to that time the goods embraced in the order of October 
1, 1898, as well as ail goods for which any claim is made in this 
action, had been purchased by the défendant for Schwartz, Lowe 
& Co. As a matter of fact, the goods were delivered to the com- 
mon carrier for transportation prior to that time. The goods char- 
ged in the invoice of December 16th were delivered to the steam- 
ship Géorgie, and a bill of lading taken, to the order of Schwartz, 
Lowe & Co. on December 2, 1898. This was the last shipment for 
which any recovery is sought. 

It is fair to présume that the instructions given by the court, 
which are claimed to be adverse or in conflict with the one which 
we hâve sustained, accounts for the amount of the judgment against 
Easton being less than against the Schwartzes. But whether that be 
true or not, the fact remains that the instructions of the court, which 
left it to the jury to détermine whether the telegram from the bank 
was sufïicient to put the défendant in error upon inquiry as to the 
dissolution of the copartnership, whether it used reasonable dili- 
gence in detaining the goods, pending such inquiry, or made efforts 
to minimize the loss, were more favorable to the plaintiiï in error 
than the law would warrant under the particular facts of this case. 

In the light of ail the facts, the plaintifï in error is estopped from 
denying his liability for the debt. 

The rule is well settled that where a partnership is dissolved, or 
one or more of its members retires from the firm, without giving 
notice to the party with whom the partnership is dealing, the power 
of each member to bind the firm remains in full force, although, 
as between themselves, a dissolution or retirement is a revocation 
of the authority of each to act for the others. Lind. on Part. § 407 ; 
Parsons on Part. (4th Ed.) § 324; Story on Part. (7th Ed.) § 162; 
Collyer on Part. § 530; McLemore v. Ranken M. Co. (Miss.) 8 
South. 845; Rose v. Coffield, 53 Md. 18, 23, 36 Am. Rep. 389; Ruiz 
V. Norton, 4 Cal. 355, 358, 60 Am. Dec. 618 : Williams v. Bowers, 
15 Cal. 321, 76 Am. Dec. 489 ; Block v. Price (C. C.) 32 Fed. 562, 564. 

If any fraud was committed by Lowe, the plaintiff in error, in- 
stead of the défendant in error, must suffer. Easton relied upon 
Lowe to give the notice of the dissolution and to pay the out- 
standing debts against the partnership. Lowe did neither. The 
fraud of Lowe was against the firm. The firm allowed Lowe 
to hold himself out as a partner in dealing with third persons, 
without notice, after the dissolution, and cannot complain if they 
be held for the debts incurred prior to any notice of the true con- 
dition of the partnership afifairs. The rule is universal that, where 
one of two innocent parties must suffer, it must be he whose mis- 
placed confidence enabled the wrong to be committed. The défend- 
ant in error owed no duty to lessen the debt or to minimize the 
loss to the members of the firm who had, as between themselves. 
withdrawn from the firm without giving any notice of such disso- 
lution. It was not bound to stop any of the goods in transitu, 
which it had bought and delivered to the firm in the usual course 
of dealing. It was not in any way responsible to the firm for the 
wrongdoing of Lowe toward them. It certainly was not bound to 
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stop the goods in transitu, even if it had the power to do so, and 
thereby suffer a loss in order to protect Easton, and relieve him 
from any part of his liability. Mr. Easton was not a party to any 
wrongdoing, but his failure to notify the défendant in error has 
estopped him, as before stated, from denying the debt. He can- 
not hold the défendant in error responsible for the wrongful acts 
of Lowe towards himself and his copartners. 

It is only necessary to add that we find no error in the refusai 
of the court to give the instructions requested by the plaintiff in 
error, or in any of the other assignments of error, not governed by 
the principles we hâve already announced, that would justify a 
reversai of the judgment. 

The judgment of the Circuit Court îs aiïirmed, with costs. 



BANK OF BRITISH NORTH AMERICA V. FREIGHTS, ETC., OF THE 

HUTTON. 

SAME V. FREIGHTS, ETC., OF THE ANSGAR, 

(Circuit Court of Appeals, Second Circuit April 12, 1905.) 

Nos. 653, 654. 

1. SnippiNG — ^Feeights— Pi-EDGE — Maritime Lien. 

Where a charterer procured advances from a bank on the crédit of the 
freights of particular vessels, assigning the charters and Insurance poU- 
cles coverlng the freights, etc., the bank had a maritime lien on such 
freights, whlch It was entltled to follovf into whosesoever hands they 
mlgbt go. 

2. Same— Tebmination of Lien. 

Where a charterer had been In the habit of procurlng advances from 
a bank on the crédit of the freight of particular vessels, and had col- 
lected such freights as agent for the bank, deposited them to his indl- 
vidual bank account, and thereafter applied only the balance in excess 
of the advances to his own use, the bauk's maritime lien on such freight 
did not terminale on the charterer's depositlng and mlngllng the same 
w^lth his own funds. 

3. Same — Enfoecement— Remédies. 

Where a bank had a maritime lien on the freights of certain vessels 
for advances, It was entitled to enforce the same by an action in ad- 
mlralty in rem, regardless of the fact that it also had a lien enforceable 
In equlty. 

4. Same— TEtrsT Fund— Appbopeiation by Agent— Deposits— Application— 

Payment of Cheok. 

Where a charterer collected freight as the agent of a bank which held 
a maritime lien thereon, and deposited such freight to his indivldual 
banlî account, but, before accounting for such advances, depleted the ac- 
count by a cheek drawn against It for other purposes — not, however, 
shown to hâve been delivered until after he deposited $2,500 of his own 
money to the crédit of the account — such deposit should be applied to 
the payment of the check pro tanto in exonération of the trust deposit. 

Appeals from the District Court of the United States for the 
Southern District of New York. 
For opinion below, see 127 Fed. 859. 
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Charles S. Haight, for appellants. 
!Mark W. Patten, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. Thèse are actions in rem by which 
the libelant seeks to assert an alleged lien arising out of the fol- 
lowing facts : For two or three years prior to 1901 the libelant, 
a foreign bank having représentatives in New York City, had been 
accustomed to make advances to one Perry, who was engaged there 
in operating chartered vessels. He usually had a number of ves- 
sels under charter, carrying cargoes upon long voyages, and his 
profits depended upon the excess of the freights earned by them, 
and payable upon delivery of the cargo at the port of destination, 
beyond disbursements for hire and other expenses ; and, at times 
when he required moneys to pay hire and other disbursements of 
a vessel, he was accustomed to apply to the libelant, and the libelant 
would advance them to him. Thèse advances were made without 
taking any évidence of indebtedness from him, and with the un- 
derstanding that they were made against, and should be repaid 
from, the freights of the particular vessel for which they were 
made ; and, as security, Perry customarily assigned to the libelant 
the charters and insurance policies covering the freights for the 
particular voyages. Upon the arrivai of the vessels, Perry would 
collect the freight, deposit the amount to his own crédit in bank, 
mingling the amount with his own funds, and would pay the li- 
belant by checks drawn upon that bank. Among the vessels char- 
tered by Perry were the steamers Ansgar and Hutton. December 
26, 1900, he applied to the libelant for advances against the freights 
of thèse vessels. His letter, after stating that the former was 
about to load at Calcutta on her voyage home, with her hire paid 
to December 27, 1900, and that the Hutton was about to load at 
Nagasaki on her voyage home, with her hire paid to January 3, 
1901, reads: "We désire advances against freights above steamers, 
$10,000 each. Kindly hand us your check for $20,000 and oblige. 
Documents will be handed you later." The libelant thereupon ad- 
vanced him $20,000, which he deposited in his bank account; mak- 
ing a note on the stub of his checkbook that $10,000 was advanced 
"against freights" of the Ansgar, and $10,000 "against freights" 
of the Hutton. January 23, 1901, he sent the libelant the docu- 
ments relating to the Ansgar, and February 3, 1901, the documents 
relating to the Hutton; thèse consisting of the charter parties, 
memoranda of accruing freights, and insurance policies covering 
the freights for the particular voyages; the charter parties and in- 
surance having his assignment indorsed thereon. The memoranda 
showed expected freights of about $65,000. January 30, 1901, he 
applied for an additional $10,000 against the freights of the Ansgar, 
and on February 15, 1901, he applied for $20,000 more— $10,000 
against the freights of each vessel. Thèse sums were advanced 
by the libelant — in ail $30,000 against the freights of the Ansgar, 
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and $30,000 against the freights of the Hutton. The Ansgar ar- 
rived at New York April 10, 1901, and the Hutton April 26, 1901. 
Perry collected the freights, and of the amount he deposited about 
$39,000 to the crédit of his account in the Bank of New York. Per- 
ry died May 8, 1901, at which time there was a balance to his crédit 
in that bank derived to the extent of $18,000 from the freights of 
the Hutton, and $803.78 from the freights of the Ansgar. His 
estate proved to be insolvent. 

The libelant asserts that there was an hypothecation of the 
freight moneys, and that it is entitled to follow them into Perry 's 
bank account. The claimant, the administrator of Perry's estate, 
asserts that the libelant stands in no better position than do the 
other creditors of Perry in respect to the moneys in bank. 

Quite irrespective of the fact, which may be put aside for présent 
purposes, that Perry used nearly $30,000 of the advances of the 
two vessels in aid of the voyages upon which the freights were 
earned, the libelant acquired a maritime lien upon the freights 
by the agreement of hypothecation, and thereby became the éq- 
uitable owner. A pledge for loans made for the purpose of di- 
rectly aiding the prosecution of current voyages, and upon the faith 
of the freights to be earned, as a part of the contract, is as purely 
maritime as a bottomry bond. The Advance, 72 Fed. 797, 19 C. 
C. A. 194. Indeed, it has been held by the Suprême Court of New 
York (Brown v. Gray, 70 Hun, 361, 24 N. Y. Supp. 61) that an ac- 
tion to restrain the diversion of freight moneys which had been 
pledged for advances, and which it was asserted the charterers 
were collecting and misapplying, could not be maintained in the 
State court, because it involved an adjudication as to the existence 
of a maritime lien, and was therefore within the exclusive juris- 
diction of the fédéral courts in maritime causes. The lien created 
by a maritime pledge of freights follows the freights through ail 
their transmutations, and wherever they can be found. It is fa- 
miliar doctrine of the admiralty courts that a maritime lien attaches 
not only to the original subject of the lien, but also to whatever is 
substituted for it, and that the lienholder may follow the proceeds 
wherever he can distinctly trace them. "Wherever there is a mar- 
itime lien upon property, it adhères to the proceeds of that prop- 
erty, into whose hands soever they may go, and thèse proceeds 
may be attached in the admiralty." Benedict, Adm. Pract. § 290 
(3d Ed.), where the authorities are collected in the note. 

It is contended for the appellant that the lien in this case ceased 
when Perry collected the freights and deposited them in bank. 
This argument can be valid only if the parties by their agreement 
contemplated that the lien should then cease, or if, by reason of 
what subsequently occurred, the libelant waived the lien. The 
lien, being the créature of the contract, ceased to exist only when 
the contract contemplated it should be at an end. The parties 
were at liberty to agrée that the freight in solido should be set 
apart for the satisfaction of the advances, or that either should 
collect the proceeds, or that Perry should do so, and deposit them 
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in his own bank, and apply so much of them as was necessary to 
satisfy the advances. 

If we could only ascertain the intention of the parties from the 
proposition in the letter requesting the advances in controversy, 
and the acceptance implied by making the advances, the terms of 
the hypothecation in controversy would be so indefinite as to leave 
much open to discussion; but the particular hypothecation was 
made pursuant to the previous course of business between the par- 
ties, and its meaning is to be ascertained by their understanding 
in the previous similar hypothecations. The previous hypotheca- 
tions contemplated, as the assignment of the charter in each in- 
stance shows, that the libelant should be at liberty to intervene and 
appropriate the freights, and forestall Perry's collection of them, 
for the purpose of realizing its advances, if at any time it might 
find it désirable to do so ; but they as obviously contemplated that 
Perry should ordinarily collect the freights, deposit them in bank 
in his own name, apply such part of them as were in excess of the 
advances to his own use, and apply the balance to the payment 
of the advances, acting as agent for the libelant in collecting the 
freights and retaining such of the proceeds as belonged to the libel- 
ant. Indeed, the proofs show that it was expressly understood be- 
tween them that when he collected the freights he should act as 
the agent for the libelant. Such an understanding is wholly incon- 
sistent with the presumed intent of the parties that the lien should 
not exist in the instances in which Perry should be permitted to col- 
lect the freights. We think the hypothecation imported that the lien 
should survive so long as the advances should be unpaid,whetherthe 
freights were unpaid by the consignées and remained in their hands, 
whether they were in Perry's hands in the form in which they had 
been paid, or whether they were in his custody in the form of pro- 
ceeds deposited in his bank account. In the Freights of the Kate 
(D. C.) 63 Fed. 707, the subject of hypothecation of freights for 
advances was exhaustively discussed by Judge Brown, and in that 
case he decided, in view of the terms of the hypothecation, and the 
extrinsic facts connected with the transaction, that the lien was 
intended to be a gênerai one, extending to ail freights earned by 
the vessels of the borrower, including those chartered subsequently 
to the loans. He said : 

"They plainly intended both a spécifie and a gênerai lien on ail the profits 
of the eompany's line; and, If that was the intent, efifect must be given to 
It, so far as it was lawful, and not Incompatible with the rights of others." 

So, hère, if the parties intended that the lien should extend to 
the proceeds from freights deposited in bank by Perry in his own 
name, effect should be given to that intention. 

If it appeared by the proofs that during the period of the advances 
Perry had been using the libelant's part of the freights for his own 
purposes, with the knowledge of the libelant, there would be sub- 
stantial ground for holding that there had been a waiver of the lien. 
A principal who customarily permits his funds to be mixed by 
his agent with the agent's own funds, and used by the agent as his 
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own, occupies no better position with respect to the common fund 
than does any other créditer of that agent, and may well be deemed 
to hâve waived any équitable lien upon it arising from the misap- 
propriation of the fiduciary. It does appear that the libelant was 
aware that Perry was depositing the proceeds in his gênerai bank 
account, and that he was drawing checks against the account for 
other purposes than paying the advances; but, so far as appears, 
the libelant had no reason to suppose that thèse checks were not 
drawn against Perry's own part of the fund. 

Concluding, as we do, without any hésitation, that the libelant's 
lien extended to the deposits in Perry's bank account, we think it 
clear that the libelant was entitled to assert its lien upon those 
proceeds in a court of admiralty to the extent to which they could 
be traced, and by an action in rem. The action being one to en- 
force a maritime hypothecation, jurisdiction is complète. Cutler v. 
Rae, 7 How. 731, 12 L. Ed. 890 ; Sheppard v. Taylor, 5 Pet. 675, 
8 L. Ed. 269 ; American Steel Barge Co. v. Chesapeake & Ohio Coal 
Agency Co., 115 Fed. 669, 53 C. C. A. 301 ; The Kalorama, 10 Wall. 
210, 19 L. Ed. 941 ; The Mary, 1 Paine, 671, Fed. Cas. No. 9,187. 
And it is quite immaterial that, superadded to the lien and the 
remedy in admiralty, the libelant may also hâve had an équitable 
lien, and a remedy in a court of equity to reach the proceeds in the 
bank account of Perry as its fiduciary. 

It is insisted for the appellant that the libelant has recovered 
$2,500 more than the amount of the hypothecated freights which 
hâve been traced as remaining in his bank account. It appears that 
on May 6, 1901, Perry drew a check which depleted the freight 
moneys remaining in his account in the sum of $3,479. This check 
was not paid by the bank or charged to his account until May 8, 
1901. Before it was paid, and on May 7th, he deposited $2,500 of 
his own moneys. This is the sum which it is argued was improp- 
erly allowed to the libelant. The court below gave its reasons for 
the allowance as follows : 

"If the $8,479 transaction had not taken place, the fund would hâve been 
that much larger for the benefit of the libelant. Haviug taken place, how- 
ever, to the détriment of the libelant, and $2,500 having been subsequently 
deposited on the same account, it would seem that equity would appropriafe 
the money to repay the loss to the extent it would go, and in this view the 
$2,500 should be applied on the payment of May 6th, leaving the original ac- 
count unimpaired by that transaction." 

If it had appeared that Perry had delivered this check previously 
to depositing the $2,500, we should be of the opinion that the amount 
ought not to hâve been allowed, but that fact does not appear. The 
rule in equity is that if a person holding money in a fiduciary ca- 
pacity intermingled in his account at his bankers with his own 
money, draws checks upon his account generally, he is to be re- 
garded as having drawn out his own in préférence to the trust 
money; and the ordinary rule attributing the first payment to the 
fîrst crédit does not apply in such a case. Pinkett v. Wright, 2 Hare, 
12; Ellicott v. Kuhl, 60 N. J. Eq. 333, 46 Atl. 945 ; Importers' Bank 
V. Peters, 123 N. Y. 272, 25 N. E. 319. It is not to be assumed 
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that Perry intended to misappropriate the part of the account rep- 
résentée by the libelant's moneys, and, upon the analogy of the 
équitable rule mentioned, it is to be presumed that, to the extent 
that the account represented his own moneys when he delivered the 
check, it was drawn against that part of the account. We are satis- 
fied the amount was properly allowed. 
The decrees are affirmed, with costs. 



SHIELDS V. MONGOLLON EXPLORATION CO. et al. 

(Circuit Court of Appeals, Ninth Circuit May 8, 1905.) 

No. 977. 

1. Circuit Coubt or Appeals— Jubisdiction—Statutes— District Cotjbts oi' 

Alaska. 

The appellate jurisdiction of the Circuit Court of Appeals for the 
Ninth Circuit over appeals and writs of error from the District Courts 
of Alaska is net ruled by Act Gong. April 7, 1874 (18 Stat. pt. 3, p. 27, c. 
80), relating to appeals from judgments and decrees of teri-ltorial courts, 
but by the Alaska Civil Code (31 Stat. 414, c. 51), authorizlng such ap- 
peals. 

2. Same— Mode or Review — Appeal or Ekbob. 

Under Civ. Code Alaska (31 Stat. 414, c. 51), § 504, conferring on the 
Ninth Circuit Court of Appeals the same jurisdiction to review by writs 
of error or appeal final judgments or orders of the District Courts of 
Alaska that was given by the act creating the Circuit Courts of Appeals 
to review final décisions of District and Circuit Courts, and section 508, 
declaring that ail provisions of law now in force regulatlng the procé- 
dure and practice in cases brought by appeal or writ of error to the 
Suprême Court of the United States or to the United States Circuit 
Court of Appeals for the Ninth Circuit, except in so far as the same may 
be inconsistent with any provisions of the act, shall regulate the pro- 
cédure and practice In cases brought to such courts respectively from the 
District Courts for the District of Alaska, the Ninth Circuit Court of 
Appeals had jurisdiction to re^-iew a decree in an action to recover an 
interest in a mining claim trled to the court by writ of error. 

3. Same— Waiveb of Jtjey— Necessitt or Wbiting. 

Under the Alaska Civil Code (31 Stat. 363, c. 19), provlding that a 
trial by jury may be waived by the parties to an issue of fact by wrltten 
consent and by oral consent in open court entered on the minutes, where 
it appeared both in the bill of exceptions and In the judgment that a 
jury was waived by stipulation of the parties In open court, the Circuit 
Court of Appeals was not precluded from reviewlng assiguments of error 
relating to the admission or exclusion of e%'idence, because the waiver 
was not In writlng and flled as provided by Rev. St. U. S. §§ 649, 700 
[U. S. Comp. St. 1901, pp. 525, 570]. 

4. Same— Evidence. 

Where, In an action to recover an Interest In a mInIng claim, défend- 
ants claimed that such interest was conveyed to plaIntIfiC's prior grantor 
by mistake as a part of the settlement, it was not error to permit one 
of the défendants with whom such settlement was made to testify what 
plaintifE's prior grantor dld pursuant to the agreement of settlement 
ofCered in évidence. 

5. Same— Préjudice. 

Where, in an action to recover an interest In a mInIng claîm, défend- 
ants contended that such Interest had been included in a settlement deed 
to plaIntifC's prior grantor by mistake, and plalntiff had the beneflt of 
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Buch grantor'B uncontradicted testlmony that It was agreed that the 
property In controversy sbould be transferred as a part of the settle- 
ment, plalntlff was not prejudiced by the court's refusai to permit one 
of the défendants who made such settlement to testlfy whether sueh 
proposition had not been made. 

8. Same— Plbading. 

In an action to reeover an Interest In a miniug olalm conveyed to 
plaintiflf's prior grantor as a part of a settlement between him and K., 
actlng for a corporation, défendants clalmed that such interest was con- 
veyed to plaintiflf's grantor by mutual mistalce, and K., who was a party, 
answered, and alleged that a settlement was made between the corpora- 
tion and plaintiff's grantor, and was Intended only to affect property 
In whlch those parties were Interested, and not the Interest in question, 
whlch belonged to K. Individually, and that K. executed a deed without 
any négligence, believing that it conformed to the agreement, and did 
not contaln the interest in controversy, and prayed a reformation of the 
deed. Held, that such answer was not objectionable, as not constituting 
a défense or furnlshlng ground for reformation of the deed, on the 
theory that, if K. acted only for tho corporation, the deed dld not con- 
vey his individual property. 

7. Same— Bjectment— Equitable Défenses— Findikgs—Reviïîw. 

Under Alaska Code (31 Stat 393, c. 38), maklng certain provisions for 
the trial of actions of an équitable nature, and provlding that the sec- 
tion shall not be construed to bar an équitable owner in possession of 
real property from defending hls possession by means of his équitable 
title, where défendants pleaded an équitable title to an interest in a 
mining claim sought to be recovered In ejectment, and prayed reforma- 
tion of a deed to plaintiff's prior grantor for mutual mistake, the trial 
court's flndings of fact on a jury being waived dld not ha-ç-e the con- 
cluslve efCect on appeal of a verdict of a jury. 

8. Same— FiNDiNGS of Fact— Conflicting Evidence— Review. 

Where an action of ejectment. In whlch an équitable défense was raised, 
was tried by the court without a jury, the court's flndings of fact, made 
on eonflicting évidence, eould not be reviewed on appeal, unless a serious 
and important mistake appeared to hâve been made In considération 
of the évidence or In the application of the law. 

9. Same— Innocent Puechaseb. 

In an action to reeover an Interest In a mining claim, évidence held 
Insufflcient to show that plalntlff was an Innocent purchaser, without 
notice of défendants' equity. 

10. Same— Deeds— Mutual Mistake— Execution— Failuee to Read. 

Where, In executing a deed in pursuance of a settlement, the grantor 
relied on the représentation of hls attorney, who Informed him that the 
deed was "ail right, and according to a mémorandum" whlch the grantor 
had furnlshed, he was not guilty of such négligence, In failing to read 
the deed, as precluded a subséquent reformation thereof, so as to exclude 
an interest In a certain mining claim Included by mutual mistake. 

In Error to the District Court of the United States for the Sec- 
ond Division of the District of Alaska. 

On August 26, 1899, the J. S. Klmball Company, a corporation, entered into 
a wrltten contract at San Francisco, Cal., with Conrad Slem, by which it 
employed him as Its agent to take charge of Its store and trading station at 
Nome, Alaska, to manage its business at Nome and elsewhere as might be 
agreed upon, and to pay him for hls services as such agent and for services 
theretofore rendered by him an amount equal to one-third of the net profits 
of the business of said store and trading station from the tlme of its estab- 
lishment to the termination of said contract, and it was stlpulated that the 
contract might be terminated by the mutual agreement of both parties or upoi\ 
wrltten notice of its termlu.ition by either thereof. In pursuance of said 
contx-act the said agent took possession of the store and business of said cor- 
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poration at Nome, and remalned there in charge tliereof during the winter of 
1899 and untll the spring of 1900, when the corporation terminated the agency, 
and directed sald agent to turn over to the Klmball Steamship Company ail 
of its property covered by the agreement in his possession or under his con- 
trol. In tbe lattor part of June, 1900, the J. S. Kimball Company took for- 
cible possession of its store and business, and ejected said agent therefrom. 
About July 28, 1900, J. S. Kimball arrlved in Nome, and commeneed negotia- 
tions to close up the business between the corporation and Siem. The nego- 
tlations whieh were carried on between Siem and J. S. Kimball representing 
the corporation resulted in the exécution on August 27, 1900, of the deed to 
Siem under which the plaintifC in error clainis an interest in the property in 
controrersy, namely, an undivlded one-fourth Interest in and to a placer 
mining claim known as "Bench Claim No. 1 Below Snow Gulch, First Tier 
on the Northwest Side of Glacier Creek in Cape Nome Recording District, 
Alaska." On August 29, 1899, J. D. Morgan, then the owner of said claim, 
conveyed nnto John S. Kimball and John H. Bullock an undivided one-half 
thereof. On March 12, 1900, Kimball conveyed to Brander an undivided one- 
twelfth interest therein, and on July 14, 1900, he conveyed to Tyson an un- 
divided one-eighteenth; so that on August 27, 1900, the date of the deed under 
which the plaintiff in error claims to hâve recelved an undivided one-fourth 
interest therein, Kimball was the owner of only an undivided one-ninth in- 
terest. The plaintifC in error, in her amended complaint, predicated her right 
to recover an undivided one-fourth interest on the theory that the conveyance 
from Morgan to Kimball and Bullock conveyed to Kimball individually, and 
for his own use and beneflt, an undivided one-fourth Interest, and that by the 
terms of the settlement between the J. S. Kimball Company and Siem ail 
the interest of J. S. Kimball in the claim in controversy was to be conveyed 
to the latter. The défendants in error defended on the ground that the in- 
terest of J. S. Kimball in the claim in controversy was his individual prop- 
erty, acquired by purchase, and was not considered in the settlement between 
the J. S. Kimball Company and Siem, and was not intended to be conveyed 
to the latter under said settlement, but that the conveyance thereof was the 
resuit of a mutual mistake between the parties to the said settlement. The 
action was tried before the court wlthout a jury. The court made flndings 
of fact, which are in substance as follows: First. That on August 29, 1899, 
J. D. Morgan, being the owner of the mining claim in controversy, conveyed 
to John H. Bullock and John S. Kimball an undivided one-half interest in 
that and other mining claims, and that the grantees in said deed thereby 
became the owners each of an undivided one-fourth Interest therein. Second. 
That on February 28, 1900, Kimball conveyed to A. J. Brander an undivided 
one-twelfth interest in said claim, and on July 14, 1900, conveyed an undivided 
one-eighteenth Interest therein to Robert J. Tyson, and said grantees entered 
into possession of said claim; that on August 27, 1900, there was vested in 
John S. Kimball an undivided one-ninth Interest in said claim, and no more. 
Third. That during the continuance of the agency of Conrad Siem for the J. 
S. Kimball Company from August 26, 1899, to July, 1900, the said agent 
caused to be entered and located by varions persons, through and by means 
of his connection with sueh corporation, a large number of mining claims in 
sundry mining districts in Alaska for said corporation, and caused some 
thereof to be located under his own name, others in the name of said corpora- 
tion, and others in the name of J. S. Kimball, who was the président of said 
corporation, but ail of said claims were located for the benefit of said cor- 
poration, and were held by it subject to the agreement between it and its said 
agent. Fourth. That on or about August 27, 1900, it was agreed between the 
said J. S. Kimball Company, through its said président and said Conrad Siem. 
that in full settlement of the aecounts between said corporation and Siem 
the latter should take and recelve, and the former should transfer and con- 
vey by quitclaim deed to him, ail the mining claims of every nature and kind 
then owned by the said J. S. Kimball Company and Siem or either thereof, 
or located by any person for them or either of them, or then of record in their 
names or the name of either of them, save and excepting therefrom certain 
mining claims thereafter in the flndings described. Then follows the descrip- 
tion of nmnerous mining claims so reserved, one of which Is the right, title. 
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and Interest of J. S. Klmball In the clalm In controversy In this suit FIfth. 
That after sald settlement had been made the attorney for the J. S. Kimball 
Company and the attorney (or Conrad Siem prepared a deed of conveyance, 
and presented the same to said corporation and to said Slem, and said at- 
torneys represented that the said deed was prepared in couformity to and in 
accordance wlth the terms of said agreement and settlement. On August 27, 

1900, said J. S. Kimball and the J. S. Kimball Company and Conrad Siem, 
each relylng on the statements so made by said attorneys, accepted said in- 
strument, and thereupon the said corporation, by its attorney in fact and 
the sald J. S. Kimball, executed and delivered to Conrad Siem the deed bear- 
ing date August 27, 1900, wherein and whereby there was conveyed to the 
said Siem ail the mining claims and parts of mining claims of every kind 
whatsoever novv owned by the party of the flrst part or either of them, or 
located by any person for them or either of them, or now of record in the 
name of them or either of them, or to which they or either of them is entitled 
by vlrtue of any contract made wlth any person, etc., savlng and excepting 
therefrom claims which were thereln thereafter described; that by mutual 
mistake of the parties there was omitted from the exceptions which were in- 
tended to hâve been inserted in said deed the premises in controversy in this 
suit and certain other mining claims not necessary hère to specify, ail of 
which were acqulred by purchase by J. S. Kimball as his individual property, 
and In none of which said Siem had any Interest. Sixth. That said J. S. 
Kimball executed said deed for the sole purpose of executlng in accordance 
with said agreement of settlement the conveyances that were thereby agreed 
to be made to said Conrad Slem, and that he relied upon the statements and 
assurances of his attorney and the attorney of Conrad Slem that the same 
contained ail the réservations and exceptions which had been agreed upon; 
that at the time of the exécution of said deed the J. S. Kimball Company and 
said Conrad Siem had no right, title, or interest of any kind or nature in the 
said mining daims mentloned In said réservations and exceptions which were 
so omitted from said deed, but said J. S. Kimball was the owner of and enti- 
tled to an undlvided one-ninth interest In the clalm In controversy, and no 
more; that on April 19, 1901, Conrad Slem conveyed ail his right, title, and 
interest in ail properties in the District of Alaska to the Behring Sea Im- 
provement & Trading Company, and on August 31, 1901, the sald last-named 
corporation conveyed the same to the plalntlff In error; that on April 19, 

1901, the time of making his sald conveyance, Conrad Slem had full knowl- 
edge and notice of the mistake in said deed of August 27, 1900; that on said 
date he was the président and attorney in fact of sald Behring Sea Improve- 
ment & Trading Company, and the principal and only beneflclary stockholder 
thereln, and that sald corporation had full knowledge and notice of said mis- 
take, and of the équitable rights of the défendants In error. Seventh. That 
the plaintifC In error Is the wlfe of H. E. Shields, who, at the time of the set- 
tlement so had on August 27, 1900, was the attorney and adviser of Conrad 
Slem, and he and the plalntlff in error had full, complète, and actual knowl- 
edge of sald mistake in said deed and of the équitable rights and Interests 
of the défendants in error in sald mining clalm long prior to the date of the 
conveyance thereafter made, and knew that the défendants in error were In 
possession of sald mining clalm as tenants in common, and holding the whole 
of same according to their respective interests. Eighth. That prier to the 
making of the deed to the plalntlff in error, Conrad Slem, as attorney In fact 
for said Behring Sea Improvement & Trading Company, and In his own proper 
person, was requested to reconvey or cause to be reconveyed the said mining 
claims so conveyed to him by mutual mistake on August 27, 1900, or to correct 
sald mistake, but he refused to comply therewlth; that the plalntlff In error 
has not, nor has ever had, any title or interest In the sald mining clalm lu 
controversy, but that Helen W. Kimball Is, and has been slnce March, 1901, 
the owner of an undivided 2T/72 thereof, and the défendant John S. Kimball 
is the owner of an undivided 0/72 thereof; that John H. Bullock is the owner 
of an undivided 8/72 thereof, and the Mongollon Exploration Company is the 
owner of an undivided as/,^ thereof; that sald deed of August 27, 1900, and 
the subséquent conveyance of Conrad Siem to the Behring Sea Improvement 
& Trading Company constltute a cloud upon the title of the défendants in 
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error; and that thé amended answer of said défendants In error Is In ail 
respects true, and that the reply of the plaintifC in error Is imtrue. The 
court thereupon made conclusions of law in accordance with sald flndlngs of 
fact, and entered a judgment in favor of the défendants in error. 

Bishop, Wheeler & Hoefler and H. E. Shields (J, F. Bowie, of 
counsel), for plaintiff in error. 

James E. Fenton, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

We are met at the threshold of this case by the motion of the 
défendants in error to dismiss the writ of error on the ground that 
the appellate jurisdiction of this court can be involîed in the présent 
case only by an appeal. The motion is based upon the act of Con- 
gress governing the practice in territorial courts and appeals there- 
from, approved April 7, 1874 (18 Stat. pt. 3, p. 27, c. 80), which 
provides that the judgments and decrees of territorial courts in 
actions at law wherein there is not a trial by jury, and wherein 
the issues of law and fact are submitted to and tried by the court 
without the intervention of a jury, can be reviewed only by appeal, 
and not on writ of error. The Suprême Court, in Stringfellow 
V. Gain, 99 U. S. 610, 25 L. Ed. 431, Hecht v. Boughton, 105 U. S. 
235, 26 L. Ed. 1018, Bonnifield v. Price, 154 U. S. 672, 14 Sup. Ct. 
1194, 26 L. Ed. 1022, and in several other décisions, lias held that 
by virtue of this statute the appellate jurisdiction of the Suprême 
Court over the judgment or the decree rendered by a territorial 
court in a case not tried by a jury can only be exercised by appeal, 
and dismissed cases of that nature which had been brought before 
it on writs of error. But the appellate jurisdiction of this court 
over appeals and writs of error from the District Courts of Alaska 
is not ruled by the act of April 7, 1874, but by chapter 51 of the act 
of June 6, 1900, providing a Civil Code for Alaska (31 Stat. 414). 
Section 504 of that chapter gives to this court the same jurisdiction 
to review by writ of error or appeal final judgments and orders 
of the District Courts of Alaska that was given by the act creating 
the Circuit Courts of Appeals to review final décisions of District 
and Circuit Courts; and section 508 provides that: 

"AU provisions of law now in force regulating the procédure and practice 
in cases brought by appeal or writ of error to the Suprême Court of the 
United States or to the United States Circuit Court of Appeals for the Ninth 
Circuit, except in so far as the same may be inconsistent with any provision 
of this act, shall regulate the procédure and practice in cases brought to the 
courts respectively from the District Court for the District of Alaska." 

The motion to dismiss is therefore denied. 

The défendants in error deny the power of this court to consider 
the assignments of error so far as they relate to the rulings of the 
trial court in admitting or excluding évidence, or to the alleged in- 
sufficiency of the évidence to support the findings of fact, on the 
ground that it does not appear from the record that written con- 
sent of the parties to waive a jurj' trial was filed in the court below. 
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They rely upon sections 649 and 700 of the Revised Statutes [U. 
S. Comp. St. 1901, pp. 525, 670], in which it is provided that issues 
of fact in civil cases in any Circuit Court may be tried and deter- 
mined by the court without the intervention of a jury whenever 
the parties or their attomeys of record file with the clerlc a stipu- 
lation in writing waiving a jury, and that when an issue of fact 
is so tried the rulings of the court in the progress of the trial, if 
excepted to and duly presented by a bill of exceptions, may be re- 
viewed by the Suprême Court ; and they cite the décisions of that 
court in County of Madison v. Warren, 106 U. S. 632, 3 Sup. Ct. 
86, 37 L. Ed. 311, and Bond v. Dustin, 113 U. S. 604, 5 Sup. Ct. 
296, 28 L. Ed. 835, and other cases thereafter decided, in which it 
has been held that while prior to the enactment of thèse sections 
of the statutes the appellate court had no authority to revise the' 
rulings of a Circuit Court upon the admission or rejection of testi- 
mony, or upon any other question of law arising out of the évi- 
dence where the parties had waived a trial by jury and had sub- 
mitted the facts to the détermination of the Circuit Court upon the 
évidence, after the statute such power could be exercised only upon 
proof of the filing of the written waiver as required thereby. If 
this were the ordinary case of a writ of error to review the proceed- 
ings on a trial in a Circuit Court of a civil law case without the 
intervention of a jury, the objection now interposed would be well 
taken, for the record in this case fails to show that there was a 
written waiver of a jury trial. But the act of June 6, 1900, adopt- 
ing a Civil Code for the trial of causes in Alaska (31 Stat. 363, c. 
19), provides that trial by jury may be waived by the parties to an 
issue of fact not only by written consent, but by oral consent in 
open court entered in the minutes. It appears both in the bill of 
exceptions and in the judgment of the court below that a jury trial 
was expressly waived upon the stipulation of the respective par- 
ties. There can be no doubt, therefore, that such oral consent, thus 
evidenced by the record, is as effective to préserve the right of a 
plaintifï in error to review the rulings of the court below as would 
hâve been a written consent under the provisions of section 649 of 
the Revised Statutes. 

The plaintifï in error contends that the court erred in overruling 
the objection to the question addressed to J. S. Kimball, a witness 
for défendants in error, when he was asked, "What did Conrad 
Siem do pursuant to the agreement that has been offered in évi- 
dence hère, if you know?" The objection was that the évidence 
called for was incompétent, irrelevant, and immaterial. The court 
allowed the witness to give the détails of the negotiations prior 
to the final agreement of settlement. We see no error in the rul- 
ing. It certainly was not such plain error as to require this court 
to take notice of it in the absence of an assignment, and it was not 
assigned as error. 

Error is assigned to the ruling of the court in sustaining the ob- 
jection of défendants in error to interrogatories propounded to said 
witness after he had testified that Geary was not acting as his at- 
torney at the time of the settlement, when he was asked, on his 
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cross-examination, in substance the following questions: Did not 
T. J. Geary act as attorney for the J. S. Kimball Company, and did 
not you treat this property of the J. S. Kimball Company as your 
property? Did you not go, upon August 6th, to the office of Mr. 
Geary, and enter into that agreement with Conrad Siem in the prés- 
ence of Mr. Shields? On or about August 20th, or on or about 
August 15th, did not you corne to terms of settlement with Conrad 
Siem? The évidence called for by the first of thèse questions could 
not be niaterial undcr the allégations of the amended complaint of 
ihe piaintifif in error. Slîe alleged thevein that on Augu:-t 27, 1900, 
j. S. Kimbrîi by his deed sold aiid conveyed unto Conrad Siem 
an undividcvl one-fourth interest in the mining claim in coatroversy. 
It was not the theory of :he complaint or of the testimony of the 
plaintiiï in error that J. S. Kimball held an intereft in the daim 
in controversy in trust for the J. S. Kimball Company. It is true 
that in the complaint in intervention in the case of j. S. Kimball 
and John H.. Bullock against Stewart and Richards the plaintiff in 
error so alleged, but her amended complaint in the case at bar 
must be regarded as a distinct abandonment of that theory. In ad- 
dition to this, there is nothing to show that the interest of the 
plaintiiï in error was prejudiced by the exclusion of the testimony 
so sought, nor by the exclusion of the testimony of the witness 
as to what agreements had been negotiated, but not consummated, 
on August 6th or on August 20th. The offers of proof of the plain- 
tiiï in error in connection with this rejected testimony were, in 
substance, that on August 6 and on August 20, 1900, J. S. Kimball 
and the J. S. Kimball Company and Conrad Siem reached terms 
of settlement, one of the features of which was that Kimball was 
to convey to Siem ail the mining property in Alaska that had been 
located in or stood in the name of John S. Kimball or the J. S. 
Kimball Company. It is urged that this testimony so excluded 
was compétent and was material, for the reason that it tended to 
contradict certain testimony given by J. S. Kimball on his direct 
cxamination. That testimony was that three certain named claims, 
including the claim in controversy, were his own individual spécu- 
lation, and that in the final agreement none of them was to be 
conveyed to Siem, either by himself or by the J. S. Kimball Com- 
pany, and that the company never had any interest in either of 
them. Then followed the question : 

"At the time you signed this deed, you may state whether or not you had 
any knowledge whatever of it describing or omitting therefroni the mlninp 
tiaim in controversy Icnown as 'Beueh Claim No. 1 Belovv Snow Gulch, firs(* 
tier'? A. I never had dreamed of any such thing as that being in there." 

Counsel for plaintiiï in error argue that this answer of J. S. Kim- 
ball is a déniai that at any time he had entertained the idea of, ot 
discussed, a transfer of the claim in controversy in the settlement 
with Siem. We do not so understand it. To us it seems clear 
that the witness meant to say that in the final settlement he had 
never entertained the thought of transferring to Siem the claim in 
controversy. If such was the true meaning of his answer, the prof- 
137 F.— 85 
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fered évidence did not tend to contradict it, and there was no er- 
ror in its exclusion. But if, indeed, there was error, it became 
harmless, for the reason that thereafter Siem testified as to the 
terms of the proposed settlement of August 6th and August 20th, 
and his testimony ^yas not contradicted by any witness. The pro- 
posed settlement of August 6th is evidenced in the record by the 
prepared instrument of agreement which was to hâve been signed 
on that date. It contains no suggestion that Kimball was to trans- 
fer his interest in ail claims in Alaska then standing in his name. 
On the contrary, the list of claims which was attached thereto 
omits any mention of the claim in controversy. Of the proposed 
settlement of August 20th Siem testified that the proposition of 
Kimball was to convey to him "ail the mining property then owned 
by J. S. Kimball and the Kimball Company in Alaska, if I gave 
him a mortgage for $30,000." It may be doubted whether the true 
construction of this proposition, in view of the surrounding cir- 
cumstances, was that property was to be included in the proposed 
transfer other than that in which both of the contracting parties 
were jointly interested. But if, indeed, such was the meaning of 
the proposition, the plaintifï in error had the benefît of Siem's 
uncontradicted testimony that such a proposition had been made, 
and it is not réversible error that she was not permitted to inquire 
of Kimball whether that proposition had not been made. 

It is contended that the trial court erred in overruling the objec- 
tion of the plaintifï in error to the second affirmative défense of the 
amended answer. The objection was made on the trial on the 
ground that the matter so pleaded did not constitute a défense or 
furnish ground for" the reformation of the deed. No objection was 
interposed on the ground that the relief thereby sought could not 
properly be obtained in an answer to an action of ejectment. It 
is urged that the affirmative matter so pleaded afïorded no ground 
for reforming the deed, because it states that the agreement which 
culminated in the settlement of August 27th was made between the 
J. S. Kimball Company and Conrad Siem, and that in the exécution 
thereof the attorneys who prepared the deed represented to the par- 
ties thereto that it was prepared in accordance with the contract, 
and that the J. S. Kimball Company (not J. S. Kimball) and Conrad 
Siem intended at the time of its exécution to make exceptions of 
certain properties from the deed — properties which belonged not 
to the Kimball Company, but to J. S. Kimball — and that the excep- 
tions so intended to be made were not in fact made. It is argued 
that on thèse allégations it does not appear that the deed in ques- 
tion at law conveyed the land in dispute, since it operated only on 
the interest of the Kimball Company, which company, according 
to the answer, had no interest in the claim in controversy herein; 
and that, since the answer further allèges that the only description 
in the deed of property on which it was to operate was that of the 
property of the J. S. Kimball Company, the mistake, so far as that 
company is concerned, is immaterial, and equity will not interfère 
to correct it; and that as to J. S. Kimball, he was not, according 
to the terms of the alleged contract, a party to the agreement of 
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settlement, and the descriptive part of the conveyance, if it followed 
the contract, would net convey away any of his private property. 
We think that this contention ignores some of the allégations of 
that portion of the answer which was objected to. One of the par- 
ties who made the answer was John S. Kimball. The prayer of 
the answer was for the correction of the deed on the ground of 
mutual mistake. It is true that in the portion of the answer which 
is objected to it is alleged that the settlement was made between the 
J. S. Kimball Company and Conrad Siem, and was intended to 
affect property in which those parties had an interest; but it is 
alleged further that the attorney for the respective parties to the 
settlement represented not only to those parties, but to J. S. Kim- 
ball, that the deed was drawn in conformity to and in accordance 
with the agreement, and that J. S. Kimball, as well as the others, 
relied upon such statements, and that he, as well as the others, with- 
out fault or négligence, executed the same; and the answer then 
proceeds to set forth what he and they ail supposed to be contained 
in the conveyance, spécifies the error in the deed, and allèges that 
from the deed executed by the company and Kimball to Conrad 
Siem réservations were omitted, by mutual mistake, of property 
belonging to Kimball individually. Kimball, having executed the 
deed in his individual capacity, and having executed the same by 
mistake, was shown by the allégations of this answer, if they 
were true, to be entitled to the relief which was prayéd for. 

The plaintifï in error contends that the findings of fact of the 
trial court are not supported by the évidence. The défendants in 
error contend that the findings, having been made under a waiver 
of a jury trial, hâve the same conclusive effect as a verdict of a jury, 
and must stand, unless it appear that there was no évidence what- 
ever to sustain them ; citïng Dooley v. Pease, 180 U. S. 126, 21 Sup. 
Ct. 329, 45 L. Ed. 457, and McKinley Creek Min. Co. v. Alaska 
Min. Co., 183 U. S. 563, 22 Sup. Ct. 84, 46 L. Ed. 331. This leads 
us to inquire whether the findings which are hère for review are 
findings of a court of equity or of a court of law. Under the Sys- 
tem which prevails in the Circuit Courts of the United States, if 
a défendant, after being brought into a court of law to answer the 
plaintiflf's complaint, discovers that his défense lies in a reformation 
of his written contract or deed, his remedy is to file a bill in equity 
praying for such reformation, and for an injunction against the 
prosecution of the law action until a décision of the suit in equity. 
The Alaskan Code (31 Stat. 393, c. 38), making certain provisions 
for actions of an équitable nature, contains the proviso : "This sec- 
tion shall not be construed so as to bar an équitable owner in pos- 
session of real property from defending his possession by means 
of his équitable title." This provision was adopted from the laws 
of Oregon (B. & C. Comp. § 392), after it had been held in that 
state that the équitable défense so allowed to be pleaded could be 
used only for the purpose of defending possession, and not for the 
purpose of obtaining affirmative relief. Spaur v. McBee, 19 Or. 76, 
23 Pac. 818. But the plaintifï in error does not, and did not in the 
court beJow, question the power of the trial court to deal with the 
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équitable défense whiçh was intçrposed in the présent case, nor its 
power to proceed and decree the afifirmative relief which was ac- 
corded in ôrdering the reformation of the deed. Of course, the 
uniting of law and equity in one suit, as thus sanctioned by the 
Code of Alaska, does not hâve the effect to confuse the two, but 
requires that, while both branches of the case are to be tried in 
one court, the issues in equity must be tried by the judge as a 
chancellor, and the issues in law must be tried by the same judge 
with a jury, uniess a jury trial be waived. The conclusion is that 
the findings of fact in the présent case having ail been made upon 
the issues presented by the équitable défense, are not attended with 
the presumptions which apply to the findings of the court in a law 
case where a jury trial has béen waived. We find in the évidence 
no ground for saying that the trial court disregarded the rule that 
in each case the burden rests upon the moving party of overcoming 
the strong presuraption arising from the terms of a written instru- 
ment, and that, if the proofs are doubtful and unsatisfactory, and 
there is a failure to overcome the presumption by testimony entirely 
plain and convincing beyond reasonable controversy, the writing 
will be held to express correctly the intention of the parties. Nearly 
ail of the testimony was taken in open court, and the judge who 
heard the case had the opportunity to observe the demeanor of the 
witnesses, and to judge concerning their credibility. There was 
testimony to the efifect that Conrad Siem had, prior to the com- 
mencement of the suit, expressly admitted the mistake. Findings 
of fact so made on conflicting évidence cannot be reviewed by this 
court uniess a serions and important mistake appears to hâve been 
made in the considération of the évidence, or an obvious error has 
intervened in the application of the law. This rule is so firmly 
established by the décisions of this and other courts as to require 
no citation of authorities. 

It is contended that the plaintifï in error is an innocent purchaser 
of an interest in the mining property in controversy, and is there- 
fore entitled to prevail in the action. The plaiijtiff in error is the 
wife of H. E. Shields, who was the attorney for Siem in the nego- 
tiations leading up to the settlement and in the settlement effected 
on September 27, 1901. After obtaining the deed which was made 
at that date, Siem, on April 20, 1901, for an expressed considération 
of $1, conveyed by deed of bargain and sale to the Behring Sea 
Improvement & Trading Company, a corporation of the state of 
California, ail his right, .title, and interest in any claim to property, 
real, personal, or mixed> of every kind or description, in the dis- 
trict of Alaska, which deed was recorded on July 24, 1901. On 
August 31, 1901, that corporation- ;and Siem each executed to the 
plaintifï in error, by a deed of bargain and sale, for an expressed 
considération of $500, ail the right, title, and interest of the grantors 
in the mining claim in controversy. Those deeds were recorded 
on September 6, 1901. On April 2, 1901, J. S. Kimball and J. H. 
Bullock, as plaintifïs, commenced an action in the District Court 
of Alaska, Second Division, against A. G. Stewart and E. Richards 
and others, alleging in their complaint that the plaintiffs were the 
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owners of placer bench claim No. 1 on Glacier creek, being the same 
property that is in controversy in the présent action ; that on March 
17, 1901, the défendants in said action had ousted the plaintiffs there- 
from; and the plaintiffs demanded judgment for the restitution of 
said claim and for damages. In that action Siem, by leave of the 
court, intervened, and alleged that Morgan, the locator of said claim, 
on Auçust 29, 1899, conveyed to J. S. Kimball and J. H. Bullock 
an undivided one-half interest in the same, that the conveyance was 
made to said grantees in trust for the use and benefit of the J. S. 
Kimball Company, that the latter, in September, 1900, conveyed 
to the intervener its undivided one-half interest in said property, 
in which conveyance J. S. Kimball joined, and that the défendants 
Stewart and Richards ousted and ejected the intervener from said 
claim. The intervener demanded judgment for the possession of 
the premises and for damages. That complaint was signed by 
Shields and Reid as attorneys, and on June 13, 1901, H. E. Shields 
made oath thereto. It is clear that Kimball and Bullock claimed 
to be the owners of the whole of the property in controversy. It 
was admitted in open court on the trial of the présent case in the 
court below that H. E. Shields was the agent of the plaintifï in error 
in the matter of procuring the conveyances to her from Siem and 
from the Behring Sea Improvement & Trading Company, and that 
he transacted ail of said business. It further appeared from the 
évidence that the plaintiff in error paid no money whatever either 
to Siem or to the Behring Sea Improvement & Trading Company 
as considération for the conveyances, but that the $500 referred to 
in the deed as considération represented attorneys' fées owing from 
Conrad Siem to H. E. Shields for services in connection with the 
settlement of August 27, 1900, and that it was in payment of said 
indebtedness that the conveyances were made. The plaintiff in 
error cannot, therefore, claim to be an innocent purchaser of an 
interest in the property in controversy. Nor can she claim to hâve 
succeeded to the right of an innocent purchaser, unless it can be 
shown that her grantor, the Behring Sea Improvement & Trading 
Company, was an innocent purchaser from Siem. It appeared from 
Siem's testimony that he owned nearly 51 per cent, of the stock 
of that corporation, and that 49 per cent, is treasury stock not yet 
issued. In other words, Siem held ail the issued stock of the cor- 
poration excepting a few shares which evidently had been placed 
to qualify others to act as directors. In addition to this, it further 
appeared that he was the président of the corporation. The knowl- 
edge that he had of the transaction between him and Kimball must 
therefore be imputed to that corporation. The corporation there- 
fore was not an innocent purchaser. 

It is said that equity cannot relieve the défendants in error from 
the resuit of J. S. Kimball's négligence in failing to read the deed 
before he signed it. It is true that equity in certain cases refuses 
to relieve men from the conséquences of their own carelessness, but 
there is no hard and fast rule that one who fails to read a deed 
before signing it may not seek its reformation in equity in a case 
where there has been a mutual mistake. In the présent case there 
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was évidence tendîng to show that before signing the deed J. S. 
Kimball asked Mr. Geary, the attorney for the J. S. Kimball Com- 
pany, if the deed was ail right and according to the mémorandum 
which hé had furnished, and was answered in the affirmative. The 
question whether the failure to read a conveyance before its exécu- 
tion is fatal to the right to obtain its reformation must in each case 
dépend upon the attending circumstances. In view of the évidence 
in this case and the gênerai principles announced by the authori- 
ties, we cannot say that the court erred in holding the négligence 
excusable. West et al. v. Suda, 69 Conn. 60, 36 Atl. 1015 ; Barry v. 
Rownd (lowa) 93 N. W. 67 ; Boulden v. Wood (Md.) 53 Atl. 911 ; 
Conn V. Hagan (Tex. Sup.) 55 S. W. 323.. 

We fînd no error for which the judgment should be reversed. 
It is accordingly affirmed. 



MUTUAL RESERVE LIFE INS. CO. OF NEW TORK v. DOBLBR. 

(Circuit Court of Appeals, Ninth Circuit. May 1, 1905.) 

No. 1,126. 

1. Insurance— Application— Answebs—Otheb Insurance. 

An application for llfe Insurance requested Insured to answer whether 
he then had any Insurance on hls life, which he answered, giving the 
name and amonnt of a life Insurance policey, and the name of the Com- 
pany wrlting the same, and contained a further question, "Hâve you 
any other Insurance?" which he answered, "None." Held, that such 
questions dld not call for an answer as to other than life Insurance, 
so that Insured's failure to disclose that he then had certain policies 
of accident Insurance dld not constitute a breach of warranty. 

2. Same. 

Where questions asked by an Insurance company In an application 
were of doubtful Import, Insurer was bound by an answer to which the 
questions were properly susceptible. 

3. Same— Consulting Physicians. 

Where Insured answered certain questions with référence to when he 
last consulted a physician, the name of the physlcian, the reason, etc., 
by stating that he dld not remember when he had consulted a physlcian, 
that it was years ago, the fact that on several occasions a physlcian, who 
was a friend of Insured, made physical examinations of hlm without 
charge, for the purpose of ascertalning hls physical condition, on the 
physlelan's own Initiative, and without flnding any physical Inflrmlty, 
and without hls prescrlblng for Insured, dld not show that such answers 
were untrue. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

On October 20, 1902, Frederick C. Dobler made application In writing to 
the plaintiff In error, a life Insurance company of the state of New York, 
for a pollcy of Insurance In the sum of $10,000. The application was made 
at Baker Olty, Ore., and was there dellvered to W. H. Stalker, a représenta- 
tive of the plaintiff in error, who forwarded the same to the home office of 
the latter in New York. ïhe application was there accepted, and the policy 
was accordingly Issued and forwarded to the sald représentative of the com- 
pany at Baker City, by whom It was dellvered to the insured upon the pay- 
ment of the premlum. In March, 1903, the Insured was accidentally killed 
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by a snowslide. Due notice and proof of his death were thereaft^r delivered 
to the plalntiff In error. The latter denied its liability on the policy, but 
retained the premium. The défendant In error, who was the beneflclary un- 
der the policy, brought this action to recover thereon. The plaintiff in error 
defended on the ground that there was a breach of warranty, in that the in- 
Bured had falled to answer the question, "Hâve you any other Insurance on 
your life?" and, second, that there was a breach of warranty in that he did 
not truly answer the question, "When did you last consult a physlcian and 
for what reason?" On the trial of the cause before a jury it appeared that 
the application of the Insured contalned the following questions and answers : 
"Q.IO. Hâve you now any Insurance on your life? If so, where, when taken, 
for what amounts, and what kinds of policies? A. $5,000.00. Washington 
Life. Combinatlon bond. May, 1900. Q. Hâve you any other assurance? 
A. None." It was claimed by the plaintiff In error that thèse answers were 
not full, complète, and true, and it was shown that at the time of niaking 
said written application said insured held an accident insurance policy of 
?5,000 In the Travelers' Insurance Company, and another accident policy 
of $1,000 In the same eompany. The défendant In error was permitted, over 
the objection of the plaintiff in error, to Introduce the oral testlmony of W. 
H. Stalker, who testified that the insured told him at the time of preparing 
the application that he was carrying the said accident policies. The witness 
said : "He took particular pains to explain to me ail his business affairs in 
connection with Insurance. I told him that the $5,000 accident Insurance, 
likewise the $1,000 accident policy, was not called for in answer to question 
10 in the application." On this branch of the case the court instructed the 
jury as follows : "If you find from the évidence that a doubt might reasonably 
and fairly be entertained as to whether this question called for disclosure 
of any purely accident Insurance that Mr. Uobler then carried, and that Mr. 
Dobler understood that it did not call for the disclosure of purely accident 
insurance, but only called for the disclosure of life insurance, and if such 
was the understanding of the defendant's agent at that time soliciting the 
insurance and recelvlng the application, then you may conclude this answer 
to this question was full, complète, and true." The application also showed 
the follow^ing questions and answers : "Q. When did you last consult a 
physlcian and for what reason? A. Do not remember — years ago. Q. IIow 
long since you eonsulted or were attended by a physlcian? Give date. A. 
Do not remember ; long time ago." To show that thèse answers were un- 
true, the plaintiff In error Introduced the évidence of Dr. Phy, who was 
asked whether he had ever attended or been cousulted as a physlcian by th»> 
insured for any disease or aliment during his lifetime, to which he answered. 
"Xo," and thereafter said: "I may add further that I was an Intiraate friend 
of Frederick 0. Dobler during the last six years of his life, and In con- 
versation with him during our early friendship I had mentioned to him the 
advisability of persons in gênerai having fréquent physical examinations 
by their physicians as a matter of précaution. Mr. Dobler seemed impressed 
with this idea, and during the remainder of his lifetime I made several 
physical examinations of him. At no time did I find any physical aliment. 
Ali of thèse examinations were a matter of précaution with Mr. Dobler, and 
not with any idea that he had any physical aliment. I never prescribed any 
medicine for him. I did on several occasions advise him concerning hygienic 
measures which every one should follow to préserve their health." He was 
asked further whether in his Personal knowledge the insured was ever af- 
flicted with any disease or aliment, to which he answered. "No." Concern- 
ing thèse questions and answers the court charged the jury as follows : 
"You are instructed that thèse questions call for a disclosure of any and ail 
Instances, if any, in which Mr. Dobler, the deceased, had eonsulted or been 
attended by a physlcian for some disease or aliment that he had or supposed 
he had ; and unless the évidence In the case Is such as to show that he had 
eonsulted or been attended by a physlcian for some aliment which he had 
or supposed he had, you are Instructed that those answers to those ques- 
tions are full, true, and complète, and you may disregard that évidence." 
The jury returned a verdict for the défendant In error for the full amount 
sued for, and judgment was rendered thereon. 
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Galiisha Parsons and Edward L. Parsons, for plaintiff in error, 

Warburton & McDaniels, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The application for the policy of insurance was made in the state 
of Oregon under the direction of W. H. Stalker, an agent of the 
plaintiff in error, who, as such agent, received the same and for- 
warded it to the home ofHce of the plaintiff in error. The risk was 
accepted, and the policy was sent to Stalker, and he delivered it to 
the insured upon his paying the premium. Stalker had been ap- 
pointed the agent of the plaintiff in error by a written instrument 
reciting that he was "appointed the représentative of said company 
for the purpose of procuring applications for assurance therein in 
the territory embraced in this agreement, and for the further pur- 
pose of appointing suitable subagents on terms to be approved by 
the Company, subject to the terms and conditions herein." The in- 
strument stipulated that the représentative shall "possess no au- 
thority not herein expressly granted, shall not make, alter, or dis- 
charge any contract, nor waive forfeiture." It further provided that 
the agent was to dévote his entire time and best energy to the serv- 
ice of the company, and to occupy and work efficiently the territory 
assigned to him. The application contained the stipulation that 
the person soliciting or taking the same, and also the médical ex- 
aminer, should be the agents of the applicant as to ail statements 
and answers in the application, and that no statements or answers 
made or received by any person or to the company should be bind- 
ing upon the latter unless reduced to writing and contained in the 
application. It also contained the express warranty of the appli- 
cant "that I hâve not nor has any one on my behalf made to the 
agent or médical examiner or to any other person any answers to 
the questions contained in this application other than or différent 
from the written answers as contained in this application," and that 
"I hâve not nor has any one on my behalf given to the agent or 
médical examiner or to any other person any information or stated 
any facts in any way contradictory of or inconsistent with the truth 
of the answers as written," and the further stipulation that the 
validity of the policy was to be dépendent on the truth or falsity of 
the written answers. 

Did the trial court err in admitting in évidence the testimony of 
the agent of the plaintiff in error? In the written application it 
appeared that to the question, "Hâve you now any insurance on 
your life?" the insured answered, giving the name and amount of 
a policy which he carried in the "Washington Life. To the further 
question, "Hâve you any other insurance?" he answered, "None." 
The application, it is true, brought notice to the insured that the 
agent of the company was to be his agent as to ail statements and 
answers in the application, and the insured therein warranted that 
he had not made answers other than those which were written, and 
that he had not given to the agent information or statements con- 
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tradictory of or inconsistent therewith. We corne, then, to tlie 
question whether the oral answers which he made were inconsis- 
tent with or contradictory of the written answers, and what was 
required to be disclosed in answer to the question whether the in- 
sured had other insurance on his hfe. The proof was that at that 
time he held two accident insurance policies which he did not men- 
tion in the written application. It seems to us reasonably clear 
that the first of thèse questions does not call for a disclosure of any 
insurance except that which is known as life insurance. In the 
ordinary understanding and usage there is a well-defmed distinction 
between life insurance and accident insurance. In the latter the 
contract is to pay a fixed sum in case of death resulting from ex- 
ternal, violent, and accidentai means, and ordinarily for the pay- 
ment of a fixed sum periodically during incapacity caused by ac- 
cidentai injury. The policy covers a short period of timê, ordi- 
narily not longer than a year. Generally no inquiry is made as to 
the âge or health of the applicant, and the liability is often re- 
stricted to injury resulting from accidents of a particular nature, 
or accidents pertaining to a particular occupation, or accidents oc- 
curring while the insured is traveling by public conveyance. It is 
not shown what kind of accident insurance the insured in this case 
was carrying, but from the name of the company, "The Travelers' 
Insurance Company," it may be assumed that the insurance was 
of the last-named class — insurance against accidents in traveling. 
lyife insurance companies, on the other hand, insure the payment 
of a fixed sum upon the occurrence of the inévitable event of death. 
They make careful inquiry as to the âge, health, and personal his- 
tory of the applicant. It may be material to them to know whether 
the risk has been accepted or refused by other insurance companies. 
The distinction has been recognized by the courts, and it has been 
held that législation referring to life insurance and life insurance 
companies does not include within its scope accident insurance and 
accident insurance companies*. Fidelity & Casualty Co. v. Dorough, 
107 Fed. 389, 46 C. C. A. 364; Ticktin v. Fidelity & Casualty Co. 
of New York (C. C.) 87 Fed. 543. The courts hâve also held that 
mutual aid associations and insurance companies are to be distin- 
guished, and that statutory provisions afïecting insurance compa- 
nies do not affect mutual aid associations, although one of their 
prominent features is the obligation to pay a fixed sum as insur- 
ance upon the death of a member. Dickinson v. Ancient Order of 
United Workmen, 159 Pa. 258, 28 Atl. 293 ; Theobald v. Suprême 
Lodge, 59 Mo. App. 87. 

But it is not necessary to rest the décision of this branch of the 
case upon the recognized distinction between life and accident in- 
surance. In any view of the case, we think that the most that can 
be claimed in behalf of the plaintiff in error for the questions so 
propounded to the applicant was that they were so worded as to 
leave it uncertain whether they called for a disclosure of the acci- 
dent insurance which he carried at that time. If the insurance com- 
pany in its printed application employed ambiguous terms or words 
of doubtful import, it cannot complain if they were construed as 
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they were by the applicânt, or if the agent so advised him as to their 
meaning. The agent was appointée! for the purpose of procuring 
applications, and it is reasonable to assume that, in discharging his 
duty to the company, it was within the scope of his powers to con- 
strue for an applicânt for Insurance doubtful phrases, if any there 
were, in the application. It may be inferred from the policy itself 
that it was a matter of indifférence to the insurance company wheth- 
er or not the insured carried a temporary policy of accident insur- 
ance, for there was nothing in the terms of that instrument to re- 
strict his right to take out accident insurance at any time during 
the life of the policy, and the fact that he had at the time of making 
his application accident insurance could hâve been of no value to 
the plaintiff in error, for such insurance was not based upon a phys- 
ical examination of the insured, nor upon an inquiry concerning 
his health. But it is said by the plaintifï in error that the insured 
was bound to make truthful answers, and that while it may be 
doubtful whether the first question, "Hâve you now any assurance 
on your life?" called for the disclosure of accident policies, the ques- 
tion immediately following, "Hâve you any other assurance?" was 
comprehensive enough to require the applicânt to make known the 
fact that he was carrying an accident insurance policy. It is true 
that the last question is comprehensive, and, standing by itself, 
might properly include ail kinds of insurance, whether life, fire, 
marine, or insurance of crops as well as accident insurance. It will 
not be contended, we assume, that an answer was expected as to 
ail thèse various kinds of insurance. But, when taken in connection 
with the preceding question, it would seem to us that the purpose 
of the last question was only to inquire whether the applicânt had 
fuUy answered the previous question, and that its purport was, 
"Hâve you now answered as to ail life insurance that you carry?" 
In Continental Life Ins. Co. v. Chamberlain, 132 U. S. 304-311, 10 
Sup. Ct. 87, 89, 33 L. Ed. 341, the court said : "The purport of the 
word 'insured' in the question, 'Has the said party any other insur- 
ance on his Jife?' is not so absolutely certain as, in an action upon 
the policy, to preclude proof as to what kind of life insurance the 
contracting parties had in mind when that question was answered. 
Such proof does not necessarily contradict the written contract." 
In Thompson v. Phénix Ins. Co., 136 U. S. 287, 10 Sup. Ct. 1019, 
34 L. Ed. 408, the court said: "If a policy is so drawn as to re- 
quire interprétation and to be fairly susceptible of two différent 
constructions, the one will be adopted that is most favorable to the 
insured. This rule, recognized in ail the authorities, is a just one, 
because those instruments are drawn by the company" — citing First 
National Bank v. Hartford F. Ins. Co., 95 U. S. 673, 24 L. Ed. 563. 
In McMaster v. N. Y. Life Ins. Co., 183 U. S. 25, 22 Sup. Ct. 10, 
46 L. Ed.' 64, the court said: "The rule is that if policies of insur- 
ance contain inconsistent provisions, or are so framed as to be fairly 
open to construction, that view should be adopted, if possible, which 
will sustain rather than forfeit the contract." 

In Penn. Mut. Life Ins. Co. v. Mechanics' Savings Bank & Trust 
Co., 72 Fed. 413, 19 C. C. A. 293, 38 L. R. A. 33, the insured was 
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asked if he had other policies in other companies, and, if so, to state 
the companies and the amounts. The court held that within the 
scope of the question the insured was not required to mention cer- 
tificates of insurance in the Knights of Pythias and the Royal Ar- 
canum Mutual Aid Associations. Judge Taft, speaking for the 
court, said : 

"It will be eonceded that thèse associations whicU are primarily for social 
and charitable purposes, and for securing efficient mutual aid among their 
members, are not usually described as insurance companies. That the cer- 
tiflcate whleh they Issue to a meniber, insuring upon certain conditions the 
payment of a sum certain to the member's représentatives on his death, bas 
much resemblance In form, piu-pose, and effect to an Insurance policy, is 
true; and, If we were called upon to give the application a wide and libéral 
construction in favor of the Insurance company, we might properly hold that 
the question embraced in its scope every association or individual contractlng 
to pay money to one's représentatives lu the event of his death. Such a con- 
struction might be warranted by the probable purpose of the question, to 
enable the company to judge how great a motive his Hfe insurance would 
furnish the appllcant for self-destruction or the fraudulent simulation of 
death. But we are hère consldering a contract and application drawn with 
great nicety by the insurance company, and framed with the sole purpose 
of eliclting from the insured full Information of ail the circumstances which 
the company's long expérience has led it to believe to be valuable in calcu- 
lating the risk. * » » Having in view the well-established rule that In- 
surance contracts are to be construed against those who frame them, • • « 
and that any doubt or amblguity in them is to be resolved In favor of the in- 
sured, we conclude that a certificate In a mutual benefit and social soclety 
was not within the description, 'policy of life insurance in any other com- 
pany.' " 

Of similar import are Fidelity Mut. Life Ass'n v. Miller, 93 Fed. 
C3, 34 C. C. A. 211, and Equitable Life Assurance Society v. Hazel- 
wood (Tex. Sup.) 12 S. W. 621, 7 L. R. A. 217, 16 Am. St. Rep. 893. 

The plaintiff in error cites and relies upon Assurance Co. v. 
Building Ass'n, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213. That 
was a case of fire insurance. The policy expressly and in un- 
ambiguous terms provided that the contract of insurance should be 
void in case other insurance had been or should be made upon the 
property, and not consented to by the insurer, and stipulated that 
the agent should hâve no authority to alter or contradict the ex- 
press terms of the policy. The insured, at the time of taking out 
the policy in question, had other insurance on the property. There 
was évidence tending to show that the agent of the insurance com- 
pany knew of such other insurance, and with full knowledge of 
that fact accepted the risk. The court said: "Contracts in writ- 
ing, if in ambiguous terms, must be permitted to speak for them- 
selves, and cannot by the courts, at the instance of one of the par- 
ties, be altered or contradicted by paroi évidence, unless in case of 
fraud or mutual mistake of facts." In this expression of the court 
is found the différence between that case and the case at bar. In 
the latter, as we hâve found, ambiguous terms were used, and in 
such a case it is not a departure from the settled rules of évidence 
to admit paroi testimony to explain the understanding which the 
parties had of the words in question. 

We fïnd no error in the instructions of the trial court to the jury 
concerning the further défense of breach of warranty by the insured 
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in his answer to the question whether he had consulted or been 
attended by a physician. The questions were repeated in varions 
forms, as follows : 

"(1) Wben did you last consult a physician and for what reason? (2) 
Give name and address of last physician consulted. (3) How long since you 
consulted or were attended by a physician? Give date. (4) State name and 
address of such physician. (5) For what disease or aliment? (6) Give name 
and address of each and every physician who bas prescribed for or attended 
you withln the last flve yeaxs, and for what dlseases or aliments, and date. 
(7) Hâve you had any Illness, disease, or médical attendance not stated 
aboveî" 

To the first and third of thèse questions the insured answered: 
"Do not remember; years ago." "Do not remember; long time 
ago." To the others he made no answer. It is plain that by thèse 
questions the plaintiflf in error sought to ascertain whether the 
appUcant had consulted a phj^sician for any disease or ailment or 
had been attended or prescribed for by a physician for a disease 
or ailment. In_ Moulor v. Ins. Co., 111 U. S. 335, 4 Sup. Ct. 466, 
28 L. Ed. 447, it was said that the application for insurance must 
be understood to relate to matters which hâve a sensible, apprécia- 
ble form. In Connecticut Mut. Life Ins. Co. v. Union Trust Co., 
112 U._ S. 250, 5 Sup. Ct. 119, 28 L. Ed. 708, it was said that the ques- 
tions in an application do not require the applicant to tell every 
incident or accidentai or slight disease or ailment which left no 
trace of injury to health, and were unattended by substantial in- 
jury or inconvenience or prolonged suffering; and in Hubbard v. 
Mutual Reserve Fund Life Ass'n, 100 Fed. 719, 40 C. C. A. 665, 
it was held that the word "consulted," found in such questions, 
did not relate to the opinion of a physician concerning a slight and 
temporary indisposition, speedily forgotten. Of similar import are 
the décisions of the Suprême Court of Michigan in Plumb v. Penn. 
Mut. Life Ins. Co., 65 N. W. 611, and the Suprême Court of Ver- 
mont in Billings v. Metropolitan Life Ins. Co. (Vt.) 41 Atl. 516, 
and other décisions too numerous to require fiirther spécification. 
In the présent case the évidence wholly fails to show that the in- 
sured ever consulted or was attended by a physician for any ail- 
ment of even the most trivial character. The only évidence is that 
a physician who was his friend made at intervais physical exam- 
inations of him to ascertain the condition of his health, and that 
this was done, not at the instance of the insured, but upon the 
physician's own initiative, without charge, and for the sole purpose 
of rendering a friendly service. It would be a misuse of words 
as they are ordinarily understood, and especially as they were em- 
ployed in the application for insurance, to say that in so submitting 
himself to those examinations the insured consulted a physician or 
was attended by him. 

The judgment of the Circuit Court is affirmed. 
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WATBRS-PIEROB OIL CO. v. VAN ELDEREN et aL 

OHAMBERS et al. v. SAMB. 

(Circuit Court of Appeals, Bighth Circuit. April 29, 1905.) 

Nos. 2,042, 2,043. 

1. Pbocedube on Wbits of Beroe. 

Although two actions for personal injuries by separate plalntiffs 
against the same défendants, growing out of ttie same accident, were 
by consent Consolidated for trial, and were so tried to the same jury, 
who returned separate verdicts, on which separate judgments were en- 
tered, and one bill of exceptions, by consent, was made out, yet two 
separate writs of error directed to the separate judgments were neees- 
sary. But where, as In this instance, two separate writs were sued 
out by the respective défendants, but directed to both judgments, and 
counsel for défendants in error thereafter stipulated wlth counsel for 
plaintiffs in error that the writs of error niay be considered and treated 
as a single wrlt of error, etc., and then walted until after the lapse of 
the six months in which new writs of error mlght bave been sued out, 
held, that the objection to the manner of sulng out the writs should be 
overruled. 

2. Negligence-^oint Défendants— Evidence. 

Where several défendants are sued jointly for négligence causing Per- 
sonal injury to the plalntlff, to warrant a joint judgment against the 
défendants the évidence must satisfactorily show that the acts of négli- 
gence co-operated concurrently or in continuous successive order, produ- 
cing the common resuit 

S. Same. 

Where a gasoline plant was construeted by one défendant for one 
of the codefendants for lighting the latter's bouse, and when completeù 
the servant of the latter was instructed by the builder of the plant how 
he should keep watch at the tank while the gasoline was being delivered 
by the third défendant, and such third party, on an order from sue!) 
owner, brought a barrel of gasoline to be delivered into the tank through 
a receiving box on the outside of the building, where the party deliver- 
ing it could not see the tank, such third party having no reason to ap- 
prehend that any of the appliances about the tank were not in perfect 
order, held, that in so delivering the gasoline into the receiving box such 
third party was not liable for an injury resulting from any overflow 
at the tank, unknown to him, while so delivering the fluid. 

4. Same— SuFFiciENCY or Evidence. 

Where the évidence relied upon to support the verdict against such 
third party for personal injury to a person in said building, conséquent 
upon the explosion of the gasoline which escaped, either at the tank 
or the receiving box, where the physieal facts contradict mère déduc- 
tions drawn from isolated facts testified to by witnesses, it is the duty of 
the court to see that a verdict against such third party shall not rest 
alone on the latter. 

The existence of a fact is not proven by évidence of a subséquent 
condition which is merely consistent with its existence. Where the ex- 
istence of the required fact rests upon surmises or spéculative theory, 
rather than upon facts aflarmatively establlshed, It is the duty of the 
court to direct a verdict for the défendant. 

5. Same— Peovince of .Iukt — Weight of Evidence. 

While the crediblllty of witnesses on disputable facts should be sub- 
mitted to the jury for their détermination, yet, where the évidence in 
respect of a given situation or fact is overwhelmingly persuasive, It is 
not to be maintained that any évidence to the contrary, however ineon- 
sequential and improbable, should carry the case to the jury. 



558 137 FEDBEAL REPORTEE. 

6. Same— Instbuctions. 

Although the court, In Its charge to the jury, Improperly Injected Into 
the case the question as to the négligence of the défendant in selecting 
and assigning an incompétent servant to perform a given duty, yet if, 
In the same connection, the charge naade the liability of the employer to 
dépend upon the ultlniate fact that the servant at the tlme and place 
negligently caused the act whlch gave a cause of action, and, In addition 
thereto, such improper Issue respecting the competency of the servant 
was rather prejudicial against the party recovering the judgment, sucb 
error shonld be disregarded. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

John D. Johnson (Eben Richards and Tom M. Mehaiïy, on the 
lirief), for plaintifif in error Waters-Pierce Oil Company. 

C. V. Teague, for plaintiffs in error Chambers & Walker. 

J. B. Wood (J. P. Henderson, on the brief), for défendants in 
error. , 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. This is an action to recover damages 
for Personal injuries sustained by the défendants in error (plain- 
tiffs below) by reason of the explosion of gasoline on the 24th 
day of December, 1902, in the basement of what is known as the 
"Turf Exchange," at Hot Springs, Ark. At the time of the acci- 
dent the Turf Exchange was under the control of the défendants 
Chambers & Walker as partners, on the first floor of which was 
conducted a saloon, and a room in which pools on races were sold. 
The défendant Arkansas Gas Company (hereinafter for convenience 
called the "Gas Company"), under contract with Chambers & 
Walker, constructed in the basement of said building a plant for 
lighting the building with the product of gasoline. The tank for 
holding the gasoline was let into the cément floor by sinking it 
about 6 inches, and was about 6 to 6^ feet long and 18 inches in 
diameter, and held about 67 gallons. It was placed horizontally 
between what is known as the engine and the coal house, with 
about 6 inches between the mound of the tank and the respective 
walls of the two rooms. The mound around this tank was made of 
two layers of brick laid on edge and cernent plaster, and plastered 
over with a thick layer of cernent, so as to form a smooth, archecl 
mound, 7 to 7)4 feet long, and 13 inches above the level of the area 
floor, which practically filled the space between the engine house 
and the coal shed, with a slope towards each. The generating ma- 
chine was located in said. engine room, which was about 7 feet 
by 7 feet in size. There was a granitoid paving floor in said en- 
gine house, and the house was raised on blocks 2 or 3 inches above 
this pavement, so as to leave a space between the superstructure 
of the engine house and the granitoid pavement. The coalhouse 
was about 8 feet long and 7 feet wide — a rude wooden shed — the 
east wall of which was double, next to the outside wall, where the 
receiving box hereinafter mentioned was located. The bottom of 
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this coalhouse was uncemented, and had a rude plank floor run- 
ning horizontally. In the rear and a few inches lower than the 
first floor of the Turf Exchange was an open area or yard of the 
same width as the building, extending back about 16 feet, to a 
stone retaining wall IS or 13 inches thick, located on the Une of 
Exchange street, on which the rear of the premises abutted. The 
top of this retaining wall was 8 or 9 feet above the area, and nearly 
level with the adjoining sidewalk, on top of which was a tight 
board fence, 6 or 7 feet high, and a door opening from the street 
to a platform on the sidewalk reaching down into the area. The 
whole area, with the exception of the coal shed, was paved with 
granitoid. There was an open urinai at the north side of the area. 
Near the rear wall of the Exchange building, on the northeast cor- 
ner, was a drain opening, with a grate cover, for draining the area. 

The gas machine plant consisted of an engine and generator. 
The storage tank had pipes Connecting it with the engine, as also 
a line of pipes Connecting the tank with an iron receiving box on 
the sidewalk on Exchange street, outside of the retaining wall. 
Through one of the small iron pipes Connecting the tank with the 
generating machine, the machine automatically drew from the 
tank its supply of gasoline, and through the other discharged back 
into the tank any surplus fluid. To the top of the tank there was 
also attached, near its south end, an upright iron pipe, a few inches 
long and 1J4 inches in diameter, which is known as the "T pipe," 
or the "upright T pipe." The upper end of this pipe had threads 
eut in it, and was fitted with an iron cap, readily screwed oflf and 
onto the pipe. Inside of the tank was a "float," with an upright 
wooden stick, less than an inch in diameter, which extended through 
the upright T pipe for the purpose of indicating the quantity of 
gasoline there was in the tank while the latter was being filled. 
With the cap ofF the upright pipe, the end of the stick would rise 
up out of the pipe as the gasoline was run into the tank. When 
the tank was full this stick would stand about 6 or 8 inches out 
of the pipe, and when empty the end of the stick would be flush 
with the end of the pipe. After the tank was filled the stick could 
be pushed down, and the cap screwed on the end of the pipe. This 
pipe was to be kept closed, except when the tank was being filled, 
or it was désirable to know how much gasoline was in the tank. 

The Une of pipe Connecting the storage tank with the receiving 
box was about as follows: The end of a line of pipe of the same 
inside diameter as the upright T pipe on the storage tank was at- 
tached at right angles to the latter pipe near where it joined the 
top of the tank, extending horizontally and obliquely with the 
tank from 3 to 3^ feet, very near the outside east wall of the coal 
shed; thence up vertically through the shelves 6 feet 3 inches; 
thence at right angles with the tank through the east wall of the 
coal shed to an open space to the stone retaining wall, to a point 
12 to 15 inches outside of the latter wall, and 13 inches below the 
surface of the sidewalk on Exchange street ; thence vertically about 
G inches to the bottom of a cast-iron box known as the "receiving 
box," and having a l}i inch opening through the bottom, to which 
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the end of the 6-inch vertical pipe was attached. This receiving 
box was about 6 inches long, 5 inches wide, and 6 inches deep, with 
a hinged lid, and lock for locking the same when the box was not 
being used. It also had, extending up from the bottom 2 or 3 
inches, an open nipple or pipe, with threads on it for receiving a 
cap. This open nipple was a continuation of the opening in the 
end of the pipe attached to the bottom of the box. There was also 
an open nipple extending through its bottom as a ventilating pipe, 
but not Connecting with the apparatus for filling or operating the 
tank. This box was sunk in the sidewalk a few inches from the 
retaining wall, with bricks laid around it, and covered with cernent, 
so as to leave about 1 inch of the box projecting above the bricks 
and the surface of the sidewalk. From the foregoing measure- 
ments, there was a continuous line of 13/2-inch pipe from the receiv- 
ing box in the sidewalk to the storage tank, about 193^ feet total 
length, about 12 feet of which was horizontal, and 7^ feet vertical, 
extending across the upper part of the coal shed. There was an- 
other small pipe, about one-half inch in diameter, connected with 
the top of the tank, extending horizontally over the outside wall 
of the engine house, and thence up vertically about 3 feet. The 
upper end of this pipe was left open, but immediately above it was 
a little métal hood, which was attached to the wall of the engine 
house, so as to extend or hang over the open end of the pipe. The 
principal purpose of this pipe was to permit the escape of vapor 
gas, which would rapidly form in the tank while the same was be- 
ing filled, with the idea that otherwise the gas thus generated would 
prevent the free inflow of gasoline. The upper end of the upright 
T pipe extended about 3 inches above the mound. 

On the 20th day of December, 1902, the gas company had com- 
pleted the construction of this plant, with the exception of Connect- 
ing the piping from just above the tank with the receiving box on 
the sidewalk. On the afternoon of that day, Humphreys, the repré- 
sentative of the gas company who constructed the plant, sent ia 
a téléphone order to the plaintiff in error, the Waters-Pierce Oil 
Company (hereinafter designated as the "Oil Company"), which 
had a supply house in Hot Springs, to send to the Turf Exchange 
a barrel of gasoline ; such barrel containing about 53 gallons. The 
barrel was accordingly sent, in charge of one Murray, the delivery- 
man of the oil company. This barrel was carried down to the side- 
walk at the Turf Exchange, and the transfer of the gasoline into 
the tank was efïected by siphoning it by means of a rubber hose into 
the T pipe. That evening the lighting plant was put into opéra- 
tion, and the building was thereafter so lighted until the time of 
the explosion hereinafter mentioned. Between the 20th and 24th 
of December, 1902, the connection of the tank, by piping, was made 
with the receiving box, when Humphreys claimed that the contract 
of the gas company with the Turf Exchange was completed. 

On the afternoon of the 24th of December, 1902, a téléphone 
order was sent in to the oil company for a barrel of gasoline, to 
be delivered forthwith at the Turf Exchange. Accordingly, about 
4 o'clock p. m., said Murray arrived with the barrel on the delivery 
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wagon at the pavement near the receiving box, the place where 
he was advised at the former delivery the next delivery would be 
made; and, as directed, he entered the poolroom of the Turf Ex- 
change, and, seeing the porter, named Harris, whom he understood 
was the person to be seen respecting the delivery of gasoline, in- 
formed him that he had the barrel outside for delivery. Harris 
answered, "Ail right," and said he would get the key and unlock 
the lid on the receiving box, and accompanied Murray to the wagon. 
Murray went to a near-by house to get a wrench with which to 
remove the tap on the barrel, and when he returned the man Harris 
had the receiving box unlocked and ready. Murray asked Harris 
if he had a funnel. Being answered in the négative, he made one 
out of stifï manila paper, and inserted it in the orifice of the pipe 
in the box, and inserted a rubber hose one inch in diameter in the 
barrel, at the other end of which was a goose neck three-fourths 
of an inch in diameter, with which he siphoned the oil out of the 
barrel into the pipe at the receiving box. After this connection 
was made, Harris went down to the tank to take his position as 
lie had been directed to do by Humphreys, in the présence of Mur- 
ray, on the occasion of the delivery of the barrel of gasoline on the 
20th of December. Murray held in his hand the hose, so as to 
maintain the goose neck in its proper position in the funnel. From 
his position he could not see the tank, and necessarily depended 
upon Harris for taking observations at the tank. Harris claims 
that he went to his post of duty on the tank, so as to observe the 
indicator stick, as he had been directed, but claims that he did not 
observe any rise or fall of this stick. A patron of the poolroom 
came down the steps into the areaway to go to the urinai, when 
he discovered, by the odor, the présence of gasoline, and that it 
was running in a stream about six inches or more wide, and perhaps 
an inch deep, on the granitoid pavement from the engine house, 
in the direction of said sink, and called the attention of Harris, who 
testified he was sitting on the tank, to this fact. Thereupon Harris 
hallooed up to Murray to hold on. Murray, not knowing what 
the matter was, disengaged the goose neck from the funnel, and 
laid it upon the barrel or wagon, and, after waiting a minute or so, 
not hearing more, went down and inquired of Harris what the 
trouble was. When informed by Harris that the gasoline was run- 
ning on the floor, Murray made examination by putting his hand 
into the gasoline and smelling it; and, being satisfied that it was 
gasoline, he undertook to close the doors and put down the Win- 
dows to prevent accident, but some one probably had a lighted 
match or cigar, which communicated with the evaporation, and the 
explosion immediately occurred. The force of this explosion was 
immediately above the engine room, making a wreck of the pool- 
room, killing some persons therein, and injuring others. Among 
the injured were the défendants in error, Van Elderen and Gaskins. 
There are other important facts bearing upon the questions in- 
volved in this review, which will more fully appear from the foUow- 
ing discussion. 
187 F.— 36 



562 137 PBDBEAL REPORTES. ' 

Van Elderen and Gaskins brought separate actions for damages, 
jointly, against said oil company, the gas company, and Chambers 
& Walker. The charging part of the pétitions is as foUows : 

"The défendants, actlng together and In concert, through their agents, 
servants, and employés, then and there wrongfully, unlawfully, carelessly, 
and negllgently proceedëd to transfe'r said gasoline from the vessel In which 
it was carried to said lot, and to store the same m said tank or vessel sltu- 
ated on said lot, and In so transferrlng said gasoline the said défendants 
wrongfully, unlawfully, negllgently, and carelessly allowed a large quantlty 
of gasoline to leak, escape, and run on and uuder the floor of the building, 
and unlawfully, negllgently, and carelessly allowed and cauaed said gasoline 
to explode and wreck said building, and Infllct great and serions injuries to 
the persons then in the building;" descrlblng the injuries recelved, re- 
spect! vely, by the défendants In error. 

As the two cases grew out of the one accident, and depended up- 
on the same state of facts, by consent of parties they were Con- 
solidated for the purpose of trial, and were tried to the same jur>^ 
The jury returned a verdict in favor of Van Elderen against the 
oil company and Walker & Chambers, assessing his damages at 
$12,500, and in favor of Gaskins' against the same parties, assessing 
his damages at $3,000, and returned a verdict in favor of the de- 
fendant the Arkansas Gas Company. 

To reverse the verdicts against the oil company and Chambers 
& Walker, they brought the case hère on writs of error. While 
there were separate writs of error sued out by the respective de- 
fendants below, they were directed to both judgments. The cases 
are submitted hère on briefs of the respective parties, as well as 
on oral argument. In the brief filed by counsel for the défendants in 
error, for the first time, the question is raised that there should 
hâve been separate writs sued out by each of the plaintiffs in er- 
ror against each of the défendants in error, and therefore the writs 
shoujd be dismissed. 

It may be conceded that although the two cases, for convenience 
and economy, were Consolidated for trial, and are covered by one bill 
of exceptions, yet, where thçre are separate verdicts and judgments, 
they are so indépendant of each other as to require separate writs 
of error. ; Louisville & N,ashville R. Co. v. Summers, 135 Fed. 719, 
60 C. C. A. 487. But there are two considérations apparent in thèse 
cases which should disentitle the défendants in error to the bene- 
fit of this technical, objection. The writs of error were sued out 
on December 30, 1903, and the transcript of the record and proceed- 
ings was filed in the clerk's office of this court February 39, 1904. 
On the 18th day of March, 1904, the parties, by their respective at- 
torneys, filed herein the following stipulation : 

"WatersrPIerce OU Company, Plalntlffi In Error, vs. Johannes Van Elderen 
et al., Deféûdants in error. (No. 2,042.) 

"R. C. Chambers et al., Plaintiffs in Error, vs. Johannes Van Elderen et al., 
Défendants in Error. (No. 2,043.) 

"It Is hereby stipula ted and agreed by and between the parties to the 
above-entltled causes that the writs of error therein may be considered and 
treated as a single wrlt of error; that the ré(!^ord in the two causes may be 
printed, considered, and treated as one and the same record; and that the 
two causes may be argued as one cause." 
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Not until the filing of the brief on behalf of the défendants in 
error, October 25, 1904, after the statute of limitation had run 
against the right of review by plaintifïs in error, was any objec- 
tion raised as to the effect of the writs sued out. The stipulation 
entered into by counsel of the défendants in error on March 18, 
1904, "that the writs of error therein may be considered and treated 
as a single writ of error; that the record in the two causes may be 
printed, considered, and treated as one and the same record; and 
that the two causes may be argued as one cause" — was calculated 
to induce plaintiffs in error to believe that no technical objection 
would be raised respecting the writs of error. If counsel did not 
understand that the stipulation waived the présent objection, they 
should hâve moved promptly, under the circumstances, for a dis- 
missal, instead of waiting until after the expiration of the six 
months ; and for this reason we hold that justice demands that the 
objection should be overruled. 

The oil Company seeks a reversai of the judgment against it on 
the ground that the trial court should bave directed a verdict for 
it on the évidence. This has necessitated a thorough examinatiot]^ 
of ail the évidence. The whole controversy, in its last analysis, 
ranged around the question as to whether the gasoline escaped after 
it reached the tank, or whether it occurred at the receiving box. 
If it was because of the faulty construction of the pipes or the tank, 
the gas Company was liable. If there was no such defective con- 
struction, then it is insisted by défendants in error that the injury 
was attributable to the négligent acts of the two servants, Murray 
and Harris. To warrant a recovery against both the oil company 
and Chambers & Walker, the évidence must show satisfactorily 
that their acts of négligence, if any, co-operated concurrently or 
in continuons successive order, producing a common resuit. With 
the construction and opération of the gasoline tank the oil company 
had nothing to do. Its first connection with it was on December 
20, 1902, when Murray delivered the barrel of oil on request of 
Humphreys. From instructions then given by Humphreys to Har- 
ris, the latter was given to understand two things : First, that the 
next delivery of oil would be at the outside box; and, second, that 
Harris was to watch the tank on the inside as the agent of the pro- 
prietor of the building to receive it. That the order sent in on De- 
cember 24th by téléphone for the delivery of the second barrel 
of gasoline came from the Turf Exchange, there is little ground 
for controversy. Humphreys testifîed that he did not send in this 
last order, and that he left Hot Springs for Little Rock at least 
two hours prior to the time the order was telephoned to the oil 
company. That Harris, who was the acting porter at the Turf 
Exchange, understood that he was to receive the oil, is evidenced 
by the fact that, as soon as Murray said to him, "I hâve a barrel 
of gasoline for you," he said, "AU right." By their verdict against 
Chambers & Walker, the jury found that Harris was acting for 
them. And as défendants in error insisted below that Harris was 
the servant and agent of Chambers & Walker, they are estopped 
from disputing this fact. 
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When Murray delivered the oil at the box at tlie outside of the 
building, the designated place of delivery, the vendor had com- 
plied fully with its undertaking, unless the évidence shows that his 
act of delivery was performed in such négligent manner as to oc- 
casion the escape of the gasoline on to the floor of the area way. 
In this connection we will answer the suggestion that Murray was 
guilty of négligence, in not using a rotary pump in transferring 
the gasoline from the barrel to the receiving box, instead of siphon- 
ing it with the rubber hose. This contention is predicated of what 
occurred between the man Humphreys and Murray on the occa- 
sion of the delivery of oil on the 30th of December. It is quite 
raanifest to our minds that the whole incident of siphoning into 
the tank on that occasion presented the following situation : From 
the location of the barrel when the gasoline ran directly through 
the hose into the T pipe, the short pipe not being plugged, the 
ilow of gasoline into the tank caused it to flow out of the short 
pipe. Humphreys made no protest against siphoning until lie dis- 
covered the overflow. Then he scolded Murray, and, according 
to his version, told him never to use the hose in that way, but to 
use a rotary pump. Humphreys then looked for a plug to close 
up the open end of the pipe. Murray was then and there informed 
by Humphreys that the connection of the pipe line with the re- 
ceiving box would be completed before the next delivery, and Har- 
ris, the servant of Chambers & Walker, received particular in- 
structions as to keeping watch at the tank to observe the move- 
ment of the indicator stick, which would indicate the fîowing of 
the fluid into tlie tank. Murray had the right to assume that the 
appliances at the tank were properly arranged, and that therefore 
the objection to the siphoning process would not obtain, as, in the 
nature of things, there could be no escape of the gasoline after it 
entered the flow pipe at the box if the tank and its appliances were 
in order and properly watched — a duty that did not devolve upon 
Murray, as it was well known to ail the parties that from his posi- 
tion at the receiving box he could not observe the effect of the de- 
livery at the tank. Unless, therefore, the plaintififs' évidence tend- 
ed to show that there was more danger in employing the siphon 
method at the time and place, within the knowledge of the oil Com- 
pany or its agent, and such method occasioned the injury, no re- 
covcry is predicable of the use of the siphon. 

The cross-examination of this man Humphreys shows that he 
was not an expert in the matter of using the siphon under the con- 
ditions which existed at the time of the delivery of the last barrel, 
and that his statement at this trial was mère matter of spéculation. 
The following excerpts from his examination speak for themselves: 

"Q. Did you tell him [Murray] never to use a siphon? A. I told him to use 
a rotary pump. Q. What did you do that for? A. Because I thought it was 
the proper way to put the gasoline into the tank, because with the rotary 
pump you eau control the flow of the gasoline — put it in fast or slow. Q. 
Had you ever used a siphon before that time? A. Tes, sir. Q. When was 
that? A. I don't remember exactly. Ptobably In my other testimony you 
attempted to pull It out of me. Q. I am asking you now when and how you 
used it? A. I don't know the exact date. Q. Had you used it sevoral times'? 
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A. Several tlmes. Maybe once or twlce. I used It before, and that Is ail I 
am going to say. Q. Didn't you say that you hadn't used it but once, and 
that was In making a test? A. I hâve used it before. That's ail I am going 
to say. Q. Can't you regulate the flow of gasoline more readily and stop 
the flow more quickly wlth the siphon than the rotary pump? A. Tes; I 
can stop it quickly by letting it squlrt ail over my face ; but wlth the pump 
I can readily control it, and not hâve it ail over my face. Q. If you use the 
rotary pump and hose, can you absolutely stop the flow of gasoline instan- 
taneously? A. It will not be necessary for the hose to be fuU. Q. After you 
hâve stopped it, won't there still be ail the gasoline the hose did hold, to go 
through it? A. I had my hand over it, using a siphon, and got it ail over 
my face. Q. The reason that you didn't want the siphon used is that the 
flow would be too great and discharge the oil too readily? A. My objection 
was that it should b" squirting around after it was discharged. With a 
pump you can stop it before it goes Into the hose. Q. I am asking you for 
your reason for not using a siphon? A. One thlng, as I said before, if you 
raise up the end with It, just as soon as you leave the hole it will squirt 
right out in the air." 

In this connection the court interposed with the statement that 
it was useless to ask thèse questions, as "this is not expert testi- 
mony, and the jury will judge it by expérience and common sensé. 
They know, if you turn the hose up, it won't run out, whatever 
an expert may say. Expert testimony is only an opinion." 

On the other hand, the testimony of the real experts in the case 
— the men who handled and transferred gasoline from one réser- 
voir to another — was that a rotary pump is used in transferring 
fluids from a lower to a higher vessel, and a siphon is used in trans- 
ferring from a higher to a lower vessel. As the witness Humphreys 
had never in fact experimented with the use of the siphon, and the 
only fact to which he, in eiïect, testified was that in disengaging 
the siphon hose the handler was liable to hâve the gasoline spurt 
in his face, no verdict should be permitted to stand, predicated of 
such imputed act of négligence. 

Superadded to ail this is the fact that, in the various experiments 
made with the siphon hose and the rotary pump afterwards from a 
gasoline barrel through a similar pipe, there was no différence in 
the eiïect produced. In fact, this witness Humphreys testified that 
in the experiments afterwards made by him with the hose and goose 
neck, without a rotary pump, with a tank properly equipped, there 
was no escape whatever of gasoline from the tank. It should not, 
therefore, lie in the mouth of counsel for défendants in error to 
claim that there was any actionable négligence on account of siphon- 
ing the oil out of the barrel into the receiving box. 

Again, the uncontradicted testimony of Murray is that at the only 
other tank at Hot Springs where he delivered gasoline, in delivering 
it from a wagon into a receiving box, he used the siphon metliod 
without any difficulty. The only différence in the two situations 
was that the latter receiving box was more directly over the tank. 
But it is not apparent, upon any known law of hydrostatics, how 
the conveyance of the fluid first through a pipe descending about 
12 or 15 inches to the pipe which ran horizontally 7 feet across the 
coalhouse, and then through an elbow before it had a direct fall 
into the tank, could occasion any more reflux movement of the fluid 
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after reaching the tank, so as to overflow, than a direct, uninter- 
rupted flow of the fluid from the box to the tank. 

As the défendants in error insisted below, and the jury found, 
that Chambers & Walker Were liable, it was upon the theory that 
Harris was guilty of négligence. He could net hâve been guilty 
of any actionable négligence without the predicate that the oil es- 
caped after it descended through the pipes to where its running 
would pass under the responsible watch of Harris. This proposi- 
tion unavoidably includes the fact that the oil did not escape at 
the box, but after it left it and passed beyond the view and con- 
trol of Murray, unless the further proposition can be maintained 
that the oil escaped simultaneously at both points. This latter 
position involves the double attitude that the oil escaped at the 
receiving box and also at the tank, and that the two streams, start- 
ing from diiïerent points, uniting somewhere and somehow, con- 
stituted the stream running out from under the engine house, as 
no other stream was seen or traced elsewhere, and the explosion, 
beyond reasonable controversy, occurred from the stream that ran 
out under the door from the engine house through the area. This 
contention, to our minds, involves presumptions against ail the phy- 
sical facts, and rests upon mère theoretical conjecture. 

The only scintilla of évidence touching the overflow of any gas- 
oline at the receiving box was that of the witness Cohen. After 
several trials had occurred in the courts, growing out of this ex- 
plosion, this witness, although he claims to hâve communicated the 
fact to Judge Teague, counsel for défendants in error Chambers & 
Walker, soon after the occurrence, is introduced at this trial, and 
stated, in substance, that in the afternoon of the next day after the 
explosion he was passing by this receiving box in Company with 
a gentleman, a résident druggist of Hot Springs, when they dis- 
covered in the box the présence of a fluid, which he thought was 
perhaps an inch deep, and that his companion said it was gasoline. 
He did not examine it, and was unable to say that it was gasoline, 
but thought it was. To say nothing of the physical improbability 
that so volatile a substance as gasoline of that depth, which the évi- 
dence shows will evaporate in a very few minutes, would be found 
in this box 22 hours afterwards, if it were conceded that it in fact 
was gasoline, it is explained by the uncontradicted testimony of the 
witness Murray that in disengaging the nozzle of the hose from the 
funnel he spilled some gasoline in the box. In addition to this, the 
witness Russell, who examined the box on the evening after the 
explosion, testified that the box was then open, and there was no 
gasoline in it. Furthermore, the testimony of Murray that no oil 
escaped at the box while being delivered into the funnel is cor- 
roborated by what may be aptly termed the res gestse. It was broad 
daylight, and he was standing over the box, holding the goose neck 
in the funnel, and could not help seeing any overflowing oil. It 
is contrary to the very nature of things that if oil was escaping at 
the box it would not at once hâve attracted his attention, and he 
would hâve stopped the flow. This would hâve been instinctive. 
Again, when Murray heard the outcry from Harris to hold on, he 



WATER8-PIERCE OIL CO. V. VAN ELDEEEN. 567 

pulled up the hose, and within a minute or two went to Harris with 
the inquiry, "What is the matter?" which shows that there was 
nothing where he stood to indicate wh*y he should be asked by 
Harris to stop. And even when he went down and discovered the 
stream of cil, he put his hand into it to verifv the fact that it was 
oil. 

For the purpose of showing that Murray deserted his post while 
delivering the oil into the receiving box, and that possibly the oil 
might hâve escaped then, défendants in error introduced one Archer, 
who was in the employ of this Turf Exchange as watchman, claim- 
ing to be a constable, and who has a suit pending against thèse 
same défendants, growing out of this accident, who testified that 
just a short time — perhaps five or six minutes — before the explosion 
he saw Murray in the poolroom. Leaving the credibility of this 
witness to the jury, it is difficult not to say that as to the question 
of time, under such circumstances, an honest witness is liable to be 
mistaken. Murray was in the poolroom, as both he and Harris 
testified, as he went in there to notify Harris of the arrivai of the 
gasoline. But that he returned to the poolroom after Harris left 
him is challenged by the physical facts of Murray's situation. Harris 
left him holding the hose with the nozzle in the paper funnel when 
he went down to the tank, and it was necessarily but a few minutes 
thereafter when Harris called out to Murray to hold on. Murray 
was then at his post. Necessarily he had to hold the hose with 
the nozzle in the paper funnel. The nozzle would hâve dropped 
from the funnel the moment he let it go. The testimony of Cohen 
so challenges the common sensé and expérience as to disentitle it 
to any considération whatever. 

We are now brought in this discussion to a considération of the 
physical facts, which, in our judgment, absolutely forbid giving 
credence to the theory that the gasoline which ran from under the 
engine house escaped at the receiving box. There were but two 
ways possible for the oil to hâve thus passed from the receiving 
box — either by overflowing at the box and passing over or through 
the wall, and traversing the coalhouse, and passing by the south 
end of the tank into the engine house, or by overflowing at the 
mouth of the pipe in which the funnel was inserted, and running 
into the vent pipe, and thence, from the bottom thereof, through 
the wall, and reaching the engine house, as above indicated. 
Against the first theory there are insurmountable physical obstacles. 
The évidence, by an overwhelming weight, shows that the surface 
around the top of the receiving box was cemented, and so con- 
structed as that the flow of the fluid would hâve been from the 
building toward the street. It is true that some witness for the 
défendants in error testified that, in times of rainfall, water some- 
times would run from the sidewalk over this wall into the coal- 
house. But there was no évidence that this had occurred after the 
construction of the cernent mound around the receiving box, or 
that the oil could hâve run from th.e box over this wall. Against 
the other theory, that the oil descendëd through the vent pipe, is 
the uncdntradicted fact that the orifice where the funnel was insert- 
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sd was lower than the mouth of the vent pipe, and, further, that the 
vent pipe rested on hard ground, which resisted the pénétration of 
a stick inserted therein totest this very fact. 

As a dernier ressort, it is contended that the gasoline might hâve' 
passed through the 15-inch retaining wall, through the aperture 
made therein for the passage of the lj5^-inch pipe which connected 
with the receiying box, and that, having passed either over the wall 
or through it, it was conveyed by a door used as a shelf in that 
end of the coalhouse to the partition wall between the coalhouse 
and the tank, and down this wall and underneath thereof, and thence 
around the south end of the tank into the engine house. This is 
a mère theory conjured up in the fertile mind of counsel, without 
any substantial basis of fact for it to rest on. No experiment was 
made to demonstrate the fact that a fluid which overflowed at the 
receiving box would run thence over the retaining wall and down 
onto this door. No experiment was made to show that any fluid 
poured into the vent pipe would pass through the hard soil at the 
bottom thereof through this aperture in the wall, and would thence 
run on the door. It is true that there was évidence tending to 
show that the door which was used as a shelf in the coalhouse rest- 
ed at one end on a shoulder in the wall. To give any color of sup- 
port to the theory that this rapidly evaporating substance of gas- 
oline could hâve run the length of the door, and by that means hâve 
reached and passed around the south end of the tank, the évidence 
should hâve shown that the door lay at such an angle as that the 
gasoline would run in the required direction, and how it could pass 
ofï at the end of the door and reach the required destiny, There 
is not one word of évidence to establish this essential fact. On the 
contrary, the évidence is that the other end of the door rested upon 
some barrels. Whether or not that end of the door joined up 
against the partition wall of the coalhouse is not shown. If the 
gasoline had run the whole length of the coalhouse — seven feet and 
more — along the door, necessarily it would hâve passed therefrom 
down into the coalhouse. The coalhouse had coal in it, with a 
quantity of débris, consisting of boxes and straw; and beneath tlîe 
wooden floor of this coalhouse was dirt, the floor of which was 
lower than the cément floor where the tank and engine house were. 
Necessarily the gasoline would hâve passed that way and been ab- 
sorbed. In addition to this, expérimenta afterwards made, in which 
barrels of water were discharged from the outside into this coal- 
house, showed that not a particle of the fluid escaped from the coal- 
house, but was retained or absorbed therein. Experiments made 
showed that, in running down a plank eight or ten feet long the 
gasoline almost entirely disappeared by evaporation. No explosion 
occurred in the coalhouse, which necessarily would hâve been the 
case, had there been a continuous stream from the receiving box 
to the engine house. 

If the imagination could be indulged tothe extentof carryingthe 
gasoline through the wall and onto the door,and down the door over 
its end to the floor beneath, then to reach the engine house, counsel 
for défendants in errer wàs driven to the further contention that 
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it passed between the cernent mound around the tank and the wall. 
The witness McMullen, who did the brick and cément work around 
the tank, testified that the cernent mound extended close up against 
the south wall. His évidence excites belief, because he entered into 
particularities indicative of an actual occurrence. He says that the 
end of the tank lacked three inches of coming to the wall, and told 
how he fixed this by filling up the space between that and the wall 
with brick and cernent. It is true that the witness Archer, who 
testified about seeing Murray in the poolroom just before the explo- 
sion, testified that, on some occasion when interrogated by him, 
McMullen said, in effect, that this space was not cemented up to 
the wall. As he was sent to McMullen for the purpose of trying 
to entrap him, no honest mind should be influenced by his testi- 
mony. Dr. Shaw, coroner, who examined this space between the 
tank and the wall carefully just after the accident, testified that the 
space was cemented up against the wall. A number of other dis- 
interested witnesses testified to the physical fact that after the tank 
was removed there was cernent clinging to the wall, evidencing the 
fact that the space had been so filled. The photograph in évidence, 
taken of this tank and its surroundings shortly after the explosion, 
before any question had arisen as to whether or not the space 
between the tank and the wall was so filled, shows the mound to 
be continuons to the wall. There is nothing in the évidence to 
justify the contention in argument that this resuit was attributablc 
to the position in which the instrument taking the photograph was 
placed. Should the fragmentary statements of one or two wit- 
nesses introduced by défendants in error, to the effect that they 
thought there was a space not closed up between the tank and the 
wall, prevail over thèse well-established facts? The now better 
recognized rule is that, where the évidence in support of a given 
situation or fact is overwhelmingly persuasive, it is not to be main- 
tained that any évidence to the contrary, however inconscquentia! 
and improbable, should carry the case to the jury for their déter- 
mination. 

The tank réservoir held 67 gallons, and the barrel contained 53 
gallons of gasoline. After the delivery from the barrel on the after- 
noon of December 24th, there were left in the barrel, according to 
the testimony, about 17 gallons. So that about 36 gallons had been 
delivered at the receiving box. There were 40 gallons in the tank 
after the explosion ; and if, as the testimony tends to show, there 
were about 12 or 16 gallons in the tank when the filling began, from 
24 to 28 gallons undoubtedly ran into the tank from the receiving 
box. If that number of gallons ran into the tank, why did not the 
other gallons run in ? What would stop the flow from the receiving 
box into the tank, except the filling of the tank, or the escape there- 
from after it had descended through the pipe? AU the évidence 
worthy of credence, from ail the experiments made, shows that 
when the gasoline runs through the pipe into the tank, the fact 
would be indicated by the rising and falling of the indicator stick ; 
and yet the man Harris, to avoid his responsibility, testified that 
the stick did not movc during the process of filling. This démon- 
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strates to an absolute certainty one of two things — either that Har- 
ris was nçt watching, or that the tank or its escape pipes were not 
as they should hâve been. The physical facts utterly discrédit 
Harris as a witness, and the jury disbelieved hirn; otherwise it 
could not hâve found a verdict against Chambers & Walker. 

Furthermore, after the accident in question the oil company made 
différent experiments under like conditions, which demonstrated 
the fact that gasoline conveyed from a barrel at the same distance 
and the same élévation, and with the same appliances, into the 
receiving box, descended into the pipes without any overflow at the 
box. The experiments were not only conducted by the use ot the 
hose siphon, but w^ith the rotary pump, with the same resuit. To 
one of thèse démonstrations everybody at the courthouse, by proc- 
lamation, including the counsel for défendants in error, were invited 
to be présent. Said counsel and friends did attend the experiment. 
There was no interested performance not visible to the eye of the 
adversary parties. Thèse experiments demonstrated that out of 
about 25 gallons of oïl thus delivered through the pipe into the 
tank, about 9 gallons overflowed through the T pipe ; thus showing 
how the oil overflowed, and in a quantity that well accounted for 
the stream of gasoline which was discovered running from under 
the engine house. Counsel for défendants in error, who was prés- 
ent at this démonstration, entertained the idea that the oil was be- 
ing delivered too rapidly, and requested that they slow up with the 
delivery. This was done, with no différent resuit. After the man 
Humphreys, representing the gas company, was advised of the effect 
of this test, he made experiments on his behalf, by which he claimed 
that it was demonstrated that the oil would not thus escape through 
the T pipe. No unprejudiced, honest mind can read the testimony 
respecting the experiments conducted by Humphreys without the 
conviction that it was unfair and dishonest. The président of his 
company and a stockholder were the principal witnesses, with a few 
selected outsiders. He gave no notice thereof to the adverse party, 
and afforded it no opportunity to observe or criticise the manner 
of its conduct. He took care to see that the barrel of gasoline was 
not placed at the same élévation as was the barrel at the time of 
the accident. He took especial pains to manipulate the hose him- 
self, letting it run a few minutes at a time. One spectator would 
look at it for a few minutes and leave, and another would be brought 
in to observe under his manipulation. His own experiment, how- 
ever, demonstrated the fact that during the process of the inflow 
of the gasoline from the pipe the indicator stick moved up and down. 

While it may be said that ail this was matter for the considéra- 
tion of the jury, it does but accentuate the fact and deepen the 
impression that this whole case, as against the oil company, was 
made to order. The évidence as against it throughout rests upon 
conjecture and spéculative théories, unsustained by reliant affirm- 
ative testimony, and by building upon one presumption another 
presumption. The doctrine of locus ipsa loquitur, invoked by coun- 
sel for défendants in error, can hâve little force, for the reason that 
the decided weight of the évidence shows there was another place 
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for the escape of oil, which speaks louder than that at the receiving 
box. 

As said by Mr. Justice Brewer in Patton v. Texas & Pacific Rail- 
way Company, 179 U. S. 658, 663, 21 Sup. Ct. 275, 45 L. Ed. 361 : 

"It Is not sufficient for the employé to show that the employer may hâve 
been guilty of négligence. The évidence must point to the faet that he was. 
-\.ncl where the testlmony leaves the matter uncertain, and shows that any 
one of half a dozen things may hâve brought about the Injury, for some of 
which the employer Is responsible, and for some of which he is not, it is 
not for the jury to guess between thèse half a dozen causes, and find that 
the négligence of the employer was the real cause, when there is no satis- 
factory foundation in the testimony for that conclusion. If the employé is 
Tinable to adduce sufficient évidence to show négligence on the part of the 
employer, it is only one of the many cases in which the plaintiffi fails in his 
testimony, and no mère sympathy for the unfortunate victim of an accident 
justifies any departure from settled rules of proof resting upon ail plaintififs." 

In Sorenson v. Menasha P. & P. Ce, 5'6 Wis. 338, 14 N. W. 446, 
which is apposite, it was said : 

"When the liability dépends upbn the carelessness and fault of a person or 
his agents, the riglit of reeovery dépends upon the same being clearly shown 
by compétent évidence; and it is Incumbent upon such plaintiffi to furnish 
such évidence to show how and why the accident occurred — some fact or facts 
by which it could be determined by the jury, and not left entirely to conjec- 
ture, guess, or random judgmenf upon mère supposition, without a single 
known fact." 

So.in Trapnell v. City, etc., 76 lowa, 746, 39 N. W. 885, the court, 
speaking to a like condition, predicated of circumstantial évidence, 
said: 

"While an injury by external force might hâve caused it to develop, it may 
also hâve developed without such cause. Before the plaintif! can recover on 
account of the expenses and sufîering caused, • * * she must establish 
that the relation of cause and effect existed between the fall and them. But 
wlieu we look into the évidence we find that it merely establishes a condition 
which might hâve been caused by an injury to the breast at that time, but 
whether such injury did oecur is, under it, but a matter of surmise. The 
existence of a fact is not proven by évidence of a subséquent condition which 
is merely consistent with its existence." 

Our conclusion is that the court below should hâve given the 
instruction requested, directing a verdict in favor of the oil Com- 
pany. 

In respect of the verdicts and judgments against Chambers & 
Walker, no question is made as to the sufficiency of the évidence 
to go to the jury. The only serious error assigned and discussed 
as ground for reversai is as to the portions of the charge of the 
court to the jury touching the responsible agency of the colored 
man, Harris. This objectionable feature of the charge is as fol- 
lows : 

"Do you find that reasonable diligence was exercised by the person in se- 
lecting hlm — in putting him in charge — as shown by the évidence; and. If so, 
did Arthur Harris exercise such reasonable diligence commensurate with the 
danger of this plant? • * * If you answer either of thèse questions In the 
négative, then the party in whose employ he was at that time and in this par- 
ticular matter is liable, if his négligence caused or contributed to the explo- 
sion." 



B72 137 FBDBEAL EEPOETEE. 

It must be conceded that it was improper to inject into this case 
any question respecting any négligence on the part of Chambers 
& Walker in employing Arthur Harris to perform, or as to his 
competency for, the duty assigned him, for the palpable reason that 
no such issue is tendered by the pleadings. But how can the plain- 
tiiïs in error Chambers & Walker avail themselVes of this error? 
It is not apparent how it could possibly hâve affected or prejudiced 
their défense. Although the jury might hâve found that reason- 
able diligence was not exercised in selecting Harris and putting him 
in charge, yet, as the liability of Chambers & Walker was ultimately 
made to dépend upon the question of fact as to whether or not, at 
the time and place, Harris' "négligence caused or contributed to 
the explosion," it is made apparent that no harm was done to Cham- 
bers & Walker by the first part of the charge. On the contrary, 
the efïect of the charge was rather to increase the burden of proof 
on the part of the plaintiflFs below. This will at once be made man- 
ifest by assuming that the verdict had been for the défendants be- 
low. With irrésistible efïect the plaintiiïs below could hâve com- 
plained that the charge laid upon them the additional burden of 
proving the want of due care in selecting a servant, or the fact of 
his competency, with knowledge on the part of the employer, and 
that the verdict of the jury might hâve been influenced by the fact 
that they believed that Harris was a compétent servant, and that 
that fact might hâve influenced their conclusion that on this par- 
ticular occasion he was not guilty of négligence causing or con- 
tributing to the explosion. But in so far as Chambers & Walker 
are concemed, the jury were instructed, in effect, that, if they found 
that reasonable diligence was not exercised in selecting and putting 
Harris in charge, there could still be no liability attaching to Cham- 
bers & Walker, unless Harris' "négligence caused or contributed to 
the explosion." 

Other matters discussed by counsel in behalf of Chambers & 
Walker are not deemed of sufficient importance to further prolong 
this opinion. 

It results that the judgments against Chambers & Walker are 
affirmed, and the judgments against the Waters-Pierce Oil Com- 
pany are réversed, and the cases as to it are remanded for further 
proceedings in accordance with this opinion. 
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(Circuit Court of Appeals, Elghth Circuit May 1, 1905.) 

No. 2,131. 

, Pbinctpai, and Sueett— Notice to Sueett. 

Under a contract to keep In repair the pavement of a street for fseven 
years, whlch provided that such repairs would be made on notice from 
the City englneer and street commlttee, where one or more previous 
notices were signed by the city soUcltor, reciting that It had been so or- 
âered by the city couucili and the guaranty conipany had recognized the 
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sufflciency of such notice by maklng the required repairs and paying 
therefor, Jield, that thèse facts p'ustified the reliance of the Indemnitee 
upon the sufflciency of a third like notice calling for further repairs. 

8. Municipal Coepobations— Pavinq — Repaies. 

A contract called for the paving of a street in the city of Ottumwa, 
lowa, to be constructed with a stone curbing, with a foundation of 
broken stone and sand, and a six-lnch concrète superstructure thereon, 
with a surface layer of two Inches of asphaltum, to be Ivcpt In repair 
by the contracter for seven years. After its completion and use it soon 
became perforated with holes, which the contracter undertook to repair 
by patchwork. The condition of the asphalt surface eontlnued, how- 
ever, to grow worse, greatly Interferlng with the use of the street. After 
thorough examination by experts, they reportèd that on account of the 
rotten materlal and bad workmanship In the asphalt coatlng what was 
left of the asphalt would not be sufficient to make a servlceable binding 
for the patchwork, and therefore it was in the interests of economy and 
business judgment to relay the entire surface asphaltum coatlng. Beld, 
that as applied to the whole pavement as a unit this resurfaclng was of 
the nature of repalr work. 

3. SAME— LlABILITT OF SURETT. 

While the undertaklng of the surety must be narrowly construed, and 
ean neither be taried nor enlarged, like any other contract It Is the spirit 
as much as the letter that glves to It vital effect. So where the original 
contract for asphalt coatlng of the street called for two inches, and thp 
repalr work thereof by the city consisted of an asphalt coatlng of ono 
and one-half Inches, with a one-lneh binder, and the contract further 
provided that the estimated qualitles for paving, etc., should be consid- 
ered as approximate, reservlng to the city the right to inerease or di- 
minish sald quality as In Its opinion may be necessary, held, that sucli 
variation dld not discharge the surety from its liability for such repair 
work, It appearing that thls change entalled no addltlonal cost to the 
guaranty Company. 

4. Same— Ultba "Vibes. 

The défense of ultra vires, based upon the contention that a supple- 
mental contract for paving a street varied In some partlcular from the 
original contract, cannot avall the guarantor when its indemnifying bond 
expressly refers to such supplemental contract, and there is no évidence 
In the record that the city In maklng such supplemental contract dld not 
observe the provisions of the state statute in the matter of advertising. 

5. Same— Raising Fund eob Repaie. 

Where, under such paving contract, it Is provided that the contracter 
shall guaranty hls work for the period mentioned from détérioration 
caused by Improper materlals or neglect In the construction of the same, 
and that upon due notice of such détérioration the contracter shall repalr 
the same, and In default thereof said work shall be done by the city, 
and that then suit shall be Instituted against the principal and his surety 
for the collection of sald cost of repairs, held, that It Is no défense by 
the guarantor to an action by the city to recover such cost of repairs 
that the city council in raising the necessary money with which to make 
such repairs proceeded under the statute authorizlng it to issue bonds, 
as In the case of an original construction work In grading and paving a 
street. 

& Same— iNSTEtrcTiONS— Haemless Ebbob. 

Although the court In its charge to the Jury stated that the guaranty 
Company was organized to transact business of this kind within the state, 
not as an accommodation guarantor, but for a considération, held, that 
this could not constitute réversible error, where it is Immediately fnllowed 
with the statement that notwithstanding such fact the guaranty company 
was entitled to be falrly dealt with; that as a surety it was a favorite in 
law; that its liability could not be in any way changed or extended; 
and that it has the rlghts and privilèges that any other surety would hâve. 

(Syllabus by the Court) 
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In Error to the Circuit Court of the United States for the South- 
ern District of lowa. 

On the 6th day of July, 1898, the clty of Ottumvya, In the state of lowa, 
entered Into a contract with the Assyrian Asphalt Company, of Chicago 
(bereinafter for convenience called the contractor), for the grading, curbing. 
and pavlng of a portion of West Second street in eaid city. The portions of 
said contract bearing upon the questions to be decided are substantlally as 
follows: 

The contractor was to furnlsh ail the necessary materials, labor, and tools 
to grade, pave, gutter, and curb, in a good and substantlal manner, West 
Second street to the east Une of Clay street, to be completed on or before the 
15th day of October, 1898. The work uuder the contract was to be staked out 
by the city engineer. Upon the completion of the grading and setting of the 
curb the contractor was to notify the clty engineer, who should proceed to 
examine the same. Section 15 of the contract Is as follows: 

"The contractor expressly guarantees to malntaln the pavement and curb- 
ing in good order for a period of seven years, and binds himself, bis heirs and 
asslgns, to malte ail repairs wbich may, from any Imperfection in said work or 
materials, or from any crumbling, or disintegratlon of the materials become 
necessary in that time and the said contractor shall, whenever notifled by the 
city engineer and street committee, or If they are not made wlthin the proper 
time, the street committee shall hâve the power to cause such repairs to be 
niade and bave the cost of the same charged to the said contractor, and de- 
ducted from any moneys due under the contract, or that may afterwards be- 
come due; or, if in case there be no funds due the said contractor, then suit 
shall be Instltuted against the principal and bis sureties for the collection of 
said cost of repairs, and said bond shall be condltioned. 

"At the end of the seven year period, the city engineer and street committee 
must détermine whether or not the street is In good order, and the principal 
and his sureties shall not be discharged from liabllity on their guarantee and 
maintenance bond untll the city engineer or street committee shall certify In 
writing that the said pavement is In good order, natural ordlnary wear and 
tear excepted. If at any time during the seven year period, the pavement or 
curbing or any part of it bas deteriorated through neglect in construction or 
improper material, to such an extent as to require reconstruction In the opin- 
ion of the city engineer and street committee, by the consent of the city coun- 
cil, then upon due notice, or within a period" of three months from date of 
said notice, the contractor shall proceed to reconstruet the pavement or such 
part as Is deemed necessary as aforesald. 

"If the contractor fails to do so at the end of three months, the street com- 
mittee may, with the consent of the clty council, proceed to reconstruet the 
pavement and curbing and the cost thereof shall be coUected by suit from the 
said contracter or bis sureties. 

"There shall be nothlng in the above guarantee clause that shall require 
the contracter to make repairs, or relay any pavement made necessary to re- 
pair or relay by the taking up and relaylng of the same by water, gas, steam 
or plumbing companles, or street railroads, or through any Improvements 
made by the city or by any private parties, of any nature, It being the Inten- 
tion that the contractor shall guarantee bis work for the period mentioned, 
from détérioration caused by improper materials or neglect In the construc- 
tion of the same; the ordlnary natural wear and tear to be excepted. 

■'The contractor shall exécute to the clty of Ottumwa a good and sufiScIent 
bond, with sureties approved by the mayor, for the faithful performance of 
the requirements of this guarantee clause to the amount of forty (40) per cent, 
of the contract cost of ail the work covered by this contract, whieh bond shall 
be in addition to the bonds required by law and the ordinance of the city of 
Ottumwa, and shall be exeeuted to the city and approved by the mayor be- 
fore the certificates herein provlded are endorsed and turned over to the con- 
tractor." 

By section 17 the contractor was required, wlthout cost over and above the 
contract price per square yard for brick paving, to remove, where necessary, 
the présent stone pavement within the seven-foot strip of the street railway, 
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and to excavate the eiitlre seven feet to a depth of fifteen Incbes below the 
eenter grade of the flnished pavement. 

Section 19 preseribed how the raiiroad eompany should lay its ties, etc., 
after the subgrade of the traok was prepared, and subséquent provisions di- 
rected how the brick should be laid, etc. 

After prescribing the grading, section 24 descrlbed the foundatlon for the 
sheet asphalt pavement between the street railway and the curb. There was 
to be a base of four inches of hard limestone, vitrifled brick, or slag, two 
inches of clean coarse sand and gravel, each layer of sand to be flooded, the 
whole well rolled with a steam roller of ten tons. After the lower portions 
had thus been brought up to the eight-inch surface below the finished pave- 
ment, ail portions of the surface that are more than two inches, but not more 
than six Inches, below the surface of the finished pavement shall be filled with 
a layer of hydraulic cernent concrète, of such depth that the top surface of the 
concrète after ramming shall be two inches, and parallel to the surface of the 
flnished pavement. The cernent was to be of the best quality, fresh American 
Natural Hydraulic cément, equal to the Black Diamond Brand of Louisville 
cernent, to be prepared and put down in a specified way. Upon the concrète 
course should be laid a wearing surface two inches thick, the matrix or bind- 
ing materlals of which should be an asphaltlc cernent, prepared with 99 per 
cent, pure asphalt of the best quality obtalnable, equal in quality or superlor 
to that obtained from Pitch Lake in the Island of Trinldad. This is followed 
by a prescription as to the préparation of the asphaltlc cernent. Spécifica- 
tions for curbing were then made. 

The whole contract prlce for this work was $34,538. The clty was not to 
become debtor or pecuniarily responslble to tl'.e contractor for sald work; but 
the City agreed and bound Itself to take proper steps to assess and levy a 
spécial tax upon the property of the abutting owners upon the Unes of the 
Street llable therefor for the just and true proportion of the contract cost 
and expense of the improvement contracted for, according to the ordinanees 
of the City and the laws of the state: that as to ail portions of the street not 
embraced in the intersections the city was to make the spécial assessments 
and levies of taxes for the purposes aforesaid. 

Ou the following September, 1898, the parties entered into a supplemental 
contract, modifying the provisions respecting the paving of the street railway 
track, which was to hâve been iilled with brick and sand, by requirlng it to be 
filled with concrète of the kind and character specified in the original con- 
tract, withln two Inches of the top of the paving, said two Inches to be of 
asphaltum. It was turther stlpulated that the bond originally given by said 
contractor, the bond to be given after the completion of the work, should em- 
brace and cover the improvement included in said seven feet as the same was 
modifled and changed by the supplemental contract, in ail respects as though 
the same had been constructed and flnished as specified in the original con- 
tract. The cost of this improvement should be assessed to the street railway 
Company, the contractor to keep the improvements embraced in the seven 
feet in good repair for seven years after the acceptance of the same as pro- 
vided in the contract 

After the completion of said work the said Assyrian Asphalt Company, with 
the American Bonding & Trust Company of Baltimore City as surety, execut- 
ed bond to the city in the pénal sum of $14,000, which, after referring to said 
contract as the considération for the exécution of the bond, recited the follow- 
ing conditions: "Now, if sald Assyrian Asphalt Company shall make good to 
the city of Ottmnwa, lowa, and furnish in good order and replace any brick. 
asphalt, concrète or other materlals used in said paving and curbing, which 
may fail from any imperfections in the work or materlals, for a period of 
seven years from the completion of said work, and if the said Assyrian As- 
phalt Company shall keep the sald improvement and pavement in good repair 
for a period of seven years from and after the acceptance of the same by the 
city of Ottumwa, then this bond to be void and of no effect, otherwise to be 
In full force and effect." 

The said American Bonding & Trust Company of Baltimore City afterwards 
became the American Bonding Company of Baltimore, which assumed the 
guaranty bond of its predecessor. 
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The construction work on thls street was complétée! by the contracter and 
accepted by the elty, and pald for by the Issue of certiflcates, to be paid by 
assessments and levies on the property owners aforesaid. 

It was not long thereafter until the use of the street demonstrated the 
fact that the asphalt çoating, from improper material and bad workmanship, 
was in wretched condition. It wore into holes In many places, greatly inter- 
ferlng with travel over it. Notice thereof was glven to the contractor and 
the surety company by the city solicitor, under direction ot the clty council. 
The contractor responded, and made what It called repairs, by patching the 
holes and worn places. It was not long, however, perhaps in the following 
year, until greater defects In the asphalt appeared, of a more serions char- 
acter. Upon like notice an attempt was made to agaln make repairs. After 
two of such repairs had been made by the contractor It appears that it be- 
came Insolvent. 

Again, on the 15th day of April, 1902, Mr. Jaques, clty solicitor for said city, 
sent to said contractor and to said bonding company a written notice, calllng 
attention to the exécution of the indemnifying bond aforesaid, with the fol- 
lowing statement: "I am instructed as solicitor of the city of Ottumwa, lowa, 
by the city council thereof, to notify your company, that the Assyrian Asphalt 
Company bave whoUy failed to comply with their agreement as provided for 
in said bond and in its contract with said clty for pavlng the street therein 
named. That said pavement is now and bas for a long time been ont of re- 
pair, full of holes, the material has become rotten and decayed to such an 
extent that nearly the whole surface of the street needs replacing. That the 
city claims that the entire sheet of asphaltum on said street has proven to be 
of inferior and defective material and that it- will not stand or last for the 
seven years as provided In said bond and that you are hereby notlfled to 
repalr and replace the same at once, or witliin the shortest practicable time; 
faillng to do so the clty will hold you llable on said' bond. You are further 
notlfled that a duplicate of thls letter Is this day mailed to the Assyrian 
Asphalt Company and thls Is Intended to be and is demand upon both you and 
said company to at once repair said street and put it in that condition provid- 
ed for in the contract for pavlng of the same In your bond to which référence 
has been made, of ail of which you will take due notice and govern your- 
selves accordlngly." 

The receipt of thls letter of notice was acknowledged on the 18th day of 
April, 1902, by William M. Relnhardt, attorney in charge of loss and claim 
department of said bonding company, stating "that we will give this matteu 
our immédiate attention, and will be pleased to communicate with you again 
within the next few days." 

On the 13th day of May, 1902, said Jaques wrote to said Relnhardt acknowl- 
edging receipt of said letter of April ISth, in which be stated: "I am instruct- 
ed by the city to say that Mr. McGarry, the représentative of your company, 
was hère soitie three weeks or more ago, and promised that the repairs would 
be made as desired by the city, but in so much as we hâve not heard anything 
since, I am again instructed to call your attention to the fact. The street ia 
getting worse every day, and to request that you use as much expedience in 
repalring the street as is practicable." 

To this letter said Eeinhardt replled on May 17, 1902, saying: "In reply 
would say that we are in receipt of Mr. McGarry's report, and we hâve been 
obliged, in the last few days, to submit the matter again to our représentatives 
in Chicago, Messrs. C. M. Haven & Co., asking them to gIve this pavlng matter 
their attention immedlately. We realize the necessity of maklng thèse re- 
pairs with the least possible delay." 

Thereafter the said bonding company sent one St. Clair, who had worked 
for the contracting company on this pavement, to Ottumwa, to make the 
repairs, who made repairs to the extent of about $600, which were paid for 
by the said bonding company. 

It was not long, however, thereafter until the condition of the pavement 
grew worse, and on the 17th day of February, 1903, said Jaques, city solicitor, 
sent to the said bonding company the following letter: "Gentlemen: You are 
hereby notlfled that the clty council of the city of Ottumwa at its regular 
session held on the 2d day of February, 1903, directed the underslgned clty 
solicitor to Intorm your company that the pavement of West Second street In 



AMERICAN BONDING CO. V. CITY OF OTTUMWA. 577 

Ottumwa laid by the Assyrian Asphalt Company, whose durability was guar- 
anteed by your company for seven years, bas again become greatly out of 
repair, and to say to your company that unless the same is repaired on or 
before the Ist day of Marcb, 1903, that the city will cause the same to be 
repaired as a charge against you under said bond and at your expeuse. The 
estent to which sald street is out of repair can only be described by saying 
that it bas holes worn in the top or asphaltum coat at many places for its 
entire length. You wlU oblige me by notifying me whether your company will 
undertake to make the Improvements or repairs as requested by the city coun- 
cil and as required by the condition of the street." 

And on the same day he sent a letter to the said Assyrian Asphalt Company, 
which is as follows: "Gentlemen: You are hereby notlfled that the asphalt 
pavement laid by you on West Second street in the city of Ottumwa, lowa, is 
out of repair for nearly if not ail its entire length in this that the top or 
asphaltum coat bas worn into holes at places throughout its entire length and 
that the city councll has passed a resolution requiring you to repair the same 
on or before the Ist day of March, 1903. and has so notified the American 
Bonding & Trust Company of Baltimore, Md., surety on your bond for keep- 
ing the same in repair." 

Altbough the above letter was reeeived, said bonding company pald no atten- 
tion to it. Thereafter, on May 22, 1903, Jaques sent another letter to said 
bonding company, as follows: "For your information, insomuch as you are 
surety for the Assyrian Asphalt Co. for the maintenance of the pavement 
therein named, I enclose you notice for bids for repairing the same. The city 
expects to hold your company responsible to the extent of the bond given, for 
thèse repairs. You can bid on the same if you so désire." 

This was sent by registered mail, and contalned the notice to bldders for 
said work. The said bonding company gave no heed to this letter. 

The city had the best known experts in such pavlng work to visit the city 
and make careful examination of the condition of the street, who reported 
to the city that the asphalt coating was in such condition because of rotten 
material, so perforated with holes, that In thelr judgment it was nelther in 
the interest of sound economy or good business judgment to undertake its 
repair by patchwork. Accordingly the city, after adopting the necessary or- 
dinances, and advertislng for bldders, let the contract for the work of relay- 
ing the entire surface in Trinldad cément, one and one-half inches in thick- 
ness, with a one-inch binder; which work cost $21,039.40, to pay for which the 
city issued bonds, to be paid by assessments on the adjacent property owners. 

Other facts bearlng upon the questions to be decided will be diseussed In the 
foUowing opinion. 

The city brought action against the bonding company on Its bond to recover 
for the cost of said work to the extent of $14,000, the pénal sum expressed in 
the bond. The bonding company made answer, tendering, in effect, the gên- 
erai issue, and pleading specially that the city did not glve it the required 
notice before undertaklng to do said work itself. Afterwards the sald défend- 
ant flled a supplemental answer, alleging that the bond sued upon is illégal 
and invalid for the reason that the principal and surety therein were required 
to keep and maintain said pavement in good repair for a period of seven years 
wlthout exception or réservation, regardless of the cause neeessitating the re- 
pairs, whereby the expenses of such maintenance were imposed upon the iu- 
dlvidual owners of the abuttlng property because of the cost of combining the 
original work with that of seven years' maintenance in awarding the contract, 
etc. And flnally it pleaded. In further amendment to the answer, that the city 
of Ottumwa was without authority in law to enter into the contracts and 
bonds set forth in the pétition, and that the act of the city in so entering into 
sald contracts and bonds was ultra vires. 

On trial to a jury verdict was rendered in favor of the plalntiff below in the 
sum of $14,000, the pénal sum of the bond; to reverse which the défendant 
below prosecutes this writ of error. 

William C. Howell and Charles A. Houts (H. Scott Howell and 
Johnson, Houts, Mariait & Hawes, on the brief), for plaintiff in 
error. 

137 F.— 37 
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W. H. C. Jaques (William McNett, on the brief), for défendant 
in error. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER, 
District Judges. 

PHILIPS, District Judge, after stating the facts, delivered the 
opinion of the court. 

The principal question presented on this record is whether or 
not the work done by the city was of the nature of repair or recon- 
struction. The contention of plaintiff in error is that the work 
done was reconstruction, and not repair, and that it did not receive 
the required notice stipulated for in section 15 of the contract, in 
that the notice did not corne from the city engineer and street 
committee, to warrant the work by the city if it was of the nature 
of repair, and the three-months time after the notice that was given 
if the work was of the nature of reconstruction. 

As the city engineer and street committee were but the minis- 
terial officers of the municipality, which is governed by a board 
of aldermen, it would seem that when the city soliciter was directed 
by the board of aldermen to give the notice it should be regarded 
as of a higher source than if it came from the city engineer and 
street committee. But be this as it may, it is a sufficient answer 
to this contention to say that the said bonding company had recog- 
nized and acted upon a like notice sent to it by the city solicitor 
within the year previous to the last notice, and undertook, at its 
own expense, to make the repairs, and paid therefor. This con- 
duct on its part induced the belief that such notice was satisfactory 
and sufficient. The condition of the street, as represented in the 
letter of April, 1903, was as bad if not worse than the condition 
represented in the letter of February, 1903. And yet the bonding 
company made no answer thereto, and took no notice thereof, al- 
though the city waited three months thereafter before it began the 
work in question. It should not, therefore, be heard to make this 
défense after the city has done the work which the guarantor's bond 
required that it should hâve done, if the thing done by the city 
was repair work. 

We are therefore brought to a considération of the question as 
to whether the improvement was of the nature of repair or recon- 
struction work. The évidence showed that the defective condi- 
tion of the street was wholly in the asphalt coating. That portion 
of it in controversy was honeycombed with holes, worn through 
to the concrète base. The évidence tended to show that both the 
workmanship and material in the original construction were es- 
sentially bad, so that what was left of it about the holes was, in 
the judgment of the experts, so rotten and insufficierrt as not to 
furnish sufficient support for the walls around the decayed and 
worn parts when dug out for the réception of the asphalt, and that 
the only efifective remedy for this restoration was the removeal of 
the whole surface and recoating it. And the jury so found under 
the charge of the court touching this issue. 



AMEKICAN BONDING CO. V. CITT OF OTTtrM^yA. 579 

It may be conceded that there are some varying shades of différ- 
ence in the generar définition of the term "repair." But there is 
none more apt and compréhensible than the accepted dictionary 
définition: "To restore to a Sound or good state after decay, in- 
jury, dilapidation, or partial destruction." As said by Judge Coït, 
speaking for the Court of Appeals for the First Circuit, in Goodvear 
Machinery Company v. Jackson et al., 113 Fed. 146-150, 50 C. C. 
A. 159, 163, 55 L. R. A. 692: 

"Repair is 'restoration to a sound, good, or complète state after decay, Injury, 
dilapidation, or partial destruction.' Reconstruction Is 'the act of constructing 
again.' Reproduction is 'répétition,' or 'the act of reproducing." Thèse défini- 
tions are instructive in bringlng home to the mind that repair carries with It 
the idea of restoration after decay, injury, or partial destruction, and that re- 
construction or reproduction carries with it the idea of a complète construction 
or production over again. • * ♦ It is Impracticable, as well as unwise, to 
attempt to lay down any rule on this subject, owing to the number and In- 
finité varlety of patented inventions. Each case, as it arises, must be decided 
in the light of ail the facts and circumstances presented, and with an intel- 
ligent compréhension of the scope, nature, and purpose of the patented in- 
vention and the fair and reasonable intention of the parties. Having 
clearly in mind the spécification and claims of the patent, together with the 
condition of decay or destruction of the patented device or machine, the 
question whether its restoration to a sound state was legltimate repair, or 
a substantial reconstruction or reproduction of the patented invention, should 
be determined less by définitions or technlcal rules than by the exercise of 
Sound common sensé and an Intelligent judgment." 

In Wilson v. Simpson et al., 9 How. 109, 13 L. Ed. 66, the court 
said: 

"When the wearing or Injury Is partial, then repair Is restoration, and 
not reconstruction. * • ♦ Repairing partial injuries, whether they occur 
from accident or from wear and tear, is only refitting a machine for use. 
And it Is no more than that, though it shall be a replacement of an essential 
part of a combination." (The italics are ours.) 

The foregoing statement that it would be a repair to replace an 
essential part of a combination is most applicable to the case in 
hand. Under the contract the thing to be donc by the contracter 
was in a sensé a unit. It was to construct a pavement, the base 
of which was to be six inches of hard concrète, with a one and 
one-half inch surface of asphalt, with stone curbing. Thèse con- 
stituted the work of construction. Reconstruction is "to construct 
again, to rebuild, to remodel, to form again or renew." It would 
therefore foUow that to constitute a work of reconstruction of the 
pavement would involve the rebuilding of the whole unit, including 
the concrète foundation as well as the asphalt surface, to say noth- 
ing of the curbing. Whereas the thing done by the city was to 
cure the détérioration, owing to the rottenness of the material em- 
ployed and bad workmanship, whereby what remained of the sur- 
face did not possess suffîcient cohésion to admit of patchwork, ne- 
cessitating simply relaying this portion of the structure, leaving ail 
the rest intact. If, as it must be conceded, it would hâve been 
repair to hâve dug out throughout the length of the street the holes 
in the surface and relaid them with new asphalt, no matter how mul- 
titudinous the holes or thin the partition walls between them and 
the reJaid portions, it must be a distinction without a différence 
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in making a continuous surface, if that was essential "to restore 
to a Sound or good state after decay, injury, dilapidation, or partial 
destruction." 

A contract for the building of a house complète includes the 
foundation, the walls, and the roof. Should the contract provide 
that the contractor should keep the building in repair for seven 
years, and within a year after the acceptance of the work the roof 
should begin to leak in various places, it would be repair work in 
restoring the defective parts to a sound condition. If then, within 
the next year, the leaks in the roof should become worse, render- 
ing the building practically uninhabitable, it would be repair work 
if the contractor should be called upon to rectify such a condition 
in the roof. If again thereafter, within a few months, the leakage 
should continue, throughout almost the entire roof, and a thorough 
examination of this covering should disclose the fact that the roof 
was constructed of bad material, and with bad workmanship, that 
the material was so rotten throughout that mère patching the 
holes would afïord no permanent protection against the disintegrat- 
ing parts, necessitating the removal of the entire rotten roof and 
putting on a new covering, why should this be any less a repair of 
the building? Would it not be a mère restoring of the part "to 
a sound or good state after decay, injury, dilapidation, or partial 
destruction," conséquent upon the bad workmanship and the rot- 
ten materials used? If one-half of the roof should decay so as to 
admit through it the rain, snow, and winds, to restore to a sound 
state would certainly be regarded as repair of the building. Does 
it any the less amount to repair that the decay or dilapidation ex- 
tends to the other half of the roof ? 

The resuit of the court's charge on this issue was that he told 
the jury that in his opinion what was done amounted to repair 
and not reconstruction. While the contract did not call for recon- 
struction, it did call for recoating the pavement with asphalt, which, 
in his judgment, amounted to repair, and not rebuilding or recon- 
struction. Inter alia, he said: 

"It does seem to me llke reconstruction would be a revamplng, or revvork- 
Ing the whole thlng over. The base was not changed ; no change of the grade 
was niade; no change In the curb. The change that was made was resur- 
facing, the recoating of the top; that and the holes of course where the 
wagon wheels would pound down In the concrète, making recoating neces- 
sary." 

Criticism is made of the employment of the term "revamping." 
How this can avail the plaintiff in error is not apparent. If preju- 
dicial at ail, it was rather against the défendant in error. As 
shown by the context, the court merely conveyed the idea to the 
jury that it was the équivalent of "working the whole thing over." 

The fourth clause of paragraph 15 of the contract provides that 
the contractor should not be required to make repairs or relay 
any pavement made necessary to repair or relay by the taking up 
and relaying of the same by water, gas, steam, or plumbing com- 
panies, or street railways, or through any improvements made by 
the city or private parties of any nature ; it being the intention that 
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the contractor shall guaranty his work for the period mentioned 
from détérioration caused by improper materials or neglect in the 
construction of the same, natural wear and tear excepted. The 
plain meaning of this is that the destruction of the pavement after 
completion by the contractor by tearing up, not only the surface, 
but the cernent beneath, by said improvement companies, or for 
making improvements by the city or private parties, should not 
cast the burden upon the contractor of repairing or replacing. But 
it expressly obligated the contractor "to guarantee his work for 
the period mentioned from détérioration caused by improper ma- 
terials or neglect in the construction of the same." Therefore any 
détérioration resulting from bad materials or bad workmanship in 
the original construction was to be a work of repair, to be donc by 
the contractor. 

It is suggested, as evidencing that the work done by the city 
was reconstruction rather than repair, that it cost over $31,000, 
while the entire contract price of the original work amounted to 
a little over $34,000. There is nothing in this record to enable 
the court to find what is the relative cost of the asphaltum surface 
and the other portion of the pavement. If the work done by the 
city is more expensive than that done by the Assyrian Asphalt 
Company, it is the différence between genuine and shoddy work. 
The évidence is that the cost of the work done by the city was 
not only reasonable, but without profit to the contractor. The 
opportunity was ofïered to the plaintiiï in error to either do the 
work itself or bid on it. Its obligation was and is to pay the cost 
of the repair, if reasonable, no matter how much or how little. 

It is conceded to the plaintiiï in error that the undertaking of 
the surety must be narrowly construed. It cannot be varied or 
enlarged. But like any other contract, it is the spirit as much 
as the letter that gives to it vital effect. It is substance rather 
than mère shadow that dénotes variation from its terms. The es- 
sence of the bond of the plaintiflE in error was that for a period of 
seven years the Assyrian Asphalt Company should furnish, in good 
order, and replace, any asphalt or other materials used in said 
paving which might fail from any imperfection in the work or ma- 
terials; and its bond was only to become inefïective in the event 
the said Assyrian Asphalt Company "shall keep said improvements 
and pavement in good repair for a period of seven years" ; the 
spirit — the clear meaning — of which is that whenever during that 
period the work done by the Assyrian Asphalt Com.pany should fail 
to give a good pa:vement by reason of any imperfections, either in 
the workmanship or the materials employed, it should be replaced 
so as to efïectuate the purpose of giving the city a serviceable 
Street for said period, when built right with the materials prescribed 
or their équivalent. If it failed to do so, then, after due notice, 
the city was authorized to make the required répairs at the cost of 
the asphalt company or its surety. 

The authorities cited by counsel for plaintiiï in error, for the 
purpose of showing that the work done by the city was of the na- 
ture of reconstruction and not repair, are not apposite. In State 
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ex rel. v. Corrigan gtreet Railway Company, 85 Mo. 363, 55 Am. 
Rep. 361, the street railway track was put upon Union avenue when 
it was an tinpaved street. The city ordered it graded and paved, 
prescribing the materials and the manner of construction. By 
ordinance it demanded of the street railway company that it pave 
between its rails and for two feet on the outside thereof, in the 
same manner as that done by the city. This ordinance was re- 
sisted by the street railway company, on the ground that it required 
of it a complète work of construction, by putting in the foundation 
and the whole material as for paving a street in the first instance ; 
whereas, under the law governing the obligation of the street rail- 
way company, it was only required to keep in repair the space be- 
tween the rails and for two feet on the outside. This was clearly 
â work of construction from top to bottom. 

In the case of Farraher v. City of Keokuk, 111 lowa, 310, 83 N. 
W. 773, under a statute which gave to the city the right to make 
repairs without notice, and assess the cost against the abutting 
property, a sidewalk was taken up from top to bottom and relaid, 
by digging a ditch, filling in a new substratum of sand, and putting 
down a new sidewalk, employing in this work only a small amount 
of the old material. This was held to be essentially the création 
of a new pavement. 

In Chicago y. Sheldon, 9 Wall. 50, 19 L. Ed. 594, the street rail- 
way company agreed that "as respects the grading, paving, macad- 
amizing, filling or planking of the streets or parts of streets, upon 
which they shall construct their said railways, or any of them, 
keep eight feet in width along.the line of said railway on ail the 
streets whëre one track is constructed, and sixteen feet in width 
along the line of said railway where two tracks are constructed, 
in good; repair and condition." It was held that this did not make 
the company liable for curbing, grading, and paving streets with an 
entirely new; pavement, as the obligation of the company extended 
only to repairs. Clearly that is not this case. 

Ôther cases are cited by counsel, like that where, by the con- 
tract, the foundation was to be of wood, and one of stone was sub- 
stituted therefor. This was clearly a reconstruction of the very 
foundation work, with a différent and more expensive quality. 
But no case has been cited, nor are we able to find any adjudicated 
case, that sustains the proposition that as to the resurfacing of the 
principal concrète base, necessitated by the unfitness of the material, 
and the work being essentiajly bad, under the circumstances of 
the case at bar would not corne under an obligation to repair. 

Complaint is made by plaintifï in error that the city, in the work 
done by it, used Trinidad asphalt instead of that employed by the 
contractor. This was no departure in spirit, for the reason that 
the contract itself called for pure asphalt equal to, if not better than, 
Pitch Lake, in the i^land of Trinidad- . 

It is next objected that the city varied from the original contract 
in that it put on ,an asphalt coating of one and one-half inches, with 
a one-inch binder, whereas the originaL contract called only for a 
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two-inch coating of asphalt. By section 34 of the contract it was 
expressly provided that: 

"The estimated qualitles for gradlng, pavlng, curbing, and guttering streets 
are to be considered as approximate, and said clty of Ottumwa réserves the 
right to Increase or diminish sald quantities as In their opinion may be neees- 
sary, either in change of grade, allgnment or otherwlse; and such altéra- 
tions shall not vitiate or annul the contract entcred into relative to said 
vvork ; nor shall such change constitute any claim for extra compensation. 
The contractors shall be paid for the amount of vi^ork actually performed at 
the rate specified in bis contract, and if any work is ordered, not provided 
for in the contract, the engineer shall détermine the value thereof." 

— From which it îs clear that the estimated qualities for the paving 
were to be considered only as approximate. So that if the city, 
in the progress of the work, had requested and consented to a one 
and one-half inch layer of asphalt, with an inch binder, if it had 
entailed no additional expense to the contracter, it was perîectly 
compétent for the city to require the change. How then can it 
be said that when the city, in making the required repairs, employed 
a less quantity of asphalt on the surface, that a one-inch binder, 
which as the évidence shows made no perceptible différence in 
the cost, constituted a departure from the spirit of the contract? 

It is next urged in argument by counsel for plaintiff in error that 
the contract was ultra vires because the supplemental contract of 
September, 1903, provided for sheet asphaltum outside of the space 
between the street car rails and that portion the city was to pave 
with asphaltum instead of part brick and part asphaltum, as pro- 
vided in the original contract. This contention is predicated of 
the assumption that this change was made without advertising 
for proposais thereon, as the Code of lowa requires ail such work 
to be let after advertisement for proposais. If it were conceded 
that any such spécifie défense was pleaded in the answers, we fail 
to find in the record any évidence what the advertisement as made 
contained. The original contract contemplated the giving of this 
bond by the contractor, and the bond executed by it, with the plain- 
tiff in error as surety, makes direct référence to said supplemental 
contract, and guaranties that the contractor shall "furnish in good 
order and replace any brick, asphalt, concrète or other material 
used in said paving," which may fail from any imperfections in 
the work or materials for a period of seven years from the com- 
pletion of said work. As there was no essential différence in the 
cost of the work, and as the contract provided that this work was 
to be paid for by the street railway company, and the bonding 
Company, when it gave the bond of indemnity, knew of this change 
in the contract, it does not lie in its mouth to raise any question 
about the change. It did not affect the validity of the contract 
in this controversy. Ottumwa B. & C. Co. v. Ainley, 109 lowa, 
386, 80 N. W. 510. Code lowa, § 814, expressly provides that the 
contractor shall give such bond for repairs. 

With infinité réitération, counsel for plaintiff in error argues that 

the city oificials in their report and in the ordinances providing 

. for the method of paying for the work in question spoke of and 

dealt with the matter as of a work of reconstruction. Référence 
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is made to the report of one of the city aldermen, Kehoe. Quota- 
tion is made from the report that "it would be throwing away 
money to try to repair said street." But this officer further said : 
"As the, surface is disintegrating very rapidly, and that the cheapest 
and about the only way to repair said street so it will last wiil be 
to resurface the whole street." The title of the resolution of the 
Board providing for this work is as follows: "Resohition levying 
city improvement taxes for the payment of the reconstruction of 
the wearing surface of West Second street ;" and reads : "Where- 
as, * * * the Barber Asphalt Paving Compa- y undertook to 
relay and to repair the asphalt sheet paving in paving districts 
Nos. 36, 37 and part of 38," etc. The officers were not concerned 
about the terms they employed. It was the facts as to the actual 
condition of the street and work donc from which the court is to 
détermine its character. 

Neither are we able to perceive the merit of the contention that 
the city aldermen, in adopting the ordinances providing for the 
issue of bonds to be sold to pay for the work, proceeded under the 
statute authorizing a work of construction in paving streets. How 
does it concern this surety company how or in what manner the 
city undertook to raise the money to pay for the work ? How did 
it affect its undertaking to pay "said cost of repair"? Is it any 
of its business whether the city raised the necessary revenue by 
borrowing the money and giving its note therefor, or whether it 
obtained it on bonds irregularly issued? Did it alter the position 
or efifect of the undertaking of the guarantor that the city, after 
the obligation of the contractor to make the repairs had attached, 
undertook one way or another to pay for the work which the con- 
tract imposed upon the contractor to do, without cost to the city? 
Should this court, in this proceeding, in the absence of the holder 
of the bonds issued by the city, undertake to détermine their va- 
lidity? As the ordinance passed by the city purported to be in 
pursuance of the statute, and the bonds on their face recited that 
they were issued in pursuance of such ordinance, they would be 
binding upon the city in the hands of an innocent purchaser for 
value. 

The contract expressly provided, in section 15, that after the 
work under the contract was paid for, and the contractor failed 
to maintain the street according to the contract, "then suit shall 
be instituted against the principal and his sureties for the collection 
of said cost of repairs." As the burden of thèse repairs, when 
made by the city, was to be laid upon the property owners, the 
city was authorized by the contract to recover the cost thereof 
from the contractor and the surety. When coUected it would 
inure to the benefit of the burden-bearers. The contracting par- 
ties might hâve designated any other person as a quasi trustée 
for the benefit of the taxpayer, to côUect from the contractor and 
the surety such cost. Shall the court, to enable this surety to 
escape from this express undertaking, after it has issued the bonds 
of the city and paid for the cost of repairs, anticipate that the 
property owners will refuse to pay the levies made to meet the 
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interest and principal of the bonds, and further anticipate that 
such refusai would be upheld by the courts? There is no issue 
tendered by the answer in this case that there are any funds due 
the said contracter. As the burden of thèse repairs when made 
by the city was to be laid upon the property owners, the city 
is authorized to receive the cost thereof from the contracter or 
his surety, and when collected it would inure to their benefit or 
the holder of its bonds. 

Criticism is made upon the following paragraph of the charge 
given by the court to the jury : 

"Now, thls bondlng company bas the riglit '■ to contract In lowa ; It is 
organlized for that purpose-, the statutes of lowa authorlze It to transact 
business of thls kind within the state ; iiot as you and I slgn one another's 
notes, as a guaranty or accommodation ; but It does it for a considération ; 
that Is the way It maires its money. So that, for a money considération 
paid It, either by the city of Ottumwa or tbe Assyrian Company, it signed 
this bond, agreeing to make good the contract of the Assyrian Company 
wîth the city of Ottumwa." 

It is claimed that this was prejudicial to the bonding company, 
because of the statement that it signed such bonds for a money 
considération. This was nothing more than the statement of a 
well-known fact as respects such guaranty companies. But lest 
such fact might préjudice the défense of the bonding company 
said statement was immediately followed by the further statement 
that : 

"It Is a ruie recognized by ail lawyers and ail courts and perhaps by ail 
people that a surety upon a contract is what is called a favorite in law ; 
that is to say, it must at ail times be fairly dealt with; the contract must 
uot be changed. It must not be enlarged upon over and above what the 
bond company agreed to. * * • Tou cannot vary It in any way." 

And further on the court said: 

"So that while a surety is a favorite in law, and this bond company as a 
surety, I suppose, stands as if you and I had signed this paper, notwith- 
standing it received a money considération for signing it, it has the rights 
and the privilèges that a surety vrould hâve; but it likewise is under the 
obligations and responsibilities of a surety." 

Taken in its entirety, the tendency of this portion of the charge 
was rather calculated to guard the minds of the jury against any 
préjudice on account of the fact, presumptively known, that such 
company is not a mère accommodation indorser, and that it stood 
in respect of the law as any other surety. 

As a whole, the charge was fair to the plaintiff in error. For 
while the indemnifying bond executed by the surety after the work 
was done might hâve been regarded as an unqualified undertaking 
for guarantying the work for seven years, the court in its charge 
gave the plaintiff in error the benefit of conditioning its under- 
taking upon the performance of ail the provisions of the contract 
between the city and the contracter. 

Other objections, of a most hypercritical character, are urged 
by the plaintiff in error, but th.- are not of sufficient merit to 
justify the further prolongation of this opinion. It results that 
the judgment of the Circuit Court should be affirmée. 
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KELLET, MATTS & CO. V. SIBLEÏ, 
(Circuit Court of Appeals, Seventh Circuit April 11, 1905.) 

No. 1,097. 

1. Sales— Sevebal Contbaci»— Consteuction. 

Negétiatlons for the sale of bolts at beglnnlng referred only to "ma- 
chine bolts," and, In answer to an inquiry wltli respect to tlie quantity 
of macliine bolts the seller could furnish, he, for the flrst time, suggested 
that he had another eohtract for "carrlage bolts" with a différent manu- 
facturer, and could also enter an order for a reasonable amoutit of car- 
rlage bolts, but could not guaranty prompt shipment, after wUch the 
buyer accepted the seller's offier as to machine bolts, and stated that It 
assumed that the priée for the carrlage bolts was the same, and on that 
assumption ordered a large nnmber, which, however, the buyer required 
to be put up in packages, after which the seller replled that the buyer's 
assumption as to the price o£ the carrlage bolts was correct Held, that 
the contract for the bolts, 1( any, was several as to each charaeter of 
bolts. 

2. Same— Offer and Aoceptanob,: 

An acceptance of an order to sell a quantity of machine bolts was 
not rendered conditlonal, and therefore Insufflcient to constitute a con- 
tract, by an expression in the buyers' letter of acceptance that it was 
not of so much importance to hâve such bolts put up in packages, but 
that they would like to get at least the smaller sizes in that way If pos- 
sible. 

3. Same. 

An absolute acceptance of a seller's offer to sell bolts was not afCect- 
ed by a subséquent communication Informing the buyer that he assumed 
no responsibiiity in the sale, but simply procured the bolts for the buyer 
provided he could purchase them as he had been assured he could do, 
which statement was not assented to by the buyer. 

4. Same. 

Defendant's ofCer for the sale of carrlage bolts was accepted, with 
the condition that the bolts must be put up in packages duly labeled, 
and contained a request that the order should be placed with the fac- 
tory immediately, and plaintiffs advised how soon they could look for 
shipment. Défendant replled, without referring to the condition that 
tlie bolts should be i)ut up In packages, that the price was the same as 
other bolts purchased, and added that he assumed no responsibiiity in 
the sale, but would simply get the bolts for plaintiffs proTlded he could 
purchase them as he had been assured he could do. Beld, that plaln- 
•. tiffs' acceptance of defendant's offer was conditlonal, and insufflcient 
to constitute a contract binding défendant to furnish such bolts at ail 
events. 

5. Same— Seller oe Agent. 

Where défendant proposed to sell plaintiffs an unlimlted quantity of 
machine bolts at 80 per cent, off, f. o. b. seller's place of business, at 5 
per cent, commission, which bolts he was to get under a contract which 
he had with honresident manufacturers, and plaintiffs replled accepting 
the offer, and requesting that défendant place the order with the fac- 
tory, and advise plaintiffs how soon they could look for shipment, de- 
fendant was a seller of the bolts, and not plaintiffs' agent to buy the 
same. 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois. 

It Is sought to reverse a judgment sustaining a demurrer to the amended 
déclaration of the plaintiff in error, who was plaintiff below. The déclara- 
tion contains two eounts. ïhe flrst count déclares upon a contract for the 
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sale and delivery by the défendant to the plalntlff of 750,000 macMne bolts ; 
the second coimt upon a contract for tiie sale and deliyery of 250,000 car- 
tèage bolts. The question Involved is whether the facts and correspondence 
set eut in the déclaration constitute a valid and binding contract between 
the parties. 

The déclaration shows that the plaintifl in errer, a corporation, was en- 
saged in business in the city of Chicago, dealing In hardware of varions 
kinds. The défendant was engagea in the business of selling hardware at 
Wholesale and retail at South Bend, Ind. On June 18, 1899, a traveling 
salesman of the plaintiff ealled upon the défendant at his place of business, 
and the défendant informed him that he was prepared and would sell to 
the plaintiff such quantlty of machine bolts as the plaintifl might désire to 
purchase. The bolts are made of iron, are of various slzes, are used In the 
construction and opération of maehinery, and are quoted and sold by the 
trade upon the basis of a list price, with certain déductions or discounts. 
The list price is an arbitrary one established by the trade. The real price is 
ascertained by deducting the discounts or percentages. The defendant's 
proposition was that he would sell to the plaintiff the machine bolts in ques- 
tion at a discount of 80 per cent, from the list price, plus 5 per cent, as a 
commission or profit to himself. This proposition was communicated to 
thé plaintiff, and resulted in the follow^ing correspondence. 

Plaintiff to défendant, June 19, 1899: "Our Mr. Mltehell Informa us you 
bave a quantlty of machine bolts to sell for whieh you will aceept immé- 
diate spécifications at 80% off, f. o. b. South Bend. Our Mr. Lee Is at prés- 
ent ont of the city. We will communicate with him and advise you further 
in the course of a few days as soon as we hear from him." 

Plaintiff to défendant, June 21, 1899: "Referrlng to ysur proposition to 
Mr. Mitchell to furnish us with what machine bolts we may want at 80% 
off f. o. b. South Bend, will you please let us know by return mail what 
quantlty of machine bolts you would care to furnish us, also what make they 
are and how promptly you could make delivery of same." 

Défendant to plaintlfe, June 22, 1899: "Your favors of the 19th and 21st 
iust. are both at hand. My proposition with your Mr. Mitchell was, that 
I could sell you an unllmited quantlty of machine bolts at 80% offl, f. o. b. 
So. Bend, and that I would charge you 5% commission on same. Thèse 
people are getting reasonable prompt shipments. I should of course get 
thèse goods under a contract, and you will understand the necessity of not 
mentioning this fact. The bolts would corne from the Upson Nut Co., of 
Cleveland, 0., the price is spot cash, 10 days from date of invoiee received 
from faetory. I am informed that I can get any quantlty up to 500,000 or 
even 1,000,000, but spécifications must be in promptly, for same, and this 
contract expires July Ist. I also hâve another contract on carrlage bolts 
at same price, but am not getting prompt shipments. This contract applies 
to Oliver Bros., or, rather, Oliver Iron & Steel Co., also, to the Indiana Iron 
Co. I can enter an order for a reasonable amount with thèse people, but 
cannot guarantee prompt shlpment on same." 

Plaintiff to défendant, June 24, 1899: "ïour favor of the 22nd inst. duly 
received. We are sending you in this mail spécifications for machine and 
carrlage bolts based on the proposition you made our Mr. Jlitchell. We as- 
sume from your letter the same price will apply to both the machine and 
carrlage, viz, : 80 discount F. O. B. South Bend plus 5% commission to your- 
self. In this connection we would inform you the can-iage bolts must 
be put in packages duly labeled. We could not use them in any other way. 
It is not of so much importance to hâve the machine bolts put up In pack- 
ages, but we would like to get at least the smaller sizes in that way if we 
could. Kindly place this order with the faetory and advise us how soon 
we may look for shipment." 

There was inelosed in this letter an itomized list or statement, or spécifica- 
tion, showing the quantifies of each size of carrlage and machine bolts de- 
sired, amounting to 750,000 machine bolts and 250,000 carrlage bolts. 

Défendant to plaintiff, June 26, 1899: "Your favor of the 24th Inst. enclos- 
ing lists for carrlage and machine bolts, is at hand. I bave sent spécifica- 
tions in for thèse goods, and trust to be able to get same for you. I will use 
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ererf effort to get them as promptly as possible. Tour Interprétation of tha 
terras Is correct, 1. e., 80% discount, f. o. b. South Bend, plus 5% commis- 
sion for myself. Xou will of course understand that I assume no responsi- 
billty In this sale, and simply get them for you in thia way, provided I can 
purehase them, as I hâve been assured that I could." 

The déclaration avers that the provisions contained In the plaintiff's letter 
of [Tune 24th respecting the manner of packing carrlage bolts were usual and 
ordlnary, and were mère packing or shipping directions, Indlcating the usual 
and ordlnary method in whlch sucTi bolts were packed for shipment and 
sale; that the défendant never objected to the requirement that carrlage 
bolts mMst be put up In packages duly labeled, or to its suggestion that It 
would llke to hâve the smaller slzôs of machine bolts packed in the same 
way. The plalntlff never at any tlme assented or agreed to the concluding 
clause of the defendant's letter of June 26, 1899, but insisted that the ac- 
ceptaneé of the order was' valld and that thè contract was complète. None 
of the machine bolts was ever shipped to the plalntlff, and but 74,000 of the 
carrlage bolts, the lattèr being paid for In accordance with the terms of the 
contract. The déclaration also avers that notwithstanding thereadlness and 
wllllngness of the plaintlff to accept and receive the bolts and to pay for 
thé same, the défendant has refused to deliver any other than the 74,000 
carriage bolts speelfied, and the suit is brought to recover damages sustained 
by reason of violation of the contract 

William B race, for plaintiiï in error. 
Nathan G. Mdore, for défendant in error, 

Before JENKINS and BAKîiR, Circuit Judges, and HUM- 
PHRE^Y, District Judge. 

JENKÏNS, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

It is uhdoubtedly true that à mère proposai by dne constitutes 
no bargain of itself. It can only become bindîrig when accepted 
,unconditionally by the other. If the accepting party affixes a con- 
dition, modification, or change not contained in the original pro- 
posai, this àmounts in làw to a rejection of the offer as made, and 
is in fact a new proposai, not effectuai until assented to by the first 
proposer. Carr v. Duval, 14 Pet. 77, 82, 10 L. Ed. 361; Minne- 
apolis & St. Louis Railway v. Columbus Rolling Mill, 119 U. S. 149, 
151, 7 Sup. Ct. 168, 30 L. Ed. 376. So that the question hère cornes 
Vdown to this: Was there an absolute acceptance by the plaintiff 
in error of the offer of the défendant in error? Or, if there was a 
qualified acceptance, was that qualification in turn assented to by 
'the défendant in error? Thèse questions must be considered sep- 
arately with respect to the machine bolts and with respect to the 
carriage bolts; for, as we view the transaction, there were in effect 
two engagements, and the case does not fall within the décision 
in National Bank v. Hall, 101 U. S. 43, 50, 25 L. Ed. 822, that "where 
a contract is a unit, and left uncertain in one particular, the whole 
will be regarded as only inchoate, because the parties hâve not been 
ad idem, and therefore neither is bound." The negotiations at their 
commencement had référence only to the sale of machine bolts. 
in the letter of June 22d, in answer to the inquiry with respect to 
the quantity of machine bolts the défendant could furnish, he for 
the first time suggests that he had another contract for carriage 
bolts with a party other than the one with whom he had contracte<l 
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for machine bolts ; that he could enter an order for a reasonable 
amount of carriage bolts, but could not guaranty prompt shipment. 
The plaintiff's letter of June 24th accepts the olïer with respect to 
machine bolts, and states that it is assumed that the price of car- 
riage bolts is the same, and upon that assumption orders 250,000 
carriage bolts, which must be put up in packages duly labeled, as 
plaintifï could not use them in any other way. The defendant's 
letter of June 26th states that that assumption as to the price of 
carriage bolts is correct. We think this correspondence évidences 
two distinct engagements, not interdependent. The défendant had 
oflfered to sell machine bolts at a specified price. In answer to an 
inquiry he states the quantity. He states specifically in writing the 
oflfer which he had made verbally. He then suggests that he could 
also furnish carriage bolts, without specifically naming the price 
he would charge for them, although he states that his contract for 
those was at the same price as the machine bolts. He names the 
party with whom he had contracted, and states that he could enter 
an order for a reasonable amount of them, but could not guaranty 
prompt shipment. The plaintifï's letter of the 22d is a clear ac- 
ceptance of the offer with respect to the machine bolts, unless the 
suggestion with respect to the packing of them is a condition, which 
we will consider hereafter. It was not an absolute acceptance of 
the suggestion or offer with référence to the carriage bolts, because 
neither the price nor the quantity had been specifically stated by 
the défendant; but an order is made for them conditioned upon the 
price being the same and upon their being put up in packages duly 
labeled. We should therefore scrutinize this correspondence as to 
machine bolts and carriage bolts separately, and ascertain if there 
was an unconditional sale as to either or both. 

First, as to the machine bolts. The verbal proposition by the 
défendant was that he could sell the plaintiff an unlimited quantity 
of machine bolts. The defendant's letter of the 22d of June dis- 
tinctly so states, and adds that he is informed that he could get any 
quantity up to 500,000 or even 1,000,000. That offer is as distinctly 
accepted in the plaintiff's letter of June 24th. The expression, "It 
is not of so much importance to hâve the machine bolts put up in 
packages, but we would like to get at least the smaller sizes in that 
way if we could," does not impose a condition, but is a simple re- 
quest. The acceptance of the order is in no way made dépendent 
upon compliance with the request. There being then an absolute 
offer to sell and an absolute acceptance of the offer, the statement 
in the defendant's letter of the 26th of June, that "you will of course 
understand that I assume no responsibility in this sale, and simply 
get them for you in this way, provided I can purchase them as I 
hâve been assured that I could," if it is referable at ail to the ma- 
chine bolts, is unavailing to change the terms of this accepted pro- 
posai. One party to a contract cannot modify its terms without 
the consent of the other party. He had made the offer to sell ; he 
had stated that he had a contract with parties under which he would 
hâve the goods ; and that he could sell an "unlimited quantity," or 
any amount, up to 1,000,000. He had made no question of his 
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ability to deliver. The statement in his letter of June 22d, that as 
to carriage bolts he could enter an order with those f rom whom he 
was to obtain them, but could not guaranty prompt shipment, 
clearly shows that as to the machine bolts he made no question of 
his ability to deliver and to perform his contract, and made no sucli 
condition in his offer. That offer having been accepted, he could 
not afterward qualify his liability or absolve himself from respon- 
sibility. 

Second, as to the carriage bolts. The défendant stated in his 
ofïer of June 22d that he had a contract for carriage bolts, but was 
not getting prompt shipment ; that as to those he could enter an 
order for a reasonable amount with the manufacturers, but could 
not guaranty prompt shipment. The plaintiff's letter of June 24th 
assumed that the same price would be asked by the défendant for 
the carriage bolts as for the machine bolts, then states that the car- 
riage bolts must be put up in packages duly labeled, and adds, 
"Kindly place this order with the factory and advise us how soon 
we may look for shipment." Up to this time there had been no 
statement of the quantity that the défendant would undertake to 
furnish or the price that he would ask the plaintifï; but in his let- 
ter of the 26th, without referring to the condition that the carriage 
bolts should be put up in packages duly labeled, he accèdes to the 
terms of the sale with référence to price, and adds, "You will of 
course understand that I assume no responsibility in this sale, and 
simply get them for you in this way, provided I can purchase them 
as I hâve been assured that I could." He had indeed stated in his 
previous letter that he had a contract with the manufacturer, but 
that he would not guaranty prompt shipment; and in his letter 
assenting to the price stated by the plaintiff he qualifies the offer 
with a statement that he assumes no responsibility, and simply gets 
them for the plaintiff provided he could purchase them as he had 
been assured he could. There had been up to the date of this let- 
ter no absolute offer and no absolute acceptance of an offer. The 
negotiations were in an inchoate state. The offer being thus re- 
stricted as to liability on the part of the défendant, we are of opin- 
ion that if there was acceptance of the offer àt ail, as indicated by 
subséquent delivery and receipt of the goods, it was an acceptance 
upon the terms stated in that letter, namely, that the défendant was 
not to be responsible for nondelivery of the carriage bolts, but that 
the plaintiff must take the risk of delivery under the manufacturer's 
contract with the défendant. 

It is insisted, however, that thèse contracts are not contracts of 
sale, but contracts evidencing agency only. This contention is 
predicated chiefly upon the use of the word "commission." Un- 
doubtedly that word is usually employed to mean "the compensa- 
tion allowed agents, factors, executors, trustées, receivers, and other 
persons who manage the affairs of others in recompense for their 
services." Bouvier's Law Dictionary, 340. Standing alone, the 
expression may be strong to show an agency. But in placing a 
construction upon this correspondence we must hâve regard to the 
entire agreement to détermine the meaning of any part of it. Union 
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Stock Yards & Transit Company v. Western Land & Cattle Com- 
pany, 7 C. C. A. 660, 59 Fed. 49. The rule by which courts should 
be governed in ascertaining the intent and meaning of a contract 
is stated in Herryford v. Davis, 102 U. S. 235, 243, 26 L. Ed. 160. 
It does not dépend upon "any name which the parties may hâve 
given to the instrument, and not alone on any particular provisions 
it contains disconnected from ail others, but on the ruling inten- 
tions of the parties, gathered from ail the language they hâve used. 
It is the légal efïect of the whole which is to be sought for." Within 
this rule of construction, is it possible to regard the défendant as an 
agent of the plaintifï? In his letter of June 22d the défendant states 
that his proposition was that "I could sell you an unlimited quantity 
of machine bolts at 80% ofï, f. o. b. So. Bend, and that I would 
charge you 5% commission on same. * * * I should of course 
get thèse goods under a contract, and you will understand the ne- 
cessity of not mentioning this fact." He urges promptness in for- 
warding the spécifications, as his contract with the manufacturer 
expires July Ist. He states that he also had another contract for 
carriage bolts with other parties. Does an agent ofïer to sell to his 
principal the goods which he is employed to purchase? Can he act 
as agent for the proposing purchaser with respect to goods which 
he himself had contractée to purchase from another? The price 
of the goods was to be paid to him, not to the manufacturer. The 
substance of his correspondence is that he had contracted with the 
manufacturers mentioned by him for the sale to him of thèse bolts, 
presumably at the list price less 80 per cent, discount. He pro- 
posed to sell thèse goods to the plaintifï at the price he was to pay 
for them, plus 5 per cent, as profit to himself. He calls this "com- 
mission." It was not commission, it was a profit ; and the misuse 
of the term cannot couvert into an agency what was in fact a sale. 
We are to look at the essential nature and preponderating features 
of the letters and not at particular expressions in isolated parts. 
Misfitting or misleading names may be easily applied, but they can- 
not be permitted to change the légal nature of a contract. Presum- 
ably under his contracts with the manufacturers the goods were 
deliverable to him at the place of manufacture in Ohio. He under- 
took to deliver them to the plaintifï free on board cars at South 
Bend. If this were a contract of agency, and the transaction was 
simply the placing of an order by the plaintifï with the manufac- 
turers through the agency of the défendant, there would hâve been 
no such provision in the contract. They would hâve been shipped 
directly from the manufacturer to the plaintiiï. If the défendant 
were simply the agent of the plaintifï to purchase thèse goods, why 
should the agent speak of his guarantying prompt shipment? The 
expression in the plaintifï's letter of June 24th, "Kindly place this 
order with the factory and advise us how soon we may look for 
shipment," does not import an agency. Under the defendant's offer 
to sell, the plaintifï, knowing that the défendant had contracted 
with certain manufacturers for the delivery to him of thèse bolts, 
sent to the défendant the spécifications. The plaintifï by this ex- 
pression, common in business correspondence, merely sought for 



592 137 FEDERAL RKPOKTER. 

expedîtîoh in the fulfillment of the contract. Looking at this corre- 
spondence from the four corners of it, it is inconceivable to us that 
any principle of agency can be applied to it. 

The Judgment is reversed and the cause remanded, with direction 
to the court below to overrule the demurrer with respect to the first 
count of the amended déclaration, and to sustain it with respect ta 
the second count. 



HYGIENIO FLEECED UNDEEWEAR CO. V. WAY. 

(Circuit Court of Appeals, Third Circuit May 10, 1905.) 

No. 6. 

1. Unfaib Compétition— Individual Name— Right to Use. 

Défendant Way, whlle manager of a knitting company, Invented a muf- 
fler, whieh he patented. He permltted a corporation to manufacture 
and sell the article under the name "Way's Mufflet," without objection, 
durlng hls connection therewlth, until the goods became well known 
In the market under the name "Way" or "Way's" ; whereupon, not hav- 
Ing sold hls patent, défendant severed his connection with the company, 
and himself began manufacturlng and selling the article under the 
name "Way's Muflier." Held, that both the successor of the corporation 
and défendant were entltled to use the name "Way" or "Way's" in the 
manufacture aud sale of such muffler, provided that such words were 
used in connection With others clearly indicating the manufacturer of 
the partleular article. 

[Ed. Note. — Dnfair compétition, see notes to Scheuer v. MuUer, 20 C. 
0. A. 165 ; Lare v. Harper & Bros., 30 C 0. A. 376.] 

2. Same— Patents—Ownebship. 

Where both complainant and défendant were entltled to use the name 
"Way" or "Way's" In connection with a patented muffler, but défend- 
ant was the owner of the patent, the use of the words "manufactured 
and owned by Hyglenic Fleeced Underwear Co. Inc. Phlla.," In connec- 
tion with such words, by complainant, was objectionable as Includlng 
the words "and owned," as they indlcated that complainant aloue had 
the right to make and sell goods of the klnd to whleh they related. 

3. Same— Teadk-Maek— Desceiptive Name. 

A manufacturer of neek scarfs could not acqulre a trade-mark In the 
word "muffler," so as to preclude the use of the Word "mufflet" by an- 
other, such words belng merely descriptive of the article. 

[Ed. Note. — For cases in point, see vol. 46, Cent Dlg. Trade-Marks and 
Trade-Names, § 6. 

Arbltrary, descriptive, or flctltlous character of trade-marks and trade- 
names, see note to Searle & Hereth Co. v. Warner, 50 C. O. A. 323.] 

i. Same— "Patented." 

Where défendant, while In the employ of complalnant's predecessor,. 
Invented and patented a neck scarf, and complainant thereby acquired 
an ImpUed llcense to manufacture and sell the same, but défendant 
never transferred the patent, complainant had no right to use the word 
"patented" on neck scarfs manufactured by It 

5. Same— Packages— Simulation. 

Défendant, immediately after beglnnlng the manufacture of patented 
neck scarfs, adopted a new and characteristlc top for the pasteboard 
boxes used by him, conslstlng of a whlte ground, on which were printed 
In dark blue ink several figures of men and women wearing the muffler, 
Indlcated by a dotted Une pointing to it directly, with the words, "There 
It is." The lid aiso contained the words, printed In blue Ink: "A per- 
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fect chest and throat protector. Don't go over your head. Way's Muffler. 
For men, women and chlldren. As easlly put on as your hat. A sure 
guarantee agalnst colds." Some of such words and figures had been 
previously used by complalnant's successor, but the combination was 
whoUy new ; after whlch complainant began using a slmilar lid, prlnted 
In a slightly lighter sbade of blue, but almost identlcal In appearance, 
Bhowing the muffler on figures, with the dotted Une, and the phrase, 
"That's it," the other words being: "Way's Mufflet. Don't go over your 
head. Way's Mufflet. For men, women and children. As easily put on 
as your hat. Way's Mufflet." Held, that the différences in complaln- 
ant's package were Insufflclent to avoid confusion, and that the use of 
such package constituted unlawful compétition. 

[Ed. Note. — For cases In point, see vol. 46, Cent. Dig. Trade-Marks and 
Trade-Names, § 81.] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

For opinion below, see 133 Fed. 245. 

Hector T. Fenton and Wm. P. Preble, Jr., for appellant. 
Henry N. Paul, Jr., and Joseph C. Fraley, for appellee. 
Before ACHESON, DAI^LAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This case was decided below upon 
bill and cross-bill, the other pleadings, and the proofs. Each party 
charged the other with unfair compétition in trade and with wrong- 
fully using certain trade-marks or trade-names. Thèse charges 
only are now to be dealt with. No question respecting either the 
validity or infringement of the patent hereafter mentioned is for 
présent considération. The appellant was complainant in the orig- 
inal bill. The decree appealed from dismissed that bill, and spe- 
cifîcally ordered as foUows : 

"(2) That the sald Hygienic Fleeced Underwear Company, its servants, at- 
torneys, agents, and workmen, be perpetually enjoined and restralned from 
using the word 'Way' or the word 'Way's' in any manner In connection with 
its goods ; and, further, from marking the goods referred to in the cross-bill 
with the word 'patented' as of the date of the patent of John Howard Way, 
or from marking said goods as 'Patented' ; and, further, from asserting or 
indicating that it bas any ownership in the patent of the said John Howard 
Way, relatlng to said goods, or any proprietary interest thereln or lieense 
thereunder; and, further, from using the box lid which it bas heretofore 
used and which is similar to the box lid used by the said John Howard Way ; 
and, further, from imltating In any manner the trade dress or package or 
other advertislng matter of the said John Howard Way, or the Way Muf- 
fler Company, in such manner as may be likely to deceive the public, or mis- 
lead it into the belief that the goods are of the manufacture of the said 
John Howard Way, or the said Way Muffler Company, or that the business 
of the Hygienic Fleeced Underwear Company is in any way connected with 
the business of the said John Howard Way or the said Way Muffler Com- 
pany." 

This decree, though in part correct, was in some respects erro- 
neous. The bill of the Hygienic Company should not hâve been 
dismissed, and it should not hâve been restrained from using the 
word "Way" or the word "Way's," although it should hâve been 
required to connect therewith a clear, and otherwise unobjection- 
able spécification of that company as the manufacturer of the goods. 
J. Howard Way should hâve been enjoined from marking the gar- 
137 F.— 38 
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ments produced by him with thé words "Way's Muffier," without, 
in connection therewith, clearly designating sâid J. Howard Way as 
the manufacturer thereof. On the other hand, the Hygienic Com- 
pany was properly enjoined from using the word "Patented," and 
from using a box lid similar to that Of John Howard Way. 

That,,generaUy, no person has a right to attach to his goods the 
surname of another dealer in similar goods of course must be con- 
cedèd. But such a right is not incapable of acquisition, and the 
record before us shows that the right to use the word "Way" or 
"Way's," as claimed by the Hygienic Company, was lawfully ac- 
quired by it. On November 16, 1897, a patent was issued to John 
Howard Way for "a chest and neck protector." He was at that 
time and prior thereto the manager of the Way Manufacturing 
Company, whose inclusion of his name in its corporate title was 
approved, and perhaps suggested, by him. Under the license im- 
plied from the fact that he had made the invention while in its 
employ, and with his assent, the Way Manufacturing Company put 
the patented article on the market, marked "Way's Mufflet, patented 
Nov. 16, 1897." Hence it appears that the use of the words 
"Way" and "Way's" by the Way Manufacturing Company, in as- 
sociation with the garment in question, was fuUy authorized ; and 
that its right to so use them devolved upon the Hygienic Company, 
as the assignée and successor of the Way Manufacturing Company, 
is indubitable. The contention that the "meaning" of the word 
"Way's" "was to indicate that the article was invented by, patented 
to, and therefpre owned by, J. Hùward Way," cannot be sustained. 
Mr. Way testified that the word "Way" was adopted as part of 
the corporate name of the Way Manufacturing Company, because 
it was "manufacturing goods which the word 'Way' had been asso- 
ciated with, and had gàined a réputation which they wished to con- 
tinue," and we hâve not been convinced that when the same word 
was used in its possessive form it was intended to hâve a différent 
significance. EVen in that form it signified to the public, not that 
the article was patented to and was pjvned by J. Howard Way, but 
that the goods with which lit was a'^spciated were those known as 
"Way's" and which -'had gained a réputation." For this purpose, 
then, but not for the purpose of ihdicating ownership of the patent, 
the Hygienic Company has the right to use both "Way" and 
"Way's," but only in connection with a clear speciiication that the 
article to which it appliés either of those words is the product of 
that Company. This condition it has Complied with, though not 
quite satisfactorily, by marking the articles which it produces: 
"* * * Manufactured and owned by Hygienic Fleeced Un^ 
derwear Co. Inc. Phila." The objection to this phrase is that the 
words "and owned," as the)' occur in it, m'ay be taken to mean that 
the Hygienic Company alone has the right to make and sell goods 
of the kind to which it is related, and for this reason those words 
should be eliminated. In other respects the statement is unexcep- 
tionable, and is an adéquate one. 

J. Howard Way, as wèll as the Hygienic Company, has a right 
to use the word "Way" or "Way's." In holding that the latter is 
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entitled to use them, we hâve already pointed out that (wîth Mr. 
Way's assent) they had been employed and were recognized by the 
trade as indicative of the character of the goods, and not, necessarily, 
of the identity of their maker. Therefore, the Hygienic Company, 
while it is at liberty to use them, has no répressive title to them. 
They may be rightfully employed by each party. But Mr. Way, 
like the Hygienic Company, should be required to connect themwith 
a clear spécification that the article to which he applies either of 
them is his product, and not that of his competitor. The reason 
upon which the imposition of this requirement rests is applicable 
to both of thèse parties. Singer Mfg. Co. v. June, 163 U. S. 169, 
16 Sup. Ct. 1002, 41 L. Ed. 118. 

The name "mufflet" belongs solely to the Hygienic Company. It 
is its trade-mark. But, in our opinion, the word "mufflet" is not, 
under the trade-mark law, preclusive of the word "muffler." That 
the proprietor of a valid trade-mark is entitled to protection against 
its simulation by any colorable, though not exact, imitation of it, is 
undoubtedly true, and the close similarity of the word "muffler" to 
the word "mufflet" is apparent. Yet it has been well settled that no 
one can acquire the exclusive right to call any article by a common 
name which appropriately désignâtes it; and "Muffler — anything 
used to muffle or wrap up" (Cent. Dict.) — is an ordinary English 
word, which fitly denominates the article hère in question. There- 
fore, the Hygienic Company could not, if it had assumed to appro- 
priate that précise word, hâve prevented its use by others, and what 
it could not hâve directly accomplished it cannot indirectly achieve. 
Where two persons are engaged in selling like goods, there is no 
way by which either of them can acquire the exclusive privilège to 
aptly designate and describe them. Bickmore Co. v. Karns (C. C. 
A.) 134 Fed. 833 ; Heide v. Wallace (C. C. A.) 135 Fed. 346. 

That the Hygienic Company was properly enjoined from using 
the word "Patented" is plain. It has no interest in the patent which 
was issued to John Howard Way, nor any license under it. 

That part of the decree which enjoined the Hygienic Company 
"from using the box lid which it has heretofore used, and which is 
similar to the box lid used by the said John Howard Way," was 
fully justified by the facts, which the court below correctly stated 
as foUows : 

"In September, 1899, immediately after starting In business for hlmself, 
the défendant adopted a new and characterlstlc top, or lid, for the pasteboard 
boxes used by him. The ground was white, and upon it were printed In dark 
bine Ink several figures of men and women wearing the muffler, which is 
indlcated by a dotted Une pointlng to it directly, and by the words 'There 
it is.' The other words on the lid, which were also printed in blue ink, are as 
follows: 'A perfect càest and throat protector. Don't go over your head. 
Way's Muffler. For men, women and children. As easily put on as your 
hat. A sure guarantee against colds.' Some of thèse words and figures had 
been previously used by the Way Manufacturing Company in its placards 
and other advertlsing devlces, but the eombination is wholly new. After the 
défendant adopted this lid, the Hygienic Fleeced Underwear Company began 
to use a lid, also a white ground, printed in a slightly lighter shade of blue, 
but almost identieal in appearance. The figures differ somewhat, but each 
shows the muffler, and several hâve the dotted Une, and the phrase, 'That's 
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iV The other words on the lld are thèse: 'Way's Mufflet. Don't go over 
your head. Way's Mufflet. For men, women and chlldren. As easily put 
on as your hat. Way's Mufflet.' There are some différences, as wlU be ob- 
served, but the two îlds are so much alike that without careful Inspection 
one niight easily be taken for the other." 

The decree of the Circuit Court is reversed, and the cause will be 
remanded to that court, with direction to enter a decree (without 
costs to either party) perpetually enjoining J. Howard Way, his 
ag-ents, servants, and représentatives, from marking garments man- 
.tifactured byhimwith the words "Way's Muffler" without clearlyand 
unmistakably specifying in connection therewith that such garments 
are the product of said John Howard Way ; and perpetually en- 
joining the Hygienic Fleeced Underwear Company, its agents, serv- 
ants, and représentatives, from marking garments manufactured by 
it with the word "Way" or the word "Way's," without omitting the 
words "and owned" ïrom its otherwise sufficient spécification that 
the garments are the product of that company; and from marking 
the goods referred to in the cross-bill with the word "Patented," 
as of the date of the patent issued to John Howard Way, or from 
marking said goods as "Patented"; and, further, from using the 
box lid which it.has heretofore used, and which is similar to the 
box lid used by said John Howard \Vay, or from imitating in any 
manner the trade dress or package of the said John Howard Way 
in such manner as would be likely to deceive the public or mislead 
it into the belief thât the goods are of the manufacture of said John 
Howard Way. 

It is further ordered that ail the costs upon this appeal shall be 
equally divided, and that each party shall pay one-half thereof. 



MATHBW V. BRODERICK COPÏGRAPH CO. OF NEW JERSEY et al, 

(Circuit Cotirt of Appeals, Seventh Circuit. January 18, 1905.) 

No. 1,135. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 
See 131 Fed. 93. 

Before JENKINS and BAKER, Circuit Judges. 

PER CURIAM. Now this day come the parties by theîr coun- 
sel, and this cause now cornes on to be heard on the printed record 
and briefs of counsel, and on oral argument by Mr. Walter H. 
Chamberlin, counsel for appellant, and by Mr. S. O. Edmonds, coun- 
sel for appellee, and the court having heard the same and now being 
fully advised, it is now hère ordered, adjudged, and decreed by this 
Court that the decree of the Circuit Court of the United States for 
the Eastern District of Wisconsin (131 Fed. 92) be, and the same is 
hereby, affirmed, with costs. 
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KOTTBN V. KNIGHT. 

(Circuit Court, D. Maryland. March 29, 1905.) 

Patents— Invention and Infkingement— Pneumatic Suefacer. 

The Kotten patent. No: 701,580, for a pneumatlc surfacer for dresslng 
tbe surface of stone, embodies a combination of éléments some of whlch 
were old, but which resulted In producing the first entirely successfui 
machine in the art, and discloses invention. Also Iield infringed. 

In Equity. Suit for infringement of letters patent No. 701,580 
for a pneumatic surfacer, granted to Herman G. Kotten June 3, 
1903. On final hearing. 

Arthur Steuart and E. Hayward Fairbanks, for complainant. 
John Watson, Jr., Howard A. Coombs, and W. H. De C. Wright, 
for défendant. 

MORRIS, District Judge. This is a bill of complaint in equity 
in usual form for an injunction and an account for infringement 
of patent. The complainant's patent is No. 701,580, June 3, 1903, 
for a pneumatic surfacer frame for holding a traveling pneumatic 
tool for dressing the surfaces of blocks of granité or other hard 
stone and producing a true plane. It was conceded at the argu- 
ment that, if daims 2, 3, 11, and 13 of the patent are valid, the in- 
fringement by the défendant cannot be disputed. The foUowing 
is a gênerai description of the complainant's machine, taken from 
the brief of complainant's counsel: 

"Complainant's machine and patent conslst of a hollow post mounted upon 
a portable base, and having projecting from it a latéral arm capable of being 
turned about the post and supported at Its outer and inner extremities by 
lueans of a pecullar and highly advantageous double sheave construction, 
whereby sagging at the outer end is prevented and the latéral arm is sup- 
ported at any desired point, while at the same time the strain by means of the 
double sheave construction is distributed upon opposite sldes of the post. 
rhe arm is formed by 'T' irons so arranged as to form a rigid support, and 
carries thereon a carriage of peculiar shape. This carriage is triangular In 
form, and is mounted upon two upper rollers pivoted in apexes. * * * The 
cars upon the side of the triangular carriage carry rods vrhich support a sulta- 
ble pnuematic tool of the type sbown In the patent. The construction of the 
laterally extending arm of the complainant's machine is of such a nature 
that great rigidity Is obtalned, and through the médium of the connection 
29 [a cord or wire extending from the top of the post to the end of the latéral 
arm, and which passes over 5 rollers] the arm can be ralsed or lowered wlth 
tbe greatest facility." 

Claims 3, 3, 11, and 13 are as follows : 

"(2) The combination of a post, an arm secured to a sleeve rotatably 
mounted thereon, a carriage movably supported on said arm, a drum carried 
by said arm, rollers carried by said post, a roUer secured to bearings on said 
sleeve, said bearings projecting therefrom in an opposite direction to said 
arm, a connection passing around each said rollers and leading from an end 
of said arm to said drum, and means of rotating the latter. 

"(3) In a surfacer-frame, a post, a sleeve surrounding said post and adapted 
to be moved thereupon, an arm projecting from said sleeve and secured thereto. 
tracks formed on the upper and lower surfaces of said arm, a carriage movable 
upon said tracks, said carriage having strips on either side tbereof, rods 
supported by said strips, plates carried by said rods, a pneumatic tool sup- 
ported upon said plates and means for raising and lowering said arm." 
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"(11) The comblnatlon of a post, a laterally-extending arm rotatably mount- 
ed thereupon and having an upper and Ipwer track thereon, a carriage mov- 
able upon sald tracks, strips on either side of said carriage, rods supported 
by said strips, plates carried by said rods, a pneumatic tool supported between 
said plates, a drum carried by said arm, rollers carried by said post, a con- 
nection; passing around said rollers, and leading from said arm to sald drum 
and means for rotating the latter." 

"(13) The comblnatlon ôf a post, a sleeve rotatably mounted thereon, an 
arm projectlng laterally from said sléeve and having tracks thereon, a relier 
mounted on sald sleeve and extending'ln a direction opposite to said arm, 
a drum carried by sald arm, a cap rotatably mounted on the upper portion of 
sald post, two séries of rollers carried by sald cap and a connection extending 
from said drum around one pair of the rollers carried by sald cap. thence 
downwardly around the roller carried by said sleeve, thence upwardly over 
the other set of rollers carried by said cap, the outer extremity of sald con- 
nection belng secured to an end of sald arin." 

The défense relied upon is a want of patentable novelty in view 
of the State of the art as disclosed by the prior patents cited. Of 
thèse, those most relied upon, among many other patents, are 
the patents of Hall, Moore, Oldham, and Marsh, Williams and Mc- 
Coy. The Hall patent, No. 259,134, June 6, 1882, is for a machine 
for dressing or polishing stone, constructed as is the complainant's 
by attaching a crane-like arm to an upright post with a cord ar- 
rangement by which the arm can be raised or lowered ; but there 
ail resemblance ends. The upright post is rigidly attached to an 
immovable upright. The arm is not rigidj but is jointed, and is 
made to carry two vertical shafts by which the grinding and polish- 
ing wheel can be moved over ail the surface of the stone to be 
dressed. The grinding wheel is rotated by a System of pulleys 
and belts operating upon the shafts of the jointed arm. Sim- 
ilarly in the patent to Moore, No. 541,978, July 2, 1895, for a stone- 
polishing machine, there is no horizontal rigid arm, but a jointed 
swinging arm with nothing to support it at the end, and with 
pulleys and belts to fumish power. In thèse machines the polish- 
ing disk rests upon the surface of the stone intended to be polished, 
so that there is no suggestion of sustaining the tool in a true plane 
over the stone. It is true that in the various patents for lifting 
crânes and for stonè polishing and cutting devices which hâve been 
put in évidence there are found in one and another devices more 
or less similar to those used in the complainant's machine, but there 
is no one combination that is its équivalent, or which has proved 
practically useful. The Marsh, Williams and McCoy stone-dress- 
ing machine, patent No. 549,273, November 5, 1895, which is a 
machine intended to accomplish the same results by somewhat 
similar means, proved so inefïicient that the manufacturers of the 
defendant's machine discàrded it, and replaced it with machines 
made in accordance with complainant's patent. The évidence is 
very full to the efifect that the merits of thè complainant's machine 
are widely acknowledged, and that it has succeeded where ail pre- 
vious machines hâve failed. It is testified by those who use it 
that it is the first practical and satisfactory surfacer placed upon 
the market; that it does the work of eight or nine men and saves 
about $20 a day over hand labor. Surely, with this great saving 
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as an incentive, if any of the earlier patented machines were really 
practical, there would be manufacturers ready to put them on the 
market constructed in the most perfect manner. The makers of 
the defendant's machine attempted this with the Marsh, WilHams 
and McCoy machine, but did not succeed. It is fair to infer that 
there is something in complainant's combination which the earher 
patents did not attain, and which it has required invention to ac- 
complish. 

The resuit which principally distinguishes the complainant's ma- 
chine is that it makes the pneumatic tool produce a true horizontal 
surface, and it accomplishes this greatly desired resuit primarily 
by two éléments in the combination which are not shown in any 
prior patent. The first is that the extrême end of the long radial 
arm is guyed and sustained by a wire cord running to the top of 
post and carried over a revolving cap on its top over rollers down 
the opposite side of the posts to the back of the sleeve surrounding 
the post, and thence back over the revolving cap of the post to a 
drum and ratchet on the arm. This arrangement obviâtes the dif- 
ficulty of the end of the arm carrying the tool sagging and destroy- 
ing the true horizontal surface of the stone. The second important 
élément is that the surfacing tool is held in a carriage made with 
strips and rods and plates as described in the spécification mounted 
on an arm having an upper and a lower track. The wire cord ar- 
rangea as described and made fast to the extrême end of the arm 
prevents the arm from sagging, and the method of constructing 
the carriage and the double track of the arm give steadiness to 
the tool. To hâve constructed a machine which so successfully 
meets the requirements of a practical machine when so many 
other patented contrivances were failures does indicate something 
more than mère mechanical improvement, which an inspection 
of the machine as compared with the earlier ones confirms. 

The only détails in which the defendant's machine difïers at 
ail from the complainant's are not material. The tool carriage 
of the complainant has rollers on the upper and on the lower tracks 
of the "T" beams constituting the horizontal arm, while in the de- 
fendant's carriage for the lower rollers there is substituted a sliding 
shoe — an immaterial substitution of a well-known équivalent. In 
defendant's contrivance for affixing the pneumatic tube to the car- 
riage and holding it there is some slight immaterial différence of 
mechanical construction. 

Many important patented automatic machines designed to cheap- 
en production by using power instead of hand labor are the resuit 
of ©Id éléments made to co-operate in some new manner to produce 
highly bénéficiai results. In such cases the fact that the new ma- 
chine at a higher price has superseded machines under earlier pat- 
ents intended to accomplish the same results is in a doubtful case 
sufficient to turn the scale in favor of invention. Magowan v. N. 
Y. Belting Co., 141 U. S. 333-343, 12 Sup. Ct 71, 35 L. Ed. 781 ; 
Walker on Patents, § 40. 

I will sign a decree granting the relief prayed and making the 
injuriction perpétuai. 
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GENERAL ELECTRIC CO. V. CAMPBELL. 
(Circuit Court, D. New Jersey. May 12, 1905.) 

t. Patent— Demueeeb—When Sustainable. 

A demurrer to a patent can be siistalned only when the question of 
Invention is free from doubt. There must be in the mlnd o£ the court 
an absolute conviction of the lack of invention, and if there Is any doubt 
on thls point the case must be decided adversely to the demurrant. 

[Ed. Note. — For cases In point, see vol. 38, Cent Dig. Patente, § 536.] 

2. Samb— Lamps. 

Demurrer to patent No. 726,293, for new and useful improvements In 
exhausting lamps, overruled. 
(Syllabus by the Court) 

In Equity. 

Richard N. Dyer and John Robert Taylor, for complaînant. 
A. Parker-Smith, for défendant. 

CROSS, District Judge. The bill of complaint allèges infringe- 
ment of letters patent No. 726,293, granted to one John W. Howell, 
and assigned to the complainant. The défendant has demurred 
to thé bill ; assigning for cause that said patent is void, in law, for 
lack of patentable invention and novelty. 

Varions reasons hâve been given by the courts in Justification 
of the practice of questioning the validity of a patent by a demur- 
rer, but it is unnecessary to refer to thèse, since the practice has 
long been thoroughly well established. It is likewise clearly well 
settled that a demurrer can be sustained in such cases only where 
the question of invention is free from doubt. There must be in the 
mind of the court an absolute conviction of the lack of invention. 
If there is any doubt whatever on this point, the case should be 
decided adversely to the demurrant. Moreover upon demurrer 
the court will consider only matters shown upon the face of the pat- 
ent, and matters of common and gênerai information, know^n to the 
court to be reliable, and to hâve been published prior to the appli- 
cation for the patent. Among the many authorities supporting 
thèse views are American Fibre-Chamois Co. v. Buckskin Fibre 
Go., 72 Fed. 514, 18 C. C. A. 662; Indurated Fibre Industries Co. 
v. Grâce (C. C.) 52 Fed. 128; Dick v. Oil Well Supply Co. (C. C.) 
25 Fed. 105 ; Lyôns v. Drucker, 106 Fed. 416, 45 C. C. A. 368. 

The patent in suit is for "new and useful improvements in ex- 
hausting lamps," and the patentee's method of doing this can best 
be given in his own language: 

"My présent Invention relates to the manufacture of Incandescent electrie 
lamps, ahd particularly to the now well-known chemical processes of exhaust- 
ing the bulb. Thèse processes hâve come Into some use, and they dépend l'or 
their utlllty upon the fact that the ordinary mechanical or mercurial pumps 
are incapable, without considérable expense of tlme, of obtainlng the neces- 
sary perfection in the vacaum vfhlch Is requlred for any extended life of the 
filament. Iri order to save the extended treatment necessary under the pump, 
the Chemical processes referred to hâve been used; they consisting in intro- 
duclng within the vacuous inclosure, and genei^ally within the same tube 
whicb is used in exhausting, and which Is afterward sealed off In makiag the 
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«ompleted lamp, a chemIcal whlch wlll readlly combine, when heated, wlth the 
remnant of gases which are released duiing the final Incandescence ot the fila- 
ment in the process of manufacture. In the ordlnary ways of uslng thèse 
processes, the selected chemical is placed In the tubulature of the lamp. After 
the vacuum Is obtained as far as desired by mechanlcal means, the tubulature 
is sealed below the chemical. The filament is then brought to Intensive in- 
candescence, and the chemical heated to drive vapors in the lamp-bulb, which 
by combination perfect the vacuum. The tube is then sealed above the chem- 
ical, or between it and the lamp; the superfluous portion of the tube being, 
as usual, eut off. The process thus outllned is, hovrever, open to some objec- 
tions. Among others, it is found that the application of beat to the tube in 
The first sealing is apt to volatilize too much of the chemical ; introducing too 
much vapor vrithin and tending to discolor the bulb of the lamp. The mo» 
ment of best exhaustion by the mechanlcal pump must also be seized to 
perform the first sealing off of the lamp. This, however, is a deflnite mo- 
ment, while the sealing occupies several seconds, at least. In addition, there 
Is more or less loss from collapse of the tubes, permittlng air to leak into 
the bulb. Thèse objections are obviated by the improved method of ex- 
haustion which I adopt. In this I connect the lamp-bulbs, as usual, to the 
mechanlcal pump ; but I employ for the purpose a pièce of very thick and 
substantial rubber tubing, whlch is sllpped over the pipe leading to the 
pump, and Into the end of whlch the lamp-tubulature Is Inserted after the 
chemical has been placed in the latter. I flnd this a convenient and reliable 
form of connection, which is capable of being closed wlth promptness by an 
ordlnary pinch-coek, and one which will malntain the vacuum unimpaired 
long enough to effect the final exhaustion of the lamp by chemical means. 
It is, of course, understood that, so long as the connection to the pump Is 
open, it is dlfflcult to obtain a proper vacuum in the bulb. After the con- 
nection to the pump Is closed, the lamp-fllament Is brought to incandescence, 
the chemical being, if necessary, also heated slightly; but as this opération 
is, In my process, practically independent of sealing, it may be performed 
with some exactitude. The tube Is then sealed off, and the lamp Is eompleted 
in the usual way. The essence of my Invention therefore consists in the 
closing of the connection between the lamps and the pump without the use 
of beat, so that an excess of the chemical used to perfect the vacuum is not 
volatilized. It consists, also, in the détail of the process by which I am en- 
abled, in addition to the advantages already pointed ont, to perform the seal- 
ing opération much more expeditiously, and with a saving in the amount of 
tube necessary under the old process." 

There are three claims in the patent, somewhat variant, but, as 
connectée! with the invention under considération, they are limited 
in the first claim to "closing the pump connection below the chem- 
ical without the use of heat"; in the second claim, to "closing the 
pump connection below the chemical without heating the tube" ; 
and, in the third claim, to "closing the connection between the 
pump and the bulb without the aid of heat." Thus ail of the claims 
State the invention to consist substantially in closing the connec- 
tion between the air pump and the bulb without the aid of heat, 
which appears from the spécifications to hâve been the former meth- 
od of treatment. The patentée does this by means of a pièce of 
very thick and substantial rubber tubing, instead of glass tubing, 
which rubber tubing is capable of being quickly closed by an or- 
dinary pinch-cock. The means used are undoubtedly very simple, 
and both of the éléments are old, and probably hâve been used, and 
often used, in combination before, but for a purpose entirely dif- 
férent. From the spécifications, there would seem to hâve been 
various objections to the prior method of closing the tube by heat, 
and it is not improbable to suppose that this method had become so 
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common and well recognized as to create the impression that ît 
could not be donc cheaply, conveniently, or quickly otherwise. 
Whether this be so or not, however, can only be definitely ascër- 
tained by évidence; but, if true, the use of the rubber tube and a 
pinch-cock were so remote from their former use, and from the 
former method adopted for closing the tube, that a new idea was 
suggested, which appears to involve invention. It certainly seems 
novel to use rubber tubing as an élément, instead of glass tubing, 
in a place where intense beat had hitherto been applied. The use of 
rubber tubing under such circumstances certainly was not obvious. 
In Western Electric Co. v. La Rue, 139 U. S. 601, 11 Sup. Ct. 670, 
35 L. Ed. 294, a torsional spring, such as had been previously used 
in clocks, doors, and other articles of domestic furniture, was ap- 
plied to télégraphie instruments; and, its application thereto hav- 
ing been shov^^n to be wholly new, the patent was held valid. 

The application for the patent in suit was filed November 9, 1897, 
and the patent was issued April 28, 1903. The matter, therefore, 
was before the Patent Office for a number of years, and undoubted- 
ly received careful considération at the hands of the examiners. 
Possibly numerous objections were raised by them and answered 
before the patentability of the invention was fînally demonstrated. 
Whether any such objections were made or not, we do not know. 
We do know, however, that the patent was finally issued, and that 
its issuance is prima facie évidence of novelty and invention. On 
the détermination of the question raised by tlîis demurrer, there is, 
of course, no évidence for our considération. We know nothing of 
the prior art, and nothing as to the practical wôrking and gênerai 
utility of the device. We are called upon to décide the question 
without such knowledge as évidence of the above character might 
and probably would impart. If the bill is summarily dismissed, 
the complainant is denied the right to support by évidence the pre- 
sumption of novelty and invention which arises from the issuance 
of the patent. We are not able to say that the want of invention 
and novelty is so apparent that no possible évidence could be ad- 
duced to sliow the contrary. It is not a clear case, free from doubt. 
We are not convinced that the patent does not disclose invention. 

The demurrer is overruled. 



KEASBEY & MATTISON CO. v. AMERICAN MAGNESIA & COVERING 

CO. 

(Circuit Court, B. D. Pennsylvanla. May 2, 1905.) 

No. 30.' 

Patents— Validitt— Machine for Moldinq Tubes. 

The Keasbey patent, No. 397,860, for a machine for moldlng tubes, 
held vold on the ground that the patentée was not the true tnventor. 

In Equity. Suit for infringement of patent. On final hearing. 

Edward K. Jones and Edmund Wetmore, for complainant. 
George W. Mills, Jr., and Kenyon & Kenyon, for respondent. 
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J. B. McPHERSON, District Judge. The patent in suit, No. 
397,860, was issued to Henry G. Keasbey, and is for an improve- 
ment in machinery for molding tubes or cylinders. The object of 
the invention is thus stated in the spécification: 

"iiy invention bas for its object the production of an apparatus or machine 
for forming or molding tubes or cylinders of plastic material, sucb as are 
omployed for covering steam and like pipes, by whlch the tubes or cylinders 
arp formed perfectly, rapidly, and cheaply. 

"To attain the desired objecta the invention consists, flrst, In a peculiar 
construction of mold for forming the tube; second, in a press of suitable 
construction for containing the mold; third, in an Improved apparatus for 
feeding the material to the mold; and, finally. In the novel construction, ar- 
rangement, and adaptation of parts, ail as hereiuafter described and claimed." 

The iirst, third, and fifth claims of the patent are involved, but 
ihey need not be quoted, since the case must be decided upon 
other grounds than are usually considered in patent causes. One of 
the chief matters in dispute is whether the patentée or Wilfred S. 
Griffiths is the true inventer of the machine in controversy, and 
upon this point an attempt to reconcile the testimony would be idle. 
If I had enjoyed the advantage of seeing and hearing the witnesses 
I should feel better qualified to judge between the two conflicting 
accounts that hâve been presented to the court, but, as I hâve noth- 
mg before me except the cold record, I must rely largely upon the 
tests of inhérent probability and corroboration. So far as the 
former test is concemed, there is not much to choose, I think, be- 
tween the contradictory statements of the rival claimants. Stand- 
ing by itself, each account is plausible, and each is susceptible of 
attack at certain points, as the briefs of counsel hâve not failed to 
make clear. In a position of such perplexity I hâve, therefore, felt 
bound to give considérable weight to the corroborating testimony 
of several other witnesses which supports the account oflEered by 
Mr. Griffiths. It would be profitless to set out in détail the con- 
flicting évidence, and I hâve sufïiciently outlined my reasons for 
reaching a conclusion to which I might not hâve felt obliged to 
corne if the witnesses could hâve been examined in my présence. 
I shall therefore only add that, in my opinion, the weight of the 
évidence seems to establish the fact that the patented device was 
invented late in the year 1885 by W. S. Griffiths. The patent is 
therefore invalid, because it has been granted to another person. 

A decree may be entered dismissing the bill, at the costs of the 
complainant. 



WESTERN TELEPHONE MFG. CO. v. AMERICAN ELECTRIC TELE- 
PHONE CO. et al. 

(Circuit Court, N. D. Illinois. March T, 1905.) 

No. 24,516. 

Patents— SupPLEMENTAL Bill fob Infeingement— Stjccessor of Défendant. 

Oomplainant obtained a decree against an Illinois corporation for an 

injunction and aceounting for Infringement of a patent, and thereafter 

filed a pétition. In the nature of a supplemental bill, against a New Jer- 

eey corporation having the same name as the original défendant, alleglng 
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that, pending the suit, the latter had transferred to It ail of Its propeity 
and ©>od will, recelving payment partly In cash, but principally in the 
stock and bonds of the purchasing company. It also alleged that the 
latter company, after the trausfer, conducted the défense in the suit, and 
prayed that it be brought under the injunction, and also be adjudged to 
pay whatever damages should be recovered on account of its own and Its 
predecessor's infringement. Held that, while the pétition stated ground 
for the Injunctional relief, it showed no right to the other relief prayed 
for, and was, moreover, multlfarious, being in Its latter aspect essen- 
tially a creditors' blll. 

In Equity. Suit for infringement of patent. On demurrer to 
pétition in the nature of a supplemental bill filed after decree. 

Cobum & McRoberts, for complainant. 
Bulkley & Durand, for défendant. 

KGHLSAAT, Circuit Judge. This cause cornes before the court 
on demurrer to complainant's pétition filed in this cause, praying 
that the American Electric Téléphone Company of New Jersey be 
made a party to said cause and bound by the terms of the decree 
entered herein on June 3, 1904, and for an order restraining said 
New Jersey corporation from violating petitioner's rights under 
patent No. 531,461, granted to H. M. Fisk, June 19, 1894, for a com- 
bined annunciator and spring jack for téléphone switchboards ; 
also for an accounting as to acts both of itself and the défendant in 
the original suit — the Illinois corporation of the same name — the 
latter, it is alleged, being one of the constituent members of said 
New Jersey corporation; and for other relief. The pétition is in 
the nature of a supplemental bill, but is not in proper form. No 
exception, however, is taken to the form by défendants. The péti- 
tion will therefore be considered as a supplemental bill for the pur- 
poses of this motion. 

It is not alleged in the pétition, but does appear from the record, 
that the original bill was filed herein on the 19th day of May, 1897. 
From the allégations of the pétition, and from the exhibits at- 
tàched thereto, it appears that after the filing of the bill, and abont 
May 1, 1900, the original défendant, the Illinois corporation, con- 
veyed its assets, good will, etc., to the New Jersey corporation, and 
received therefor the following considération : Debenture bonds 
of the New Jersey Company, $140,000 ; preferred stock of the New 
Jersey Company, $275,000 ; common stock of the New Jersey Com- 
pany, $900,000 ; cash, $50,000. The New Jersey Company also ac- 
quired the Victor Téléphone Manufacturing Company. So that 
the New Jersey company had the tangible assets of thèse two plants. 
As a part of the scheme, the New Jersey company was to provide a 
working capital of $75,000. The principal owners of the stock of 
the Illinois company and the Victor Company thereby became the 
owners of a majority of the stock of the New Jersey company and 
officers thereof. Thereafter the Secretary of State for Illinois is- 
sued a certificate to the effect that the charter of the Illinois com- 
pany was canceled. This, however, is not the method prescribed 
by law for revocation of the charter, so that, for the purposes of 
settling up its afifairs, so far as appears in this record, the Illinois 
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corporation is still in existence. People v. Rose, 207 111. 352, G9 N. 
E. 762. It is not alleged in due form in the pétition that tlie Illi- 
nois corporation is insolvent. On the other hand, the défendants 
insist that the pétition shows that the choses in action, book ac- 
counts, etc., were never transferred. The pétition further charges 
that the New Jersey corporation has heretofore defended the orig- 
inal suit. This is admitted by the demurrer. 

It is complainant's contention that the transaction between the 
two companies constituted either a consolidation, or continued the 
Illinois defendant's business under a new name, and that, under the 
law of Illinois, the New Jersey company is liable in this proceeding 
to complainant for claims it holds against the Illinois company, at 
least to the extent of the assets received by it from the latter. It is 
sought also by this pétition, not only to restrain the New Jersey 
company from infringing according to the terms of the decree of 
June 3, 1904, but also to subject the property of said company to 
the payment of ail amounts due in an accounting, and for damages 
from both the original and supplemental défendant. Défendants' 
demurrer is gênerai and spécial. The first spécial ground of de- 
murrer is that the bill is multifarious, and the second sets up similar 
cause; the third is that the original défendants are not made par- 
ties ; the fourth is that there is no privity between the two défend- 
ant corporations; the fifth is that there exists a misjoinder of de- 
fendants ; the sixth is that the pétition allèges conclusions instead 
of facts. 

Undoubtedly, in a proper case, complainant would be entitled to 
hâve the New Jersey corporation brought in by supplemental bill, 
even after decree. Story's Equity Pleading, § 338. The complain- 
ant seeks to obtain relief in this case on the ground that a fraud 
was perpetrated by défendant when the property was transferred 
to the New Jersey Company. There is no more évidence of this 
than the allégation of the pétition to that efïect. The exhibits to 
the bill show a transfer of a large amount of cash, as well as bonds, 
and seem to indicate a valid transaction, as against a mère alléga- 
tion, even when a demurrer is filed, which ordinarily admits every 
allégation which is well pleaded. There is nothing in the facts 
which would give complainant a right to subject the New Jersey 
corporation to the payment of a mère money decree against the 
Illinois company. Yet it is hère attempted to subject it to the pay- 
ment of whatever is found due therefrom on accounting, and ail 
damages growing out of transactions of the Illinois company. It 
may, perhaps, be conceded that in a proper case the New Jersey 
company, having purchased, pendente lite, whatever right défend- 
ants had to manufacture and handle the infringing device, continu- 
ing to do so, could be made a party to the suit through the filing of 
a proper supplemental bill, and subjected to the injunctional order, 
but it would be beyond the power of a court to combine with this 
relief an order laying hold of the assets obtained by the New Jersey 
company from the Illinois company, for a valuable considération, 
for the purpose of satisfying a sum alleged to be due from the latter 
to the complainant. As to this item, it seems clear the bill at- 
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tempts to join an ordinary creditors' bill with one for an injunction 
to restrain the infringement of a patent. For the purposes of ac- 
complishing this latter resuit, i. e.j subjecting the New Jersey Com- 
pany to the injunctional order, there is, I think, clearly a case made 
by the pétition for this relief, as well as for an accounting and the 
assessment of damages against the New Jersey company for its own 
acts. When, however, itis sought to combine with that remedy a 
demand that any judgment or decree which may be recovered 
against the Illinois company be declared to attach to property con- 
veyed to the New Jersey company, even though conveyed for the 
purpose of evading the efïect of any decree which may be obtained 
against the Illinois company, then that part of the bill is not only 
foreign to the purpose of such a supplemental bill, but renders the 
bill or pétition multifarious. For the purpose, also, of this relief, 
if it were proper herein, the défendants in the original suit are neces- 
sary parties défendant to the pétition. There arise cases wherein 
a court of equity, having obtained jurisdiction for one purpose, will 
hold the case for ail incidental relief. But this matter is new, and 
not germane to this defendant's liability as an infringer. The case 
of Kinsman & Goddard v. Parkhurst, 18 How. 289, 15 L. Ed. 385, 
relied on by petitioner, is an authority for the above proposition. 
In that case the master had made a report finding that Goddard, 
to whom Kinsman had transferred his rights pendente lite, was lia- 
ble for profits on sales made by Kinsman before the sale. The 
court held that the master had misconstrued the decree, but that, 
not having excepted to the report, Goddard was barred from as- 
serting the error. While not affirmatively deciding the point above 
made, the court gives unmistakable intimation in its opinion that such 
an order, if excepted to, would be error. 
The demurrer is therefore sustained. 



INTERSTATE COMMERCE COMMISSION v. SOUTHERN PAC. CO. et al. 

(Circuit Court, S. D. Californla, S. D. December 12, 1904.) 

No. 1,039. 

1. Interstate Commeece— Suit to Enfokce Okdbks of Commission— Supeb- 

sedeasPending Appçal. 

The provision of section 16 of the Interstate commerce act (Act Feb. 4, 
1887, c. 104, 24 Stat. 384 [U. S. Comp. St. 1901, p. 3165]), that. In proceed- 
ings thereunder to enforce an order of the Commission, an appeal shall 
not operate to stay or supersede the order of the court appealed from, ia 
merely declaratory of the gênerai rule In equity, and does not affect the 
power of the court, under equity rule 93, to grant a stay pending appeal, 
in its discrétion. 

2. Same. 

A Circuit Court will not supersede ai decree enjoinlng railroad compa- 
nies from vlolating an order of the Interstate Commerce Commission 
affeeting rates, entered in a suit brought by the Commission pursuant to 
section 16 of the Interstate commerce act (Act Feb. 4, 1887, c. 104, 24 
Stat. 384 [U. S. Comp. St 1901, p. 3165]), pending an appeal from such 
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deGree, where it does not appear that the damage to défendants from the 
enforcement of the decree will be greater than that which would resuit to 
shippers from its suspension. 

In Equity. On motion to supersede decree. 
See 132 Fed. 839. 

L. H. Valentine, U. S. Atty., L. A. Shaver, and J. H. Call, Spé- 
cial Asst. U. S. Atty., for complainant. 

Wm. F. Herrin, Flint & Barker, T. J. Norton, and E. E. Millikin, 
for défendants. 

WELLBORN, District Judge. There are so many matters of 
importance in the Circuit Court urgently pressing for immédiate 
attention that it is impracticable, even if the exigencies of the 
pending motion admitted of the delay, for me to take time now 
to prépare a written opinion herein ; and I shall simply announce 
my conclusions, and then either make the necessary orders this 
morning, or if, as indicated by Mr. Millikin, further postponement 
be desired until to-morrow, continue the matter over until that 
time for final action. 

The provision of section 16 of the commerce act (Act Feb. 4, 
1887, c. 104, 24 Stat. 384 [U. S. Comp. St. 1901, p. 3165]), that an 
appeal shall not stay or supersede the opération of the final de- 
cree, is still in force. That provision was not expressly repeal- 
ed by, nor is it répugnant to, either Act March 3, 1891. c. 517, § 
3, 26 Stat. 826 [U. S. Comp. St. 1901, p. 547], establishing the Cir- 
cuit Court of Appeals, nor Act Feb. 11, 1903, c. 544, 32 Stat. 823 
[U. S. Comp. St. Supp. 1903, p. 376], and Act Feb. 19, 1903, c. 708, 
32 Stat. 847 [U. S. Comp. St. Supp. 1903, p. 363], to expedite 
Interstate commerce and other cases, but ail are consistent and may 
well stand together. The rule that repeals by implication are not 
favored is too elementary to need any citation of authorities in its 
support. 

I hâve, in the short time allowed for investigation since this mat- 
ter was last before me, read the Behlmer Case— Louisville, etc., 
Railroad v. Behlmer, 169 U. S. 644, 18 Sup. Ct. 502, 42 L. Ed. S89— 
and am of opinion that it is not antagonistic to, but supports, the 
conclusion which I hâve announced. 

The next question is as to the efïect of said section 16. Is it 
merely declaratory of the gênerai equity practice which existed at 
the time the commerce act was passed, or was it intended by Con- 
gress thereby to exclude Interstate commerce cases from the opéra- 
tion of equity rule 93? This, to my mind, is a doubtful question. 
There are arguments well worthy of considération on both sides. 

In favor of the former construction, for which défendants con- 
tend, it may be said that the phraseology of the section does not 
necessarily import an intention to limit or otherwise afïect the 
opération of equity rule 93. But it must be conceded, in favor of 
the other side, that, unless the intention of Congress was to limit 
the scope of rule 93, there was no necessity for the insertion oî the 
provision in the act. 
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Judge Toulmin, in Interstate Commer-ce Commission v. Louîs- 
ville & N. R. Co. et al. (C. C.) 101 Fed. 146, has held that said 
provision is only declaratory of existing law, and not intended in 
any way to affect rule 93; and, for the purposes of this motion, I 
shall résolve my own doubts in favor of that interprétation, and as- 
sume that equity rule 93 is unafifected by section 16 of the com- 
merce act, and that there still résides in the trial judge discrétion, 
under suitable circumstances, to stay or supersede the decree 
iînally rendered by him. 

This brings me to the question whether or not the pending mo- 
tion présents a case calling for the exercise of said discrétion. In 
order to justify the exercise of the discrétion, or, stating the matter 
concretely, in order to Justify the suspension of the decree in this 
case, it should be made to appear, iîrst, that irrémédiable loss will 
resuit to the défendants, during the pendency of the proposed ap- 
peal, from the enforcement of the decree; and, second, that no 
such loss will resuit to the complainant from its suspension. 

The two conditions set forth in the preceding paragraph con- 
stitute substantially the familiar equity doctrine of comparative 
hardships, which under some circumstances is determinative on 
applications for provisional or temporary injunctions; that is to 
say, under certain circumstances, without stopping to enumerate 
what such circumstances are, the court will grant an injunction if 
the damages resulting to the défendant would be less than those 
resulting to the complainant from its refusai. This rule, it should 
be observed, however, is applied by courts of equity in advance 
of any hearing upon the merits, and is therefore the most favorable 
rule the défendants in the case at bar could invoke, because hère 
there hâve been practically two decrees on the merits against them 
— one the order of the Interstate Commerce Commission, and the 
other affirmation of said order by this court. 

It may be conceded that the défendants will sustain by the en- 
forcement of the decree during the pendency of the contemplated 
appeal damages, for which no adéquate compensation can be found. 
This concession I make without going into the détails or éléments 
of damage, but with the qualification that the amount of damage, 
in the nature of things, is unascertainable. When I hâve said that 
défendants will sustain damages—large or considérable damages, 
it may be — by the enforcement of the decree during the pendency 
of the appeal, the amount of which, however, is unascertainable, 
the case has been stated as strongly in favor of défendants as its 
circumstances will permit. 

The next question in logical séquence is as to the efïect a sus- 
pension will hâve upon the complainant; and by "complainant" I do 
not, of course, mean the Interstate Commerce Commission, but the 
public at large, or, more directly, the shippers of citrus fruits, of 
whom said complainant, as I held by my written opinion upon the 
merits, is but the représentative in this litigation. In what condi- 
tion, then, would a stay of this decree leave the shippers of citrus 
fruits? How would it afïect them? The decree restores to thèse 
shippers the routing privilège. The stay of the decree would 
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longer withhold it from them. Déniai of said privilège to the ship- 
pers, as found in my opinion above mentioned, has utterly destroyed 
compétition for this trafific between the Eastern connections of the 
initial lines; and, to appreciate the advantages of compétition, as 
estimated by the highest judicial tribunal of the land, we hâve 
only to read the opinions of the Suprême Court in the Freight Asso- 
ciation and Joint Traffic Association Cases, 166 U. S. 290, 17 Sup. 
Ct. 540, 41 L. Ed. 1007; 171 U. S. 505, 19 Sup. Ct. 25, 43 L. Ed. 359. 

Mr. Bissell, in his affidavit filed on this motion, says that the 
shipments of citrus fruits this season will probably be between 
85,000 and 30,000 cars. What the benefits of compétition may 
be to the shippers of that vast product cannot be told accurately 
in dollars and cents, but it would be difficult to overstate them. 
The strenuous efforts put forth by both parties in this litigation to 
secure the routing privilège abundantly testify to its great value. 

Of course, when I speak of the value of compétition to the ship- 
per, I do not include rebates as an élément of such value. Rebates 
fllagrantly violate the commerce act, and it is hard to find language 
strong enough to suitably condemn and stigmatize them. But the 
remedy for rebates is to be found in the severe pénal sanctions de- 
nounced against them, and not in pooling arrangements between 
competing railroads, which are themselves violative of said act. 
As I said in my previous opinion, already mentioned, one violation 
of the commerce act cannot be justified on the plea that it tends 
to or will suppress or has suppressed another infraction of the 
act. 

I repeat, it does not appear from this motion, and counsel for 
défendants hâve industriously and with ability presented ail that 
can be said on their side of the question — It has not been made 
to appear that the damage to défendants will be any greater from 
the enforcement of the decree than would be the damage to the 
shippers from its suspension, and this view of the case is conclusive 
against a suspension of the decree. 

There is one other matter which ought to be adverted to, in 
view of the discussion I invited from défendants' counsel day be- 
fore yesterday, and that is whether or not the joint tariff is violative 
of the anti-trust act. 

I said then, and subséquent reflection has confirmed me in the 
belief, that the question last stated might be material on this hear- 
ing, for the reason that, if the joint tariff is confessedly or beyond 
reasonable controversy a violation of the anti-trust act, then, what- 
ever may be its relation to the commerce act, the court would not 
entertain favorably an application to suspend the decree, because 
the inévitable and obvions resuit would be to sanction and pro- 
mote unlawful transactions. 

The record in the case shows, beyond dispute, that the initial 
carriers hâve entered into an agreement for a fixed rate upon citrus 
fruits. In the very beginning of my opinion I find as follows : 

"The défendants are initial carriers for the transportation of citrus fruits 
of Southern California to points on and east of the Missouri river. The ter- 
mini of the Southern Pacific Company are at Ogden and El Paso. The Santa 

137 F.— 39 
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Fé terminalls ai Chicago. The points of destination located beyond thèse 
termini are reached through Connecting carriers. 

"Pursuant to a previous agreement between the défendants and their East- 
ern connections, efCected through correspondence opened by the clrcular letter 
of R. H. Gountiss, agent, dated October 9, 1899, hereinafter set forth, and sent 
ont at the instance of défendants to their said connections, a joint tarifif re- 
lating to citrus fruits, and flxing a through rate thereon of $1.25 per hundred 
pounds from Southern California to ail points east of the Missouri river, was 
flled with the Interstate Commerce Commission on January 1, 1900." 

This finding was embodied in the decree as follows : 

"Issue havlng been joined, the testimony havlng been taken, and the cause 
having been duly argued and submitted, and the court being fully advised In 
the premlses, now flnds and détermines that the allégations of fact made lu 
the blU of complalnt hereln are true, and that the défendants and their East- 
ern connections — said connections being différent and competing railroads — 
flled wlth the Interstate Commerce Commission, pursuant to a prevlous agree- 
ment between them, a joint tariffl relating to citrus fruits, and flxing thereon 
a through rate of $1.25 per hundred pounds," etc. 

Said findings are abundantly supported by the testimony, and 
I believe there is nothing in the record of a contradictory char- 
acter. 

The joint tarifF signed by the représentatives of the railroads dé- 
clares on its face the existence of an agreement as follows : "The 
joint tarififs and rates herein named are made and entered into 
upon the express condition." Then follows the routing rule. Cer- 
tainly it cannot be successfuUy contended, in the face of this lan- 
guage, that there is no contract as to rates. 

But Mr. Norton suggests that this is not a contract, within the 
meaning of the anti-trust law, because it is not binding upon the 
parties. I find on the face of the joint tarifï a clause favorable to 
Mr. Norton's suggestion : "This tarifif contains," etc., "and is sub- 
ject to change by each company without the consent of any of the 
other companies whose names appear thereon." The commerce 
act itself, however, provides, I think, that, where tariffs hâve been 
filed with the Commission, there can be no advance of rates except 
upon ten days' notice, nor even a réduction except upon three days' 
notice, so that the joint tariff, it would seem, is obligatory certainly 
for three, and probably ten days. Does the duration of a contract, 
whether short or long, détermine or in any way afifect its validity 
or binding character? 

However, it is unnecessary now to détermine whether or not the 
joint tarifï in question violâtes the anti-trust law, since the other 
views hereinbefore expressed are fatal to the pending motion, and 
on them my décision is rested. 

Said motion will be denied, and the existing stays at once ter- 
minated. 
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In re McKENNA. 
(District Court, N. D. New York. May 16, 1905.) 

1. Bahkbuptcy— Tbtjsteks— Appointment— Legacies. 

Where a bankrupt became the owner of a legaey by the death of his 
testator prior to the filiug of his pétition and adjudication, but on the 
same day, such legaey vested in the bankrupt's trustée for administra- 
tion In bankruptcy. 

2. Same— Légal Sebvices— Tbusteb an Attoeney. 

A trustée of a bankrupt, though an attorney, Is not bound to perfora» 
légal services, but if he does so he cannot hâve compensation therefor 
from the estate. 

3. Same— Employment of Counsei.. 

Where a bankrupt was left a large legaey on the same day he was 
adjudged a bankrupt, and elaimed that he, and not hls trustée, was en- 
titled to receive the same, his trustée was justified in employing an at- 
torney to represent hlm In litigation involving a eontest of the will, 
and also a contested accounting as the administrator with the wIU an- 
nexed, though the bankrupt was also represented by counsei in such pro- 
ceedings. 

4. Same— AcTs of Attobneys. 

It was not improper for attomeys of a bankrupt's trustée to make out 
and présent formai proof of the claim of a creditor, where nothing ap- 
peared to indicate that such attomeys did anything for the creditor that 
would in any way préjudice the iuterests of the bankrupt or his estate. 

5. Same— Attorsets' Services. 

Where, on the same day a person was adjudged a bankrupt, he became 
vested with a legaey of $25,000, and his trustée properly employed at- 
tomeys to recover such legaey, who. In conneetion with an attorney 
employed by the bankrupt, assisted in successfully defending a will eon- 
test, and recovering so mueh of the legaey as was sufflelent to pay the 
clainis against the estate of the bankrupt, etc., after having been engaged 
for a period of flfty days, an order allowing such attomeys $800 for their 
services was proper. 

Review of décision of référée in bankruptcy making an allowance 
to the attorney for the trustée on objection by the bankrupt 

Lewis E. GrifiSth, for the bankrupt. 
Peck & Behan, for the trustée. 

RAY, District Judge. The facts in this case are somewhat pe- 
cuUar. Isaac Bradt died at the city of Albany, N. Y., on the 29th 
day of December, 1903, at 8 o'clock and 45 minutes a. m., leaving a 
last will and testament, in and by which he left a gênerai legaey 
of $25,000 to said Edward J. McKenna, of the city of Troy, N. Y. 
Said Edward J. McKenna, said legatee, filed a voluntary pétition 
in bankruptcy in the Northern District of New York on the same 
day, December 29, 1902, at 10 o'clock in the forenoon, and on 
the same day, at 2:30 o'clock p. m., he was duly adjudicated a 
bankrupt. His pétition and schedules were verified December 27, 
1902; and the circumstances, sickness of Bradt, very fréquent 
visits of McKenna to him, etc., are such that it is not unreasonable 
to think that McKenna knew he was a legatee in the will, and was 
seeking to obtain a discharge in bankruptcy prior to coming into 
such legaey, that he might enjoy it without impairment. How- 
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ever this may be, at the first meeting of creditors Andrew P. 
McKean was duly chosen and appointed trustée of the estate of such 
bankrupt, and he still is such trustée. Said trustée was an attorney 
and counselor of the Suprême Court, in good standing, learned in 
the law, and capable of taking care of ail légal matters in which the 
trustée might be interested. A contest was entered against the 
will, and this fact, with others, demanded the services of a gentle- 
man learned in the law — such services as would justify a nonpro- 
fessional man, trustée in bankruptcy, in employing an attorney. 
The trustée in this matter, instead of undertaking to do this work 
himself, or seeking to hâve himself individually appointed attorney 
for himself as trustée, as has been improperly done in many in- 
stances, employed the fîrm of Peck & Behan to act as his attorneys, 
and they hâve so acted sînce that time. Préparations were made 
for the contest over the will, but such contest was finally abandoned. 
The executor named in the will having died, an administrator with 
the will annexed was then appointed. The estate was so adminis- 
tered that finally, after a contested accounting, the legacy to the 
voluntary bankrupt, Edward J. McKenna, netted about $.20,000. 
The trustée in bankruptcy intervened, as he had the right and as 
was his duty, for he then represented the creditors of McKenna, 
and demanded the legacy for purposes of administration in the 
bankruptcy court. There is no question that, on the appointment 
of Andrew P. McKean as trustée, the title to the legacy vested in 
him as such, and he was entitled to receive it. The surrogate of 
the county of Albany, after a contest made by the said bankrupt, 
so held. The debts of the bankrupt, as proved and established, 
amounted to about $3,500 only, and the trustée consented that ail 
but $3,500 of such legacy be paid to said bankrupt. This was done. 
From the $3,500 paid to the trustée, he has paid ail expenses of 
administration of the estate, and ail debts of the bankrupt ex- 
isting at the time he filed his pétition. Said Peck & Behan hâve 
continued to act as attorneys for the trustée in ail the matters of 
the estate. 

At the final meeting of the creditors of the said Edward J. McKen- 
na on the 12th day of January, 1905, the said attorneys of the 
trustée moved for an allowance of $1,200 as compensation for their 
services to and for said trustée, from the estate of the bankrupt in 
the hands of said trustée. This allowance was contested and op- 
posed by the bankrupt. The grounds of such objections are that 
said trustée required no attorney — was fully compétent and able, and 
it was his duty, to act as his own attorney ; that said Peck & Behan 
acted as attorneys for several persons who had claims against the 
bankrupt estate, and should not, for that reason, be allowed com- 
pensation from the estate for services rendered the trustée ; and 
finally that the $1,200 demanded was excessive, exorbitant, op- 
pressive, and extravagant. Afiidavits as to the amount and value 
of the services rendered the trustée were submitted on both sides. 
The affidavit of Mr. Behan states that he, as attorney for the trustée, 
expended $16.25 in necessary disbursements, and 50 days' labor 
and time. Thé opposing affidavits speak more particularly of the 
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services before the surrogate on the will contest, and somewhat as 
to the accounting. The bankrupt had Mr. Griffith in his employ 
ail the time, and, inasmuch as the legacy was largely in excess of 
any siim required to pay ail the debts of the bankrupt and ali the 
expenses and commissions, it was at least proper for the trustée to 
permit this. At least, it would hâve been exceedingly ungracions, 
had the attorney for the trustée objected to Mr. Griiifith, as attorney 
for the bankrupt, taking the leading part ail through. It is well 
known that in ail well-conducted trials but one counsel on a side is 
permitted to examine witnesses or argue questions. In this case 
it would hâve been highly improper, in view of the attitude of the 
bankrupt, for the trustée to hâve intrusted his interests as trustée to 
the counsel for the bankrupt. It was his duty to look out for and 
protect the interests of the creditors, and in view of the fact that 
the bankrupt, with upwards of $30,000, which came to and vested in 
him the same day he filed his pétition in bankruptcy, and before hc 
was adjudicated a bankrupt, took the position that the creditors 
were entitled to no part of it, and that under the bankrupt act he 
was entitled to a discharge from ail his debts, while retaining the 
whole legacy, the trustée would hâve been culpably remiss in the 
discharge of his duty, had he not employed counsel, and good coun- 
sel, in the matter, and it was his duty to hâve such counsel présent 
at ail the hearings before the surrogate and in both proceedings. 

It is well settled that a person, being a trustée, cannot perform 
légal services for himself as trustée, and hâve compensation there- 
for from the estate he represents. Nor is he under obligation to 
perform such légal services because he is the trustée. In many 
cases the compensation permitted by the bankruptcy act to a trustée 
in bankruptcy would not pay 10 per cent, of the value of the purely 
légal services rendered in addition to those legitimately performed 
by the trustée in the discharge of the usual duties of that office. 
However, when a trustée performs légal services, he cannot hâve 
additional compensation therefor. 

This gênerai subject is considered in 1 Perry on Trusts (2d Ed.) 
§ 432, where it is stated: 

"The rule that trustées ean make no profit out of the estate is carried se 
far In England that they can receive no compensation for their services. 
In the United States trustées are entitled to reasonable compensation. But 
both In England and the United States a trustée can receive no indirect 
profit from the estate by reason of his connection with it. Thus a trustée 
cannot be appointed receiver with a salary, nor would he be appointed with- 
out compensation, except under peculiar circumstances, for it is his duty to 
euperintend and watch over the receiver. The same reasons do not apply 
for excluding a dry trustée. If trustées are factors or brokers or commission 
agents or auctioneers or bankers or attorneys or solicitors, they can make 
no charges against the trust estate for services rendered by them in their 
professional capacity to the estate of which they are trustées. They may 
employ the services of such agents, if necessary, and pay for them from the 
estate; but, if they undertake to act in such capacities themselves for the 
estate, they can receive no compensation. This rule is so strict, that If the 
trustée has a partner, and employs such partner, no charge can be made 
by the flrm ; but, if the trustée is excluded from ail participation In the com- 
pensation, the partner of the trustée may be pald like any other person for 
slmilar services. In one case where several trustées were made défendants, 
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one of them, betng a sollcltori conducted the défense, and was allowed his 
full costs; it not appearing that the costs were Increased by such conduct. 
This case Is put upon the ground that the services were rendered under the 
eye of the court, and there could be no danger of collusion; but the case is 
not approved In England, and bas not been followed. In the United States 
a trustée bas been refused compensation as soliciter for professional serv- 
ices rendered by hlmself for himself as trustée, on the ground that no man 
can make a contract with himself." 

This doctrine is sustained by the many décisions cited in that 
work. 

In Collier, as Executor, v. Munn et al., 41 N. Y. 143, it was held, 
after due délibération and considération, that an executor cannot 
receive from the estate any greater compensation than the statute 
commissions for his own services, however meritorious or extraor- 
dinary they may be. And it was held in that case that one of 
the executors of a will, and who was an attorney and counselor at 
law, could not be allowed any fées whatever from the estate for 
professionally defending and conducting an action brought against 
the estate, although requested by his coexecutors to appear and 
défend, with a promise of compensation, and although the legatees 
and next of kin also united in such request. The opinion in that 
case refers to a décision of Chancellor Kent (Green v. Winter, 1 
Johns. Ch. 26, t Km. Dec. 475), where it was held that a trustée is 
not entitled even to commissions on his sales or receipts, or pay- 
ments, or any compensation for his care or pains in the exécution 
of his trust, but only to an allowance per diem for his services and 
expenses of travel. He rejected a charge by way of retainer for 
his counsel. 

In Parker v. Day, 155 N. Y. 383, 49 N. E. 1046, it was held: 

"Executor an Attorney at Lave — Services of Copartner. Although an ex- 
ecutor who is an attorney at law cannot bave compensation for professional 
services rendered by him to the estate, and if, having a partner, he employs 
his partner in business of the estate, no charge can be made by the flrm, 
yet, if the executor is excluded from ail participation in the compensation, 
his partner may be pald like any other person for similar services, and the 
executor may, as an individual, employ his partner, as an indivldual, to do 
work for hlm in matters of the estate, outside and Independent of the co- 
partnership, and become personally liable therefor. 

"Employment of Attorney by His Copartner — Action for Services. The fact 
that the parties were copartners at the time of the employment is not con- 
clusive, as matter of law, against the right of an attorney to recover in an 
action brought by him individually against an executor Individually for 
services in matters of the estate, claimed to hâve been rendered on the em- 
ployment of the défendant, outside and Independent of the partnershlp." 

The court in its opinion cites section 433 of Perry on Trusts with 
approval. 

The court holds in this case that it was the duty of the trustée in 
bankruptcy to employ counsel, and that he had the right so to do; 
that it was not the duty of the trustée in bankruptcy to perform 
thèse légal services; that, the légal services rendered and the em- 
ployment of the attorneys having been necessary for the proper 
protection and préservation of the estate, the référée was justified 
in iixing the sum that should be paid to the attorneys from the 
estate as compensation for such services. This court is aware of 
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the rule which has been adopted in some of the state courts that no 
allowance will be made for légal services until the executor or ad- 
ministrator or other trustée has first paid therefor; that then he 
may présent the bill in his account, and ask reimbursement. This 
rule always leaves the trustée, executor, or administrator open to 
hâve the propriety of his allowance and payment questioned by 
those interested in the fund. If the court décides that he has paid 
too much, he must stand the loss, for he has undertaken to décide 
that matter for himself, and, having conceded the justice of the 
claim of the attorneys — their claim being a personal one against 
him — he is without remedy. Without questioning the wisdom or 
propriety or justice of suc'h a rule in the cases where it has been 
applied by the state courts, this court is decidedly of the opinion 
that it ought not to prevail in the bankruptcy court. Hère there 
are meetings of the creditors, where ail parties in interest may corne 
before the court. The attorneys who hâve rendered services for 
the trustée or for the receiver in bankruptcy may corne before the 
court or référée, as the case may be, and présent their claim. If no 
objection is made by any party, and the court or référée in bank- 
ruptcy deems the bill reasonable for the services rendered, it may 
be allowed, and payment directed from the estate. It is entirely 
immaterial to those in interest whether the compensation going 
to attorneys for the trustée be first paid by the trustée personally, 
from his own funds, or by the trustée, under an order of the court, 
direct to the parties entitled thereto, from the estate, provided it is 
allowed by the court after a fair hearing. The practice adopted in 
this case relieved the trustée from the imputation of having under- 
taken to décide as to the compensation his attorneys ought to re- 
ceive from the estate. The course pursued left it entirely to the 
court or référée in bankruptcy to détermine the necessity and the 
value of the services rendered. This practice has been many times 
approved in the bankruptcy court, and is approved by this court. 
In the opinion of this court, neither a trustée nor a receiver in 
bankruptcy ought to be permitted to pay money of the estate to 
his attorneys or counsel without the order or authority of the 
court, and certainly such ofifîcers ought not to be required to pay 
for such services from their own funds. It is always, how«ïver, 
within the power of a receiver or trustée to pay the attorney from 
his own funds, and then ask reimbursement from the estate by or- 
der of the court. 

In fixing the value of légal services, courts hâve many things to 
consider — the nature and importance of the business transacted ; 
the ability of the parties to pay ; the amount of the estate involved ; 
the magnitude of the interests in question ; the standing and ability 
of the attorneys employée; the location of the parties and of the 
attorneys. Thèse and many other things are proper subjects of 
considération. In the case now under considération it is not dis- 
puted that Peck & Behan did 50 days' work as attorneys for the 
trustée. They réside in the city of Troy. The référée in bank- 
ruptcy making the allowance résides in that city, and he knew of 
the performance of a large part, at least, of thèse services. He 
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knows thé value of such services in that vicinity. It does not ap- 
pear that there was any contest or controversy over the claims al- 
lowed and paid, represented by Peck & Behan. So far as appears, 
the présentation of thèse claims by that firm was a mère formality, 
except in the making of the proof. This court does not approve of 
the practice which allows attorneys representing a receiver or 
trustée to also represent creditors, where there is any contest 
or contention over the claims of creditors. There is no objection, 
however, to permitting the attorney for a trustée to make out and 
présent the formai proof of claim of a créditer. Nothing appears in 
this case to indicate that the attorneys for the trustée did anything 
for the creditors that would in any way préjudice the interests of 
the bankrupt or of the bankrupt estate. In view of the interests in- 
volved, the size of the estate of the bankrupt, the position taken by 
the bankrupt with référence to the creditors and the payment of 
their claims, and the location of the parties in the cities of Albany 
and Troy, where ail the proceedings were had, this court is of the 
opinion that the allowance of $800 was not improper or excessive. 
The order of the référée under review, allowing the sum of $800 
to Peck & Behan as attorneys for the trustée, is therefore affirmed. 



UNITED STATES v. SCHLIERHOLZ. 

(District Court, E. D. Arkansas, W. D. April 22, 1905.) 

United States Officees— Bxtortion. 

Under Oonst. art. 2, § 2, providing that ail offlcers shall be appointed 
by the Président, by and with the advice of the Senate, or Cîongress may 
vest the appointment of such Inferior offlcers as they think proper in 
the Président alone, in the courts, or in the heads of departments, a 
spécial agent of the Land Department of the United States, appointed 
under Appropriation Act June 4, 1897, e. 2, 30 Stat. 32, to meet the ex- 
penses of protecting tlmber on public lands, but providing no flxed salary, 
tenure of office, or person with power to appoint, was not an offieer 
of the United States, withln llev. St. § 5481 [U. S. Comp. St. 1901, p. 
3701], providing that every offieer of the United States, guilty of ex- 
tortion under color of hls office, shall be punished, etc. 

W. G. Whipple, U. S. Atty. 
James Brizzolara, for défendant. 

TRIEBER, District Judge. The défendant demurs to an îndict- 
ment in which he is charged with violation of section 5481, Rev. St. 
U. S. [U. S. Comp. St. 1901, p. 3701]. The offense is alleged to hâve 
been committed by the défendant, who, it is charged in the indict- 
ment, "was then and there an oiïîcer of the United States, to wit, 
h! spécial agent of the Land Department of the United States." The 
only question raised by the demurrer is whether such a spécial agent 
of the Land Department of the United States is an offieer of the 
United States, within the meaning of that section. In United States 
V. Schlierholz (D. C.) 133 Fed. 333, the identical question was be- 
fore judge Adams, of the Eastern District of Missouri, and it was 
by him held that such an officiai is not an offieer of the United 
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States, within the meaning of the statute, and for this reason the 
demurrer to the indictment was sustained. Ordinarily this court 
would follow that décision, unless, in its opinion, it is clearly wrong, 
not only owing to the high standing of Judge Adams as a jurist, 
but for the further reason that it is advisable that there should be 
some uniformity among the fédéral judges of the same circuit in 
the construction of statutes which hâve not been construed by the 
appellate courts whose décisions are binding on the District Courts. 
It is true, the décisions of one district judge are not conclusive on 
any other, but they are persuasive, especially if the matters deter- 
mined hâve received careful considération, and a written opinion, 
giving the reasons for the conclusion reached, has been prepared. 
But the attorney for the United States very earnestly contends that 
in rendering that décision Judge Adams overlooked some décisions 
of the Suprême Court of the United States and of the Circuit Courts 
of Appeals, which, in his opinion, control this case, and conchi- 
sively establish the fact that a spécial agent of the Land Office is 
an officer, within the meaning of the law. 

The statute, being highly pénal, must be strictly construed. 
Nothing can be taken by intendnient or implication. There can 
be no constructive oiïense. Before a man can be punished, his case 
must be plainly and unmistakably within the statute. At the same 
time, even pénal statutes must be naturally construed according to 
the législative intent as expressed in the enactment ; the courts re- 
fusing, on the one hand, to extend the punishment to cases which 
are not clearly embraced in them, and, on the other hand, equally 
refusing, by any mère verbal nicety, forced construction, or équi- 
table interprétation, to exonerate parties plainly within their scope. 
Sedgwick on Statutory & Constitutional Law (2d Ed.) 282. 

In United States v. Harris, 177 U. S. 305, 309, 20 Sup. Ct. 609, 
44 L. Ed. 780, it was sought to recover a penalty from receivers 
of a railroad for an alleged violation of sections 4386-4.389, Rev. St. 
fU. S. Comp. St. 1901, pp. 2995, 2996]. Those sections made it an 
offense for a railroad company engaged in Interstate commerce, 
carrying cattle and other animais, to confine them in cars, etc., for 
a longer period than 28 hours, without unloading the same for a 
rest, water, and feeding for a period of at least 5 consécutive hours. 
The contention on behalf of the government was that by the words 
"any company" Congress intended to embrace ail common carriers; 
that the act in question was a humane one, designed to prevent cru- 
elty to animais ; and that whoever had charge of the railroad, 
whether as a receiver or otherwise, ought to see that thèse whole- 
some and humane régulations were obeyed, or were subject to the 
penalty for violating them. But the court refused to adopt this 
view, saying: 

"Only by a strained and artifieial construction, based chiefly upon a con- 
sidération of the iinschief which the LcgisUiture sought to remedy, can re- 
ceivers be brougbt within the terms of tbe law. But can such a klnd of con- 
struction be resorted to In enforcing a i>enal statute? GlvIng ail proper 
force to the contention of tlie oounsel of tl)e government that there has been 
some relaxation on the part of the courts in applying the rule of strict con- 
struction to such statutes, It still remains that the intention of a pénal stat- 
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ute must be found in the language actually used, interpretèd accordlng to Its 
faii' and obvious meaning. It^js not permitted to courts, in this class of 
cases, to attrlbute inadvertence or oversight to the Législature when enum- 
erating the classes of persons who are subjected to a pénal enactment, nor 
to départ from the settled meaning o( words or phrases in order to bring 
persons net named or distinctly described within the supposed purpose of the 
statute." 

In Field v. United States, decided only a week ago by the United 
States Circuit Court of Appeals for the Eighth Circuit (137 Fed. 
6), the défendant was indicted as an officer of a bankrupt corpo- 
ration, who had concealed assets of the bankrupt corporation in 
violation of section 29b (1) of the Bankruptcy Act July 1, 1898, c. 
541, 30 Stat. 554 [U. S. Comp. St. 1901, p. 3433] . That section makes 
it an offense for "a bankrupt" to conceal from his trustée any of the 
property belonging to the estate in bankruptcy. On behalf of the 
défendant it was contended that an officer of a corporation, although 
he is the only one who can prépare the schedules for a bankrupt 
corporation^ is not a bankrupt, and for this reason not within the 
provisions of that act. This was sustained by the court. To the 
same efïect, see United States v. Lake (D. C.) 129 Fed. 499. 

It therefore becomes necessary to détermine what constitutes "an 
officer of the United States," within .the meaning of the Constitution 
and laws of the United States. 

As shown by Judge Adams in his opinion, section 2, art. 2, of the 
Constitution, provides that ail officers shall be appointed by the 
Président, by and with the advice of the Senate, with a proviso that 
Congress may by law vest the appointment of such inferior officers 
as they think proper in the Président alone, in the courts, or in the 
heads of departments. As a proviso must be strictly construed 
(U. S. V. Dickson, 15 Pet. 141, 10 L. Ed. 689; Dollar Savings Bank 
V. U. S., 19 Wall. 227, 22 L. Ed. 80 ; Gould v. N. Y. Life Ins. Co. [D. 
C] 132 Fed. 927), it is clear that no one can be deemed an "officer 
of the United States" unless appointed by the Président, by and 
with the advice and consent of the Senate, or appointed by the Prés- 
ident alone, or a court of law, or the head of a department; and, 
if the latter, Congress must hâve vested that power in the person 
making it, by some statute, and Congress must also hâve created 
the officç, unless it is one created by the Constitution itself. 

In United States v. Maurice, 2 Brock. 96, Fed. Cas. No. 15,747, 
Chief Justice Marshall, sitting as a circuit justice, in speaking of 
an appointmeiit of an agent of fortifications made by the Secretary 
of War — ohe of the heads of a department — said : 

"It is too clear, I thihk, for controversy, that appointments to office can 
be made by heads of departments in those cases ouly where Congress bas 
authorized It by law." 

This was cited with approbation and followed in Auflfmordt v. 
Hedden,'137 U. S. 310, 327, 11 Sup. Ct. 103, 34 L. Ed. «74. 

On behalf of the government it is insisted that Congress has 
created the office of spécial agent of the Land Office, and author- 
ized the Secretary of the Interior, who is the head of a department, 
to appoint such officers. That there is no act of Congress expressly 
creating the office has been determined by the Suprême Court in 
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Wells V. Nickles, 104 U. S. 444, 36 L. Ed. 825. But ît is contended 
that by the décision of the court in that case it is settled that, by 
appropriating money for the payment of such agents, Congress bas 
authorized their appointment, and in fact created the office. A 
careful reading of the décision of that case does not sustain this 
contention. What the Suprême Court did décide was that, al- 
•though Congress had not expressly authorized the Secretary of the 
Interior or other officer of the Land Department to appoint such 
agents, yet, the Secretary having employed such agents, with cer- 
tain well-defined powers and duties — among others, to compromise 
claims in favor of the United States — an appropriation by Congress 
to pay thèse agents is a ratification of the acts of the Secretary of 
the Interior, and any compromise made by such agents, within the 
scope of their authority, will be binding upon the government. 
That was a civil action, and for this reason not subject to the strict 
rules of construction governing criminal proceedings. 

Do the appropriation acts create the office of spécial agent, or 
authorize the employment of such agents as officers? The ap- 
pointment under which the défendant acted was made under the 
appropriation act of June 4, 1897, c. 2, 30 Stat. 32. Referring to 
that act, we find the following provision : 

"For déprédations on public timber, protecting public lands and settlement 
of claims for swamp lands and swamp land indemnity. * * • To meet 
the expenses of protecting timber on tbe public lands and for more efficient 
exécution of the law and rules relatlng to the eutting thereof," etc., "$90,- 
000.00, provided that agents and others employed under this appropriation 
shall be allowed per diem subject to such rules and régulations as the Secre- 
tary of the Interior may prescribe in lieu of subsistence, at a rate not ex- 
ceeding $3.00 per day each and actual necessary expenses for transporta- 
tion." 

It will be noticed that in this act nothing is said by whom the 
persons referred to as "agents or other persons employed under this 
appropriation" shall be employed. AU the Secretary of the Interior 
is authorized to do is to prescribe rules and régulations "in lieu 
of subsistence, at a rate not exceeding $3.00 per day each and actual 
necessary expenses." No salary is fixed, no tenure provided, no 
office mentioned, nor who shall hâve the power to appoint them. 
The first act providing for the sélection of thèse agents by the Sec- 
retary of the Interior is the appropriation act of July 1, 1898, c. 546, 
30 Stat. 618, where it was enacted under the same heading, and for 
the same purposes as in the previous act, "provided that agents and 
others employed under this appropriation shall be selected by the 
Secretary of the Interior," etc. This is the first act which author- 
izes the Secretary of the Interior to make the sélection. This pro- 
vision is found in every subséquent appropriation act. In every 
one of them the language used is "that agents and others employed 
under this appropriation shall be selected by the Secretary of the 
Interior," etc. Only the most libéral interprétation of thèse acts 
can justify a court in holding that the intention of Congress, as 
expressed in thèse appropriation acts, was to create new offices, 
within the meaning of the national Constitution. In none of thèse 
acts is there any référence to an "appointment," but the words used 
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în each of thèse acts are "employed under this appropriation." 
This alone would sustain the opinion of Jndge Adams that a spécial 
agent ôf the Land Office is an employé, and not an officer. If an 
"agent" employed under those acts is an "officer," within the meaning 
of the Constitution, why is not every "other person employed under 
this appropriation" also an officer of the United States within the 
meaning of article 2, § 2, of the Constitution? The object of thèse 
appropriations, as stated by Congress in each of those acts, is "dép- 
rédations on public timber, protecting public lands and settlement 
of claims for swamp lands and swamp land indemnity." The act 
Ihen proceeds, "To meet the expenses of protecting timber on the 
public lands," etc. There can be no doubt that this section author- 
izes the employment of any persons who, in the judgment of the 
Secretary of the Interior, may be required to carry out the objects 
of the appropriation, including surveyors and chain carriers, if a 
survey of some tract of land is necessary to ascertain the exact 
boundaries; stenographers for the purpose of reducing to writing 
évidence gathered ; guards to protect timber f rom being eut, or if 
seized by spécial agents as having been unlawfully eut ; and many 
other persons, whom it is unnecessary to mention. The very fact 
that the appropriation is so gênerai proves conclusively that neither 
Congress, nor the head of the department who asked for the appro- 
priation, could State with any degree of certainty what persons it 
might be necessary to employ, and what duties such employés 
might be called upon to discharge. Congress therefore wisely left 
the entire matter to the discrétion of the Secretary of the Interior, 
limiting him only in the one item of expense for subsistence. That 
the persons thus employed are not officers, within the meaning of 
the constitutional provision, has been decided by the Suprême Court 
m several cases. In United States v. Germaine, 99 U. S. 608, 511, 
25 L. Ed. 482, cited by Judge Adams in his opinion, the officer 
in question was a civil surgeon appointed to make periodical ex- 
aminations of pensioners, and to examine applicants for pensions. 
The statute (section 4777, Rev. St.) expressly authorized the Com- 
missioner of Pensions to "appoint" such examiners, and not merely 
to "employ" them, as in the case at bar, but the court held that they 
were not "officers." 

United States v. Hartwell, 6 Wall. 385, 18 L. Ed. 830, so earnestly 
relied upon by counsel for the United States, is distinguished in the 
Germaine Case upon grounds which are peculiarly applicable to the 
case at bar. The court there say : 

"United States v. Hartwell Is, as supposed. In confllct with thèse vlews. It 
Is clearly stated and relled on In the opinion that I-Iartwell's appointinent was 
approved by the Assistant Secretary of the Treasury, as acting head of that 
department, and he was therefore an officer of the tTnited States. If we look 
to the nature of defendant's employment, we thlnk it equally clear that he is 
not an officer. In that case the court sald the term embraces the ideas of 
tenure, duratlon, émolument, and duties, and that the latter was continulng 
and permanent, not occasional or temporary. In the case before us the du- 
ties are not continulng and permanent, and they are occasional and Intermit- 
tent. The surgeon Is only to act when wlled on by the Commissloner of Pen- 
sions in some spécial case, as when some pensioner or claimant of a pension 
présents himself for examinatiou. He may make ûf ty of thèse examinatious 
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In a year, or none. He is required to keep no place of business for the public 
use. He gives no bond and takes no oath, unless by some order of the Com- 
missioner of Pensions of whicli we are not advised. No regular appropriation 
is made to pay his compensation, which is two dollars for every examlnatiou, 
but it is paid out of money appropriated for paylng pensions In his district, un- 
der régulations to be preseribed by the Commissioner. He is but an agent of 
the Commissioner, appointed by him, and removable by hlm at his pleasure, to 
procure information needed to aid in the performance of his own officiai du- 
ties. He may appoint one or a dozen persons to do the same thing. * * • 
If Congress had passed a law requlring the Commissioner to appoint a man 
to furnish each agency with fuel at a price per ton fixed by law, high enough 
to secure the delivery of the coal, he would bave as much claim to be an officer 
of the United States as the surgeons appointed under this statute." 

In United States v. Mouat, 124 U. S. 303, 307, 8 Sup. Ct. 505, 31 
L. Ed. 463, the court, following United States v. Germaine, held 
that a paymaster's clerk appointed by the paymaster of the navy, 
with the approval of the Secretary of the Navy, is not an officer of 
the United States. 

In United States v. Smith, 134 U. S. 525, 533, 8 Sup. Ct. 595, 31 L. 
Ed. 534, clerks of a coUector of customs are held not to be officers 
of the United States, in the sensé of section 3, art. 3, of the Con- 
stitution. 

There is nothing in any of the acts under which défendant was 
employed fixing the tenure, duration, émolument, and duties of 
his position. Whether they shall be continuing and permanent, or 
occasional and intermittent, what his duties shall consist of, what 
his compensation shall be, are ail dépendent upon the will of the 
Secretary of the Interior or the Commissioner of the General Land 
Office. No regular appropriation to pay his compensation is made, 
but it is paid out of the gênerai appropriation for the protection of 
timber and public lands. He is but an agent or person employed 
by the Secretary, removable at his pleasure, to perform such duties 
at such,times and at such places as may be demanded of him. The 
Secretary may appoint one or one hundred persons to do the same 
ihing. The compensation may be small or large. He is not re- 
quired to keep any designated place of business for the public 
use, but may be and is quite frequently ordered from one section of 
the country to another. 

In Hall V. Wisconsin, 103, U. S. 6, 36 L. Ed. 302, the court was 
called upon to détermine whether a commission to make a geolog- 
ical, mineralogical, and agricultural survey of the state, appointed 
under an act of the Législature of a state, were officers, within the 
meaning of the law; and it was held (reversing the Suprême Court 
of Wisconsin) that they were not. 

In Auiïmordt v. Hedden, 137 U. S. 310, 326, 11 Sup. Ct. 103, 34 
L. Ed. 674, the question was whether a merchant appraiser,who took 
an oath of office and was selected in compliance with the statute 
and the treasury régulations, was an officer, and the court held he 
was not. Mr. Justice Blatchford, who delivered the opinion of the 
court, said : 

"He Is not a 'clerk,' nor an 'agent,' nor a 'person employed' in the customs 
department, within the meaning of section 6 of the civil service act ; nor is he 
an ofàeer ot the United States, required to be appointed by the Président or a 
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court of law or the head of a department. ♦ ♦ * He has no gênerai func- 
tions, nor any employment which has any duratlon as to time, or whlch extends 
over any case further than he is selected to act in this particular case. 

• * * The statute does not use the word 'appoint,' but used the word 'sé- 
lect' Hls position is without tenure, duration, continulug émolument, or 
continuous duties, and he acts only occasionally and temporarily. Therefore 
he is not an 'offlcer,' within the meaning of the clause of the Constitution re- 
ferred to." 

In United States v. Maurice, supra, Chief Justice Marshall said : 

"Although an office Is an 'employment,' it does not follow that every employ- 
ment Is an office. A man may certalnly be employed under a contract, express 
or Implied, to do an act or perform a service, without becoming an offlcer." 

In re Attorneys' Oaths, 20 Johns. 492, the court defined an office 
to be "An employment on behalf of the govemment in any station 
of public trust not merely transient, occasional, or incidental." 

Judge Cooley in People v. Langdon, 40 Mich. 673, in holding 
that the chief clerk in the assessor's office of Détroit, appointed 
under a law providing, "the assessor is hereby authorized to employ 
such clérical assistance as the business of the office may render nec- 
essary,:and such clérical assistance shall receive such compensation 
per diem as the t;ommon council shall from time to time fix by reso- 
lution," is not an officer, gave the following légal définition as to 
what constituted "office" : 

"An office is a spécial trust or charge created by compétent authority. 

• • * The offlcer is distinguished from the employé in the greater import- 
ance, dignlty, and independence of hls position; in belng required to take ou 
officiai oath, and perhaps to glvê officiai bond; in the llability of being called 
to account as a public offèuder for mlsf easancé or nonf easance in office ; and 
usually, though not neeessarily, in the tenure of hls position. In particular 
cases other distinctions will appear, whlch are not gênerai." 

Further on that eminent jurist says : 

"But the duties of the assessor's clerk, such as they are, can be changed at 
the will of the superior, since no rule of law or well-deflned custom forblds it." 

In the case at bar the duties of the défendant could be changed 
at any time by his superior officer, as no statute defines them. 

The district attorney, in his àble brief, relies, among others, on 
the following authorities : United States v. Hartwell, hereinbefore 
referred to; McGregor v. United States (C. C. A.) 134 Fed. 187, 
where it was held that a clerk in the Post-Office Department is an 
officer; United States v. McCrory, 91 Fed. 295, 33 C. C. A. 515, 
where it was held that a letter carrier was an officer; Williams v. 
United States, 168 U. S. 387, 18 Sup. Ct. 92, 42 L. Ed. 509, where it 
was held that a Chinese inspecter is an officer, within the meaning 
of this section of lav/. He also cites a large number of décisions in 
which the courts hâve held in civil actions that a receiver of a na- 
tional bank is an officer — among others, Gibson v. Peters, 150 U. S- 
342, 14 Sup. Ct. 134, 37 L. Ed. 1104; Ex parte Chetwood, 165 U. S. 
457, 17 Sup. Ct. 385, 41 L. Ed. 782; Auten v. U. S. National Bank, 
174 U. S. 125, 19 Sup. Ct. 628, 43 X. Ed. 920. Assuming that the 
same rule would apply to criminal proceedings as in civil actions, 
the national bank receiver cases are easily distinguishable from 
the case àt bar. The office of a receiver is expressly provided for 
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by sections 5191, 6234, Rev. St. [pages 3486, 3507, U. S. Comp. St. 
1901]. In the first-named section the appointaient of the receiver 
is to be made by the ComptroUer, with the concurrence of the Sec- 
retary of the Treasury; and, while section 5234 does not contain 
that provision, the courts hâve placed their décisions that a receiver 
is an officer of the United States upon the ground that the Comp- 
troUer is the chief officer of a bureau in the Treasury Department, 
and appointments made by him are to be presumed to be made with 
the concurrent approval of the Secretary of the Treasury, and for 
this reason are made by the head of a department, within the mean- 
ing of section 2, art. 2, of the Constitution. The leading case on 
this subject, and which has been cited and followed by the Suprême 
Court and ail other fédéral courts, is Priée v. Abbott (C. C.) 17 Fed. 
506, decided by Mr. Justice Gray on circuit. An examination of that 
case will show that it is based solely upon the grounds above stated. 
As Congress has never authorized the appointment of a spécial 
agent of the General Land Office, those cases are inapplicable, espe- 
cially in view of the well-recognized rule that criminal statutes must 
be strictly construed. In the Hartwell Case the statute under 
which the défendant was indicted provided that "ail officers and 
other persons charged by this act or any other act," etc., and also, 
"The provisions of this act shall be so construed as to apply to ail 
persons charged with the safe keeping, transfer or disbursement 
of the public moriey, whether such persons be indicted as receivers 
or depositories of the same." Act Aug. 6, 1846, c. 90, 9 Stat. 59. 
A later act (the gênerai appropriation act of July 23, 1866, c. 208, 
14 Stat. 200) authorized the Assistant Treasurer to appoint a spe- 
cifîed number of clerks, who were to receive, respectively, the 
salaries therein prescribed, under which act the indictment was 
found. The question whether the défendant was an officer, within 
the meaning of section 2, art. 2, of the Constitution, was neither 
raised, nor determined by the court. AU that was decided was 
that the défendant was an officer or person charged with the safe- 
keeping of public moneys, within the meaning of the act of 1846. 
In the Williams Case, Mr. Justice Harlan, who delivered the opin- 
ion of the court, held that a Chinese inspector was an officer, with- 
in the meaning of section 5481, Rev. St. [page 3701, U. S. Comp. 
St. 1901], The question seems not to hâve been raised or argued 
by counsel, but was decided by the court; and, although no rea- 
sons are given by the learned justice for the conclusions reached, 
the court did expressly détermine the question. An examination of 
the provisions of the appropriation acts authorizing the appointment 
of Chinese inspectors will show that the language there used was 
quite différent from that authorizing the employment of agents to 
protect the public lands. In the former acts the language used is 
that the appropriation is "to prevent unlawful entry of Chinese into 
the United States by the appointment of suitable officers to enforce 
the laws in relation thereto." Act Aug. 30, 1890, c. 837, 26 Stat. 
387; Act March 3, 1891, c. 542, 26 Stat. 968; Act March 12, 1894, 
c. 37, 28 Stat. 41 ; Act Aug. 18, 1894, c. 301, 28 Stat. 390. In the case 
at bar the appropriation is made "to meet the expenses of protect- 
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ing timbër on public lands," etc., "* * * provided that agents 
and others employed under this appropriation shall be selected by 
the Secretary of the Interior." In the one case the Secretary of 
the Treasury is authorized to "appoint suitable officers"; in the 
other, the Secretary of the Interior is authorized to "employ agents 
and others." In the common acceptation, the meaning of the words 
"appointment" and "employment" is quite différent. An officer is 
usually appointed, while a person employed is spoken of as an "em- 
ployé," and but rarely, if ever, as an "officer." 

The Century Dictionary defines "appointment" as "the act of ap- 
pointing, designating, or placing in office. An office held by a per- 
son appointed." 

Among the définitions given to those words by the courts are the 
following : 

"Appointment la the désignation of a person by the person having authority 
therefor to diseharge the dutles of some office or trust." State v. New Orléans, 
41 La. Ann. 156, 6 South. 592. "Where the sélection of an ofBcer is referred 
to some functionary, it is called an 'appointment.' " Speed v. Crawford, 60 
Ky. 207. 

The définition of "employé," as given by the Century Diction- 
ary is : 

"One who works for an employer; a person working for salary or wages; 
applied to any one so working, hut usually only to clerks, workmen, laborers, 
etc., and but rarely to the higher offlcers of a corporation or government or 
to domestic servants." 

In re Cortland Manufacturing Co. (Sup.) 45 N. Y. Supp. 630, an 
employé is defined to be a person who is employed; one who works 
for wages or a salary. 

In Palmer v. Van Santvoord, 153 N. Y. 613, 47 N. E. 915, 38 L. R. 
A. 402, the court held : 

"An employé Is one who works for an employer; a person working for a 
salary or wage. The word is applied to any one so working, but usually only 
to clerks, workmen, laborers, etc., and but rarely to offlcers of a government or 
corporation." 

In the McGregor Case the statutes under which the indictments 
were drawn (sections 1781, 1782, Rev. St. [page 1312, U. S. Comp. 
St. 1901]), include any "officer or agent" of the government (section 
1781), and "other officer or clerk in the employ of the government" 
(section 1782). 

In the McCrory Case, the court expressly holds that letter car- 
riers are officers, because they are appointed by the Postmaster 
General, the head of a department, under authority of an act of 
Congress. 

This revièw of the cases relied upon by the district attôrney clear- 
ly shows that they are not applicable to the case at bar, and that the 
demurrer to the indictmént should be sustained. 
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D. A. TOMPKINS CO. v. MONTICELLO COTTON OIL CO. et aL 
(Circuit Court, S. D. Georgia, W. D. April 21, 1905.) 

1. Statdtobt Liens— Conteacts—Perfoemancb— Time. 

A contract for the coQStruction and setting of mill mactiinery provlded 
that tbe seller's work sliould be considered completed when the mill was 
set in motion and eacli machine put on its legitimate work, at which tlme 
complète settlement should be made for unpaid balances ; that the plant 
would not be delivered to the purchasers until such settlement was com- 
pleted ; and that the mill should be completed, ready for opération, on a 
specifled date. Held, that the tlme flxed for the completion of the con- 
tract was of its essence, and, on the seller's failure to complète the same 
until long after the time specifled, It was not entitled to a statutory lien 
under Code Ga. 1895, §§ 2801, 2804, giving to contractors for building fac- 
tories, and furnishers of material and machlnery therefor, etc., a spécial 
lien on the real estate, "provlded the contractors hâve made a substantial 
compliance with their contract" 

2. Same— CoNTEACTS— CoNDiTioNAL Sale— Equitable Mobtgage. 

A contract for the purchase of machlnery and mill equipment provided 
that the title to the machlnery and equipment should remain In the seller 
until payment of the priée; that failure to exécute notes and deliver 
the same as provided in the contract, or to pay any of the amount speci- 
fled at maturity, should entitle the seller to take possession of the ma- 
chlnery and other property named, and sell It by private or public sale 
after 30 days' advertisement, without process of law, and retain any 
balance unpaid, together with interest, traveling expenses, and attorney's 
and other fées connected with collection, and pay the buyers any sur- 
plus, and collect from them any deflclency. Held, that such contract was 
not a condltlonal sale, but, at most, an équitable mortgage. 

8. Same— Bnfobcement. 

Where a contract to purchase mill equipment and machlnery consti- 
tuted a mère équitable mortgage thereon to secure the priée, and it ap- 
peared that the purchasers were solvent, and that the seller had made 
default in complying with Its contract within the time specifled, and that 
the buyers had suffered considérable damage thereby, such mortgage 
would not be enforced in equity, except to the extent of the amount due 
on the contract after deducting the buyers' damages. 

4. Same— Attobney's Fées— Expenses. 

Where an équitable mortgage on mill machlnery and equipment pro- 
vided that in case of enforcement the seller should be entitled to retaln 
from the proceeds of a sale of the machlnery any balance of the prlce 
unpaid, together with interest, traveling expenses, and attorney's and 
other fées connected with collection, but the buyers had a meritorious 
défense to a part of the amount claimed, no allowance would be made for 
attorney's or other fées connected with the collection. 

In Equity. 

Robert C. Alston and Merrel P. Callaway, for complainant 
John R. L. Smith and Greene F. Johnson, for respondents. 

SPEER, District Judge. This cause is under considération for 
final decree. Ail of the évidence has been taken and submitted to 
the court. The contentions of the parties hâve been fully argued, 
and the court has taken time for considération. 

The case is a bill brought in equity to enforce the recovery of the 
price of certain machlnery and equipment used in the manufacture 
of oil from cotton seed. The cost of the machlnery, equipment, 
187 F.— 40 
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and installation was $19,000. The complainant is a manufacturer 
and dealer ih such machinery, and a contracter for its installation. 
The défendants were the projectors, and subsequently became the 
incorporators, of the Monticello Cotton Oil Company. While thèse 
persons, as the contract was made with them, were made parties, 
the principal défendant is the oil company. It appears from the 
évidence that the machinery was manufactured or furnished by the 
complainant, and installed in the mill of the défendant company. 
A dispute arising between the parties, and it being denied by the 
défendants that there was a substantial compliance on the part 
of the complainant with its contract to furnish and install the ma- 
chinery within the time limited, payment of the full amount claimed 
was denied. The bill was then brought. As originally presented, 
this had a double aspect. It was alleged that complainant was en- 
titled to a materialman's or contractor's lien, as defined by the law 
of Georgia. A suitable prayer was made for the enforcement of 
such lien. It was also alleged that the contract between the par- 
ties was a conditional sale, and, since the condition of payment had 
not been complied with, the bill also presented a prayer for an 
order directing the recaption or restitution to the complainant of 
the machinery and equipment sold, delivered, and installed. How- 
ever the averments and the prayer with relation to this construc- 
tion of the contract are not merely for recaption. It is alleged that 
sirice the machinery has been installed and attached to thé realty, 
or otherwise built into the plant, it is impossible to retake it in its 
entirety without great loss, and the court is asked to frame such a 
decree as will enforce the équitable rights of the vendor. While 
the bill rested in the form thus "described, a démarrer was inter- 
posed thereto. The principal ground of this was that the court was 
without équitable jurisdiction. It appearing, however, to the court 
that the bill, by its averments, made obviously a case for the en- 
forcement of a statutory lien authorized by state law, this demurrer 
was overruled. Answer and replication having been filed, and the 
évidence taken, the case wàs assigned for hearing. On the hearing 
the complainant amended its bill; alleging, in substance, that the 
contract. reli«d on must be treated as a chattel mortgage, and ac- 
companied this amendment with a prayer seeking to enforce it as 
such. This amendment, 'having been allowed, reppened the case 
to the usual défenses. An additional demurrer was interposed upon 
the ground that the contract was in no sensé a mortgage, and other- 
wise objeçting to the amended bill for the want of equity, etc. This 
demurref/ while ai-gued, is, by consent of counsel, to be considered 
and determined in connection with the whole case. 

The questions involved hâve not been free from difficulty. The 
contract is set out in a prjnted and written order. The blank order 
was, furnished by the Tompkîns Company, as is usual with them in 
such transaction. It was completed and signed by the défendant 
company, or, more accurately, by the projectors, who were aîter- 
wards the incorporators., Of the responsibility of thèse parties, in 
case liability is established, there is no question. The order is in 
évidence, and its material stipulation wîU be presently considered. 
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ïts acceptance by the complainant, along with certain "gênerai con- 
ditions," constitutes the contract. Thèse gênerai conditions accom- 
panying the order are also in print and in writing, and, it is con- 
ceded, were agreed to by the complainant. They contain the fol- 
lowing material stipulations : 

"Our work is to be considered completed when the mill is set in motion, and 
each machine is put on its legltimate work. At this time complète settle- 
ment must be made for unpaid balances in cash or by notes, as per order 
sheet. 

"The plant will not be delivered over to purchasers until this settlement 
is completed as above. 

"We guarantee ail machinery and equipment to be flrst-class in material 
and workmanship, and to work well for the purposea intended, if properly 
used. 

"In case of original defect in any machine or part of machine, we agrée 
to make good the defect by supplying a new machine or new part." 

Thèse are the printed covenants. Another, in writing, and that 
upon which the controversy practically dépends, was added. It 
is this : 

"Mill to be completed ready for opération on Sept. 15th, 1902." 

The contract thus created by the order, the gênerai conditions, 
and the acceptance will be found to contain no spécification creating 
in behalf of the complainant the statutory lien relied upon. The 
law of Georgia authorizing or creating such a lien is found in sec- 
tion 2801 of the Code of 1895. This provides : 

"AU contractors for building factories, furnishing material for the same, 
or furnishing machinery for the same ; and ail machinists and manufacturera 
of machinery, including corporations engagea in such business, who may 
furnish or put up in any county of this state any steam mill or other ma- 
chinery, or who may repair the same; and ail contractors to build railroads, 
shall each hâve a spécial lien on such real estate, factories or railroads.'' 

Section 2804 provides: 

"To make good the liens specifled in section 2801, they must be created and 
declared in accordance wlth the followlng provisions, and on fallure of either 
the lien shall cease, viz. : (1) A substantlal compliance by the party claiming 
the lien with his contract for building, repairing, or improving, or for ma- 
terials or machinery put up or furnished, as set forth in said section. (2) The 
recording of his claim of lien within three montha after the completion of the 
work, or within three months after such material or machinery is furnished." 

Now it is insisted for the défendants that there was no such sub- 
stantlal compliance with its contract by the complainant as would 
make good this lien. This contention, in our opinion, is supported 
by the évidence. It is plain that time was of the essence of this 
contract. As we hâve seen, it was expressly contracted in writing 
that the mill should be completed on the 15th day of September, 
but this was not done. The machinery was installed imperfectly 
not until the 6th of November, and even then was operated by the 
skilled workmen of the complainants until the 8th of December, 
when the machinery was so sufficiently adjusted that it might be 
turned over to the défendants. Now the written covenant as to the 
date of completion was made with a definite purpose. This was 
to enablé the parties who were investing their means in the oilmill 
to utilize the cotton seed of the current crop year. It indeed.ap- 
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pears from the évidence that there were on the ground a number cf 
competitors of the Tompkins Company, ail engaged in the manu- 
facture of such machinery and in the construction of such mills, 
who competed strenuously for this contract. It also appears that 
the contract was given by the défendant company to the Tompkins 
Company because the latter undertook to hâve the mill completed at 
the time explicitly named in the written addition above mentioned, 
as the othèr bidders could not do. That the complainants failed to 
comply with this condition is indisputable. That such failure neg- 
atived such a substantial compliance as would make the lien good 
is equally plain. Much is said in the argument and in the briefs 
of counsel with regard to the amount of damages resulting to the 
défendant company. It is perhaps not material, in deciding wheth- 
er or not the lien is good, that the court should make a définitive 
iînding as to damages. It is perhaps suificient to déclare that ap- 
préciable damages resulted. The proof is abundant to demonstrate 
that, relying upon the promise of the complainant as to the date of 
completion, there were preliminary purchases and storage of large 
quantities of cotton seed. This resulted in injury and consid- 
érable loss. There were other alleged deficiencies in performance, 
for which damages are claimed, and in view of which it is insisted 
that there was no substantial compliance with the contract. When 
the mill was finally completed and tendered, thèse questions were 
raised, and the défendants refused to accept the mill until it was 
agreed in writing that they might do so without préjudice to their 
claim for injury and damage resulting from the delay. The court 
has felt obliged, therefore, to consider ail the évidence sliowing 
want of substantial compliance and the resulting damage, and, 
when this is precisely ascertained, to direct that the sum thereof 
shall be subtracted from the total amount which the complainants 
claim. To détermine the lien claimed to be good, it would be in- 
cumbent upon the court to hold that the défendants did not sufïer 
any substantial damage because of the complainant's delay. This, 
in view of the évidence, would be quite unjustifiable. The effort 
on the part of the complainant to justify its delay by the anthracite 
coal strike in Pennsylvania does not seem meritorious. There is 
perhaps a remote possibility that this conflict between capital and 
labor may hâve had some effect on this, as upon any similar con- 
tract, but the connection is too remote to be judicially appréciable. 
For thèse reasons, we hold that the proof does not establish the lien 
of a manufacturer and contracter, and must deny the prayer to en- 
force such lien. 

The prayer that the contract shall be treated as a conditional 
sale, in view of ail the évidence, must also be denied. It is plain 
enough that there is on the face of the order an apparent attempt of 
réservation of title by the complainant. In ail such cases, however, 
the court must look at the entire transaction, and ascertain what 
was the true intent of the parties. As stated in the very récent 
work of Isaac on Conditional Sales, par. 13 : 

"It sometlmes becomes diffietilt to détermine whether a partîcular transac- 
tion consUtutes a mortgage or a conditional sale. In such cases the question 
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must be determined by a considération of tbe cîrcumstances of the case and 
the intention of the parties." Cltlng 1 Jones on Mortgages, § 258. 

The learned author continues: 

"In doubtful cases the courts are incllned to construe the transaction as a 
mortgage, rather than a conditional contract of sale, for the reason that an 
error which couverts a conditional contract of sale Into a mortgage is less 
harmful than one which converts a mortgage into a conditional sale. Pioneer 
Gold Mining Co. v. Baker (C. C.) 23 Fed. 258; Dunbar v. Rawles, 92 Am. 
Dec. 311." 

This view finds strong support in the case of Herryford v. Davis, 
102 U. S. 346, 36 L. Ed. 160. There the question was whether the 
contract constituted a mortgage or conditional sale. "What, then," 
said Mr. Justice Strong, for the court, "is the true construction of 
the contract? The answer to this question is not to be found in any 
name which the parties may hâve given to the instrument, and not 
alone in any particular provision it contains, disconnected from ail 
the language they hâve used. It is the légal efïect of the whole 
which is to be sought for. The form of the instrument is of little 
account." After reciting the provisions of the contract, the learned 
justice continues : 

"In vlew of thèse provisions, vee can corne to no other conclusion than that 
it was the Intention of the parties, manlfested by the agreement, the owner- 
Khip of the cars should pass at once to the rallroad company, In considération 
of thelr beconiing debtors for the prlce. Notwlthstandlng the efforts to cover 
up the real nature of the contract, Its substance was an hypothecation of the 
cars to secure a debt due to the vendors for the prlce bf a sale. The railroad 
Company was not accorded an option to buy or not. They were bound to pay 
the prlce, either by paying their notes, or surrenderlng the property to be sold 
iu order to make payment. This was in no sensé a conditional sale. This 
giving the property as a securlty for the payment of a debt is the very essence 
of a mortgage, which has no existence In a case of conditional sale." 

When we look at the intention of the parties in the case before 
the court, it is apparent that, notwithstanding the verbal réserva- 
tion of title in the order, neither anticipated that the réservation 
should be made effective as such. If, however, the contract be held 
to constitute originally a conditional sale, with the express right of 
recaption in the vendor, the court would not now, under ail the 
circumstances of this case, permit the destruction of the mill of the 
défendant company, when there is no good reason why this should 
be done. The company and the incorporators who signed the con- 
tract are whoUy solvent. There is no averment or prêteuse to the 
contrary. The complainant will hâve no difficulty in enforcing any 
recovery we may decree. The amount justly due is in fair dispute. 
It would be unconscionable, therefore, to grant to the complainant 
an order which would justify a démolition and. destruction of the 
défendants' solvent and presumably profitable enterprise. It is 
the dut}' of a court of equity, under such circumstances, to secure 
the rights of the complainant with as little injury as possible to the 
défendants. This, as it will presently appear, may be accomplished 
by treating the contract upon which the complainant relies not as 
a lien or a conditional sale, but as an équitable mortgage, not only 
upon the machinery sold and furnished, but upon the real estate 
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to which it has been attached — a mortgage given to secnre the 
amount which may be ascertained as rightly due the complainant. 
In the ascertainment of this, it is equally the duty of the court to 
subtract from the claim the sum of the actual damages which the 
défendants hâve sustained because of any distinct and substantial 
breach of contract for which the complainant may be properly lia- 
ble. 

Our conclusion that this contract créâtes, under ail the circum- 
stances, an équitable mortgage, dépends upon the following ma- 
terial clauses of the order for the machinery : 

"It Is understood and agreed that the tltle to the machinery and equipment 
named shall remain with and be reSted in you until the payment in légal 
currency of ail the above amounts. 

"Fallure to exécute notes and dellver same to you, as provided, or to pay 
any of the above amounts at maturlty, shall entitle you to take possession 
of the machinery and other property named, and sell it by private or public 
sale, after thlrty days' advertlslng, and wlthout process of law, and retain 
and balance that may be unpaid on ail notes, together with interest, traveling 
expenses, attorney's and other fées, connected with collection, and pay us 
any surplus and colleet from us any deflciency." 

Hère, as stated, the title is apparently reserved. This is done, 
however, not for the purpose;of giving the complainant absolute 
control over the machinery and equipment in case default in pay- 
ment shall be made, but merely to secure the amount of its claim. 
It is true that complainant, on such default, is entitled to take pos- 
session of the machinery and other property named. There is, 
however, no independent and absolute right to hold or dispose of 
such property. On the contrary, the complainant is expressly 
obliged to sell it at private or public sale after 30 days' advertising. 
It is also authorized to retain any balance that may be due on ail 
notes, together with interest, traveling expenses, attorney's fées, 
and other fées connected with collection. 'This imports, of course, 
any balance which may remain after the proceeds of such sale are 
credited upon the notes. Even more significant is the stipulation 
that the complainant is obliged to "pay us" (the défendants) any 
surplus. This is also characteristic of a mortgage rather than of 
a conditional sale. If, however, there is not enough of the pro- 
ceeds of the machinery to pay the debt, by the same clause com- 
plainant is given the right to coUect the deflciency from the de- 
fendants. AU of thèse features are characteristic of a mortgage 
rather than a conditional sale. We conclude, as between the par- 
ties to the contract itself, the rights of no third person having in- 
tervened, that this is nothing more or less than an équitable mort- 
gage. This view seems fuUy sustained by the Suprême Court in 
Chicago Railway Equipment Co. v. Merchants' Bank, 136 U. S. 2G8, 
10 Sup. Ct. 999, 34 L. Ed. 349. There the instrument in question 
was a note. It contained this stipulation : 

"On the failure of the maker to pay the principal and interest of any one of 
the notes of said séries, and ail of said notes are given for the purchase price 
of two hundred and iîfty railway freigbt cars luanufactured by the payée 
hereof and sold by said payée to the maker hereof, which cars are numbered 
from 13,000 to 13,249 inclusive, and marked on the side thereof with the words 
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and «tters, 'Blue Line, C. & B. I. R. Co.,' and it is agreed by the maker hereof 
that the title to sald cars shall remain in the said payée uuti! ail the notes of 
sald séries, both principal and the interest are fully pald, ail of said notes 
being equally and ratably secured on said cars." 

It was held that the title was retained only by way of security 
for the payment of the notes, and the agreement for the rétention 
for that purpose was a short form of a chattel mortgage. Said Mr. 
Justice Harlan, for the court: 

"The transaction is, In légal effect, what It would hâve been if the maker, 
who purchased the cars, had given a mortgage back to the payée, securing the 
notes on the property until they were ail fully pald." 

This view would seem to meet and to provide for ail the equities 
of the parties. It accords to the complainant a lien as good as an- 
other for the amount it is actually entitled to recover. It will af- 
ford equal opportunity to the défendants to hâve the amount 
claimed diminished by the justly ascertained damages which it has 
actually sustained for breach of contract. It will préserve the integ- 
lùty of the cotton oil plant, for which the défendants hâve already 
paid the complainant $10,000, and subject it to no such destructive 
process as the removal of its machinery. Thus no unnecessary 
injury will resuit to either party. This construction will, on the 
one hand, avoid the harsh and drastic enforcement of the alleged 
lien— a remedy granted in dérogation of common right — and, on 
the other, the great loss to the parties, after their extensive and 
costly préparation, which would resuit, should the court be obliged 
to sustain the motion to dismiss the bill for want of equity. The 
parties are hère with full proofs. There is the proper diversity of 
citizenship. The jurisdictional amount is also involved. Finding 
the défense in part, at least, meritorious, the court feels obliged to 
disallow the claim for attorney's fées, traveling expenses, and other 
fées connected with collection. Nothing, then, remains to be donc, 
save to ascertain by how much the complainant's demand shall be 
reduced because of the failure on its part to complète the contract 
by the time and in the manner it engaged to do. This task will be 
referred to a master, with direction to compute such damages, and 
to restrict his attention to the évidence upon which the court has 
passed. On hearing the report of the master, and such proceedings 
as may be appropriate thereto, the court will grant a decree to en- 
force the mortgage for the sum ascertained to be due the complain- 
ant, and will at the same time détermine how the costs shall be ap- 
portioned. 
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SALT LAKE HARDWARE CO. v. CHAINMAN MINING & ELECTRIC 00, 
(Circuit Court, D. Nevada. Aprll 28, 1905.) 
No. 756. 

1. Mechanic's Lien— Time foe Piling — Completion of Contbact. 

Where complalnant eontracted to furnish machinery and material for 
a mlll, and to Install the same, the contraet was net completed, so as to 
start the tlme for fliing a mechanic's lien to running, so long as com- 
plalnant's employés were engagea In work In the mlll which was neces- 
sary In order to put the machinery and equipment in the condition re- 
quired by the contraet as orlgiually made or as modified by subséquent 
agreements. 

2. Sauis— EXTBA Matebiaxb. 

Extra machinery and materlals furnished by a contracter for the equip- 
ment of a mlll, and made necessary by changes in the spécifications by 
the owner, are to be regarded as having been furnished under the original, 
and not under an independent, contraet 

3. Same— Validity— Eebob in Statement. 

Mechanic's lien statutes are to be construed so as to effect substantlal 
justice, and a lien wUl not be held void because the statement filed 
claimed more than was actually due, where It was the resuit of mistakes, 
and without fraud or wrongful Intent. 

[Ed. Note. — For cases In point, see vol. 34^Cent Dig. Mechanles' Liens, 
f 253.] 

4. Same— Mining Feopeety Subject to Lien— Nevada Statute. 

Unàei- Cutt. Comp. Laws Nev. § 3881 et seq., which gives a lien on a 
mine for labor or materlals used In the construction of any building or 
superstructure thereon, and on a mlll, manufactory, or hoisting works 
for machinery or labor furnished In Its construction, and provides that 
the lien shall extend to "the land occupied by any building or other super- 
structure, ♦ * • together wlth a convenlent space about the same, 
or so much as may be requlred for the convenlent use and occupation 
thereof," a contracter who furniished and Installed the machinery and ap- 
plianees for a mill at a mine Is not entitled to a lien therefor on an 
electrlc power plant sltuated some miles from the mine on land not con- 
nected therewith, although power Is supplied by sueh plant for the opéra- 
tion of the mlll, but the lien therefor will extend to a group of mines 
constituting the mlnlng property on which the mill Is sltuated, and to 
reduce the ores from which it was bullt 

In Equity. Suit to establish and enforce a mechanic's lien. 
See 128 Fed. S09. 

S. Summerfield and Charles C. Dey, for complainant, 
Cheney & Massey, for défendant. 

IIAWLEY, District Judge (orally). This is a suit brought under 
the provisions of the mechanic's lien laws of Nevada (Cutt. Comp. 
LavifS, § 3881 et seq.) to foreclose a mechanic's lien upon defend- 
ant's mill and mines situate in White Pine county, Nev. In its 
claim of lien the complainant states that on March 15, 1901, "this 
lien claimant and said Chainman Mining & Electric Company made 
and entered into a certain contraet in writing, wherein and whereby 
this lien claimant agreed and undertook to furnish certain mill ma- 
chinery and material, and construct and install the same into a mill 
for said Chainman Mining & Electric Company upon the premises 
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hereinafter described, and said Chainman Mining & Electric Com- 
pany agreed to pay this lien claimant the sum of $50,097.50 there- 
for. That said contract specified the various articles of machinery 
and material to be furnished. * * *■ That acting under said 
contract, and pursuant to the terms thereof, and as a continuons 
part thereof, this claimant furnished said machinery and material 
to said Chainman Mining & Electric Company, and installed and 
constructed the same into a mill upon the mine of said company, 
* * * and during the progress of said work, and as a continuous 
part of the performance of said contract, furnished and installed in 
said mill, at said company's instance and request, extra material, 
machinery, and fixtures, not provided for or mentioned in said 
contract, of the aggregate value of $3,311.12. * * * Upon which 
indebtedness it has paid the sum of $±1,751.28, leaving due, owing, 
and unpaid the sum of $11,657.34, with interest thereon at the rate 
of 8 per cent, per annum froni July 31, 1902, after deducting ail 
just crédits and offsets. That the first of said material and work 
was furnished on the 22d day of May, 1901, and the last thereof on 
July 16, 1902." There are several separate and independent ques- 
tions presented in the suit, which will be noticed under separate 
heads. 

1. Was the lien of complainant filed within 60 days after the 
completion of the contract? When was the furnishing of the ma- 
chinery and its installation in the mill completed? The daim on 
behalf of complainant is "that the last work was performed and 
material furnished on July 16, 1902." On behalf of défendant the 
claim is "that the contract of the complainant was completed in 
December, 1901, and at a date not later than May, 1902." This 
point présents some différence in the opinion of the respective par- 
ties as to when the contract should be considered as having been 
completed. The complainant, for the purpose of getting its money 
due on the contract, wrote several letters to the défendant, that 
the contract was practically completed in December, 1901. The de- 
fendant, for the purpose of delaying the payment of the money 
due, wrote letters in reply that the mill had not been completed, 
and that there were many things yet to be donc. In a letter of 
March 14, 1902, complainant says: 

"We flnished, or practically flnished, our contract In the latter part of No- 
vember of last year, and the mill should hâve been started iip at that time, 
making our last payment due on or about December 15th, but as we fully 
realized that you were making changes at that time in your management 
and were laboring under disadvantages, we did not push for a settlement. 
or even demand that you start up the mill and test the machinery to find 
if it was perfect, but left It open, waiting the arrivai of Mr. Dunham." 

Under date of March 19, 1902, complainant writes Mr. Dunham, 
"Mr. Weller writes us that you are about ready to start up the 
mill;" and in a letter to Mr. Dunham April 2, 1902, complainant 
says : 

"Our Mr. Forbes calls my attention to a clause in one of your récent letters 
in which you refer to the contract payments not belng due on account of the 
mill not having started. You possibly overlooked the fact that as soon as the 
machinery has been put in motion, that the mill is presumed to hâve started. 
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whetber yon put ore Into It or not Mr. Weller Informa tis that he bas had 
every pièce of macMnery In the mlll In opération. That belng the case, the 
jnill bas started, and you must so consider it." 

On the other hand, défendant, through its superintendent, Dun- 
ham, on May 28, 1902, wrote to complainant, "Your work has not 
ail been completed by a good deal, and there are a number of 
things for you yet to complète;" and on June 12, 1902: 

"We do not see how your contract for machinery and Installation Is fin- 
ished untll the tanks are made tight, the silver plates set, pumps and shaft- 
Ing Installed In a workmanlike manner, one full set of screens furnished for 
each Chllllan mlll, turn-tables made over or new ones, so that the cars will 
run on them, the taillng cara should be put In Une and made over so that It 
wIU not requlre three men and a horse to move them, the turn-tables are 
too small for the cars, and a car wlll not run on them until the guard-rall Is 
eut off ; we lack one set of screens to start the Ohillian mills, the screens you 
sent are too small, and the set that came with the mills are broken. Mr. 
Weller Is and has been working for you on the above Incompleted work. 
Mr. Weller is Installing one of the solution pumps now, up to today it would 
not run, neither pump is bolted down yet. The Une shaft is not in Une, and 
many détails yet to be flnished by you before we can possibly start the ma- 
chinery to glve the mill a test" 

Thèse letters — and thei'e were many others of like import — estab- 
lish the fact that the principal part of the contract in relation to 
the installation of the machinery was performed prior to January 
1, 1902. But there were several other matters which the défendant 
claimed had to be donc by complainant before the contract could 
be fully completed. The court must, therefore, look elsewhere to 
find other facts tending more clearly and directly to show just what 
was donc.' The allégation of the complaint is that the ïast work 
was performed and materials furnished on July 16, 1902. The an- 
swer avers : 

"This défendant Is Informed and belleves, and upon such Information and 
belief allèges the facts to be, that said contract was completed on or before 
the Ist day of December, 1901." 

As bearing on the actual belief and claim of the défendant, it is 
proper to notice the fact that in defendant's cross-bill it is averred : 

"That by reason of the neglect and failure of said Sait Lake Hardware 
Company to complète said contract and said mill withln the time specifled in 
said contract, as hereinbefore alleged, your orator was unable during said 
time, for a period of eight months after said contract and said mill should 
hâve been completed, to operate its said mill," etc. 

It further appears that in December, 1901, défendant changed its 
gênerai manager and other officers theretofore employed by it, and 
the new ofïicers made altérations in the plans and spécifications 
hitherto adopted, which delayed the work on the mill. But, in ad- 
dition to this, without further giving the détails of the testimony, 
it affirmatively appears without any contradiction that Mr. Weller 
was working continuously for the complainant from June 3, 1902, 
up to July 16, 1902, lining up, boxing, calking tanks, setting pul- 
leys, and doing sundry work arising in starting new machinery. 
It is, however, claimed that this work donc by Weller was upon 
additional contracts made by the parties, and no part of the original 
contract. We will hâve occasion hereafter to show the agreement 
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made by the parties for the payment of extra work. Whether the 
work donc by Weller at the dates last stated was necessary work 
vtnder the contract or extra work seems immaterial. It was such 
work, as was stated by defendant's superintendent, necessary to 
be done in order to complète the contract. The work was done at 
defendant's request, and the right of lien attaches when the last 
work is done. 

In New England Engineering Co. v. Oakwood St. Ry. Co. (C. 
C.) 75 Fed. 162, 168, an objection of a similar nature was made, 
which was overruled. The court said: 

"The bill charges that the complainant, at the request of the défendant, 
operated the machlnery after It had been started for a month, and also fur- 
lùshed during that month extra materlals and extra labor, so that the last 
item for labor and materials furnlshed bears the date of the 29th of July, 
while the sworn and itemized statement of account was flled wlth the re- 
corder on the 13th of August. It is very clear from thèse averments of the 
bill that the work under contract and that added by stipulation thereto were 
not completed until the 29th of July. The engine was started on the Ist or 
2d of July, and from that time the complainant claims interest in accordance 
with the terms of the contract, which provides for the second $10,000 cash 
and the delivery of the notes when the machinery is started. I tbink it may 
be very doubtful whether the contract does not mean the startlng of the 
machinery by the street railway company ; but, whether this be true or not, 
it is certain that the work was not done and the materlals were not furnlshed, 
ail of them, within the meaning of the statute, until the 29th of July." 

It was held in Perkins v. Boyd (Colo. App.) 65 Pac. 350, that 
where an agreement to furnish certain material and perform cer- 
tain work is subsequently extended by other agreements, the time 
within which to file a mechanic's lien therefor commences to run 
from the date of the last work done under any of such agreements. 

In Cary Hardware Co. v. McCarty, 10 Colo. App. 200, 215, 50 Pac. 
744, the court, in discussing a similar question, said : 

"The acts of plaintiffs In performing labor and furnishing materials ail 
tended to the accomplishment of one pnrpose, viz., the construction of a smelt- 
ing plant, and were practically continuons. AU of the items In the account 
related to one transaction, and it was thèrefore a continuous account, the right 
to initiate a lien for which accrued from the date of the last item." 

In Mcintyre v. Trautner, 63 Cal. 429, the court said : 

"As appears by plaintiff's testimony, • * • défendant, about the mlddle 
of February, objected that 'the job was not satisfactory, and that he would 
not accept' ; * * * that 'the pipes leaked' ; and requested plaintiff 'to go 
and put them into proper sbape.' The leaking was stopped and the work per- 
fected April 25, 1878. The lien was flled May 24, 1878. Défendant cannot 
be heard to say that the additional work done at his request to complète the 
contract was not a continuation of the prevlous work, and done under the 
same contract. The notice of lien was flled In time." 

See, also, Skyrme v. Occidental M. & M. Co., 8 Nev. 219, 237; 
Watts-Campbell Co. v. Yuengling, 125 N. Y. 1, 25 N. E. 1060. 

From ail the facts and circumstances in this case it is clear to 
my mind that the lien was filed within 60 days after the last work 
was performed, and was in time. Sait Lake Hardware Co. v. 
Chainman M. & E. Co. (C. C.) 128 Fed. 509. 

2. There is some controversy as to the claim in the lien for ex- 
tras, $3,311.12. The record shows that when the original contract 
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was executed it was understood between the parties that, owing 
to the haste in making up the spécifications, there would doubtless 
be some extras, which Mr. Richmond, on behalf of complainant, 
verbally agreed with the agent of défendant should not exceed 
$2,500. At the time of the first payment by défendant on the con- 
tract the agreement as to the extras not exceeding $2,500 was put 
in writing. In relation to the account for extras, it is alleged in 
the complaint: 

"That after the making of sald contract the sald défendant caused sundry 
changes from tlme to time to be made in said spécifications, including changes 
and removal of certain of the machinery and appliances fiirnished, after the 
same had been placed In position in said mill by your orator according to the 
original spécifications. That in making such changes and altérations your 
orator furnished to said défendant, at its spécial instance and request, cer- 
tain extra materlal not Included In sald original spécification, consisting of 
rods, bolts, shafts, pulleys, couplings, pipes, nails, and other sundry appli- 
ances and materlal requlred In the érection, equipment, and installation of 
said machinery In connection with the said changes and altérations required 
by sald défendant. That said extra materlal so furnished and used In and 
about the construction and equipment of said mill for the said défendant were 
and are of the reasonable value of $3,311.12" 

The défendant answered : 

"This défendant admlts that it caused sundry changes to be made in the 
spécifications, as alleged in the bill of complaint herein, and admits that the 
complainant in making such changes and altérations furnished to défendant 
extra materlal, as In said bill of complaint alleged ; but dénies that the extra 
materlal so furnished or used In and about the equipment of sald mill for 
said défendant were or are of the reasonable value of $3,311.12, but, on the 
oontrary, this défendant allèges that said extra materlal so furnished by 
said complainant made necessary by any change or changes in the spécifica- 
tions and used in or about the construction and equipment of said mill does 
not exceed the reasonable value or sum of $500." 

Under thèse allégations in the pleadings there is but one question 
that can properly be raised as to the extras, namely, as to the value 
thereof. The agreement that the extras should not exceed $2,500 
would not be a limitation upon any extras except such as were in- 
tended at the time such agreement was made. 

In Sait Lake City v. Smith, 104 Fed. 457, 466, 43 C, C. A. 637, 
the court said : 

"The dry words and broad stipulations of contracts must be read and In- 
terpreted in the llght of reason and of the subject contemplated by the parties. 
The stipulation common to many corporation contracts that contractors may be 
required to perform extra work at the priée named in the agreement or fixed 
by an englneer Is limited by the subject-matter of the contract to such pro- 
portionally small amounts of extra work as may become necessary to the 
completlon of the undertaking contemplated by the parties when the con- 
tract was made." 

There were no false terms and conditions stated in the lien, or 
any fatal variance between the statements as therein made and the 
proofs given at the trial. There is no évidence that the recorded 
claim covers machinery and materials not properly included in the 
contract. The extras allowed were used by reason of altérations 
and changes made in the work under the contract, and this fact 
shows that no ségrégation is required to be made. The extras must 
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be considered as having been furnished under the terms of the con- 
tract by the express agreement of the parties thereto. The testi- 
mony, carefully considered, does net show that the extras con- 
stituted an independent contract. It is true that the right to en- 
force a mechanic's lien dépends upon a compliance with the re- 
quirements of the statute. Technical accuracy, however, is not re- 
quired. The courts hold that a substantial compliance is ail that 
is essential. 

In Springer Land Ass'n v. Ford, 168 U. S. 513, 524, 18 Sup. Ct. 
170, 174, 42 L. Ed. 562, the court said : 

"Although mechanlcs' liens are the création of the statute, the législation, 
being remédiai, should be so eonstrued as to effeetuate Its ob.iect. Davis v. 
Alvord, 94 U. S. 545, 24 L. Ed. 283; Mining Ce. v. Cullins, 104 TJ. S. 176, 
26 L. Ed. 704. Substantial compliance, in good faith, with the requirements of 
the particular law, is sufflcient, and the test of such compliance is to be found 
in the statute itself ." 

In Skyrme v. Occidental Mill & Mining Co., 8 Nev. 219, 239, the 
court said : 

"The statute in regard to mechanics' liens was intended by the Législature 
as a protection to materlalmen, contractors, and laborers, and lien claimants 
are requlred substantially to comply with its provisions in order to obtain 
the security which it affords. As was said In Putnam v. Ross, 46 Mo. 338 : 
'The whole course of législation on the subject shows that it has been the in- 
tention of the Législature to avold unfriendly strictness and mère technicality. 
The splrit and purpose of the law Is to do substantial justice to ail parties 
who may be afCeeted by Its provisions.' " 

The only variance between the lien as filed and the proof offered 

at the trial is shown by the record as follows : 

Contract priée $50,097 50 

Extras 3,311 12 

Total $53,408 62 

Crédits 41,7.r)l 2S 

Balance $11,657 34 

The proof s show : 

Contract priée $50,097 50 

Payments thereon : 

May 1, 1901, $16,098 60 

May 25, 1901 10,009 17 

July 6, 1901 8,495 84 

41,863 61 

Balance due on contract $ 8,233 89 

Extras furnished $3,311 12 

Lésa material not used 861 23 

2,449 89 

Balance $10,683 78 

It will thus be seen that the amount claimed in the lien exceeds 
the amount proved by $973.56. This was fuUy explained at the 
trial. There was a clérical raistake in the aggregatc crédit, given 
in the lien at $41,758.28. The proof at the trial showed that this 
crédit should hâve been $41,863.61, an error of $112.33. A clérical 
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mistake also is shown to hâve occurred in the item for extras by 
a failure to deduct therefrom the sum of $861.23, being the value 
of certain materials which were included in the contract, but not 
used. If mechanics' liens are to be construed so as to effect sub- 
stantial justice, it cannot sensibly be claimed that a lien should be 
held void because it claimed a greater sum than was actually due, 
when, aï hère, it is évident that it occurred without any fraud or 
wrongful intent. 

3. It is argued by defendant's counsel thât two checks of $5,000 
each, given by défendant on December 6, 1901, to Mr. Richmond, 
the manager of the machinery department of; complainant, should 
hâve been credited as a payment on the contract. No such claim 
is made in the answer. It was shown by the testimony that the 
checks were paid to Mr. Richmond under a pressing demand for 
money, on an open account for machinery and materials purchased 
by défendant from complainant. This account has nothing what- 
ever to do with the contract or the extras hereinbefore mentioned. 
In fact, there was never any controversy whatever between the par- 
ties as to the amoimt due on the contract. There was some con- 
fusion as to certain statements rendered by the complainant, which 
included the extras. The item of $3,423, referred to, included the 
sum of $2,449.89 extras, "and the excess of that amount was the 
unpaid amount of the open account." The whole matter as to the 
discrepancies is fully explained in the testimony. On June 25, 
1902, complainant wrote to défendant : 

"It came to the writer's attention that our blll for extras furnîshed during 
the construction of the mill had never been chargea to the proper account. We 
are therefore charging your ledger account today with the amount of our bill 
for extras amounting to $2,449.89, and this amount will in the future appear 
on statements rendered you." 

Thereafter, on August 19, 1902, complainant sent a statement 
to défendant, showing the total amount due on contract, extras, 
and open account $11,657.34, and on the 23d received a letter in re- 
ply, stating, "The directors appreciate the fact that this debt should 
be paid promptly." On November 5, 1902, counsel for complainant 
wrote a letter to the secretary of défendant, stating the amount due 
to be $11,657.34. On January 6, 1903, the secretary of défendant 
replied, stating: 

"No one regrets more than our board that this small balance of so large and 
pleasant transaction with your clients should so linger, but, owing to the un- 
fortunate management of last summer, It has thus lingered, and with a little 
more leniency on their part they will get ail o( their debt and interest without 
any trouble." 

Other letters of like import were written by the respective par- 
ties. The défendant always admitted the debt to be due. The 
amount was never questioned in the correspondence. The différ- 
ence between the amount due under the lien and the amount claimed 
by the letters arises from the fact that there was stiH money due 
on the "open account," which cuts no figure in this suit, except an 
open and frank admission that the debt proven under the lien 
claimed is justly due. 
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4. Counsel for défendant does not rely upon the "offsets" claimed 
in the answer, which are, in fact, possessed of nô merit whatever, 
and will not be discussed. 

5. Upon what propérty can the lien of complainant be enforced? 
This is the most important question involved in this suit. It is, 
in many respects, différent from any other case to which the atten- 
tion of the court has been called. In some of its features it may be 
said to be exceedingly close and uncertain. The answer must be 
given upon the facts, considered with référence to the express pro- 
visions of the statute. 

(1) The claim of lien states: 

"That ail the above-mentloned work and labor was performed and ail the 
above-mentloned material and maehinery was used and installed and bulle 
and constructed into a mill upon the mine of said Ohainman Mining and 
Electric Company, which mine is described as foUows, to wit: 'Chainmau 
Consolidated Lode Mining Claim,' designated by the Surveyor General as 'Lot 
No. 65,' consisting of the 'Ohainman,' 'Chainman Gore,' 'Turkey,' and 'V 
claims, especially the 'Chainman' and 'Chainman Gore' mines, upon which said 
mill and réduction work are constructed, and the Chainman mine mill site; 
also the electric plant house of said Chainman Mining and Electric Co., sit- 
uated on lots 6 and 7 of Bk. '4' in Ely, Nevada, Lode Mining Claims, and the 
Chainman mill site — ail being and situate In Robinson mlning district, White 
Fine county, Nevada ; together wlth mill, buildings, water rights, and maehin- 
ery situate thereon and thereto pertainlng, ail being and constituting one 
single and indivisible mine, owned and worked as such by means of common 
shafts, tunnels, and excavations, and also by means of the mill, maehinery, 
and other appliances, structures, and devices thereon and thereto pertaining." 

The complaint copies the description as given in the lien. At 
the trial it was shown that the défendant, in addition to the Con- 
solidated group mentioned in the lien, owned an undivided one- 
half interest in a contiguous claim called the "Joanna," claimed to 
be a part of the "Chainman mine." It was also proven that the 
electric plant described in the lien and bill of complaint was sit- 
uate in the town of Ely, about 2J/2 miles distant from the mine, and 
was run by water, known as the "Georgetown Water Right," owned 
by the Chainman Mining Company ; that this electrical plant fur- 
nished the only motive power that the Chainman Company had 
for running the mill ; that this power was not sufïïcient for operat- 
ing the mill at its fuU capacity, there being only 78 horse power 
in the water right, and it took 90 horse power to operate the mill. 
The power was transmitted from the power plant to the mill by 
copper wire and pôle line owned by the Chainman Company. It 
was also shown that the power for the mine hoisting works was 
steam, which was believed to be suffîcient to operate the mill, but 
that the mill was not equipped for operating by steam power. It 
is claimed by complainant that the electric power and steam power 
were both necessary and required in the opération of the mine and 
mill. The complainant furnished no maehinery or materials under 
its contract or list of extras for the electric light plant. What was 
furnished was on the open account between the parties, and for 
which they are not entitled to any lien. Mr. Richmond, in his testi- 
mony, said : 

"At the time we commenced the Installation of this maehinery the Chain- 
man ilining & Electric Company owned a power plant situated in the town of 
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Ely, which was equlpped with a Rlsdon Impact water wheel, which drove by 
belt connections a ,Westlnghouse alternating current generator. The connec- 
tion between the dltch, the water dltch, and the bars ( ?) was In very bad con- 
dition, and the efflciency of the Risdon water wheel was very low. I received 
an order from the Chalnman Cîompany to supply them wlth a new pipe line to 
supply this plant with water, and also wlth a new water wheel of the Pelton 
water wheel manufacture, which Inereased the efflciency of the plant so that 
they were able to utilize a certain amount of the power of this plant to drive 
a certain percentage of their machinery in their mill. • * * Q. Did any 
part of the materlal that you had contracted to furnish go into the electric 
light plant, two miles from the Chalnman mine? A. Not in my. original con- 
tract. My original contract only contained the electric motors which were to 
be used In conjunction with the electric power house. Q. Where were thèse 
electric motors Installed? A. In the mill. • • ♦ Q. Now, please tell the 
court what materlal, not ineluded in your original contract, was fumished to 
the défendant company and installed by the complainant at * • * the 
defendant's electric light plant? A. I do not think that any of the materials 
that we fumished them for their electric power plant was Installed by our 
men. I thlnk they Installed the materlal themselves. We furnlshed, how- 
ever, a pipe Une, and the water wheel which furnlshed the power to operate 
the generator. Q. Ton dldn't hâve a contract to Install that materlal. did 
you? A. No, sir; that was not in the contract. That was an open order. 

* * • The question of electric machinery was absolutely left out of my 
calculatlons untll after I met wlth the directors of this company in the East, 
at which time they requested me to Include in my contract the electric machin- 
ery they would requlre, so as not to hâve accounts with so many différent 
people, and also as I had spécial freight rates into Ely, and I could take that 
machinery In probably cheaper than they could themselves." 

It is shown by the déposition of Mr. Weller that ail the work 
donc on the power plant was for the Chalnman Company, under the 
direction of Mr. Dunham, the gênerai manager. 

(2) The provisions of the mechanic's lien law (Cutt. Comp. Laws, 
§ 3881 et seq.) having application to the question under considéra- 
tion read as follows : 

"Sec. 38S1. Every person performing labor upon, or furnlshlng materlal 

* * • in the construction of any building or other superstructure, • * * 
and ail persons who shall furnish any timber or other materlal • ♦ • to 
be used In or about any such mine, • ♦ * shall hâve a lien upon sucU 
mine for the amount and value of the work or labor so performed, or mate- 
rlal furnlshed." 

"Sec. 3883. The land occupied by any building or other superstructure. 

* • * together wlth a convenient space about the same, or so much as 
may be requlred for the convenient use and occupation thereof, to be deter- 
mlned by the court on rendering judgment, Is also subject to the lien, If at 
the commencement of the work, or of the furnlshlng of the materials for the 
same, the land belonged to the person who caused sald building, Improvement, 
or structure to be constructed, altered, or repalred." 

"Sec. 3899. Ail foundrymen and boilermakers, and ail persons performing 
labor, or furnlshlng machinery, or bollers, or castlngs, or other materials for 
the construction, or repairing, or carrying on of any mill, manufactory, or 
hoisting works, shall hâve a lien on such mill, manufactory, or hoistlng works, 
for such work or labor donc on such machinery, or boiler, or castlngs, or other 
materlal furnlshed by each respectlvely ; and ail the provisions of this act 
respectlng the mode of flllng, recording, securing, and enforcing the liens of 
contractors, sub-contractors, journeymen, laborers, and others, and the word 
'superstructure*, wherever It occurs in this act, shall be applicable to the pro- 
visions of this section of this act." 

The property mentioned in the lien as the "Chainman mill site" 
should not be ineluded in the decree. It is shown that it was. 
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not upon any part of the Chainman mine, and has no connection 
whatever with the mill upon which the lien is claimed. The in- 
terest in the Joanna mine should also be excluded, because it was 
net mentioned in the description of property claimed to be subject 
to the lien. I am also of opinion that under the facts and the law 
the electric power plant, as described in the lien, should not be in- 
cluded in the decree. 

This brings us directly to the question whether or not the lien 
can be enforced upon the entire group of mines described in the 
lien. The contention of défendant that, if complainant is entitled 
to a lien upon any ground, the same shall be limited to sufi&cient 
space around the mill as may be required for the convenient use 
and occupation of the same, namely, space for "dumps, tailings, 
supplies," etc., falls far short of giving the security which the lien 
laws contemplate should be given, and cannot be entertained. It 
is the duty of the court to consider the object and purpose of the 
parties in installing the machinery, constructing the mill and im- 
provements on the property, in order to reach a proper interpréta- 
tion of the law. The décisions cited by the respective counsel 
were based upon facts somewhat dissimilar from the case at bar. 
Some are founded upon the provisions of lien laws that are différent 
in one state from another, etc. ; others are dépendent upon the rule 
established in varions states as to whether the law should be con- 
strued strictly or liberally. But an examination of the cases will 
shed some light upon the gênerai principles which are applicable 
to the question under discussion. The mechanic's lien law should 
be so construed as to protect lien claimants of whatever kind, 
whether contractors, machinists, materialmen, or laborers, in se- 
curing their claim. This at least should be one of the objects which 
courts should keep constantly in view. It is to secure this end that 
courts hâve held that the lien laws should be liberally construed 
with a view to efifect their object and promote justice. In line with 
this principle, in Phillips v. Salmon River M. & D. Co. (Idaho) 
72 Pac. 886, the Suprême Court of Idaho held, in a foreclosure of 
a laborer's lien upon a group of placer claims, that : 

"Said three mlning claims were bein? worked as one mine, and we think. 
under the évidence, appellant is entitled to a lien upon ail of them, and the 
court erred In ref using to enter a decree foreclosing said claim of lien." 

In Thompson v. Wise Boy M. & M. Co. (Idaho) 74 Pac. 958, 960, 
where a laborer at work as an amalgamator in a mill situate upon 
a quartz mine was held to be entitled to a lien on the mine, the 
court, in its opinion, said : 

"If It be true that the mill was 'affixed to the mine, and was a part of the 
realty,' * * » then work in the mill was as much work in the mine as 
operating a hoist would be work in the mine. * * * The luilling of the ore 
extracted from the mine is as valuable to the mine owner as the extraction of 
the ore ; and where it is milled upon the mine, and in a mill belonging to the 
mine, we see no more reason for denying the man a lien who works in the mill 
than for denying such lien to the man who opérâtes the hoist or runs the cars. 
* * * And we are very strongly inclined to the belief that the Législature 
had the one in mlnd as much as the other when they enacted this law." 
137 F.— 41 
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In Keystone M. Cp. v. Gallagher, 5 Colo. 23, 28, the court said: 

"Blodgett's claim jsJor furnishing the material for and building a house or 
shop contlguous to the mine, and bullt for the use at the mine under the di- 
rection of the mining superintendent. The house was owned by the owners 
of the mine, ànd was a part o£ the mlnlng property, and we see no error In the 
decree In favor of Blodgett and for the sale of the house, together with the 
mine, for the purpose of enforeing the lien." 

In Williams v. Mountaineer G. M. Co., 102 Cal. 134, 142, 34 Pac. 
702, 36 Pac. 388, it was held, under the lien law of California, that 
a claim of lien for materials fui-nished for the construction of a 
mill, tramway, boarding house, and réduction Works upon a mining 
claim should be against the mining claim, and not against the spé- 
cifie Structure upon the mine. In the course of the opinion, the 
court , said : 

"The mill Is not a mère appurtenance for the mine. It Is upon the mining 
claim, and, like the tunnels, tramways, and roads, is a part of the mine." 

In Gould V. Wise, 18 Nev. 253, 264, 3 Pac. 30, 35, the court said : 

"The last point made is that there was no testimony showlng how much of 
the land upon which the réduction works stood was necessary for its con- 
venient use and occupatiou. When the réduction works were leased, the land 
determined by the court as subject to the lien was embraced within the de- 
mised promises. And when the défendant aequired the property he purchased 
this land and the réduction works. This testimony showing that the land 
and réduction works had been leased together and sold together, tends to prove 
that the property subjected to the liens has been treated as a unit, and used 
for a common purpose." 

In Springer Land Ass'n v. Ford, supra, the court had under con- 
sidération the construction of the lien law of Arizona, which gave 
a lien for labor performed or materials furnished in the construction 
of ditches, not only on the ditch and the land through which it was 
constructed, but on so much of the land about the same as might 
be required for its use, "to be determined by the court on rendering 
judgment." The suit was brought to foreclose a mechanic's lien 
upon an irrigating ditch and réservoir System, the land covered 
thereby, the right of way therefor, and the particular lands intended 
to be irrigated. The lower court rendered a decree allowing the 
lien on the ditch and réservoirs, together with the right of way, 
and also on 22,000 acres of land appurtenant to the ditch and to 
be irrigated thereby. The decree was aiïirmed. The Suprême 
Court, in the course of its opinion, said : 

"The truth is that what area of land is subject to lien in a given case 
largely dépends on the character of the Improvement. The extent of ground 
proper and necessary to the enjoyment of a building, a wall, or a fence would 
not be the same as that required for or appertalning to an irrigation System, 
but the principle of détermination is the same. This ditch was to expend its 
waters on this tract, and could not be used or operated without it. Each was 
dépendent on the other, and both were bound together in the accompllshment 
of a common purpose. The lien must àpply to the entire tract or be conflned 
to the right of way through which it took its course, and to narrow it down to 
the latter would be to disregard the very terms of the statute." 

In view of the principles announced in thèse cases, and of ail 
the facts established by the testimony; that the mill in question 
was erected upon the mining ground owned by tlie défendant; that 
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the object in view was the érection and construction of the mill for 
the purpose of working the ores that were to be extracted from 
the group of mines described in the lien ; that the success and use- 
fulness of the mill and of the mine were virtualiy dépendent upon 
each other, and to that extent, at least, they were bound together 
for a common purpose — my conclusion is that the entire group of 
mines as mentioned in the lien and complaint should be held sub- 
ject to the lien. 

Let a decree be entered in favor of complainant in accordance 
with the views expressed herein. 



In re J. H. ALISON LUMBER CO. 
(District Court, S. D. Georgia, W. D. April 29, 1903.) 

1. Bankrtjptcy— Lien. 

Wliere mortgaged property of an insolvent corporation was disposed of 
during a receivership prior to the institution of proceèdings in bankruptcy, 
but neither the receiver nor the trustée in banl^ruptcy received any part 
o( the proceeds, the mortgagee bas no claim on the ftmd In the hands of 
the trustée on account of the mortgage. 

2. Same— Peiobitt oï Claims— Eeceivkb or State Cotjet. 

A receiver appointed by a state court for an insolvent corporation In 
proceèdings instituted shortly prior to bankruptcy proceèdings is not en- 
titled to priority in the bankruptcy court on account of his services ren- 
dered prior to the bankruptcy proceèdings, or of expenses or advances 
made to the estate which did not contribute to the fund in the hands of 
the trustée. 

3. Same— CosTs— Reqxjibing Patment feom Secuked Ceeditobs. 

Secured creditors of a bankrupt who make use of the bankruptcy court 
and offlcers to realize on their security may be required to contribute their 
proportion to the costs of the proceèdings and for the préservation of the 
property during their pendency, where there is not sufflcient unincumbered 
estate, but they cannot be requirfed by the court to pay any part of the 
expenses of a prior receivership in a state court. 

In Bankruptcy. On pétition of J. E. Mercer, receiver appointed 
by state court, for compensation, etc. Pétitions of attorneys for 
fées and pétition of Victoria McArthur, administratrix. 

Minter Wimberly, for receiver. 
George S. Jones, for petitioner McArthur. 

Black & Jackson, D. B. Jay, L. Kennedy, and Haygood, Cheney 
& Stewart, pro se. 

F. S. Harrell, for V. S. Wooley. 
Hal Lawson, for Bowen Banking Co. 
D. B. Jay and L. Kennedy, for trustée. 

SPEER, District Judge. The enactment by Congress of a uni- 
form System of bankruptcy has been repeatedly held to suspend 
the opération of state bankruptcy or insolvency laws. Sturges v. 
Crowninshield, 4 Wheat. 122, 4 L. Ed. 529; In re Smith (D. C.) 2 
Am. Bankr. R. 9, 92 Fed. 135 ; In re Maçon Sash & Door Company 
(D. C.) 7 Am. Bankr. R. 66, 112 Fed. 323, modiiied on appeal 
as Carling y, Seymour Lumber Co., 8 Am; Bankr. R. 39, 113 Fed. 
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483, 51 C. C. A. 1 ; Davis v. Bohle, 1 Am. Bankr. R. 412, 92 Fed. 
325, 34 C. C. A. 372; Parmenter Mfg. Co. v. Hamilton, 1 Am. Bankr. 
R. 39, 51 N. E. 529, 70 Am. St. Rep. 258 ; In re Bruss-Ritter Co., 
1 Am. Bankr. R. 58, (D. C.) 90 Fed. 651. The embarrassments 
which attend the parties in this cause are the direct outgrowths of a 
disregard of that settled doctrine. In November, 1903, the J. H. 
Alison Lumber Company, of Fitzgerald, became insolvent. It sub- 
sequently appeared that it was also bankrupt. A pétition in be- 
half of creditors under the state insolvency law was filed in the 
State superior court of the Oconee circuit against that company. 
After considération of the case made by the bill, that honorable 
court appointed Mr. J. E. Mercer as receiver of the assets of the 
insolvent company. By the decree of his appointment he was or- 
dered to continue the business of the company as a going concern. 
This he did until March 30, 1903, when bankruptcy proceedings were 
instituted. Mr. Mercer, however, remained in possession of the 
assets of the bankrupt concern until a trustée was appointed and 
qualified, when he turned over to that officer the assets in his 
hands as receiver. He also submitted to the court appointing him 
a report of his services as receiver. In this he also gave an ac- 
count of his receipts and disbursements. This report was approved 
by thej'udge of the superior court, who recommended to this court 
that Mr. Mercer's compensation as receiver of the state court be 
fixed at the sum of $1,000. Thereafter the receiver applied to this 
court for the approval of his accounts and for compensation for 
his services. This application was referred to a spécial master, 
with instructions to report as to the accuracy and propriety of 
the accounts, and approximately the sum which should be al- 
lowed as compensation for the services pçrformed, Victoria Mc- 
Arthur, administratrix, also filed a pétition in this court, asking 
that the receiver be required to.pay to her as a part of his ex- 
pansés of opération the value of certain timber used by him. Upon 
the proceeds of this timber she claimed a Hen. Her pétition was 
referred to the master. The usual applications for fées of the at- 
torneys in bankruptcy were also referred. After taking and hearing 
the évidence fully, the spécial master filed his report. From this it 
appears that the accounts of Mr. Mercer as receiver of the state 
court were correct, and that he presented vouchers for ail of his ex- 
penditures made in the opération of the business of the lumber com- 
pany. It appeared that from his own means Mercer had advanced 
$3,451.37 more than had been received by him from the opération 
of his trust, and the master therefore found that the insolvent 
company was indebted to him in that sum. The master also found 
that $750 would be reasonable compensation for the services of Mr. 
Mercer as receiver in the state court and as custodian of the 
assets during the interval between the date of fîling of the péti- 
tion in bankruptcy and the qualification of the trustée. The mas- 
ter having heard évidence as to the character and value of their 
services also reported the amounts which should be allowed the 
attorneys as fées. The claim of Mrs. McArthur against the bank- 
rupt estate was disallowed. On the coming in of the master's re- 
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port the court was advised that most of the machinery and property 
of the bankrupt had been withdrawn f rom the possession of the trus- 
tée. This had been donc under orders granted by the référée in 
favor of creditors holding contracts for rétention of title. It further 
appeared that much other property had been sold by the trustée, 
and the proceeds held to satisfy the lien of certain mortgages on 
practically ail the assets. In addition to this, it appeared that 
a considérable amount of property was burned immediately after 
the trustée took charge. This was mainly lumber, drykilns, and 
the like, on which it was at the time impossible to obtain In- 
surance. The loss it seems, however, fell principally upon indi- 
vidual creditors who had retained title, or who had mortgages 
on the property destroyed. In view of thèse facts it was dis- 
covered that there was not a sufficient fund in the hands of the 
trustée arising from the proceeds of unincumbered property to 
pay the costs, expenses of administration, attorney's fées, the 
compensation of the receiver in the state court, and the sum of 
$3,451.37 advanced by him from his personal means in conducting 
the losing opération of keeping that receivership à going concern 
as ordered by the state court. Certain pressing and obviously 
proper claims received an allowance on account by order of the 
court. A référence was then made to the référée having jurisdiction 
to report : 

"First. As to what priorlty, If any, shall be allowed to the various clalmants 
herein named, ineluding Mrs. Victoria McArthur, should her claim be flnally 
allowed by the court. Second. What proportionate part of the expenses and 
costs of administration should be taxed against thèse or other creditors or 
clalmants, ineluding those who hâve heretofore been paid In full or on ac- 
count of the fund in court or allowed to withdraw property from the hands of 
the trustée." 

The référée, having heard the parties, bas made his report, ex- 
ceptions thereto hâve been filed, and the matter is now for final dé- 
cision. 

It will be recalled that the spécial master disallowed the claim 
of Mrs. McArthur, administratrix. In this finding the référée 
concurred. This claim is based upon the facts following: Mrs. 
McArthur held title to certain timber. The Alison Lumber Com- 
pany had notice of her claim. She had sold the land and timber 
to Swift and Grantham for $350, and had given them a bond for 
title. Swift and Grantham executed and delivered to Mrs. Mc- 
Arthur their promissory note for the purchase price, secured by 
a mortgage on ail the logs and lumber eut from said land, and 
gave to Mrs. McArthur an order on the Alison Lumber Company to 
pay her $1 per thousand feet of lumber manufactured from logs 
coming from said land, to be credited on said note. The logs from 
the timber of Mrs. McArthur were fumished to the Alison Lum- 
ber Company by Swift and Grantham under this arrangement. 
This was the status at the time the receiver appointed by the 
state court took charge of the lumber company's mill. The facts 
were brought to the attention of the state court, and the receiver 
was by that court directed to segregate the lumber eut from Mrs. 
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McArthur's tinibier, and hold it subject to the order of the court to 
be made upon her pétition for payment. Certain lumber was 
pointed eut to the receiver as having been produced from the legs 
and timber in question. It also appeared that at the time Mercer 
was appointed receiver of the lumber company its mill was being 
operated by one Frank Crapp, who had agreed to, pay the lumber 
company $1,000 a month as rental. The receiver continued the ar- 
rangement with Crapp for one month. Crapp eut up and dis- 
posed of Mrs. McArthur's lumber, but omitted to pay the receiver 
anything therefor. This was done while the property was entirely 
in the control of the state court, and three months before bank- 
ruptcy proceedings were instituted. Since none of the proceeds 
of the opération by Crapp wentinto the hands of the receiver, and 
nothing from this source was turned over by him to the trustée, it 
follows that the, proceeds of Mrs. McArthur's lumber form no 
part whatever of the bankruptcy assets. As stated the lumber 
was sawed up by Crapp, who had agreed to pay the receiver 
$1,000 rent for the mill, but who never paid a dollar. This was 
done before bankruptcy. Whatever may be the equities to which 
MrSi Me Arthur is entitled against Crapp, or against Mercer as 
receiver of the state court, or against Swift and Grantham, her 
claim obviously has no relation to the bankruptcy fund in the 
hands of the trustée, or to any fund which may accrue in its behalf. 
Another question arises upon a pétition of Mercer, receiver, 
presented to the référée after the référence above mentioned to 
that oiîîcer was made. In this Mercer recited the fact of his 
appointment as receiver of the state court; that he operated the 
sawmill of the bankrupt company; that, there being no fund in 
hand, he bought timber with his own money and that of his nièce, 
for whom he was guardian, to the extent of $1,850, with which 
to operate the mill ; that from this timber there was eut and 
turned over to the trustée logs that sold for $250 ; that from the 
same timber he himself manufactured lumber of the value of 
$5,801.85 at a cost of $3,?'82, which left a profit of $2,018.85. He 
alleged also that a part of this was used in the préservation of the 
estate, and also that the trustée soid timber turned over to him eut 
from said timber of the value of $800, and that the remainder of 
the timber was sold by the trustée for $1,385.25. He further 
alleged that he spent large sums of money in addition to the above 
for the protection of the estate; that the timber leases were his 
individual property, and that his title never passed to the bankrupt, 
He prayed that the money in the hands of the trustée arising 
from the sale of the lumber, timber, and logs be declared to be his 
property to the amount of $1,850, and that he be declared to hâve 
a lien upon the other funds in the hands of the trustée arising from 
the sale of timber and lumber. This he claims under the lien laws of 
Georgia. Upon this pétition the finding of the référée is as follows : 

"The trustée has in his hands $1,385.25 from the sale of the timber left 
standing and $252 from the sale of logs from this timber, and as much as 90 
par cent of certain lumber turned over by Mercer to the trustée, which the 
trustée sold for the sum of dollars. There was also sold by the trus- 
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tee some riee méâl for $61.25, wliich had been turned over by the receiver to 
him; and that the bankrupt estate Is better off by the sum of thèse four 
amounts, to wit, dollars, from the purchase and opérations of the re- 
ceiver so far as this timber Is concerned, considered apart from his other 
transactions." 

It is not a little embarrassing to the court that the référée on 
thèse important matters has thought proper to make his findings in 
blank. We are enabled, however, to gather from ail of the figures 
and from the testimony of Mr. Mercer that the lumber turned over 
by him to the trustée was of the value of $800. Ninety per cent, 
of this sum — adopting the figure of the référée — is $720. The 
total of the four amounts found in Mr. Mercer's favor by the réf- 
érée, had he appropriately written his figures in the blanks, will 
be $2,418.50. The référée further finds that for the remainder of 
Mr. Mercer's advances, expenses, and compensation as receiver he 
is not entitled to any lien or priority, but has only an unsecured 
claim against the estate, standing upon the same footing as any 
other unsecured creditor. While this is a hardship on Mercer, we 
are constrained to approve this finding. It is apparent from this 
record that no creditors other than tliose having liens or priorities 
can beneficially participate in the distribution of the assets. Cred- 
itors having claims to the extent of $13,000 hâve been allowed by 
the référée to withdraw from the estate machinery, timber, and 
other property furnished by them on contracts reserving title in the 
vendor. This was donc in the following manner: Such creditors 
filed before the référée pétitions setting up conditional sales, the 
amount due them, and praying that the trustée be authorized to 
"sell" to them such property in settlement of their claims. At- 
tached to said pétitions is a pétition of the trustée representing 
that it is to the best interest of the estate to accept such ofïer, and 
praying that he be authorized to make the sale. This is foUowed 
by an order of the référée directing the sale to the claimants for 
the amount due them. It is also significant that six of the seven 
creditors who in this manner apparently received fuU settlement 
of their claims were represented by the same attorneys who also 
appear of record as the attorneys for the trustée and for the petition- 
ing creditors. No attention seems to hâve been accorded the rule 
of court on this subject adopted May 30, 1901, as foUows : 

"It Is ordered that In no case shall trustées, receivers or custodians appoint- 
ed in bankruptcy casés employ attorneys to represent them without flrst ob- 
taining an order of the court authorizing such employment. Ordered further 
that in no case shall such trustées, receivers or custodians employ or continup 
as their attorneys a member or members of the bar employed in the same 
cause by the bankrupt or a creditor unless prevlously so authorized by order 
of the District Judge." 

Thèse so-called "sales" or orders allowing vendors to retake prop- 
erty furnished by them were, it also appears, made ex parte, and 
without complying with section 58-4, which requires "creditors 
shall hâve at least ten days' notice by mail of ail proposed sales of 
property." Bankr. Act July 1, 1898, c. 641, 30 Stat. 561 [U. S. 
Comp. St. 1901, p. 3444]. Another creditor— V. S. Wooley— held 
a valid spécifie mortgage on certain timber and other property of 
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the bankrupt. This was given to secure a loan of $3,750 with in- 
tércst at 8 per cent, from June 14, 1902. This property was sold 
by the trustée for $5,060. It follows that the lien of the créditer 
attachée to this fund, and must, uniess otherwise ordered, in its 
entirety be paid therefrom. Since this property brought more than 
the principal and interest of the mortgage, it is presumable that 
a sufficiency to discharge the debt of Wooley is in the designated 
depository as required by law. There is no doubt at ail as to the 
validity or priority of Wooley's claim and mortgage on the property 
conveyed to secure it. 

It is quite impossible to compel secured creditors to pay any part 
of the compensation of the receiver earned in the state court, or 
any portion of his advances there which did not evidentially appear 
to contribute to the fund in the hands of the trustée in bankruptcy. 
The expenses and costs of the bankruptcy court stand upon a su- 
perior footing, and, if there is not sufficient money arising from 
the sale of unpledged property to pay them, it seems that the se- 
cured creditors should contribute ratably to that purpose. They 
hâve appeared in the bankruptcy court, selected it as their forum, 
availed themselves of the services of its officers, and utilized its 
process to collect their claims. We hâve no doubt of their duty 
tô contribute to pay ail such costs and expenses. As stated in Isaac 
on Conditional Sales in Bankruptcy, § 117: 

"Where actual and neeessary expenses hâve been incurred to the estate In 
the préservation of property sought to be reclaimed, the court may tax the 
claimant the whole or any part of such expense. Bankr. Aet, § 64b (1)." 

And section 118: 

"It has been held that, where the property Is sold by consent of the claim- 
ant, the référée and trustée are entitled to commissions on the purchase priée 
In fuU, even when the claimant is the purchaser. In re Sanford Furniture 
Go., 11 Am. Bankr. R. 414." 

Among the claims of this character is that of J. E. Mercer in 
preserving the assets of the bankrupt after the pétition had been 
filed and before a trustée had been elected. For thèse services 
the court v^rill allow him $300, and will approve the finding of the 
spécial master fixing $750 as compensation for his entire services. 
This will leave $450 for his services in the state court. This he 
may possibly recover from the plaintififs in the original suit in the 
state court who secured his appointment on the inoperative insol- 
vency proceeding. This may also be true of the balance of his ad- 
vances and expenses as such receiver, for which priority hère has 
been denied him. The disastrous resuit of the receivership in the 
state court, and the calamity which fell upon the property from a 
iïre after the trustée was appointed, ail of which most unfortunately 
reduced the assets of the bankrupt, will not only defeat the claim 
of unsecured creditors, but will largely reduce the compensation of 
attorneys. Thèse fées will be fixed as follows: Black & Jackson, 
$250 ; Kennedy & Jay, $250 ; Haygood, Cheney & Stewart, $100. 
Thèse sums hâve already been paid on account, and by this finding 
the account is closed. The fee of the attorney for the trustée has 
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not been fixed. This, if allowed, will, of course, constitute a part 
of the expenses in bankruptcy. This attorney is yet attempting 
to coUect funds of the estate, and his compensation may, perhaps, 
be adjusted with large regard to his success. The receiver and 
custodian, J. E. Mercer, has already been paid $1,000 on account. 
This, of course, must be credited on the amount of $2,418.50 for 
timber actually furnished by him to his trust and allowed him by 
the référée as above recited. V. S. Wooley has also been paid 
$1,000 on account of his claim. It follows that the balance of his 
claim of $3,750, with interest from June 14, 1902, at 8 par cent, 
must be paid in fuU. This, however, like payments made or satis- 
fied by the delivery of property for or bought by other secured cred- 
itors, is subject to the ratable déduction to be apportioned on the 
value each received, to pay the costs and expenses of protecting, 
collecting, and administering the property pledged to secure their 
claims, unless it should turn out that there is in the gênerai fund 
a suffîcient sum for that purpose. This is in accordance with the 
finding of the référée as follows: 

"Eaoh of the parties who bave wlthdrawn property sliould contribute to 
this fund, whatever it may be, according to the amount collected on their 
claims, as showu by tlie settleraents niade by them with the trustée. Thèse 
parties are the Bowen Baniïing Ce, Berlin Machine Works, Mrs. Ella Mae 
McCarty, Soûle Steam Feed Works, Continental Gin Ce, Schofleld Sons Com- 
pany, and V. S. Wooley." 

The court has reason to believe from information received from 
the trustée that the latter will probably receive a considérable sum 
from the settlement of certain litigation now pending. It may be 
therefore that it will not be necessary to require the creditors above 
mentioned to contribute to the expenses of the bankruptcy court. 



KUONTHAL WATERS, Limited, v. BECKER. 

(Circuit Court, E. D. Pennsylvauia. April 8, 1905.) 

No. 11. 

1. Cnfaib COMPETITION— DiSTiNCTivE DnEssiiMG— Transfeb of Right bt Sai,b 
OF Business and Good Will. 

Although the name under which an article is sold may be one which 
cannot be appropriated as a technical trade-mark, yet where it has been 
used for many years in connection with a style of package and labels 
which together constitute a distinct! ve dressing for the article, by which 
it has become well known to the trade and to consumers, the right to the 
exclusive use of such dressing is one which passes with the sale of the 
assets and good will of the business, and in which the purchaser Is en- 
titled to protection against a fraudulent imitation. 

[Ed. Note.— For cases in point, see vol. 40, Cent. Dig. Trade-Marks and 
Trade-Naïues, § 98. 

Unfair coniiietition, see notes to Scheuer v. Muller, 20 C. 0. A, 165- 
Lare v. Harper, 30 C. C. A. .376.] 

3- Same— Imitation of Dkessing. 

Complainant and its pvt'decesfiors In ownership hâve for many years 
bottled and sold the vvuters of a vvell-Unovvn minerai spring In Germany 
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under the liame "Blue Label," using therefor a uniform and dlstlnctive 
dressing consisting of a green bt)ttle having thereon a blue neck label 
of peculiar shape, bearlng the words "Blue Label," and a body label 
containing an ellîptical blue panel with white letterlng surrounded by a 
white field with blue lettering. Such water became vvidely known through- 
out the United States under the name of "Blue Label Minerai Water." 
Défendant commenced the bottllng and sale of a différent water, using 
bottles of the same shape, size, and color, havlng thereon neck and body 
labels of tlie same shape size, style, and colors, but having différent 
words thereon, the resemblances between the two as a whole being much 
more noticeable to a person of ordinary Intelligence and observation 
than the différences, and such as were calculated and evidently intended 
to deceive ordinary purchasers. Held, that such simulation of complain- 
ant's dressing, aside from any question of trade-mark or copyright of 
labels, constituted unfair compétition, against which complainant was 
entitled to protection by injunction. 

In Equity. Suit for unfair compétition in trade. On demurrer 
to bill and motion for preliminary injunction. 

Howson & Howson, for complainant. 

James H. Wolfe, Walter C. Pusey, and Joshua Pusey, for re- 
spondent. 

HOLLAND, District Judge. A bill in equity is filed and a mo- 
tion for a preliminary injunction made to restrain unfair compéti- 
tion in trade àlleged to be carried on by the défendant in the use 
of a bottle and dressing for a minerai water so closely resembling 
that of the complainant that the imitation is a fraud not only upon 
complainant, but upon the public. A demurrer was fîled to the 
bill, which was argued together with the motion for a preliminary 
injunction, and both questions will therefore be disposed of in this 
opinion. 

The facts necessary to a complète understanding of both ques- 
tions are as follows : 

(1) Long prior to 1885, Ernst von Eckardstein, a subject of 
Germany, was the owner of a natural minerai spring, known by 
the name of "Wilhelms Quelle," located at Kronthal, Prussia; was 
engaged in bottling minerai water from this spring, and selling it 
to the public as blue label minerai water, in bottles of a certain 
shape, green in color, upon which there has been uniformly ar- 
ranged upon the neck of each a label with the words "Blue Label" 
in white upon a blue back ground. There is also affixed to each 
bottle a body label, with a certain characteristic arrangement of 
colors, type, and panels, and particularly an elliptically shaped blue 
center panel, in which are written words and sentences in white ; 
and this panel is surrounded by a field of white, containing sentences 
and words in blue letters. This dressing of complainant's blue 
label minerai water has been used for a great number of years. On 
Ôctober 10, 1898, Ernst von Eckardstein transferred "ail the good 
will of the business so carried on by him, * * * together with 
ail trade-marks and labels used therein," etc., to the Kronthal Com- 
pany, Limited, and this company, on the 15th day of November, 
1900, conveyed and assigned unto the complainant company "ail 
and singular the property and assets * * * and the good will 
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of the business of the Kronthal Company, Limited," and the com- 
plainant company has bottled and sold this minerai water in bot- 
tles and dressing of the same kind since that time, with the excep- 
tion that the body label has been made somewhat larger. 

(3) Défendant, in the year 1904, began the use of bottles of the 
same shape, size, and color; neck and body labels of the same 
color, excepting the blue is of a slightly deeper shade; same style 
panel; and same color and arrangement of letters, with, however, 
the use of différent words. The resemblance between the complain- 
ant's and defendant's bottle of minerai water when prepared for 
sale is very striking, and much more conspicuous than the différ- 
ences. 

(3) The bill recites that in the year 1889 the body label of the 
complainant was registered in the United States Patent Office as 
a label for use in connection with the bottling and sale of its min- 
erai water, and on or about the 27th day of August, 1895, the name 
"Blue Label" was registered in the United States Patent Office as 
a trade-mark for this minerai water, both of which hâve been used 
continuously since their adoption and registration as neck and body 
labels. So that by reason of the constant use by the complainant 
and its predecessors of this dressing in connection with the sale 
of this minerai water, it has become known to the trade and con- 
sumer throughout the United States as "Blue Label Minerai Wa- 
ter." 

The bill avers, with other facts, by way of inducement, that the 
defendant's dressing is an infringement of complainant's trade- 
mark and registered label, but the injury of which plaintiflf com- 
plains is unfair compétition, which is set forth in the bill as fol- 
lows : 

"Sald minerai water is by reason of your orator's and Its predecessor's ex- 
tensive and constant use in their advertisements and as a trade-mark upon 
the bottles of the name 'Blue Label' known throughout the United States to 
dealers, wholesale and retail, and to consumers, by said name 'Blue Label,' or 
as 'Blue Label Minerai Water.' The words 'Blue Label' mean to the trade 
and to the public generally the minerai water bottled and sold by your orator. 
Furthermore your orator shows unto your honors that by reason of the con- 
tinuous, uniform, and uninterrupted use by your orator and its predecessors 
without change during the past flfteen years both in the United States and 
abroad of their distinctive style of package or dress, to wit, the aforesaid 
quart bottle green in color, and of the shape shown by exhibit 'Complainant's 
Bottle and Labels,' having thereou the characteristic neck label and body la- 
bel heretofore described and also shown in said exhibit, said distinctive pack- 
age has become known to the trade and consumer both in the United States 
and abroad as your orator's, and indicates to the trade and consumer minerai 
water issued by the aforesaid spring Wilhelms Quelle, and bottled and placed 
upon the market by your orator and its predecessors. The gênerai appear- 
ance of the package aforesaid, as shown by exhibit 'Complainant's Bottle and 
Labels,' is a badge long recognized by the trade and consumers, pointlng to 
your orator as the origin of its said minerai water product. Tour orator 
shows unto your honors that the simulation by défendant of your orator's 
labels and distinctive style of package was and is intended and caleulated 
to deceive purchasers into the belief that defendant's goods are the goods of 
your orator, and to enable défendant to pass ofC his goods as and for your 
orator's ; and your orator is informed and believes, and therefore charges, 
that many persons hâve thus been deceived and induced to purchase the de- 
fendant's goods under the belief that they were getting the well-known prod- 
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uets of your orator. Tour orator further shows unto yoiir honors that it haa 
^Ithln the presept year corne to the knowledge of your orator that sald dé- 
fendant Is selling hls aforesaîd minerai water under the name 'Blue Label' ; 
that Is to say when purchasers ask défendant or his agents for Blue Label 
minerai water, thereby meaning the product of your orator, défendant and hi3 
agents are aecustomed to hand said purchaser the aforesaid defendant's prod- 
uct, with the intent and resuit of deceiving said purchasers into the bellef that 
they are getting your orator's product." 

The prayer of the bill is for a provisional or preliminary injunc- 
tion to restrain the défendant from putting up in bottles of a gênerai 
form, shape, and color of complainant's bottles, and marked with 
labels of the form, device, and in the manner complained of, or in 
any other form or device which shall be a colorable imitation of 
complainant's bottled minerai water, and from simulating any of 
complainant's trade-marks or labels, and from passing off in any 
manner whatever, or attempting to pass off, minerai water or other 
beverage not bottled by complainant as complainant's product. 
Other relief asked for in the bill will not be considered, as counsel 
for the complainant has agreed that it would be more appropriate 
to consider the other matters of relief upon final hearing. 

The demurrer to the bill is: (1) That complainant has failed 
to show title to the alleged trade-marks and labels. (2) That the 
bill seeks an injunction for an infringement of trade-mark, and also 
of a certain alleged registered label, and that the two cannot prop- 
erly be joined, as the first cause of action is cognizable under the 
law covering trade-marks, and the second named under the statutes 
covering copyrights. (3) That the bill does not set forth that the 
complainant complied with certain prerequisites prescribed by the 
United States statutes prior to registration of labels. 

1. Where a trade-mark is applied to a commercial article to in- 
dicate its origin at a particular manufactory or place of production, 
or its ownership or origin with a particular manufacturer or dealer, 
and not to indicate that such article is produced by the peculiar 
skill of any particular individual, the trade-mark is transférable, 
and will pass with the manufactory or place of production or with 
the business in which it is used, to a successor to the original pro- 
prietor. Trade-marks of this character constitute a part of the 
assets of an individual, firm, or corporation, and pass under a sale 
of the "assets and good will" of the business, whether specially 
mentioned or not. Laughman's Appeal, 138 Pa. 1, 18 Atl. 415, 5 
L. R. A. 599; Morgan v. Rogers (C. C.) 19 Fed. 596; Paul on 
Trade-Marks, § 116. But it is contended that "Blue Label" can- 
not be appropriated as a trade-mark, and therefore cannot be as- 
signed; but without regard to the question as to whether "Blue 
Label," technically speaking, can be a trade-mark, the complain- 
ant's purchase and use of this neck and body label in combination, 
forming a well-known bottle dressing for this minerai water, in- 
dicating, as alleged, that it is a blue label minerai water bottled 
from Wilhelms Quelle, a well known spring in Germany, gives it 
whatever rights the complainant's predecessors had in and to the 
use of the alleged trade-mark and label under the assignment to it 
of the "assets and good will," so as to enable it to restrain the de- 
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fendant from fraudulently imitating this dressing on an entirely 
différent kind of minerai water for the purpose of deceiving the con- 
sumer. A manufacturer or vendor may hâve no trade-mark, and 
yet may, by usage for a great number of years, of a particular form, 
color, and gênerai appearance of labels and manner of arranging 
the gênerai dressing of an article so as to cause them to be known 
by the public from their gênerai appearance, acquire such a right 
in the indicia thus adopted and used as to enable him to assign it 
with the article of merchandise upon which it bas been used, and 
the assignée may restrain others from fraudulently imitating such 
dressing for the purpose of deceiving the public and enabling an- 
other's goods to be palmed ofï on the public as his. 

2 and 3. The second and third grounds of demurrer are over- 
ruled for the reason that the suit is for the purpose of restraining 
unfair compétition by a fraudulent imitation of the bottles and 
dressing of the complainant, and not for the purpose of restraining 
an infringement of a trade-mark or a registered label, although the 
bill claims a registered trade-mark and a registered label. In or- 
der to sustain a bill for unfair compétition, it is not necessary 
to establish an ownership in a trade-mark, or the proper regis- 
tration of the label. "Irrespective of the technical question of 
trade-mark, the défendant bas no right to dress his bottles up in 
such manner as to deceive an intended purchaser, and induce 
him to believe he is buying those of the complainant." This is 
the charge made in this bill for which the restraining order is asked, 
and, if the facts establish this allégation, plaintifï is entitled to be 
protected. Coates v. Merrick Thread Co., 149 U. S. 563, 13 ,Sup. 
Ct. 966, 1 Iv. R. A. 616; Putman Nail Co. v. Bennett (C. C.) 43 Fed. 
800. The question on the motion for a preliminary injunction is 
whether, taking the defendant's bottle as dressed up for sale, with 
the neck and body labels as a whole, it so far copies or resembles 
the bottle and dressing of the complainant that a person of ordinary 
intelligence would be misled into buying the one supposing that he 
was buying the other. And in such case it has been said that "one 
must be guided very largely by the judgment one forms from the 
use of one's own eyesight." Elaborate descriptions of the points 
of resemblance or those of différence are, taken by themselves 
alone, always unsatisfactory. The eye, at a glance, takes in the 
whole of one exhibit and the whole of another, and the comparison 
thus made of the two is the surest and the only satisfactory way of 
satisfying the judgment as to the existence of the alleged deceptive 
imitation. Lorillard Co. v. Peper, 86 Fed. 956, 30 C. C. A. 496. 
With an exhibit of a bottle both of the complainant and défendant 
before me, dressed up in the style used by both, ready for sale, I 
can, of course, easily distinguish one from the other; but the re- 
semblance between the two is so close that the consumer, without 
close attention, could easily be deceived into accepting the minerai 
water of the défendant when he intended to purchase that of the 
complainant. The bottles are of the same shape, size, and color; 
the neck labels are the same in size and color, placed upon the 
bottle at the same place and same angle; the body labels are the 
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same in color, each containing an elliptically shaped panel of blue, 
with words and sentences of white letters ; the white field in both 
body labels surrounding the blue panel contains words and sentences 
of bjue letters, similarly arranged, and same style and similar 
shape. The différences are found in the use of différent words and 
sentences on the labels, and the blue of the defendant's dressing 
is of a sljghtly deeper shade. The plaintiff has written on the neck 
label the words "Blue Label," and the défendant has "Kosmos 
Springs." Thèse words appear in the body label of défendant at 
the same place and in the same shape as the words "Wilhelms 
Quelle" occupied in the complainant's body label. It might be that 
a consumer who has been accugtomed to purchase the Blue Label 
minçral water in quantity, bottled at the spring known as Wilhelms 
Quelle in Germany, would detect the différence upon comparison ; 
but in the sale of thèse waters ttie purchaser would not likely hâve 
both products together, and the great similarity of the two would 
make him an easy victim to the imposition. Ôf course, the com- 
plainant can hâve no exclusive use of the blue colors, the shape of 
the bottle, nor the coloring words or letters upon the body label. 
Thèse no doubt may ail be used fairly by the défendant; but when 
he arranges his dressing in the use of colors, letters, words, and 
labels in such a combination as to so closely resemble that of the 
complainant as to be calculated to deceive an ordinarily careful 
and intelligent person, he should be restrained. Coates v. Mer- 
rick Thread Co., supra; Scheuer v. Miller, 74 Fed. 225, 20 C. C. 
A. 161; Wellman Co. & Dwire Tobacco Works v. Ware (C. C.) 
46 Ped. 289; Carroll v. Ertheiler (C. C.) 1 Fed. 688; Bernheimer 
V. Ross (C. C.) 73 Fed. 203 ; Enoch Morgan Sons & Co. v. Whittin- 
Coburn Co. (C. C.) 118 Fed. 661; McLean v. Fleming, 96 U. S. 254, 
24 L. Ed. 828; Von Mumm v. Wittemann (C. C.) 85 Fed. 966. 
The following remarks, from a case recently decided are very ap- 
propriate in connection with the facts in this case: 

"Inspection of the labels must carry conviction to any unblased and un- 
prejudiced mind that the later label was prepared by some one who had seeu 
the earller one, and that it was designed not to dlfferentiate the goods to 
which it was affixed, but to simulate a resemblanee to complainant's goods 
sufflciently strong to mislead the consumer, although containing variations 
sufflcient to argue about should the designer be brought into court. This is 
the usual artifice of the unfair trader." Collinsplatt v. Finlayson (C. C.) 88 
Fed. 693. 

In another récent case the same court says: 

"There are as usual a number of mlnor différences between the form and 
the dress of the two packages, which are expatiated upon in the affidavlts 
and the brief ; but no one can look at both packages without percelving that 
there are strong resemblances, which could easily hâve been avoided had there 
been an honest effort to give défendants' goods a dlstinctlve dress." National 
Biscuit Co. T. Baker (C. C.) 95 Fed. 135. 

The demurrer is overruled, and a preliminary injunction awarded. 
Let a decree be drawn in accordance with this opinion. 
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TKANKLIN SUGAE REFINING CO. v. UNITED STATES. 

(Circuit Court, B. D. Pennsylvanla. Aprll 14, 1905.) 

No. 104. 

OtrSTOMS DUTIES — BOUNTIES — OOTJNTEBVAILING DtTTY — SUGAB — DTJTIABLK 

Weight. 

Eeld, tbat the purpose of the provision in section 5, Tarife Act July 
24, 1897, c. 11, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693], authorizing the 
imposition on imported merchandise of an "additional duty equal to 
the net amount of the bounty" paid by the exporting country, was to 
compel the importer to pay the total or net amount o£ the bounty allowed 
on the merchandise, and that It is the duty of the collector of customs 
to adopt such a basls of assessment as wlll accomplish this object. HeU, 
also, that, as the bounty is paid on the basis of the quantity exported, 
it is proper to assess the additional duty on the same basls, and that 
as to sugar, a commodity that nearly always decreases while being im- 
ported, the additional duty should be assessed with référence to the 
invoice weight, or weight at time of exportation, and not the weight on 
arrivai, subjeet to déduction for différence in weight due to any cause 
warranting an allowance. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

For décision below, see G. A. 5,072, T. D. 23,503, which affirmed 
the assessment of duty by the collector of customs at the port of 
Philadelphia on merchandise imported by the Franklin Sugar Re- 
fining Company. 

John G. Johnson, for importer. 

Wm. M. Stewart, Jr., and J. Whitaker Thompson, for the United 

States. 

HOLLAND, District Judge. The collector in this case levied a 
countervailing duty upon the cargo of sugar imported intô the port 
at Philadelphia, per steamship Pilgrim, equal to the net amount of 
bounty paid by the exporting country, according to the invoice 
weight, which was 235,042 pounds greater than the landed weight. 
This ruling of the collector was sustained by a majority of the 
Board of General Appraisers in an opinion filed, which is as fol- 
lows : 

"The protestant Imported from Hamburg, Germany, a cargo of sugar, the 
product of that country. According to the invoice, the total net weight of 
the sugar shlpped was 4,328,000 kilos, or 9,541,509 pounds, being contalned 
in 43,280 bags of 100 kilos each. Upon arrivai of the vessel at the port of 
Philadelphia, it appeared that 23 bags had not been loaded onto the vessel, 
and that the 48,257 bags of sugar shlpped had been reduced in weight from 
9,536,438 to 9,301,396 pounds, which was the weight returned by the United 
States weigher. 

"Regular duty was assessed on the merchandise at the rate provlded by 
law according to polariscopic test, and in the computation of thèse dutles 
the landed weight of the sugar, as returned by the United States weigher, 
was taken. As to this action, no controversy bas arisen. Additional duty 
was levied on the cargo under section 5 of the act of 1897 (Act Julv 24, 1897, 
c. 11, .30 Stat 205 [U. S. Comp. St. 1901, p. 1693]), as sugar upon which a 
bounty had beau paid by a foreign country; and this additional duty was 
assessefl, not on the landed weight, but on the total weight glven In the in- 
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volce, aiminished by tlie welght of the 23 bags shown to bave been short 
sWpped, to wit, 9,541,509, less 5,073, or 9,536,436 pounds. As to this action, 
the importer protests, claiming that the additloiial duty should be assessed 
on the basls of 9,301,396 pounds, the landed weight. 

"This précise question was considered by us in G. A. 4,637 on a protest of 
the same importlng company, and decidcd adversely to the importer. No 
appeal was taken from that décision, but the Importer desires a reconsidera- 
tion of the question by the board. 

"The language of section 5, under which the assessment of additional duty 
was made, is as foUows: 

" 'Sec. 5. That whenever any country, dependency, or colony shali pay or 
bestow, dlrectly or Indirectly, any bounty or grant upon the exportation of 
any article or merchandise from such country, dependency, or colony, and 
sueh article or merchandise is dutiable under the provisions of this act, then 
upon the importation of any sueh article or merchandise Into the United 
States, whether the same shallbe Imported dlrectly from the country of pro- 
duction or otherwlse, and whether such article or merchandise is Imported 
in the same condition as when exported from the country of production or bas 
been ehanged in condition by remanufacture or otherwlse, there shall be 
levled and paid, in ail such cases, in addition to the duties otherwlse imposed 
by this act, an additional duty equal to the net amouut of such bounty or 
grant, however the same be paid or bestowed. The net amount of ail sueh 
bounties or grants shall be from time to time ascertaiûed, determlned, and 
declared by the Secretary of the Treasury, who shall make ail needful régula- 
tions for the identification of such articles and merchandise and for the as- 
sessment and collection of such additional duties.' 

"The Importer, in his protest, claims that the net amount of bounty ou 
German sugars of the kind hère involved, as proclaimed by the Secretary 
of the Treasury, is 2.40 marks per 100 kilos. Department Circular No. 86, 
dated June 20, 1899 (T. D. 21,274), superseded T. D. 18,217, flxing the amount 
of bounty at 2.50 marks per 100 kilos, and proclaimed the rate of 2.40 mark.s 
per 100 kilos, but, as this régulation was issued after the importation of th^ 
sugar hère in controversy, the rate of 2.50 marks per 100 kilos must be taken. 
' "Counsel for the government contends that the use of the words 'net amount 
of any bounty or grant which may hâve been bestowed' indicates that it wa» 
not the intention of Congress to assess the additional duty as a rate, but 
that it was intended to collect an amount equal to the amount of the benefit 
received on exportation. The importer contends, by way of opposition, that 
the words 'net amount,' as found in the collocation quoted, mean exactly the 
same as the same words when used in the next sentence of section 5, thac 
'the net amount of ail such bounties or grants shall be from time to time 
ascertained, determlned and declared by the Secretary of the Treasury,' and 
makes the point that, Inasmuch as the Secretary has declared that the net 
amount equals 2.40 marks per 100 kilos, the 'net amount' must be taken to 
mean a rate. 

"We think there can be no question that 'net amount' is used in both parts 
of this section as meaning precisely the same thing, but whether thèse 
words mean 'rate' or not seems to us immaterlal. The change from the law 
of 1894, which provided a constant spécifie rate for the additional duty, was 
unquestionably for the purpose of making the additional duty In ail in- 
stances, as nearly as could be, equal to the amount paid by the foreign gov- 
ernment, which amount would presumably dlffer from time to time. Con- 
gress, therefore, directed the Secretary to ascertain this amount from time 
to time, to the end that the amount of duty collected shotld always equal the 
bounty paid, however the latter might vary. It is, of course, fahf to assume 
that Congress knew that thé practical opération of section 5 would be to 
establish a rate which should be greater or less from time to time, inasmuch 
as any other method of âscertaining and declaring the amount of bounty 
would be Impracticable ; but it should be noted that the Secretary was not 
bound down or limited to the déclaration of a rate. Congress intended that 
the Importer should be compelled to refund what he had received from the 
bounty-paying government, and it was left to the Secretary of the Treasury 
to ascertain and déclare in whatever manner he chose, either by the déclara- 
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tion of a rate or otherwlse, just what thls amount was. The extra duty, In 
short, was to be collected upon the merchandise upon whlch acd for which 
the bounty was granted, and was to equal the net amount et that bounty. 
This much is perfectly clear from the language used, and it makes no différ- 
ence, therefore, whether the words 'net amount' mean 'rate,' or whether they 
do not. If it appear that a cargo of sugar upon which a bounty has been 
pald has been imported into' this country, an addltional duty equal to that 
bounty must be collected on that cargo. Two conditions only must exist: 
(1) The merchandise must be Imported, and (2) a bounty must hâve been paid 
on that merchandise. It therefore becomes pertinent to Inqulre: 

"(1) What 'article or merchandise' was the product of Germany, and was 
Imported into this country? 

"(2) What was the net amount of the bounty paid upon such articles or 
merchandise so imported? 

"Having ascertained what merchandise was imported, and what bounty 
was paid on the merchandise so imported, the amount of duties to be assessed 
becomes at once apparent 

"No évidence is in the case as to what caused the decrease in the wclght 
of the sugar, or to show that this decrease was due to other than natural 
causes. It Is not disputed, however, that a cargo of 9,536,438 pounds was 
shipped from Germany, and that it was the product of that country; nor 
is it disputed that the cargo — that is to say, the merchandise hère in question 
— arrived wlthin the customs district of Philadelphia. True, it did not ar- 
rive In the condition in whlch It was loaded on board the vessel, and, If it 
were hère only a question of regular duties, there could be no question that 
duty would hâve to be assessed on the merchandise in the condition in whlch 
it was Imported and on the weight as imported. So far as the régulai- 
duties are concerned, this In fact Is what was done, and properly. The long 
line of authorities following the well-known cases of Marriott v. Brune, '■) 
How. 619 [13 L. Ed. 282], and Austin v. Peaslee, 2 Fed. Cas. 235, hâve settled 
this point beyond cavll. 

"But section 5 provides that the addltional duty s.hall be assessed 'whether 
such article or merchandise Is Imported In the same condition as when ex- 
ported from the country of production, or has been changed in condition by 
remanufacture or otherwlse,' and the long Une of authorities relating to the 
assessment of duty on merchandise In the condition as Imported hâve no ap- 
plication. Hère there Is a radical différence between the rule governing the 
assessment of regular duties and that governing articles falling wlthin the 
provisions of section 5. In the one case. If the article has undergone chango 
through remanufacture or otherwlse, duty must be assessed, not on the article 
as it was before it was changed, but on the article as it Is in the condition 
in which it Is Imported. In the other case, the law goes back of the change. 
and assesses an addltional duty equal to the bounty paid, not on the article 
in its Imported condition, but on the article In its original state, whatever 
change may bave occurred In its condition after the payment of bounty and 
before Importation hère. That duty Is not regulated nor made dépendent 
upon any attribute or quallty of the imported article. It is regulated by one 
fact only, namely, the amount of bounty pald on the original article, and 
îts accrual Is dépendent on one condition only, namely, that the article on 
which the bounty was paid is imported. Its condition on arrivai is absolutely 
immaterial. The purpose of section 5 is to take from the Importer the ben- 
eflt recelved on hls cargo, whlch, when paid him, practically amounts to a 
réduction of our dutlable rates; and any theory by which he can import 
hls goods and pay less addltional duty than the net amount on the bounty 
recelved by him would operate to defeat the section. 

"Undoubtedly the importer may, if he can, prove by compétent évidence 
that the whole or a part of the merchandise shipped was not Imported into 
thls country, and If he proves that fact, one of the conditions précèdent to 
the collection of addltional duty not having occurred, he Is relleved from the 
payment of the addltional duties. As to the 23 misslng bags, that proof 
appears, and consequently no addltional duty on those bags has been exacted, 
even though it may be a fact that the Importer was pald a bounty thereon. 
187 F.— 42 
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The balance of the shlpment, however, did arrive, and It avails the Importer 
nothlng, merely to show that Its welght on arrivai was less than when 
shippèd, for this could resuit, and must be assumed in. this case to hâve 
resulted, from a change in its condition while on the vessel. As to this mer- 
chandise, therefore, ail the conditions of section 5 are fuifllled, and the addi- 
tlonal duty must attach. The change in condition was sufflcient to enable 
the cargo to enter at a less amount of regular duty than would be assessed 
on the merchandise in the condition in whlch it was shipped, but that change 
could net operate to lessen the amount of the additional duty, which, by the 
language of section 5, Is Independent of change of condition. Whether its 
weight became less, or whether the cargo became otherwise changed in con- 
dition by reason of remanufacture or otherwise after exportation and before 
importation, does not matter; so long as the cargo shipped was imported into 
this country, It must pay an additional duty, and that additional duty must 
be equal In amount to the amount of the bounty paid on that merchandise. 

"As was sald in G. A. 4,637: 'In the case before us, the sugar has changed 
in condition by evaporation or drainage, but ail of the merchandise exported 
on which bounty was paid has been irbported.' 

"The point has been made that the words 'changed In condition by remanu- 
facture or otherwise' mean only changed in condition by remanufacture, or 
by some process slmllar to remanufacture. But any artiflcial process is a 
proeess of manufacture, and surely the words' 'or otherwise' cannot be con- 
sidered to mean only processes slmilar to manufacture, for that construction 
would be meaningless. The words unquestlonably mean changed in condi- 
tion from any cause, and as 'remanufacture' would cover ail artiflcial pro- 
cesses, so 'or otherwise' will cover such changes as occur from natural causes, 
such as those hère under discussion. 

"As showing what may constitute a changed condition, the case of Knlght 
V. Schcll, 24 How. 532, [16 h. Ed. 760], Is In point. In that case, the United 
States Suprême Court held that barrels shipped empty to Cuba and brought 
back fllled with molasses were not In the same condition as when exported, 
and were not entltled to .free entry. 

"It therefore appears that a certain quantlty of sugar, to wlt, 9,536,438 
pounds, the produet of a bounty-paylng country, was shipped from that coun- 
try, and was Imported into this country, and we corne to our second question, 
namely : What was the net amount of the bounty paid upon that cargo of 
sugar? The protest states that the rate of bounty assessed was 2.712 marks 
per 100 kilos on certain of the sugar, and 2.563 marks per 100 kilos on the 
balance. Thèse figures are evldently obtalned by divldlng the amount of 
the additional duty collected by the weight returned by the United States 
welgher ; but an inspection of the entry shows that the additional duty was 
assessed, not as a duty by weight of the sugar Imported — for the duty on this 
merchandise was exacted only on the landed welght, and as to that there is 
no complaint — but was assessed as an amount equal to the net amount of the 
bounty paid on that sugar ; that is to say, as a payaient to this government of 
a sum of money received as a bounty or grant from the government of the 
country where the sugar was produced. The Secretary of the Treasury 
having, in accordance with section 5, ascertained and declared the net amount 
of bounty paid by Germany equaled 2.50 marks for each 100 kilos, the liqui- 
dating officer, by an arithmetical proeess, arrived at the total amount of 
bounty ascertained and declared by the Secretary of the Treasury to bave 
been paid on the cargo imported, and duty was accordingly assessed on the 
cargo to an amount equal to that net amount of the bounty paid thereon. 
We therefore flnd that the amount of additional duty assessed on the mer- 
chandise hère in question was equal to the net amount of the bounty paid 
by Germany on that merchandise, and hold that the assessment of additional 
duty to that amount was correct. 

"If the Importer's contention be correct that the extra duty must be as- 
sessed only on the landed welght, without requirement of proof as to whether 
or not the deflcieney oociirred through other than a change in its condition, 
then he might. If he chose, hâve taken his cargo from Hamburg to Liver- 
pool, and, after having had the same remanufactured, producing a change in 
condition which would cause a loss In welght. Import the same Into this 
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oountry thus manufactured, and be compelled only to refund so much of the 
bounty recelved on the original exportation as should agrée with the exact 
landed weight. Surely this would not be permissible under the law. It 
would be a nulllfication of the présent tariff provision, and would resuit in 
assessing dutles accordlng to the provision of the act of 1894, which was re- 
pealed, and for which a différent method was provided by section 5 of the 
présent act. It follows that, if it be proper to assess the additional duty 
on the forelgn weight when it Is shown that the loss of weight is due to re- 
manufacture, then it must be equally proper to assess the additional duty on 
the foreign weight when the loss In weight is due to natural causes, and thus 
the argument that the extra duty can be assessed only on the same basis as 
the main duty falls to the ground. 

"It is therefore cleàr that a mère shortage in weight is not prima fade 
évidence that the loss was due to other causes than a mère change in condi- 
tion, and, unless the Importer can show that the diminished weight is due 
to other causes, he must pay over the net amount of the bounty paid to him 
by the government of the country of which the goods were a product. As 
section 5 provides that the additional duty must be paid regardless of change 
in condition, the collector, in assessing the duty hère complained of, must 
be presumed to hâve found that tbe decreased weight was due to change in con- 
dition, and the burden of proof was on the importer to show that it was not. 
This the importer bas not done. 

"In determining how much of this amount of bounty should be handed 
over to this government, Congress bas declared that it shall be based on the 
amount of merchandise exported, and upon w^hlch the bounty was paid. This 
was essential in the case of sugar, where it is conceded that, though less in 
weight, it is still the same article exported. If two vessels should leave two 
différent ports with exactly the same quantity of sugar. In the one case the 
sugar being the product of a bounty-paylng country, and In the other the 
sugar being the product of a nonbounty-paying country, and the cargo of each 
vessel should decrease in weight through natural causes, the owner of the 
flrst cargo would, if this protest be well founded, pay only his duty and his 
extra duty on the landed weight, while the owner of the second cargo would 
pay the same regular duty. But the flrst owner would bave received more in 
bounty than he would pay as additional duty, and he would therefore hâve 
an advantage over the second owner to the estent of the amount of bounty- 
paid on the différence in weight between the exported cargo and the Imported 
cargo. This was the very object sought to be avolded by section 5 In declar- 
ing that a change in the condition of the merchandise should not operate to 
lessen the amount of the additional duty, and the construction sought to be 
placed upon the section by the importer would operate to defeat its apparent 
object. 

"For the reasons above set forth, we overrule the protest, and afflrm the 
décision of the collector." 

The purpose that Congress had in view when it authorized the 
assessment of "an additional duty equal to the net amount of 
bounty" paid by the exporting country was to compel the importer 
to pay the total or net amount of the bounty to the government upon 
the importation, and it is the duty of the collector, in assessing this 
countervailing duty, to adopt such a basis of assessment as will ac- 
compHsh the object at which the législation was aimed, to wit, to 
compel the importer to pay to the government the net amount of 
bounty he received from the exporting country. Section 5 author- 
izes the Secretary of the Treasury to "make ail needful régulations 
* * * for the assessment and collection of such additional 
duties." It was ascertained that the bounty paid by Germany on 
this class of sugar is 2.50 per kilogram, and the Secretary fixed this 
amount to be assessed as an additional duty upon sugars imported 
from that country; but the collector, in order to carry out the ob- 
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ject, and intention of Congress, as expressed in section 5 of the act 
of 1897, in levying this additional duty of 2.50 per kîlogram, must 
necessarily levy it upon the weight or basis upon which it was paid, 
in order that he may collect from the importer the amount of money 
that he (the importer) received from the exporting country. This 
purpose is easily accomplished by adopting, as the collector did, the 
invoice weight. It is manifest that no other basis of assessment 
could be adopted that would accompHsh the object of this législa- 
tion, as sugar nearly always decreases while being imported, and 
other changes may occur, so that the weight upon landing would 
scarcely ever be an accurate basis of assessment, which would resuit 
in the collection pf as much duty as the importer -yvas paid in the 
shape of a bounty. 

The cases cited to sustain the proposition that duties should be 
assessed only upon the merchandise in the condition in which it is 
landed are not at ail in point, as thèse décisions had référence to 
the assessment of either an ad valorem or spécifie duty which was 
to beievied upon the value or the amount of the merchandise ar- 
riving at our ports. But the duty to be levied in the case at bar 
was to accomplish a différent pprposè, to wit, to take from the 
importer the net amount of 'money he received from the exporting 
country. The language of section 5 of the act of 1897 is broad 
enough toauthorize the adoption of such a basis of calculation as 
will accomplish that purpose, which can be donc with certainty 
wh en the invoice weight is taken, as in this case. This does not 
prevent the collector from allowing a déduction from that weight, 
if the évidence and the facts in any particular importation warrant 
it. The finding, however, in this case; is that the diiïerence in 
weight was not the resuit of any cause which entitled them to an 
allowance. , -, 

The ruling of the Board of General Appraisers is affirmed. 



PLUMMBR V. MYEUS. 

(District Court, E. D. Pennsylyanla, May 13, 1905.) 

No. 2. 

1. Bankbuptot— Recovebt of Pbefeeences— Défenses. 

Where a créditer of an insolvent who had sold him goods on crédit 
tbrough an agent took back certain of said goods as a crédit immediately 
before the debtor's bankruptcy, and with reasonable cause to belleve and 
know that he was insolvent, and that a préférence was intended, it Ls 
no défense to an action by the debtor's trustée to reeover the value of 
such goods as a préférence that the çreditor's agent, by a collatéral 
agreemerit with him, had guarantled payment of part of the Indebtedness, 
and that the crédit was applied on such part. 

2. Samb. 

Where the statement of elaim in an action by a trustée In bankruptcy 
to reeover an unlawful préférence, under Bankr. Act July 1, 1898, e. 541. 
{ 60b, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445], allèges that the préfér- 
ence was received by défendant tbrough an agent who had reasonable 
cause to bèlieve and know that the debtor was Insolvent, and that it 
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was thereby Intended to give a préférence, an averment In the affidavlt 
of défense that défendant had no personal knowledge of the aetual in- 
solvency of the debtor States no défense. 

At Law. On motion for judgment for want of sufficient affidavit 
of défense. 

Théodore W. Reath, for plaintiff. 
Hepburn, Carr & Krauss, for défendant, 

J. B. McPHERSON, District Judge. This is a suit by a trustée 
in bankruptcy to recover a préférence from a créditer. The state- 
ment of daim is as follows : 

"The plaintiff, Charles E. Plummer, of Petersburg, state of Virginia, trus- 
tée in bankruptcy of John L. Mulcaha, of Petersburg, Virginia, sues to re- 
cover of the défendant, Angelo Myers, doing business at 311 North Third St., 
Philadelphia, in the state of Pennsylvania, the sum of two hundred dollars 
and ninety-flve cents (.$200.95), with interest thereon, being the value of a 
préférence given sald défendant by John L. Mulcaha, the above-named bank- 
rupt, under the following circumstances, viz. : 

"On the flrst day of April, 1904, the sald John L. Mulcaha, doing a liquor 
business at Petersburg, In the state of Virginia, was by the District Court 
of the United States in and for the Eastern District of Virginia adjudged a 
bankrupt, and this plaintiff was duly chosen as trustée, and was qualifled to 
act as such by the said District Court on the 21st day of April, 1904, and en- 
tered upon the performance of his duties on that date, and is still acting as 
such trustée. 

"On or about the 28th day of March, 1904, said John L. Mulcaha, being 
largely indebted to the défendant and other creditors, and well knowing at 
tne time that he was insolvent and unable to pay his creditors in full, and 
with the intent to prefer the défendant, Angelo Myers, as a creditor, and in 
violation of an act of Congress in such cases inade and provlded, dld allow 
to be withdrawn from his stock of liquors by au agent of the défendant 
whisky to the value of two hundred dollars and ninety-five cents ($200.95) ; 
and said consignment and shipment of whisky, together with its delivery to 
said Angelo Myers as above described, enabled the said Angelo Myers to 
obtaln a greater pereentage of his debt than any other of such creditors of the 
same class. 

"Plaintiff avers that the sald Angelo Myers, or his agent acting therein 
at that time, had reasonable cause to believe and to know that said John L. 
Mulcaha was Insolvent, and that said delivery of whisky to him, the said 
Angelo Myers, was for the purpose of preferrlng him as a creditor of said 
bankrupt. 

"Plaintiff further says the sum of two hundred dollars and ninety-five cents 
($200.95), the value of the whisky shipped to the said Angelo Myers in the 
manner hereinbefore described, is justly due and owing to him as such trustée 
in bankruptcy of the said John L. Mulcaha and interest thereon, for ail of 
which he brlngs this action and asks judgment." 

To this statement the défendant has filed the following affidavit 
of défense: 

"Angelo Myers, being duly sworn according to law, doth dépose and say 
that he is the défendant in the above case, and that he has a just and true 
défense to the whole of the plaintiff's claim of the following nature and 
character, to wit : 

"That défendant is a wholesale liquor dealer in the city of Philadelphia, 
and has been such for upwards of thirty years last past; that ail of the 
transactions which lie had with the bankrupt John L. Mulcaha, of Petersburg, 
Va., were had by and through the agency of one Simon Reichman, a liquor 
salesman living in the city of Philadelphia, Pa. Défendant avers that the 
sald Simon Reichman did sell certain whiskies to John li. Mulcaha, which 
were shipped by the défendant to John L. Mulcaha, amounting in the aggre- 
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gâte to the sum of one thousand one hundred dollars ($1,100). Défendant 
further avers that the sald Relchman, before the goods were shipped, en- 
tered into an agreement or guaranty with the défendant to the effect that 
he, the sald Eeiehman, would guarantee the payment of half of the bill 
of goods so shipped to the sald Mulcaha by the défendant, holding 
hlmself, Relchman, responsible to the défendant, Angelo Myers, for the pay- 
ment thereof In the event of the fallure of the sald Mulcaha to pay his bill. 
Défendant avers that he dld thereafter recelve back from the sald Relchman 
some time durlng the latter part of the month of March or early part of 
.Iprll, 1904, certain whlskles, of the value bf about two hundred dollars 
($200), whlch whlskles were recelved back from the sald Relchman as a crédit 
on account of hls guaranty of the account of the sald John L. Mulcaha. 
Déponent further avers that he had no personal khowledge of the actual 
insolvency of the sald John L. Mulcaha ; that he Is advised and belleves 
that the return of sald whisky of the value of two hundred dollars ($200) 
by the sald Simon Relchman as a crédit on hls, the sald Simon Relchman's 
guaranty. In no wlse constltuted a préférentiel payment in bankruptcy. Ail 
of whlch facts déponent avers and expects to be able to prove on the trial 
of the above case." 

In my opinion, the motion for judgment must prevail. The de- 
fendant admits that he sold ail the whisky to the bankrupt on crédit, 
and the fact that Reichman had made a collatéral agreement, where- 
by he àgreed to guarantee the payment of one-half the account, 
made no change in the title to the goods, and gave Reichman no in- 
terest therein. So far as appears, the bankrupt knew nothing of the 
guaranty — which seems to hâve been a secret agreement between 
Reichman and the défendant — and there is no averment that he was 
indebted to Reichman individually, or was even attempting to trans- 
fer the whisky in controversy for Reichman's private benefit. On 
the contrary, it is clear that Reichman obtained it from the bankrupt 
for the defendant's benefit, and that this object has been fully car- 
ried out by delivery. 

The remaining question is whether the défendant is to be charged 
with knowledge that the transfer of the whisky was intended to 
give him a préférence. The answer is to be found in section 60, 
cl. "h," Bankr. Act July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 
]901, p. 3445]: 

"If a bankrupt shall hâve given a préférence, and the person receivlng it, 
or to be benefited thereby, or hls agent acting therein, shall hâve had reason- 
able cause to belleve that It was intended thereby to glve a préférence, it 
shall be voidable by the trustée, and he may recover the property or its 
value from such person." 

This being the law, it only remains to say that no attempt is 
made by the affidavit of défense to deny the averments of the state- 
ment on this point. The statement déclares : 

"Plaintlff avers that the said Angelo Myers, or hls agent acting therein, 
at that time had reasonable cause to belleve and to know that John L. Mul- 
caha was insolvent, and that said delivery of whisky to him, the sald Angelo 
Myers, was for the purpose of preferring him as a creditor of said bankrupt." 

To this distinct and positive averment the affidavit of défense 
merely sets up that "déponent further avers that he had no Person- 
al knowledge of the actual insolvency of the said John L. Mulcaha," 
nothing whatever being said about Reichman's knowledge or belief. 
Obviously, therefore, the defendant's averment is incomplète. 
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It is therefore ordered that the plaintiff hâve judgment for want 
of a sufficient affidavit of défense, the amount to be liquidated by the 
clerk. 



PAIGE et al. v. TOWK OF EOCHBSTER. 
(Circuit Court, D. Vermont. May 11, 1905.) 

1. RAILEOA.DS— TOWN Aid— SUBSCEIPTIONS— Fedebal Coukts— Jurisdiction. 

Where, under the terms of a town vote granting aid to a railroad Com- 
pany, no cause of action ever accrued to the railroad corporation, but did 
accrue to Its receiver or the assignée of his successor who furnished funds 
to complète the road under an assignment of the subscription, the fact 
that the corporation could not hâve maintained an action in the féd- 
éral courts to recover such subscription because it was of the same 
citizenship as the tovsrn did not deprive such assignée of the right to sue 
in the fédéral courts, under Rev. St. U. S. | 629, providing that fédéral 
courts shair not bave cognizance of any suit to recover a chose In action 
in favor of an assignée, unless a suit might bave been prosecuted in such 
court if no assignment had been made. 

2. Same. 

Where an assignée of a chose In action is entltled to sue thereon alone 
in the fédéral courts, he and his assignées may sue there together as if 
no assignment had been made. 

3. Same— Receivebs— SuccEssoBS. 

Where the receiver of a railroad corporation completed the road, and 
thereby became entltled to a town subscription, the receiver's successor 
was not an assignée, within Rev. St. U. S. § 629, providing that no suit 
shall be brought in the fédéral courts to recover a chose in action in 
favor of an assignée unless the suit might bave been prosecuted In such 
court had no assignment been made. 

4. Same— Stjbsceiptions— CONSIDERATION. 

A town railroad aid subscription, In esnslderation of contributions of 
others to the railroad as a public work bénéficiai to the inhabitants of 
the town and the public, was based on a sufficient considération. 

5. Same— CoNTRACTs— Execution. 

Where a town railroad aid subscription provided that the selectmen 
of the town were authorlzed for and on Its behalf to contract with the 
railroad company, which contract should embody the terms and condi- 
tions of the "foregoing vote," the making of the contract was merely 
authorized, and was not required to entitle the railroad's receiver to the 
benefit of the subscription on compliance with the terms of the vote. 

6. Same— Parties. 

Where a railroad contractor to whom a right to a subsidy had been 
assigiied by the railroad's receiver assigned the same to plaintiff to secure 
funds with which to complète the road, and had no interest in any of 
the property, the mère fact that he had a right to redeem did not make 
him a necessary party to an action to recover such subsidy, the receiver, 
who was a party, being entltled to redeem from him. 

In Equity. 

Eleazer L. Waterman, for plaintifï. 
William B. C. Stickney, for défendant. 

WHEELER, District Judge. According to the bill, the White 
River Valley Electric Railroad Company was chartered to build a 
railroad " from Rochester to Bethel, was organized, and solicited 
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subscriptions and aid for building its road. The défendant town, 
pursuant to the laws of the state, voted to aid the proj ect as foUows : 

"(1) Whereas, the General Assembly of the state of Vermont, at Its ses- 
sion held In the year 1896, passed an act (Laws 189G, p. 311, No. 204) incor- 
porating the White River Valley Railroad Company, giving the said Com- 
pany authority to bulld and operate a rallroad In and through the ïowns of 
Bethel, Stockbridge, Pittsfleld, and Rochester, ail In Vermont. 

"And whereas, the granters named in sald act of incorporation and their 
associâtes propose to bulld a standard gauge railroad extending from sald 
Kochester to the Central Vermont Railroad of said Bethel, runnlng along 
the bank of the White River through the Whlte River Valley so called, pro- 
vidèd the towns to be beneflted by building such railroad shall aid in its con- 
struction and equipment : 

"Now, therefore, be it resolved that the town of Rochester aid in the con- 
struction and equipment of said White River Valley Railroad in the sum 
of thirty-flve thousand ($35,000) dollars; the payment of said sum to be 
made to the said White River Valley Rallroad within thirty days after said 
railroad Is In opération and ready for business; said payment, however, 
to be subject to the following conditions : 

"First That sald rallroad shall be of the standard gauge, thoroughly and 
substantlally bullt and equlpped. 

"Second. That sald railroad shall extend from the village of Rochester, 
Vermont, to the Central Vermont Railroad, at Bethel, Vermont. 

"Third. Said rallroad shall be properly equlpped for the transportation of 
passengers, baggage, mail, and express, and also for the transportation of 
freight in bulk or by the car load to and from the tovs'n of Rochester. 

"Fourth. That said railroad shall be in opération on or before the 30th 
day of December, 1900. 

"If the above-named conditions are npt complied with, the aid hereinbefore 
voted shall not be gi-anted. 

"(2) RéSolved, that the selectmen of the town of Rochester for the time- 
Deing are àUthorlzed for and in behalf of the town to malîe a contract with 
the sald Whité River Valley Railroad Company, which contract shall embody 
the terms and conditions of the foregoing vote." 

Subscriptions were made and aid was voted sufficient, with this, 
to apparently warrant commencement of work. The road was 
built part way, the corporation failed, and a receiver of it was ap- 
pointed by this court with authority to complète the road, which 
was done in considérable part by the assignment of this subsidy to 
a contracter, who assigned it to the plaintiff Williams, to secure hiin 
for funds furnished by him for the prosecution of the work, of which 
the défendant was notified ; and an interest in it has since been as- 
signed to the plaintiffs José and Stiles, of which the défendant has 
also been notified. The bill is brought for the recovery of the 
subsidy, and is demurred tp for lack of jurisdiction and want of 
equity. 

The statutes of the United States hâve always provided that no 
District or Circuit Court should "hâve cognizance of any suit to 
recover the contents of any promissory note or other chose in ac- 
tion in favor of an assignée unless a suit might have been prosecut- 
ed in such court to recover the said contents if no assignment had 
been made," with some exceptions not hère material. 1 Stat. 78, c. 
30, § 11 ; Rev. St. § 629 ; 25 Stat. 434, c. 866, § 1. The argument in 
opposition to the jurisdiction js that the assignment of the receiver 
was that of the railroad corporation, which could not have main- 
tained a suit against the défendant in this court, because it is a cor- 
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poration and a citizen of the same state as the défendant. This 
would be true, and fatal to the jurisdiction, if the cause of action 
had accrued to the railroad corporation; but none would accrue, 
under the terms of the vote, until the road should be in opération. 
Concord v. Portsmouth Savings Bank, 92 U. S. 625, 23 L. Ed._628. 
Before then the right to the subsidy was merely one to obtain it by 
building and equipping the road according to the terms of the vote. 
Williams as assignée had furnished the money by which this was 
accomplished, and the right to the subsidy accrued to him, for the 
benefit of himself, or the receiver, if he should redeem Williams' as- 
signment, which has not been done. Williams' cause of action does 
not dépend upon the assignment of a chose in action to him, but 
upon the assignment of a right to him by which by performance 
he acquired a chose in action to himself. The case in this respect 
is somewhat like De Sobry v. Nicholson, 3 Wall. 420, 18 L. Ed. 
263, where Nicholson, with others, one of whom could not sue in 
the fédéral court, had contracted to build a mill for De Sobry at a 
certain price, and acquired their right before the mill was completed, 
and it was held that he could sue for the price in the fédéral court. 
As Williams could sue hère alone, he and his assignées, José and 
Stiles, can sue together, as if no assignment had been made. If 
Paige, receiver, is a necessary party, he is not an assignée, but a 
successor of his predecessor, Sawyer, and is not within the statute. 
If it was necessary that Sawyer, receiver, and Williams should hâve 
been citizens of another state when the chose in action accrued, 
the record in the receivership case shows them to hâve been rési- 
dents, and probably citizens, of Massachusetts, at that time which, 
while it would not help out this case in that respect, would afïord 
ground for allowing an amendment according to that fact ; but the 
jurisdiction seems to appear from the allégations of the bill without 
that. 

The argument of want of equity appears to rest chiefly upon the 
want of considération, want of exécution of a contract by the select- 
men pursuant to the second vote, and want of acceptance. The 
considération does not consist of anything that was to pass from 
the railroad corporation to the town as such, but in the contribu- 
tions of others to the railroad as a public work bénéficiai to the in- 
habitants of the town and the public, which the law of the state 
made sufïicient. The making of a contract was merely authorized, 
and not required, and was not to vary in any way, but merely to 
embody, the terms and conditions of the vote. That would not be 
an acceptance, but the building of the road according to the terms 
of the vote would be. Concord v. Portsmouth Savings Bank, 92 
U. S. 625, 23 L. Ed. 628; Gale v. Jamaica, 39 Vt. 610. 

It is suggested that the contractor who was an assignée between 
the receiver and Williams is a necessary party because of his right 
to redeem the subsidy ; but he had no interest in any of the prop- 
erty, and the mère right to redeem a thing wholly in action which 
the receiver, who is a party, had a right to redeem from him, would 
be lost. 

Demurrer overruled, défendant to answer over by June 15tli. 
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THE TEANSFER NO. 10. 
(District Court, S. D. New Xork. November 10, 1904) 

1. Collision— Steam Vessels Meeting in East Riveb— Navigating on 

Wrong Side of Channel. 

Vessel held In fault for collision occurring while such vessel was navi- 
gating the East river below Corlear's Hook on the left-hand side of the 
channel and near the Manhattan shore, such navigation being In viola- 
tion' o( the narrow-channel rule requiring vessels to keep to the right. 
and of the East river statute requiring vessels using the East river to 
navigate as nearly in the center thereof as possible. 

2. Same— Violation of Rules— Custom. 

Violation of statutory rules of navigation eannot be Justlfled upon the 
ground that It is customary for vessels to vlolate them under certain tidal 
conditions. 

3. Same. 

The question in a collision case Is not what the eollldlng vessels do 
when they get down close to eaeh other, but what maneuver they should 
hâve adopted under the rules when far enough apart to maneuver de- 
liberately and safely. 

[Ed. Note.— For cases In point, see vol. 10, Cent. Dig. Collision, §§ 15, 16.] 

4. Same. 

When a vessel deliberately places herself In a position where she Is 
not free to maneuver, and remains therein until a collision happens, her 
inability to maneuver immediately before contact is no excuse, her eni- 
barrassment being brought about by her own négligence. 

In Admiralty. Suit for collision. 

Henry W. Taft (Joseph H. Choate, Jr., of counsel), for claimant. 
John F. Foley (Howard S. Harrington, of counsel), for libelant. 

HOLT, District Judge (orally). This seems to be a pretty clear 
case. In the first place, the Mary J. was on the right side of the 
river, and both thèse transports were on the wrong side of the 
river. The state statute requires that steamers going up and down 
the East river shall keep near the middle of the stream, and the 
harbor rules require that in going through narrow channels each 
vessel shall keep at the right-hand side of the middle of the chan- 
nel. Thèse rules in this case made it the duty of thèse transports 
to be on the right-hand side of the center of the stream, and, in 
point of fact, admittedly they were on the left. The fact that it 
may be the custom to do this when there is an ebb tide, and that 
it may be easier to go up on the New York side than on the other 
side, and that they thereby can go a little faster, does not alter the 
fact that any vessel that goes up in that way violâtes the law and 
takes the risk, and, if there is any collision, is presumably in fault. 

But aside from that, after thèse transports turned the Hook they 
could look straight up the river, and had no difficulty in seeing. 
And the question in this case, as in ail collision cases, is not what 
the colliding vessels do when they get down close to each other, 
but what was the maneuver which they adopted, and what was the 
maneuver which it was their duty to adopt under the rules of the 
road, when they were still far enough apart to adopt those ma- 
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neuvers deliberately and safely. The évidence satisfies me în this 
case that when thèse two vessels saw each other they were end on, 
or nearly so. The rule does not permit two vessels to pass star- 
board to starboard if they are not exactly end on ; the rule is "end 
on, or nearly so." The gênerai rule is to pass to the right. That 
is the foundation of ail the rules of the road. It is only in excep- 
tional cases where you pass to the left. The cases where you are 
cntitled to pass starboard to starboard are when two vessels are ap- 
proaching each other on lines each of which is so far to starboard 
of the other as to justify the exception to the gênerai rule. I think 
in this case the vessels were about end on, and in any event the 
Mary J. was not on a course suffîciently to the left of the other's 
course to justify her in sounding two whistles and endeavoring to 
pass starboard to starboard. But whether she was or not, she, in 
fact, sounded one whistle, and, if the transports believed that it 
wonld be dangerous to acquiesce in that whistle, they should hâve 
sounded alarms. That is the rule. If they were not going to ac- 
quiesce in her course, they should hâve sounded alarms, and the 
duty was just as strongly on No. 10, in my opinion, as on No. 15, 
for admittedly the Mary J. could not pass between them, and, if she 
sounded one whistle, it was certain she was going to try to pass No. 
10 port to port, and there was more danger that she would come into 
collision with No. 10 than with No. 15. The Mary J. sounded one 
whistle, and there was no reply. That was a violation of the rules. 
Then she sounded one, and then No. 15 sounded one, acquiescing 
in the arrangement, and then, when the two boats were right on each 
other, the No. 10 sounded alarm whistles and backed. 

It has been said that No. 10 could not pass to starboard because 
No. 15 was overlapping her. But that is a situation which No. 10 
should not bave got into. If No. 15 was faster, and could pass her. 
No. 10 should hâve slowed up and fallen back until she would hâve 
been able to maneuver in both directions. A vessel that is coming 
on and meeting others should not hâve another hanging on her side 
so she cannot go in either direction. But the évidence hère shows 
that, when they first saw the Mary J., it was the duty of both the 
transports to go on the other side of the river. What they did was 
that, although they saw two tugs coming down on the New York 
side of the river on a strong ebb tide, so that the tugs could not do 
anything but go ahead, and could not stop and back, the trans- 
ports, nevertheless, undertook to go up on the New York side and 
meet them. 

I think the transfer No. 10 was clearly at fault and that the Mary 
J. was not at fault, and that there should be a decree for the libelant, 
with a référence to ascertain the damage. 
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In re UNITED BUTTON CO. 
(District Court, D. Delaware. September 17, 1904.) 

1. Bankruptcy— Fedeeai, Coubts— Jubisdiction. 

Where a bankrupt corporation had Its domicile In one judlclal district, 
and Its principal place of business In another, the courts of bankruptcy 
of both districts had concurrent jurisdiction of involuntary banlsruptcy 
proceedinga against it. 

[Ed. Note.— For cases In point, see vol. 6, Cent. Dlg. Bankruptcy, § 20.] 

2. Samk — Genebal Bankbuptcy Oeders — Constbtjction — "Individual"— 

cobpoeations. 

General Banliruptcy Order 6 (89 Fed. v, 32 C. C. A. Ix) provldes that. 
In case two or more pétitions shall be filed against the same "Indlvidual" 
In différent districts, the flrst hearlng shall be had In .the district in 
which the debtor has his domicile, etc. Held, that the word "Individuai," 
as so used, was équivalent to "person," and as such Included a corpora- 
tion. 

3. Same -Parties in Intbrest. 

Bankr. Act July 1, 1898, c. 541, S 32, 30 Stat 5-54 [D. S. Comp. St. 1901, p. 
3434], provides that In the event pétitions are iiled against the same per- 
son In différent courts of bankruptcy, each havlng jurisdiction, the cases 
shall be transferred to and be Consolidated by the one of such courts 
whlch can proceed wlth the same for the greatest convenience of "par- 
ties in Interest" ; and General Order 6 (89 Fed. v, 32 0. C. A. Ix) provides 
that the court retalnlng jurisdiction. In case several pétitions are flled In 
différent courts. If satisfled that It Is for the greatest convenience of 
"parties In Interest" that another of said courts should proceed wlth the 
cases, shall order them to be transferred to that court. Held, that the 
term "parties In Interest" was not limited to unsecured credltors of the 
bankrupt, but Included ail persons vchose pecunlary Interests were di- 
rectly aflected by the bankruptcy proceedings. 

4. Same— Convenience. 

Proxlmity of the place of business of a bankrupt to the court enter- 
talnlng proceedings In bankruptcy and proxlmity of a majority of the 
bankrupt's creditors in number or amount of clalms, though persuasive, 
Is not conclusive In determlnlng the court whlch shall assume final juris- 
diction of the proceedings commenced In several districts In courts having 
concurrent jurisdiction. 

[Ed. Note.^-For cases In point, see vol. 6, Cent. Dlg. Bankruptcy, § 22.] 

5. Same— Evidence. 

On an application to transfer a bankruptcy proceedîng to a court of 
another district, facts held Insufflclent to establlsh that such transfer 
would be for the greatest convenience of parties In Interest. 

Application for transfer of proceedings instituted in district of 
the bankrupt's domicile to the district where it was principaily 
engaged in business, etc. The opinion states the case. 

See 132 Fed. 378. 

Bowers & Sands, Latson & Bonynge, Philbin, Beekman & Men- 
ken, Sherman & Sterling, and Thomas F. Bayard, for the motion. 
Benjamin Nields and James, Schell & Elkus, opposed. 

BRADFORD, District Judge. This is an application for the re- 
moval of the Security Trust and Safe Deposit Company, as receiver 
in bankruptcy of the United Button Company, adjudged bankrupt 
by this court, and for the transfer of the proceedings in bankruptcy 
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to the District court for the Southern District of New York and the 
relinquishment by this court of ail jurisdiction of the case. The 
bankrupt is a manufacturing corporation organized under the laws 
of Delaware, and since its incorporation, in 1903, and until the in- 
stitution of bankruptcy proceedings as hereinafter stated, was en- 
gaged in the manufacture and sale of buttons. It was the owner of 
three manufacturing plants situated in Massachusetts, at Boston, 
Easthampton and Springfield. It did not manufacture outside of 
Massachusetts. As created and existing under the laws of Dela- 
ware, that State was its domicile. The bankrupt had and main- 
tained business offices in the city of New York, where it con- 
tracted principally, if not wholly, for the manufacture and sale of 
buttons. In that city it also had its warerooms, where a large 
amount of its manufactured produce was kept. In Chicago it had 
a branch office, where samples of its buttons were kept ; but or- 
ders received in that city were forwarded to the New York office, 
where they were filled. The manufacturing plants of the bankrupt 
were operated under orders or directions from the New York 
office. A pétition in involuntary bankruptcy was filed in this court 
August 4, 1904, against the bankrupt, and it was duly adjudged 
bankrupt August lOth, 1904. On the latter day, the Security Trust 
and Safe Deposit Company, a corporation of Delaware, was ap- 
pointed receiver of the property and effects of the bankrupt and 
duly qualified on the next following day. An involuntary pétition 
was also filed August 6, 1904, against the bankrupt in the District 
Court for the Southern District of New York, and on the same da}' 
that court made an order appointing Peter Alexander receiver, pur- 
porting to confer on him power to continue the business of the 
bankrupt in its several branches. Alexander forthwith gave bond 
as required and on the day the order was made for his appointment 
took actual possession of the assets of the bankrupt located in the 
city of New York. The District Court for the District of Massa- 
chusetts made an order August 8, 1904, ancillary in its purpose or 
nature, purporting to give full force and eiïect throughout Massa- 
chusetts to the appointment of Alexander as receiver of the bank- 
rupt. On the next following day, Alexander, acting ostensibly as 
receiver, took possession of the several manufacturing plants of the 
bankrupt. An order ancillary in its purpose or nature was made 
August 13, 1904, by the District Court for the Northern Division of 
the Northern District of Illinois of the same character as the order 
made by the District Court in Massachusetts, and on the same day 
Alexander, acting ostensibly as receiver, took possession of ail the 
assets of thè bankrupt within the territorial jurisdiction of the Dis- 
trict Court in Illinois, granting the order. A pétition in invol- 
untary bankruptcy was also filed August 13, 1904, in the District 
Court for the District of Massachusetts, against the bankrupt, 
and two days thereafter an application was made to that court for 
the appointment of a receiver in bankruptcy. It appears, however, 
that the court of Massachusetts did not make such appointment, 
and further, that the proceedings in Massachusetts hâve since been 
dismissed. The Security Trust and Safe Deposit Company, as 
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receiver appointed by this court, applied August 17, 19'04, to the Dis- 
trict Court for the Southern District of New York for an order 
staying ail proceedings in that court against the bankrupt and di- 
recting Alexander to deliver ail its assets within that jurisdiction 
to it, the Delaware receiver, and seeking its own appointment or 
récognition as ancillary receiver throughout the southern district of 
New York. Judge Thomas granted, August 30, 1904, the above 
application of the Delaware receiver, saying, among other things, 
in his opinion (12 Am. Bankr. Rep. 767, 133 Fed. 378) : 

"The District Court of Delaware flrst took jurisdiction ; It adjudlcated the 
corporation bankrupt; It Is the court within the district of the domicile. 
Thèse facts severally vest it wlth exclusive jurisdiction to proceed with the 
administration. * • • Thèse views lead to the conclusion that the pro- 
ceedings in this court should be stayed, and that the corporation appointed 
receiver In the Delaware district should be appointed ancillary receiver In 
this district, and that the receiver heretofore appointed In thèse proceedings 
should transfer to such other receiver ail property of the bankrupt within his 
control, upon payment of ail expenses of administration in this district, bo 
far as it bas proceeded." 

Accordingly, the sarne j'udge, September 1, 1904, ordered that ail 
proceedings under the involuntary pétition filed in the southern 
district of New York against the bankrupt be stayed; that the 
petitioning creditors in that pétition be restrained from taking 
any further proceedings under it; that the Delaware receiver be 
appointed ancillary receiver of the assets of the bankrupt in the 
southern district of New York with authority to take into its pos- 
session and custody ail the property of the bankrupt situated in 
that district, "subject to the payment of ail indebtedness incurred 
properly by the receiver, Alexander, accordingly as this court shall 
détermine and allow" ; that Alexander forthwith surrender and turn 
over to the Delaware receiver ail the assets of the bankrupt then in 
his possession or under his control, "subject to the audit and allow- 
ance by this court of his accounts, but said Alexander, receiver, shall 
retain from the moneys in his hands the sum of ten thousand dollars 
($10,000) as a fund to meet légal expenses, the balance thereafter 
to be paid to the ancillary receiver"; and that Alexander should 
forthwith "prépare and file his accounts as receiver herein, setting 
forth ail expenses of administration in the southern district of New 
York so far as it has proceeded, and upon the allowance of such ac- 
count by this court the same shall bea lien on ail property delivered 
to the ancillary receiver pursuant to this order." On the same day 
Judge Holt, in the District Court for the Southern District of New 
York, on the application of the petitioning creditors in the bank- 
ruptcy proceedings in that district, ordered that the Delaware re- 
ceiver show cause September 14, 1904, why ail proceedings under 
and by virtue of the order of that court made by Judge Thomas 
should not be stayed pending the présentation to and détermination 
by this court of an application for an order removing the Security 
Trust and Safe Deposit Company as receiver, and staying ail pro- 
ceedings by virtue of its appointment and relinquishing the juris- 
diction of this court in the premises to the District Court for the 
Southern District of New York. The foregoing proceedings re- 
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sulted in the filing, September 7, 1904, of the présent application 
or pétition. 

Courts of bankruptcy in the United States are authorized within 
their territorial limits to "adjudge persons bankrupt who hâve had 
their principal place of business, resided,or had their domicile within 
their respective territorial jurisdictions for the preceding six months, 
or a greater portion thereof," and in certain other cases not germane 
to the matter in hand. Where for the required period one has had 
his domicile in one judicial district, his résidence in another, and his 
principal place of business in a third, the courts of bankruptcy for 
the three districts respectively hâve concurrent jurisdiction over the 
institution of proceedings in bankruptcy against him, by reason of 
his domicile, résidence and principal place of business. So con- 
current jurisdiction exists if, for such period, his domicile or rési- 
dence has been in one district and his principal place of business 
in another. The word "persons," as used in the Bankruptcy Act, 
includes corporations except where otherwise specified. Section 
2 (19) of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 546 
[U. S. -Comp. St. 1901, p. 3431]) empowers the several courts of 
bankruptcy to "transfer cases to other courts of bankruptcy," but 
does not prescribe the conditions or circumstances under or upon 
which such transfer may be made. Section 32 (30 Stat. 554 [U. S. 
Comp, St. 1901, p. 3434] ) provides : 

"In the event pétitions are flled against the same person, or against différent 
members of a partnershlp, in différent courts of bankruptcy, each of whicli 
bas jurisdiction, tbe cases shall be transferred, by order of the courts re- 
linquishing jurisdiction, to and be Consolidated by the one of such courts which 
can proceed with the same for tbe greatest convenience of parties in interest." 

' The natural import of this provision is that where a court relin- 
quishes jurisdiction of a pétition in involuntary bankruptcy, under 
the circumstances stated, the case shall be transferred to and be 
Consolidated with the other pétition or pétitions by such one of the 
courts having concurrent jurisdiction as can proceed with the case 
"for the greatest convenience of parties in interest." General Or- 
der 6 (89 Fed. v, 33 C. C. A. ix) in bankruptcy is as follows : 

"In case two or more pétitions shall be flled against the same Individual in 
différent districts, the flrst hearing shall be had in the district in which the 
debtor bas his domicile, and the pétition may be amended by inserting an allé- 
gation of an act of bankruptcy committed at an earlier date than that flrst 
alleged, if such earlier act is charged in either of the other pétitions; and iu 
case of two or more pétitions against the same partnershlp in différent courts, 
each having jurisdiction over the case, the pétition flrst filed shall be flrst heard. 
and may be amended by the inserting of an allégation of an earlier act of 
bankruptcy than that flrst alleged, if such earlier act is charged in either of 
the other pétitions, and, in either case, the proceedings upon the other 
pétitions may be stayed until an adjudication is made upon the pétition flrst 
heard ; and the court which makes the flrst adjudication of bankruptcy shall 
retain jarisdiction over ail proceedings therein untU the same shall be closed. 
In case two or more pétitions shall be flled In différent districts by différent 
members of the same partnershlp for an adjudication of the bankruptcy of 
said partnershlp, the court In which the pétition is flrst flled, having jurisdic- 
tion, shall take and retaIn jurisdiction over ail proceedings in such bankruptcy 
until the same shall be closed; and if such pétitions shall be filed in the 
same district, action shall be flrst had upon the one flrst filed. But the court 
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so retalning Jurisdlctlon shall, if satisfled that It Is for the greateat conven- 
ience of parties in interest that another of said courts should proceed witli the 
cases, order them to be transferred to that court." 

The Word "individual," as used in the above gênerai order, has 
been held by Judge Thomas, in a branch of the pending litigation, 
correctly, as I think, to be équivalent to "person," and as such to 
include a corporation. The effects of the gênerai order in connection 
with the provisions of the Bankruptcy Act is, among other things, 
to make it the duty of the court retaining jurisdiction of the case 
by reason of the domicile of the alleged bankrupt, "if satisfied that 
it is for the greatest convenience of parties in interest," that another 
court having concurrent jurisdiction should proceed with the case, 
to order it to be transferred to such other court. Assuming that 
the bankrupt had its principal place of business, not in Massachu- 
setts, where its product was manufactured, but in the city of New 
York, this application turns on the question whether the pétition, 
affidavits and exhibits, and the argument of counsel, hâve satisfied 
the court that the transfer of the case to the District Court for the 
Southern Distfict of New York would be "for the greatest con- 
venience of parties in interest." Unquestionable jurisdiction of the 
case, owing to the domicile of the bankrupt, existing hère, the bur- 
den of satisfying this court that the greatest convenience of the par- 
ties in interest requires a removal of the case to New York, rests 
upon those seeking such removal. It is not going far to say that 
on gênerai principles of policy a court having taken cognizance of 
a case within its undoubted jurisdiction should not abandon to other 
tribunals the performance of the duty it has assumed unless it has 
clear warrant for so doing. The Bankruptcy Act does not define 
or describe "greatest convenience" or "parties in interest," as thos^e 
phrases are used in section 33 and gênerai order 6. Both expres- 
sions are elastic and largely indefinite. It is manifestly too narrow 
a construction of the phrase "parties in interest" to restrict it merely 
to unsecured creditors in bankruptcy. The bankrupt is not only lit- 
erally but substantially a party in interest. A créditer holding 
security which is sought to be set aside by the trustée in bank- 
ruptcy is also a party in interest. And it probably may be stated 
with accuracy that ail persons whose pecuniary interests are directly 
afïected by proceedings in bankruptcy are, within the true meaning 
of section 33 and gênerai order 6, parties in interest. What may 
be for the greatest convenience of parties in interest does not neces- 
sarily dépend upon only one factor or circumstance entering into 
the situation. Proximity of the place of business of the bankrupt to 
the court entertaining proceedings in bankruptcy, though a circum- 
stance sometimes entitled to weight is by no means conclusive, and 
the same may be said with respect to proximity to the place of man- 
ufacture. Proximity of a majority of the creditors of the bankrupt 
in number or in the amount of their claims is a circumstance which 
should also be duly weighed. And the same may be said with at 
least equal force of a majority of the debtors of the bankrupt in 
number or in amount. Nor is the élément of expédition or of 
economy in the administration of the estate in bankruptcy to be lost 
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sight of. Taking into considération ail the circumstances disclosed 
by the pétition, affidavits and exhibits, this court is not satisfied that 
the transfer of the case in hand to the District Court for the South- 
ern District of New York would be for the greatest convenience of 
the parties in interest. I do not think that the petitioners hâve 
adduced the prépondérance of évidence required of them as those 
on whom the onus of proof rests to justify a removal. It satisfac- . 
torily appears by the affidavits and exhibits that of the total number 
of 85 unsecured creditors represented in support of and opposition 
to the pétition for removal 31, having unsecured claims aggregating 
between $91,000 and $92,000, are in favor of removal, and the re- 
maining 54, having unsecured claims amounting in the aggregate 
to between $92,000 and $93,000, are opposed to removal. There is 
no satisfactory or reliable évidence of the désire of the remaining 
unsecured creditors of the bankrupt with respect to the removal or 
rétention of the case. There are some loose statements on the sub- 
ject, but not of a character to impress the court. Of the 31 unse- 
cured creditors in favor of removal it appears that 8 réside in New 
York and the remainder in Massachusetts. Of the 54 unsecured 
creditors opposing the removal, 20 réside in Massachusetts, 1 in 
Pennsylvania, and no résidence is given to the remaining 33. There 
is no évidence whatever as to the résidence of the debtors of the 
bankrupt, save the statement that the bankrupt has accounts receiv- 
able throughout the United States. What is the center of popula- 
tion represented by the debtors of the bankrupt is wholly proble- 
matical. It appears that the bankrupt issued bonds secured by 
mortgage on the property to the amount of about $400,000. In the 
application for removal it is stated on information and belief that the 
above mentioned mortgage has been declared by counsel to be void, 
"and as your petitioners are informed and verily believe, the validity 
of the said instrument, and the rights of the varions parties in in- 
terest thereunder, will be submitted for adjudication in appropriate 
litigation now contemplated for that purpose." Of the $400,000 face 
value of bonds, $209,500 are held by creditors of the bankrupt oppos- 
ing removal. Of the $209,500 face value, $86,000 are held in Dela- 
ware, $47,500 in New York, $73,000 in Massachusetts and Rhode 
Island, and $3,000 in New Jersey. It does not appear from the évi- 
dence that more than from $45,500 to $50,000 of the mortgage bonds 
of the bankrupt are held by the creditors in favor of removal, of which 
a large majority are held, not in absolute ownership, but merely as 
collatéral security. Those in favor of removal and holding the 
above mentioned $45,500 or $50,000 of bonds réside in New York. 
It is not shown where or by whom the remaining outstanding mort- 
gage bonds of the bankrupt are held. Much stress was laid by 
counsel for the petitioning creditors upon the fact that the principal 
place of business of the bankrupt was located in New York City. 
Assuming this to be the case, notwithstanding a décision in New 
York which tends to the contrary, I am unable to perceive that the 
fact has much materiality or relevancy, as orders and directions 
may be sent to the manufacturing plants in Massachusetts from the 
337 F.— 43 
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receiver in Wilmîngton,, as well as from one in New York or Chi- 
cago. It,was stated in open court, and not denied, that objection 
has been taken to the bankruptcy proceedings in New York on the 
ground of the want of jurisdiction. Whatever question of jurisdic- 
tion m^y possibiy be râised in New York, there can be none hère 
in the domicile of the bankrupt. Whether the alleged want of ju- 
risdiction can be established or not, the question raising it niay lead 
to considérable delay, which would be avoided by a rétention by 
this court of the case. It was strongly urged by the counsel for the 
petitioners that the fact that a majority in number and amount of 
the creditbrs and claims are opposed to the removal of the case to 
New York should not of itself be considered by this court conclu- 
sivë on the question of the greatest convenience of parties in inter- 
est, but that the court should form its own judgment on that ques- 
tion. This undoubtedly is true ; but the fact of the expressed préf- 
érence of a majority of the creditors of the bankrupt that the case 
should be retained by this court is strong evidentiary value. It 
is not to, be assumed that large numbers of intelligent persons who, 
as creditors or other parties in interest, are keenly alive to their 
own pecuniary welfare, would oppose the removal sought, unless 
satisfied under ail the circumstances of the case that it is for their 
convenience and benefit that the case should be retained. The élé- 
ments hère entering into the détermination of the convenience or 
inconvenience are so numerous and complex that strong évidence 
is required to justify a removal. Such proof has not been adduced. 
On the whole I am far from being satisfied that a case for removal 
has been made ont. It must, therefore, be denied. 



STONB, Collector of Customs, v. SHALLUS. 
(Circuit Court, D. Maryland. March 27, 1905.) 

OtrSTOMS DUTIES— NONIMPORTATION-^ROTTEN FbUIT IN PaCKAGES. 

There is not such a différence between fruit imported in bulk and that 
Imported in paclsagès as that section 23, Customs Administrative Act 
June 10, 1890, c. 407, 26 Stat. 140 [U. S. Comp. St. 1901, p. 1930], relating 
to the abandonment o( damaged merchandlse, should apply in the latter 
case, though not In the former. The rule that fruit separable from the 
whole quantlty, which by decay has lost ail value, should be considered 
as not ipiported, and that duty sHould be assessed only on the quantity 
arriving in good condition, applies to ftnlt imported in packages as well 
as in bulk, and wlthout regard to whether the entire package is landed 
In a worthless state. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. . 

Thèse proceedings were brought by William F. Stone, collector of customs 
at the port of Baltimore, and relate tp. merchandise Imported by Frank H. 
Shallus. The merchandlse consisted of oiranges in barrels, in regard to whicb 
the Board of General Appraisers sustalned the importer's contention that an 
allowance should hâve, been made for certain portions that had decayed on 
the voyage of Importation. The grounds of appeal appear from the letter of 
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Instructions from the Secretary of the Treasury to the collecter, which reads 
In part as foUows: 

"You report that the rotten oranges were not 10 per cent, of the Invoice, and 
that no abandonment was flied. ïou therefore call attention to the case of 
Lawder v. Stone, 187 U. S. 281, 23 Sup. Ct. 79, 47 L. Ed. 178, recently decided 
in the Suprême Court of the United States, which covered certain pineapples 
imported in bulk, and in which it was held that such of the pineapples as had 
decayed and become; entirely worthless on the voyage of importation should be 
treated as a nonimportation, and not subject to the provisions for abandon- 
ment under section 23 of the act of June 10, 1890, c. 407, 26 Stat. 140 [U. S. 
Comp. St. 1901, p. 1930], which rule Is clearly applicable to oranges imported 
in boxes and barrais when the entire package is landed in a rotten or totally 
worthless condition, following Shaw v. Dix (C. C.) 72 Fed. 166, dated August 
29, 1903. You State that neither of the above conditions existed in the prés- 
ent cases, the fruit in question not being imported in bulk, but In packages, 
invoiced at a flxed price per package, ail of which arrived and were delivered 
to the importer, none of the packages being entirely worthless, but many con- 
taining some rotten and worthless oranges, which the Importera were granted 
the privilège of removing from the packages for the purpose of abandonlng 
the same under section 23 of the act of June 10, 1890, under department's 
instructions of December 12, 1899 (T. D. 21,831). In reply to your request 
for instructions as to whether the décision of the Board of United States 
General Appraisers on thèse protests should be accepted as a final déter- 
mination of this question, I hâve to advise you that, Inasmuch as the 
décision of the board appears to be contrary to the principle laid down in 
Shaw V. Dix and Lawder v. Stone, referred to, you are hereby directed to file 
an application for review under section 15 of the act of June 10, 1890, c. 407, 
26 Stat. 140 [U. S. Comp. St. 1901, p. 1930], of the décision of the Board of 
United States General Appraisers." 

John C. Rose, U. S. Atty. 

Hatch, Keener & Clute (J. Stuart Tompkins, of counsel), for 
importer. 

MORRIS, District Judge. There arrived from Jamaica Novem- 
ber 20, 1900, on the steamship Buccaneer, at the port of Bahimore, 
consigned to appellee, 1,034 barrels of oranges. Some of the fruit 
had rotted on the voyage, and the decayed fruit w^as injuring the 
Sound fruit. The importer requested, and was granted, permission 
by the collector to sort over, in the présence of a United States 
customs inspecter, a portion of the importation. Under this per- 
mission there were opened 315 barrels, and the contents culled over. 
From the 215 barrels there was taken out and thrown away ail the 
decayed oranges. The decayed oranges so thrown away had filled 
63 barrels, which was less than 10 per cent, of the whole importa- 
tion. The 63 barrels were worthless slush, which had ceased to be 
marchandise of any kind, and the importer claimed that under the 
décision of the Suprême Court in Lawder v. Stone, 187 U. S. 281, 
23 Sup. Ct. 79, 47 L. Ed. 178, the 63 barrels of slush constituted a 
shortage not dutiable because not merchandise arriving in this 
country. The collector did not agrée with this contention, and 
assessed the duty at one cent per pound on the weight of the whole 
importation of 1,034 barrels, less the proper tare for the weight of 
the barrels. The collector treated it as a case of damage to the 
importation within the provisions of section 23, Customs Adminis- 
trative Act June 10, 1890, c. 407, S6 Stat. 140 [U. S. Comp. St. 
1901, p. 1930], and because the abandoned portion did not amoUnt 
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to 10 per cent, of the total invoice refused to make any allowance 
for damage. The importer duly protested, and after a hearing the 
Board of United States General Appraisers at New York sustained 
the protest, and relieved the importer from payment of duties on the 
63 barrels of decàyçd slush which had no pecuniary value, treating 
it as a shortage. From the décision of the Board of Appraisers sus- 
laîning the protest of the importer the collector has taken this 
appeal. 

The question to be determined résolves itself into the question 
whether or not there is such a différence between fruit imported 
in bulk and fruit imported in barrels or boxes as makes section 23 
of the customs administrative act of June 10, 1890, applicable in the 
on e case and not in the other. Section 23 reads as follovirs: 

"Sec. 23. That no allowance for damage to goods, wares and merohandise 
imported into the United States shall hereafter be made in the estimation and 
liquidiàtlon of duties thereon ; but the Importer thereof may, within ten days 
after entry, abandon to the United States ail or any portion of goods, wares 
and merehandlse included In any invoice, and be relieved from the payment 
of the duties on the portion so abandoned; provided, that the portion so 
abandoned shall amount to ten per ceutum or over of the total value or quan- 
tity of the invoice ; and the property so abandoned shall be sold by public auc- 
tion, or otherwise disposed of for the account and crédit of the United States 
under sùch régulations aS the Secretary of the Treasury may prescribe." 

Before the passage of the above-mentioned act of 1890, the law 
had been for a great many years as embodied in section 3927 of the 
Revised Statutes, to the effect that as to articles damaged during the 
voyage the appraisers should ascertain the percentage of damage, 
and it should be deducted from the original quantity or value in 
Computing the customs duty. This was changed by the before- 
mentioned act of 1890, but section 2921 of the Revised Statutes [U. 
S. Comp. St. 1901, p. 1929] remains in force, providing that if, on 
opening any package, a deiiciency of any article should be found on 
examination by the appraisers, it should be certified on the invoice, 
and be allowed in estimating the duties. As was pointed out by Mr. 
Justice White, speaking for the Suprême Court in Lawder v. Stone, 
except in some few spécifie cases ingrafted by, Congress on tke 
gênerai allowances for damage, duties hâve not been exacted on 
goods whiçh do not actually reach the port of importation, and goods 
separable from the whole quantity, which by decay hâve lost ail 
value, hâve been considered a shortage, duty being assessed only 
on the quantity that did arrive. With regard to fruit which arrives 
in such condition that some is decayed and worthless and the rest 
Sound, the practice of separating the good from the bad and repack- 
ing the good under customs supervision would appear to be re- 
cognized by the customs authorities and by the Treasury Depart- 
ment. Treasury Décision, Dec. 12,. 1899, T. D. 21,831. . If by this 
authorized.repacking a quantity which is absolutely worthless de- 
cayed matter is separated from the rest of the importation, it is 
difficult to see any reason why the ruling in Lawder v. Stone should 
not be applied, and the worthless stuff treated as not having arrived 
as imported goods, wares, or merchandise. The portion thrown 
àway is not damaged goods, but worthless slush, and the portion 
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1?hich remains is not damaged fruit, but sound undamaged fruit. 
In respect to oranges the duty imposed is at one cent per pound, 
so that in this case the duty was not dépendent upon the sound or 
the damaged value of the importation, but upon how much the 
oranges imported weighed. In such a case the ruling that the 
slush was not to be considered oranges, and was not to be weighed 
as such, would seem to be reasonable, just as was held with regard 
to the loss in weight of sugar bv drainage in the case of Marriott v. 
Brune, 9 How. 619, 13 L. Ed. 282. 

The question is not without difficulty, but with the presumption 
of correctness which attends the décisions of the Board of General 
Appraisers I cannot say that their décision should be reversed, and 
it is therefore sustained. 



UNITED STATES V. FRANKLIN SUGAR RBFINING CO. 

(Circuit Court, B. D. Pennsylvanla. April 14, 1905.) 

No. 22. 

1. CuSTOMB Duties—Peotest—Timeliness— Tentative Liquidation. 

Where, under Instructions of the Secretary of the Treasury, and npon 
due notice to the Importera, an entry of imported merchandlse was ten- 
tatlvely Ilquidated, whlle the final liquidation was held in abeyance over 
a year, pending the possibllity of a change of rates, held, that the final 
liquidation was the liquidation within 10 days after which the importera 
mlght legally file a protest, under section 14, Customs Administrative 
Act June 10, 1890, c. 407, 26 Stat. 137 [U. S. Comp. St. 1901, p. 1933], 

2. Same— Pbotest against Tentative Liquidation. 

Where an importer filed a protest against a tentative liquidation of an 
entry, this action does not preclude him from fliing another protest 
against the final liquidation subsequently, regardless of whether, at the 
time of making the flrst protest, he regarded the flrst liquidation as 
final, and not tentative. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. Ô. A. 5,294, T. D. 24,266. 

Thèse proceedings relate to a décision of the Board of General 
Appraisers, which reversed the assessment of duty by the collector 
of customs at the port of Philadelphia on merchandise imported by 
Franklin Sugar Refining Company. 

Wm. M. Stewart, Jr., and J. Whitaker Thompson, for the United 
States. 

John G. Johnson, for importer. 

HOLLAND, District Judge. The défendant în this case im- 
ported two cargoes of raw sugar from France, one per S. S. Vinieira 
and the other per S. S. Wildcroft, in April, 1897. The sugar was 
assessed with a duty under paragraph 182J4, Tariff Act Aug. 28, 
1894, c. 349, § 1, Schedule E,28 Stat. 509, and there was imposed upon 
the same both the regular duty therein provided for sugar of the 
class imported and an additional duty of one-tenth of one cent per 
pound as further provided for in said section when imported sugars 
"are the product of any country which at the time the same are 
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exported therefrom pays directly or indirectly a bounty on the ex- 
port thereof." Upon the arrivai at Philadelphia of both of thèse 
yessels the entries were liquidated by the collector at this port. 
For the Wildcroft the liquidation took place on June 13, 1897. On 
July 7, 1897, a certain correction was made in this liquidation by 
the collector, and was stamped upon its face, "Subject to change of 
rates if required by law," in accordance with a circular issued by 
the Secretary of the Treasury on April 5, 1897, requiring the liq- 
uidation of sugar upon which the exporting country paid a bounty 
to be so stamped, and the circular instructed the customs officers 
to delay until further orders final liquidation of entries that arrived 
after the Ist day of April, 1897, and expressly exempted any entries 
of merchandise which was purchased and directed by the owner to 
be shipped for import into the United States by any person prior to 
April 1, 1897. Against this liquidation the importers filed a protest 
July 16j 1897, making as their only claim the refusai of the collector 
to allow a cash discount in estimating the dutiable value of the cargo. 
There was no protest made against the countervailing duty of one- 
tenth of one cent per pound at this time. 

France, ,the country from which this sugar was imported, passed 
an act allowing exporters of sugar a certain bounty, which went 
into efifect April 7, 1897, after thèse two cargoes of sugar had been 
shipped, and no protest was entered by the défendant against the 
assessment of one-tenth of one cent per pound in the tentative 
liquidation made by the collector on June 13, 1897, although it had 
not received any bounty upon either cargo of sugar, but subséquent 
to the first protest filed on July 16, 1897, to the tentative liquida- 
tion by the collector, the Board of General Appraisers filed an opin- 
ion on October 30, 1897, in which they held that no bounty was 
payable on sugar exported from France prior to April 7, 1897, and 
therefore the United States was not entitled to assess an additional 
duty of one-tenth of one cent per pound on such sugar. 

The order of the Secretary of the Treasury of July 5, 1897, re- 
quiring the tentative liquidation to be stamped "Subject to change 
of rates if required by law," had been revoked, as the reasons for 
continuing thé order no longer existed, and on July 28, 1898, a final 
liauidation was made by the collector of the duty upon the Wild- 
croft's cargo. On July 30, 1898 — within 10 days thereafter — the 
défendant company filed a protest against this final liquidation on 
the ground that the additional duty of one-tenth of one cent 
per pound was charged on the cargo contrary to law. A similar 
protest was filed for the same reason to the final liquidation made 
in regard to the cargo of the Vimeira. The government contends 
that as to the Wildcroft the liquidation made July 7, 1897, by the 
collector was the final liquidation, against which ail objections 
should hâve been raised by protest within 10 days, under section 
14, Act Jutle 10, 1890, c. 407, 26 Stat. 137 [U. S. Comp. St. 1901, p. 
1933], and that ail questions not then raised could not subsequently 
be raised or considered upon the liquidation which took place July 
28, 1898. The défendant claims, however, that the latter assessment 
was the final liquidation, against whith a protest could be made for 
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any claim whatsoever, and on appeal the Board of General Ap- 
praisers so held. 

I am of the opinion that the board is clearly right in so holding, 
and that the first liquidation must be regarded as tentative. It was 
stamped "Subject to change of rates if required by law," and this 
notice could mean nothing else than that the government did not 
consider this assessment final. The final décision of the collector 
as to "rates and amount of duties chargeable upon imported mer- 
chandise," against which the importer is required to file his pro- 
test, under section 14, "within ten days" after such décision, must 
necessarily be a final décision, and he is not permitted to give this 
notice "before" such ascertainment and liquidation of duties. The 
importer is thus notified by section 14 of the act of June 10, 1890, 
that he cannot enter his protest before such "rates and amount of 
duties" are ascertained and liquidated by the final décision of the 
collector. It will be disregarded if entered too soon. In re Bailey 
(C. C.) 112 Fed. 413. Prior to the passage of the act of 1890 a pro'- 
test could be filed any time after entry and duties estimated thereon. 
The final liquidation was regarded as only fixing the limit beyond 
which notice shall not be given. Davies v. Miller, 130 U. S. 284, 9 
Sup. Ct. 560, 32 L. Ed. 932. In order to avoid the inconveniences 
of this practice, the act was passed by inserting the words "but not 
before" in section 14. So that the législation on this subject shows 
it has been the constant aim of the government to confine the time 
of protest to "within ten days from final liquidation," and to pre- 
vent it from being filed either "before" such "final ascertainment" 
or after the expiration of the 10 days. When the government liq- 
uidated the entry of the Wildcroft and placed a notice upon that 
liquidation that it was "subject to change of rates if required by 
law," they gave notice that it was not a final décision of the col- 
lector. It is urged, however, that the importer must hâve regarded 
this as a final, and not a tentative liquidation, because he filed a 
protest on July 16, 1897. It may be that the importer so regarded 
this liquidation at that time; but, even if this be true, the govern- 
ment should not be permitted to escape the effect of its own act in 
notifying importers that thèse liquidations were not final. The 
government must be bound by its intention in this regard, and not 
be permitted to take advantage of a misconstruction put upon its 
acts by an importer in the first instance, and to say to him that, 
because he acted in a way to indicate that he regarded the first liq- 
uidation as final, therefore he must be held to that, notwithstanding 
the fact that it was not so intended or acted upon by the govern- 
ment, and notwithstanding the further fact that the importer before 
the expiration of 10 days from the "final adjustment" took a dif- 
férent view of the question as to the time within which he was re- 
quired to file his notice, and assumed, as the government intended, 
that the first assessment was only tentative, as the notice stamped 
thereon indicated; that the liquidation of July 28, 1898, was final, 
and fixed the time within which a valid protest could be entered. 
It is not the case of a reliquidation pursuant to a décision of the 
Board of General Appraisers, where the protestant is bound by the 



680 137 FEDERAL EBPORTEU. 

original ground of protest, as in Stern v. the United States (C. C.) 
77 Fed. 607. It is a case where, by reason of instructions of the 
Secretary of the Treasury, a tentative liquidation was made, and 
notice of that fact served upon the importer, who at the final adjust- 
ment raised such questions as suggested themselves to him, and he 
should be heard. The government, by its notice, created an un- 
usual situation as to the final liquidation of thèse entries, and any 
doubt for which it is responsible should be resolved in favor of de- 
fendant. A similar technical objection taken by the government 
was overruled in the case of Robertson v. Downing, 127 U. S. 607, 
8 Sup. Ct. 1328, 32 L. Ed. 269. 

The ruling of the Board of General Appraisers in both cases is af- 
firmed. 



In re LBAKEN. 
(Circuit Court, S. D. Georgla, Bastern Division. May 10, 1905.) 

1. Habeas Cobpus— United States Officees. 

Rev. St. §§ 753, 761 [U. S. Comp. St. 1901, pp. 592, 594], provide that the 
writ of habeas corpus shall in no case extend to a prisoner in jall, unless 
he is In custody for an act done or omltted in pursuance of a law of the 
United States, or of an order, process, or deeree of a court or judge 
thereof, in which case the court or judge shall proceed In a summary way 
to détermine the faets of the case, and dispose of the party as law and 
justice require. Hel(l,th&t such sections confer jurlsdiction on fédéral courts 
to release on habeas corpus an officer of the United States held in cus- 
tody for an act done or omltted under authorlty vested In him by the 
laws of the United States, though there was no act of Congress covering 
the particular case. 

2. Same— Assistant Disteict Attoeneys. 

Assistant district attorneys appolnted by a United States district 
judge, as authorized by Act Gong. May 28, 1896, c. 252, § 8, 29 Stat. 181 
[U. S. Comp. St. 1901, p. 613], are offleers of the United States courts for 
thelr respective districts. 

3. Same— State Couets— Contempt. 

Where petitioner, in his officiai capaclty as assistant United States 
district attorney, procured the production of state court records bei'ore 
a fédéral grand jury under an ordinary subpœna duces tecum, and there- 
after held possession of such records as such attorney, he was not sub- 
ject to punlshment for contempt of the state court for fallure to return 
such records on demand. 

Osborne Lawrence, for petitioner. 

A. C. Wright, Sol. Gen., for respondent. 

PARDEE, Circuit Judge. The évidence adduced on the hearing 
shows that the material facts in the case are substantially as set 
forth in the relator's pétition, as follows : 

"Your petitioner, William R. Leaken, respectfuUy represents and shows 
to this honorable court that he is a citizen of the United States, and a rési- 
dent of the state of Georgla, In the Eastern Division for the Southern District 
of Georgla ; that he was at ail tlmes hereinafter named up to and before the 
15th day of March, 1905, an assistant district attorney for the United States 
having jurlsdiction In the Southern District of Georgla. Tour petitioner fur- 
ther shows that at the Nevember, 1904, term of the District Court of the 
United States for the Southern District of Georgla, your petitioner, as assist- 
ant district attorney aforesaid, at the request of the grand jury impaneled for 
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sald term of court, sued out prseclpe for subpœna duces tecum for certain wlt- 
nesses, to wlt, Judge Frank Tarver and the clerk of the county court of EfHng- 
ham county, requlrlng them under the laws of the United States to appear be- 
fore sald grand jury and produce certain books, papers and other documents. 
Your petitloner further shows that in compliance with said prœcipe, a copy of 
said prœcipe being hereto attaclied and made a part of this pétition, marked 'Ex- 
hiblt A,' subpœnas duces tecum were issued by the clerk of sald Distrir-t Court 
of the United States for the Southern District of Georgia directing to said Judge 
Frank Tarver and said clerk of the county court of Effingham county requlrlng 
them to produce said records and documents before the said grand jury, a 
copy of said subpœnas duces tecum, together with copies of subpœna tickets 
showlng acknowledgraents of service and attendanee under sald subpœnas 
duces tecum upon the part of said Tarver and said clerk, belng hereto at- 
taclied and made a part of this pétition, and marked 'Exhlblt A.' Petitloner 
further shovrs that in compliance with the terms of sald subpœnas the said 
Tarver and the said clerk of the county court of Effingham county appeared 
before the grand jury of said District Court, and produced before sald grand 
jury the records of the county court of EfHngham county, the same consistlng 
of the judge's docket and minutes of said court, and that the sald records 
were exanilned and used as évidence before the said grand jury, and said books 
-nere left by the said judge and clerk in the possession of the grand jury of 
said District Court of the United States for the Southern District of Georgia. 
Petitloner further shows that on the 17th day of December, 1904. Mr. 0. F. 
Berry, said clerk, came to petitloner, and at Savannah, Ga., and orally re- 
quested petitloner to deliver to hini sald records, and your petitloner at that 
time declined to deliver sald books to the sald clerk, except upon a proper 
order of the connty court of Effingham county. Petitloner further shows that 
on December 39, 1904, A. C. Wright, Esq., solicitor of the county court of Ef- 
fingham county, wrote to your petitloner as an indlvldual, and not as an 
offl(;ial. making a Personal request upon petitloner for a return of said records. 
In reply to this letter your petltioner, on the 21 st of December, 1904, stated to 
said A. C. Wright, Esq., In writing, that petitloner had told the clerk of the 
county court that upon proper deraand made the United States District Court 
would act, and that, if the said Wriglit vi-ould amend his letter by maklng It 
officiai, petitloner would return the records and books as soon as he could 
hâve a copy made of such portion as petitloner desired ; this letter belng sign- 
ed as an assistant United States attorney. Petitloner further shows that on 
December 26. 1904, sald A. C. Wright. Esq., in a letter signed by hlmself as 
solicitor of tlie county court of Effingham county, but addressed to your pe- 
tltioner again Indivldually, requestlng the retui-n of sald record wlthout delay. 
to whieh letter your petitloner on .Januai'y 4. 190.5, replied in writing, stating 
that the books were at the disposai of the proper officer upon the proper re- 
ceipt. Petitloner further shows that on .Tanuary 9, 1905, said A. C. Wright, 
Esq., wrote your petitloner a letter, addressing petitloner indivldually, empha- 
sizing the fact that he addressed petitloner indivldually, and not offlcially, 
and threatening to subuiit the matter to the county court of Effingham county 
ÎVfi'iiiier further shows that on tlie 14th day of .Tanuary, 190.5, the county court 
of Effingham county, Frank R. Tarver, judge of said court presiding, issued a 
rule uisi agaiust your [jetitioner dlrecting petitloner to show cause before him 
!it Springfleld. Effingham county. Ga., on the third Monday in February, 1905, 
jvhy petitloner should not be dealt with for contempt for having in his pos- 
session and retaining in Chatham county, and as an indlvldual, the above- 
nanied dockets and minutes; a copy of which sald rule was handed to peti- 
tloner by a balllff of said county court of Effingham county, who handed the 
same to petltioner in Chatham county, Ga., in which sald county the sald 
balllff had no jurlsdiction or authorlty to act. Petltioner further shows that 
at the time designated for the return of said rule your petltioner, through D. 
H. Clark, his attorney at law, presented to said county court of Effingham 
county a traverse to the return of said bailiff, whieh sald traverse the said 
Frank R. Tarver stru( k on tlie ground tliat your petltioner did not appear be- 
fore him personally. Petitioiiev further shows that after the overruling of 
said traverse your petitioncr presented to said court his written demurrer 
hereinafter set out, the spvpr:il grouuds of demurrer therein expressed. After 
argument heard upon said demurrer the court overruled the same, and each 
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and every ground thereof, and passed a written order to that effect, whleh 
written order Is hereinafter shown. Petitloner further shows that after the 
overniUnÇ of eaid demurrer his sald attoi-ney presented to the court a plea to 
the jurisdlctlon of said county court of Bfflngham county, a copy of said plea 
being hereinafter set out and niade a part of said pétition, which sald plea 
was overruled and strlclien by the court, which entered a written order to that 
effect, a copy of said order being hereinafter set out with said correspond- 
ence and proceedings in said county court of Efflngham countj', marked 'Ex- 
hibit B.' Petitioner further shows that thereafter petitloner, through his at- 
torney, presented an answer to said rule to said court, and that upon the trial 
of the issue thereby ruade the court heard évidence upon the same, a 
sténographie report of said évidence being hereinafter set out, and marked 
'Exhibit C and made a part of thls pétition. Petitioner further shows that 
after hearing évidence the court rendered judgment charging your petitloner 
to be in contempt of court, and passed a written order to that efCect, a copy 
of sald written order and judgment being hereinafter set out and made a part 
of the said Exhibit B. Petitioner shows that thereafter, to wit, on the 28th 
day of March, 1905, the said county court of EfHngham county issued an at- 
tachment against your petitloner directlng the baillff of the county court of 
Effiiigham county or other lawful offlcers to arrest your petitloner, and con- 
fine him in the jail of Efflngham couty for ten (10) days, a copy of said at- 
tachment being hereinafter set out, and marked 'Exhibit D.' Petitioner fur- 
ther shows that said attachment was delivered to John Schwartz, Esq., sherifC 
of Chatham county, and on the ISth day of April, 1905, and that said sheriflf, 
acting under and by virtue of said process, has arrested your petitioner, and 
unjustly and unlawfully detains petitioner, and threatens to imprison hIm in 
the said county jail of EfHngham county." 

Under this state of facts it is évident that the relator is held in 
custody under a proceeding in, and on a warrant from, the county 
court of Effingham county, for and on account of duties devolving 
on, but not performed by, him as assistant United States attorney. 
Unquestionably, as such attorney, he sued out the subpœna duces 
tecum to bring to the United States court the records of the county 
court of Efifingham county, and on production of the records laid 
them before the grand jury; and if, after having been used by the 
grand jury, the said records were left in the custody of the relator, 
it was because the relator was assistant United States attorney. 
As a private citizen he could neither hâve sued out the subpœna 
duces tecum, acted before the grand jury, or afterwards assumed 
custody of the records. Being in possession of the records, if it 
was the duty of the relator to return them to their normal and law- 
ful custodian, such duty devolved on him solely because he was the 
assistant district attorney of the United States having charge of the 
proceedings before the United States court wherein the records had 
been used. The judgment against him is for contempt of the 
county court of Effingham county in not on demand returning the 
said records. It seems clear then that the relator is in custody by rea- 
son of the judgment and warrant of the county court of Effingham 
county for the nonperformance, or omission, of a duty devolving 
upon him as an officer of the United States. Under sections 753 
and 761 of the Revised Statutes of the United States [U. S. Comp. 
St. 1901, pp. 592, 594], the Circuit Court of the United States has 
jurisdiction td release on habeas corpus any person held in custody 
by any person or party for an act donc or omitted in pursuance of 
the laws of the, United States. In re Neagle, 135 U. S. 1-99, 10 
Sup. Ct. 658, 34 L,. Ed. 55, is full authority for the proposition that 
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it is not necessary that there shall be an act of Congress passed to 
cover the particular case, but it is sufficient if the party in custody 
has acted under authority vested in him as an officer of the United 
States. Assistant district attorneys are appointed under authority 
of Act May 28, 1896, c. 252, § 8, 29 Stat. 181 [U. S. Comp. St. 1901, 
p. 613], and they are officers of the United States courts for their 
respective districts. Officers of the United States courts cannot be 
punished by any state court for acts within their duties as officers 
of the United States court. In re Turner, 3 Woods, 603, Fed. Cas. 
No. 14,246; In re Thomas (C. C.) 82 Fed. 304; s. c, 173 U. S. 276, 
19 Sup. Ct. 453, 43 L. Ed. 699; In re Waite (D. C.) 81 Fed. 359; 
s. c, 88 Fed. 102, 31 C. C. A. 403. 

So far as the law of the case is concerned, I understand that the 
learned soHcitor gênerai, who appeared for the respondent, admits 
the propositions above stated, and that in this case the petitioner is 
entitled to be discharged if it appears that he held the records in 
question in an officiai, and not an individual, capacity. While not 
actually disputing the facts recited in the pétition, he contends that 
there was no authority to compel the production of the records of 
Effingham county before the United States grand jury, and because 
thereof ail the persons who participated in such production were 
acting in a private capacity, at least to the extent that when the 
records came into the hands of the relator, as there is no law to hold 
or retain the same, he must hâve held them in his private capacity. 
The answer to this argument is found in In re Turner, supra, where, 
under circumstances very similar to those in the présent case, it 
was said: 

"But it is not Important to inquire hovv the ballot boxes, ballots, and papers 
came into the custody and control of the Circuit Court of the United States. 
The f act is they did corne Into such control, and that by the ordlnary process 
of the court, and, being there by means of such process, they cannot be 
wrested from It in the manner attempted." 

It may be that the issuance of a subpœna duces tecum by the 
United States court directed to the county judge of Effingham coun- 
ty for the production before the grand jury of the United States of 
the records of the county court of Effingham county was improvi- 
dent, and the compliance therewith ill advised, but the fact remains 
that the subpœna was obeyed, and the records were produced and 
were left in the custody of the United States court, and thereafter 
whatever duty the relator owed to take care of said records or to 
return them to their lawful custodian was a duty incumbent upon 
him as an officer of the court. The records might hâve been left 
with the marshal, the clerk, or even with the judge, as officers of the 
court. 

Other grounds are urged in the pétition and in argument for the 
release of the petitioner on this writ, such as the lack of jurisdiction 
of the county court of Effingham county to hold the relator for an 
alleged contempt committed in Chatham county, but I thirlk the 
real case is disposed of in the view taken above. 

A judgment will be entered making the writ of habeas corpus 
absolute, and discharging the relator from custody. 
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LITTLETON et al. v. FISCHER. 

(Circuit Court, S. D. New York. March 15, 1905.) 

COflPXBIGHT— Infbinqement— Pkeliminaby Injunction. 

Prellminary Injunction wUl net Issue agalnst the publication of de- 
fendant's arrangement of a musical composition, thougli It Is practlcally 
a reproduction of complainants' copyrighted arrangement thereof ; com- 
plalnants havlng also published uncopyrighted éditions of the composi- 
tion, the character and extent of the dedication to the public through 
whlch cannot be determlned on the aflidavits and inspection of the respec- 
tive scores, so that It Is Impossible to décide the extent of any trespass by 
défendant on the rights secured to complainants by the copyright, and 
it not appearlng that défendant Is unable to respond In damages. 

[Ed. Note. — For cases in point, see vol. 11, Cent Dlg. Copyrights, § 78.] 

On Motion for Preliminary Injunction. 

Eaton & Lewis, for the motion. 

Platzek & Stroock (Max J. Kohler, of counsel), opposed. 

TOWNSEND, Circuit Judgs. It appears from the affidavits 
and exhibits that one Edward German, a musical composer, was 
the first and original author of a musical composition entitled 
"Morris Dance," and that he made an arrangement thereof for the 
piano, which he assigned to the plaintifïs, and which they duly 
copyrighted and published. The défendant employed another mu- 
sician, R. Klugescheid, to make an independent arrangement of 
said musical composition for the violin and piano, and has pub- 
lished the same. While the latter arrangement necessarily differs 
from the former by virtue of its adaptation to two instruments, 
yet it is so constructed that with slight variations in the left-hand 
accompaniment, such as would occur to and be readily made by 
any musician without altering the violin score, it might be played 
on the piano, and, when so played, would be pràctically a reproduc- 
tion of the complainants' copyrighted arrangement. 

If there were no other questions involved, the right to an injunc- 
tion wotild seem to be clear. But it appears that other éditions of 
this musical composition hâve also been published by complainants, 
both for a military band and for an orchestra; that said éditions 
were not protected by copyright, and that copies of each of said édi- 
tions hâve been sold without any imprint of copyright thereon ; 
and that said Klugescheid made his arrangement of said composi- 
tion from Siaid source. An inspection of said uncopyrighted pub- 
lications shows that they contain scores for various instruments, 
including one for the violin, and that said scoreS, and especially 
that for the violin, présent the thème and harmony and melody of 
said musical composition so fully that apparently it was only neces- 
sary to add thereto the mère mechanical accessories of an accom- 
paniment to produce such an arrangement as that of complainant 
or of défendant. 

The character and extent of the dedication to the public through 
the uncopyrighted publication cannot be determined upon the af- 
fidavits and inspection of the respective scores, and consequentiy 
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it is impossible to décidé to what extent, if at ail, the défendant has 
trespassed upon the rights secured to complainants by the copy- 
righted arrangement. For this reason, and because it does net ap- 
pear that défendant is unable to respond in damages in case it 
shall finally appear that he has violated complainants' rights, it is 
thought that the extraordinary relief of a preliminary injunction 
should not be granted, but that the questions at issue should be 
postponed for final hearing. 
The motion is denied. 



UNITED STATES v. PERTH AMBOï SHIPBUILDING & ENGINEERING 

CO. et al. 

(Circuit Court, D. New Jersey. May 15, 1905.) 

1. BOMD— COHSTEUCTION— PEEFOBMANOE OF CONTEAOT. 

jii an action at law against tlie obligors of a bond conditioned for the 
fui! and faithful performance of a contract tlierein referred to, the 
con tract itself, as set forth in the déclaration, provided for the con- 
struction and equipment of two steamers within a flxed perlod according 
to certain plans and spécifications, and, upon failure so to do, the other 
party to the contract, the Uni-ted States, might complète the same by con- 
tract. The déclaration alleged that said steamers were not completed 
within sald perlod, that the contraetor had abandoned the contract, and 
that thereupon the United States had advertised for other and new bids 
to construct and complète said steamers; that a new contract for the 
purpose was thereupon made, and that they were in fact completed there- 
under. The déclaration was demurred to for the reason, among others, 
that the new contract was for the construction and completion of said 
steamers, whereas under the original contract It should hâve been for 
their completion only. 

Held that, as used, the words "construction and completion" were sub- 
stantially the same in meaning. 

2. Same. 

Eeld, further, that the word "construeted," as used, did not imply, as 
was claimed, other or différent steamers than those originally contracted 
for. 

3. Same— Pleadina. 

And it appearing that the original contracter had failed to complète 
said contract within the period flxed therefor, and had in fact abandoned 
the same, It was — 

Seld, further, that It was unnecessary to state In the déclaration the 
exact date of abandonment, it appearing that the new contract was award- 
ed after such abandonment. 
(Syllabus by the Court.) 

On Contract. On demurrers to déclaration. 

John B. Vreeland and Théodore B. Booraem, for plaintifï. 

Frank P. McDermott, for défendant, U. S. Fidelity & Guarantv 
Co. 

Adrian Lyon, for défendant Perth Amboy Shipbuilding & En- 
gineering Co. 

CROSS, District Judge. This is an action on contract brought by 
the United States of America against the Perth Amboy Shipbuild- 
ing & Engineering Company and the United States Fidelity & 
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Guaranty Company^Qf .ipaltimore, Md., and the questions considered 
arise upon separate dernurrefs filed bythè défendants to the plain- 
tiff's déclaration.. Thé açHon is founded upon a joint and several 
bond given by the défendants to the plaintiff, dated January 27, 
1903, in the pénal sum of $30,000, with the following condition : 

"Whereas the above-bounden Perth Amboy Shipbuilding and Englneerin;; 
Co., bas on the twenty fourth day of January, 1903, entered into a contract 
wlth the United States, represented by Colonel D. D. Wheeler, Assistant 
Quarter Master General TJ. S. Army for constructlng and equlpplng two (2) 
Standard Steel Screw Steamers for harbor service : New, therefore, if the 
above-bounden Perth Amboy Shipbuilding and Engineering Ce, shall and 
will, in ail respects, duly and fuUy observe and perform ail and singular the 
covenants, conditions, and agreements In and by the said contract agreed and 
coveuanted by said Perth Amboy Shipbuilding and Engineering Oo., to be 
observed ànd performed according to the true intent and meaning of the said 
contract, and as well during any period of extension of said contract that may 
be granted on the part of the United States as during the original term of 
the same, and shall promptly make fuU payments to ail persons supplylug 
It labor or materlals in the prosecution of the work provlded for in said con- 
tract, then the above obligation shall be void and of no effect; otherwise 
to remain in full force and virtue." 

The contract referred to in said bond is dated January 34, 1903, 
and, as stated in the déclaration, was between Col. D. D. Wheeler, 
assistant quartermaster gênerai of the 'United States army, for and 
in behalf of the United States of America, and said Perth Amboy 
Shipbuilding & Engineering Company; and said company did 
thereby covenant and agrée that it would furnish ail the material 
and labor necessary to, and would construct and completely equip, 
two Steel screw steamers for harbor service of the quartermaster 
department, in strict accordance with the requirements of the 
spécifications and drawings thereto attached and made a part there- 
of ; and that the said Perth Amboy Shipbuilding & Engineering 
Company would complète the construction and equipment of the 
two steamers therein referred to, and deliver them to the said plain- 
tif! as follows: One steamer to be completed and delivered in ISO 
working days, and the other in 130 working days, from the date 
of said contract ; and that, in case the said Perth Amboy Shipbuild- 
ing & Engineering Company failed to complète in ail respects and 
deliver the two steamers within the time therein specified, the loss 
resulting to the United States from the said failure was thereby 
fîxed at the rate of $50 per day per steamer for each and every day 
either or both ofsaid steamers remained undelivered beyond the 
period therein specified; and it was thereby stipulated that the 
plaintiff might withhold such amount, as liquidated damages there- 
in mentioned, from any money due and payable to said Perth Am- 
boy Shipbuilding & Engineering Company by the plaintiff for the 
work done under said contract. 

The déclaration further allèges that, for the considération of the 
faithful performance ôf the stipulation of said agreement, the 
said Perth Amboy Shipbuilding & Engineering Company should 
be paid for the complète constrtiction and equipment of said steam- 
ers the total sum of $105,000, and that, in case of the failure of the 
said Perth Amboy Ship|)^ilding & Engineering Company to comply 
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with the stipulations of said contract, then the plaintiff should hâve 
the power to complète the said work at the expense of the said 
Perth Amboy Shipbuilding & Engineering Company in such man- 
ner as the said United States should deem best for the interest of 
the public service, either by day's labor and open market purchase 
of the necessary materials, or by contract, or both, and any excess 
of cost resulting from such failure should be charged to the said 
Perth Amboy Shipbuilding & Engineering Company. 
The breach assigned to the condition of the bond is as follows : 

"Said plaintiff says that the said Perth Amboy Shipbuilding & Engineer- 
ing Company did not duly and fully observe and perform ail and singular the 
covenants, conditions, and agreements in and by said contract agreed and 
covenanted by the said Perth Amboy Shipbuilding & Engineering CJompany 
to be observed and performed, according to the true intent and meaning of the 
said contract, but falled and neglected to construct and completely equip 
said two Steel screw steamers in accordanee with the reqnirements of the 
spécifications and drawings attached to said contract wlthin the period men- 
tioned theretn ; but, on the cohtrary, falled and neglected to complète the 
same wlthin the tlme aforesald, and In fact abandoned said work of con- 
struction; that thereupon the United States of America, on the Ist day of 
December, 1903, having duly advertised for and recelved other and new bids 
for the construction and completlon of said steamers, entered Into a certain 
other contract, bearlng date the day and year last aforesald, with the Pussey 
& Jones Company, a corporation existing under the laws of Delaware, they 
being the lowest bidders therefor, for the construction and completlon thereof 
at a cost of seventy-slx thousand nine hundred dollars for each steamer, in 
ail, the sum of one hundred and flfty-three thousand eight hundred dollars, 
whereupon the said Pussey & Jones Company entered upon the performance 
of their said contract, and duly completed the construction of the said steam- 
ers, and delivered the same to the said plaintiff, and recelved In payment 
therefor the said sum of one hundred and flfty-three thousand eight hundred 
dollars, the price named in the last-mentioned contract." 

Then follows an allégation that by means of the premises the 
plaintifï sustained damage to the amount of $48,800, being the 
amount in which the plaintiff was damnified by reason of the Perth 
Amboy Shipbuilding & Engineering Company failing to fully per- 
form the conditions in the said bond, and whereby the same became 
forfeited, and an action accrued to the plaintiff to demand and 
hâve of the défendants the aforesald sum of $30,000, which the said 
défendants had not, nor had either of them, paid. 

The principal grounds of demurrer assigned, briefly stated, are 
that the déclaration does not set forth with sufficient certainty that 
the contract entered into with the Pussey & Jones Company was 
a contract for the completlon of the steamers agreed to be construct- 
ed by the défendant ; that it does not set forth that the plaintiff com- 
pleted the work of constructing said steamers agreed to be con- 
structed by the défendant ; that it sets forth that the contract with 
the Pussey & Jones Company was for the construction of other and 
new steamers, and not for the completlon of the steamers agreed to 
be constructed by the défendant ; that it does not set forth that the 
bids received, or the said contract entered into with the Pussey & 
Jones Company, were for steamers identical in ail respects with 
those agreed to be constructed by said défendant ; and that the 
4ate pf the abandonment of the contract by the Perth Amboy Ship- 
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building & Engineering Company is not stated in the déclaration. 
Thèse reasons were substantially assigned by both défendants. 
Otber reasons were assigned, but they were not urged upon the 
argument. 

In assigning a breach of the condition of the bond, the déclara- 
tion sets forth that the shipbuilding company failed and neglected 
to construct and completely equip said two steel screw steamers, 
in accordance with the requirements of the spécifications and draw- 
ings attached to the said contract, within the period mentioned 
therein, but, on the contrary, failed and neglected to complète the 
same within the tftme aforesaid, and in fact abandoned said work 
of construction; that thereupon the plaintiflf, on December 1, 1903, 
having duly advertised for and received other and new bids for the 
construétion and completion of said steamers, entered into a certain 
other contract, of the day and year last aforesaid, for the construc- 
tion and completion thereof; and that the new contractor entered 
upon the performance of said contract, duly completed the construc- 
tion of the said steamers, delivered the same to the plaintifï, and 
was paid the contract priée. As we understand thé défendants' ar- 
gument, it is that the United States, in advertising for and receiving 
other and new bids for the "construction and completion" of said 
steamers, departed from the original contract; or, in other words, 
that by the addition of the word "construction" the plaintifï provid- 
ed for the building of new and différent steamers than the ones re- 
ferred to in the original contract. We fail, however, to see any 
force in this objection. There can be no doubt whatever that the 
words "said steamers," for which the new bids and the new con- 
tract were made, relate , back to "said two steel screw steamers" 
previously referred to, and which were the steamers provided for 
in the shipbuilding company's contract. This must be so, since 
there is no other antécédent to which the words "said steamers," 
as used in connection with the new contract, can possibly relate; 
the most superficial reading of the déclaration shows this. The 
only question, therefore, for considération is whether the use of 
the word "construction," in connection with the word "completion," 
in advertising for the new bids and making the new contract, con- 
stituted, as claimed by the défendants, a failure on the part of the 
plaintiff to comply with the contract, which reserved to the plaintifï 
the right, upon the défendants' default, "to complète the said work"^ 
by day's labor, or by contract, or both. We feel constrained to 
hold, however, notwithstanding the word "construction" is in- 
jected in the déclaration without being in the contract, that there 
was a substantial compliance with the terms of the contract. 
The process of completion was necessarily a process of construc- 
tion; the two words, as there used, hâve practically the same 
meaning. If there had been nothing to complète, there would 
hâve been nothing to construct, and vice versa. In De Graff v. St. 
Paul & Pac. R. R. Co., 23 Minn. 146, the court, in referring to a 
railroad contract, says, "The word 'completing' has substantially 
the same signification as the word 'constructing,' " and this seems 
a natural and common-sense interprétation of the terms; certainly 
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it cannot be that the use of the word "construction," limited, as it 
was, to "said steamers," implied the completion of any other or 
différent steamers than those the défendant the shipbuilding Com- 
pany had agreed to construct; hence, when the new contract was 
made to construct and complète the original steamers, it meant 
nothing more in law than to complète them, and that in turn iii- 
volved completing them in the identical way in which they were 
originally intended to be completed. The conclusion, therefore, 
reached is that, in the respect aforesaid, there was no variation or 
departure from the original contract. 

But it is said that the United States did not, so far as the déclara- 
tion shows, complète the work of construction of said steamers. 
It is true the plaintiff did not do the work itself, nor was it obliged 
to ; it had a right to do the same by day's work or by contract, as 
might seem best for the public service. It chose to hâve it done by 
contract, and the allégations are that it was so done, that the steam- 
ers were delivered to the plaintiff, that the contracter was paid, and 
that the conséquent loss to the plaintiff arose from the defendant's 
failure to perform its contract. 

Another cause for demurrer assigned is that the déclaration did 
not set forth the date of the abandonment by the défendant the 
shipbuilding company of its contract. The demurrer, however, 
admits that said défendant failed and neglected to construct and 
completely equip said two steel screw steamers in accordance with 
the requirements of the spécifications and drawings, attached to 
said contract, within the period mentioned therein, and, in fact, 
abandoned said work of construction. Thèse averments are ail, 
and more than was necessary to show a breach of the condition of 
the bond; the failure to construct and complète within the contract 
time was of itself a breach, and the addition of the words "and in 
fact abandoned said work of construction" might well be treated 
as surplusage. The admission on the part of the défendants by 
demurring is that the contract was not only not completed within 
the stipulated time, but was absolutely abandoned, and that it was 
after this that the new bids were advertised for. 

This disposes of ail the reasons for demurrer which were urged 
on the argument. It may be added, however, that the others seem 
quite unimportant. 

The demurrers will both be overruled, with leave to the de- 
fendants to plead within 15 days, if they shall so désire. 



UNITB3D STATES, to Use of TIDEWATER STEEL CO., v. PERTH AM- 
BOY SHIPBUILDING & ENGINEERING CO. et al. 

(Circuit Court, D. New Jersey. May 17, 1905.) 

1. BoHD— Action— Plbading— Contract with United. States. 

In an action brought upon a bond glven uncler the act of Congress of 

August 13, 1894, c. 280, § 1, 28 Stat. 278 [U. S. Comp. St. 1901, p. 2523], 

against the principal and surety therein named, demurrer was flled to the 

déclaration because It was not averred therein that the daim of the 

137 F.-^4 
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United Stateb théreunder. If any, had been paîd. Beli, that such aver- 
ment was unnecessary, because the United States Is not a preferred créditer 
under said bond. 

2. Same. 

Tlie same déclaration was also demurred to upon tlie further ground 
that it did not aver that there were no other persons having claims or 
demands against the défendants under said bond, or if there were such 
credltors, that they had been paid. HeU, further, that such averment 
was unnecessary, since the act referred tp confers an independent right 
of action upon each creditor having a claim under the bond. 

{Syllabus by the Court.) 

On Gontract. On demurrer to déclaration. 

George H. Pierce, for plaintifï. 

Adrian Lyon, for Perth Amboy Shipbuilding & Engineering Co. 

Frank P. McDermott, for Surety Co. 

CROSS, District Judge. This action is brought upon a bond 
made by the Perth Amboy Shipbuilding & Engineering Company, 
as principal, and the United States Fidelity & Guaranty Company, 
as surety, to the United States of America, dated January 37, 1903, 
in the pénal sum of $30,000, and containing the following condition : 

"Now, therefore, if the above-bounden Perth Amboy Shipbuilding and En- 
gineering Co., shall and wUl, In ail respects, duly and fully observe and per- 
forni ail and singular the covenants, conditions, and agreements In and by 
said contract agreed and covenanted by said Perth Amboy Shipbuilding and 
Engineering Ce, to be observed and performed according to the true Intent 
and meaning of the said contract, and as well during any perlod of ex- 
tension of said contract that may be granted on the part of the United States 
as durlag the original term of the same, and shall promptly make full pay- 
ments to ail persons supplylng it labor or material In the prosecution of the 
work provlded for in said contract, then the above obligation shall be vold and 
of no efCect ; otherwise to remain in full force and yirtue." 

The suit is in the name of the United States of America, for the 
use of the Tidewater Steel Company, against the obligors in said 
bond ; and in the déclaration it is alleged that the défendant the 
Perth Aipboy Shipbuilding & Engineering Company was declared 
insolvent August 3, 1903, by the decree of the Court of Chancery 
of the State of New Jersey, that a receiver was appointed by said 
court, that said suit is still pending, and that permission to bring 
ihis suit has been given by said court. The déclaration then sets 
out the bond, and avers that the contract referred to in thé condi- 
tion thereof was entered into bètween the Perth Atnboy Shipbuild- 
ing & Engineering Company and Col. D. D. Wheeler, assistant 
quartermaster gênerai of the United States army, on January 24, 
1903, and provided for the furnishing of ail the material and labor 
necessary tb construcf ànd completely equip two standard steel 
screw steamers for the hàrbor service Of the quàrtermaster's départ- 
ment, in accordance with the requirements of the spécifications and 
drawings thereto attached; that thereupon the défendant the Perth 
Amboy Shipbuilding & Engineering Company proceeded with the 
exécution of said çpntEact, ànd partially built and equipped said 
steamers ; that after the said last-mentioned défendant commenced 
said work, to wit, on January 31, 1903, it became and was necessary, 
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in the exécution of said contract, that said défendant should hâve 
and use certain material (steel boat plates), particularly mentioned 
in the déclaration, in and for the completion of said steamers, and 
that the said Tidewater Steel Company did on divers days and 
times, which are particularly mentioned, deliver to the défendant the 
Perth Amboy Shipbuilding & Engineering Company, at its request, 
the above-mentioned material, which was used upon said two steam- 
ers in the construction and equipment thereof under said contract ; 
that such material so supplied and used was worth the sum of 
$7,894.39, which sum the défendant the Perth Amboy Shipbuilding 
&. Engineering Company promised and agreed to pay the said Tide- 
water Steel Company therefor. The déclaration then assigns, as 
a breach of the said bond, that said Perth Amboy Shipbuilding & 
Engineering Company has not performed ail the undertakings in 
the said writing obligatory by it to be performed, in this: that it 
has not made full payments, or any payments, to the Tidewater 
Steel Company for the material aforesaid supplied by it to the 
Perth Amboy Shipbuilding & Engineering Company for use in the 
construction and equipment of said steamers, and actually used 
therein. It then avers that an itemized statement of the material 
so furnished and used, with the priées charged therefor, is annexed 
to the déclaration, and that no part thereof has been paid. Then 
follow certain averments not necessary to be stated, as they hâve 
no bearing upon the questions to be decided herein. 
' Tp the foregoing déclaration each of the défendants has filed a 
demurrer, and the grounds therefor are as follows : 

"Because it does not appear therein that the United States of America has 
been satisfled for its clalms and demanda against said défendant on said 
bond; and also because it does not appear that full payments hâve been 
made to ail other persons supplying labor or material in the prosecution of 
the work provided for in said contract ; and also because it does not appear 
whether or not there are any other persons who hâve any clalm or demand 
against said défendant on said bond for supplying such labor or material, 
and also because It does not appear that ail persons who hâve any clalms 
or demands against said défendant on said bond for supplying such labor 
or matériels are parties to said suit ; and also because no right of action 
upon said bond accrued to the plaintiff until ail claims and demands thereon 
to the United States bave been satisfled, and said déclaration falls to show 
such satisfaction." 

It will be unnecessary to consider thèse objections at any consid- 
érable length. The first and last reasons are practically alike, while 
the remaining three raise substantially the same question. 

As to the first and last : They are based upon the theory that the 
United States is a preferred creditor under the bond, and that con- 
sequently it was necessary for the plaintifï to aver in its déclaration 
that its claim had been paid. Such assumed theory, however, is 
untenable ; the United States has no préférence under such a bond ; 
the bond was intended for the benefit, not only of the United States, 
but of ail persons furnishing materials or labor under the contract 
for the performance of which the bond was given as indemnitv. 
Section 3*6 of the Revised Statutes [U. S. Comp. St. 1901, p. 
2314] has no bearing upon the controversy arising under the bond 
in 'iuit; it undoubtedly gives a préférence to the United States over 
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other creditors against an însolvent debtor, but no such préférence 
is established under a bond given, as this was, pursuant to the act 
of April 13, 1894, c. 380, § 1, 28 Stat. 278 [U. S. Comp. St. 1901, p. 
3533]. It is unnecessary to reason this matter further, as it bas 
already been settled by the Circuit Court of Appeals of this circuit 
in the case of United States v. Heaton, 138 Fed. 414, 63 C. Ç. A. 
156, which approved upon this point the décision of the lower court, 
reported in (C. C.) 134 Fed. 699. Judge Dallas, in deciding the case 
in the Court of Appeals, adopted the language of Judge McPher- 
son, as follows : 

"The United States bas no prlority against a surety, for the reason that 
no statute has gIven It such a prlvlleged position, while it has priority against 
an Insolvent principal, for the analogous reason that Congress has seen fit 
so to enaet. The right of a surety, after he has pald the monèy due upon 
hla bond to the United States, to be preferred in the distribution of his in- 
solvent principal's estate, does not dépend at ail upon the answer of the 
question whether the United States has prevlously had priority against the 
surety, but rests solely upon the language of section 3468 [U. S. Cbmp. St 
1901, p. 2314], which expresses the législative vrill upon the subject. It is 
this section that is the source of the surety's right, and î think its true con- 
struction gives priority for so much, and no more, of the government's claim 
as the surety may hâve been obllged to pay by légal proceedings, or may 
hâve paid voluntarily in discharge of his obligation upon the bond." 

The surety company can find ample relief in the premises by pay- 
ing the amount of its bond into court, as was donc in that case, or 
by a suit in equity, as indicated in the cases of Thomas Laughlin 
Co. V. Am. Surety Co. et al., 114 Fed. 637, 51 C. C. A. 247 ; United 
States V. American Surety Co. et al. (C. C.) 136 Fed. 811; and 
American Surety Co. v. Lawrenceville Cernent Co. (C. C.) 96 Fed. 
25; s. c. (C. C.) 110 Fed. 717. 

As to the other grounds of demurrer, they must likewise, in our 
opinion, be overruled. The act under which the bond in suit was 
given unquestionably allows each creditor to bring an individual 
suit for the establishment of his claim. The language used is clear, 
and susceptible of no other interprétation. Numerous suits of this 
character hâve been brought in the courts, as will be seen from an 
examinatioh of the above and other reported cases, and we do not 
find in any of them that it has ever been claimed that such a suit 
would not lie, notwithstanding the fact that there might be other 
claimants under the bond. In the cases cited above such suits were 
either brought or threatened, and it was to avoid their multiplicity 
that the surety company sought relief, either by paying the amount 
of its bond into court, or by filing a bill in equity in the nature of 
a bill of interpleader. Whether there are other, or how many other, 
creditors secured by this bond, or whether ail their claims hâve 
been paid, is, under the act of Congress, a matter of indifférence to 
the Tidewater Steel Company. It can sue without respect to their 
claims, and they can sue without respect to its claim, since ail hâve 
independent causes of action. The case of American Surety Com- 
pany V, Lawrenceville Cément Company, supra, beside^ establish- 
ing the propositions that the fund is to be distributed ratably, and 
that no priority can be given to one creditor over another, also 
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shows indirectly that actions at law were properly commenced in 
the first instance by the individual creditors, from the fact that the 
court allowed the several plaintiffs in such actions the costs incurred 
by them up to the time when the bill of complaint was filed. In our 
opinion, the grounds of demurrer under considération miist also be 
overruled. 

The défendant the United States Fidelity & Guaranty Company 
submitted one ground of demurrer additional to the above, to wit, 
that the déclaration stated no cause of action against it. This rea- 
son might be passed without considération, since it does not specify 
any particular defect in the déclaration at which it is aimed; it is 
équivalent to a gênerai demurrer. The New Jersey statute, how- 
ever, requires grçunds of demurrer to be spécifie, and in effect abol- 
ishes the common-law gênerai demurrer. Waiving, however, the 
gênerai character of this last reason, we will for a moment consider 
the point made under it, that the act of Congress (Act Aug. 13, 
1894, c. 280, § 1, 38 Stat. 378 [U. S. Comp. St. 1901, p. 2533]) givcs 
a right of action only to persons supplying labor and materials "for 
the construction of any public building, or the prosecution and 
completion of any public work, or for repairs upon any public build- 
ing, or public work," which provision does not include steamers 
for the harbor service of the quartermaster's department; and 
counsel cites in support of his proposition définitions of "public 
works" from the Century Dictionary and the Am. & Eng. Ency. 
of Law (2d Ed.). Without quarreling with thèse définitions, we 
conclude that the meaning of the words "public work" in the act is 
broader and more comprehensive than the dictionary meaning given 
to "public works" ; that public work is susceptible of application to 
any constructive work of a public character, and is not limited to 
fixed works. The statute should be liberally construed to accom- 
plish its purpose. But without further discussion of the point, it is 
quite sufficient to say that, whether the foregoing view is correct or 
not, the défendants are estopped from setting up such défense ; they 
executed the bond well knowing its intent and purpose, and, since 
the purpose was not immoral or illégal, they cannot now be heard 
to deny their hability, voluntarily assumed and undertaken. 

The demurrers will be overruled as to both of the défendants, 
with leave to plead within 15 days if they shall so désire. 
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In re NOËL, 
(District Court; D. Maryland. April 17, 1905.) 

1. Bankbuptcy— Recoveey of Pekfebence — Jueisdiction of Bankeuptct 

COUET. 

Under Bankr. Act July 1, 1898, § 60b (30 Stat. 562, c. 541 [U. S. Comp. 
St. 1901, p. 3445]), as amended by Act Feb. 5, 1903, 32 Stat. 799, c. 487 
[U. S. Coinp. St. Supp. 1903, p. 416], whlcli gives a court of bankruptcy 
concurrent jurlsdlctlon of suits by a trustée to recover unlawful préfér- 
ences, the form of the proceedlng In which such matter is determined 
dépends upon whether or not the property affected Is In the custody of 
the court. If in the possession of an adverse claimant, a plenary suit 
Is necessary ; but, when in the possession of the court, as wliere the al- 
leged préférence was by way of mortgage, and the property has been 
sold, and the proceeds deposlted In the bankruptcy court, that court 
may détermine the validity of the mortgage on a pétition flled by the 
trustée. 

2. Same— FoBM OF Proceeding — Consent. 

Where an injunctlon granted by a court of bankruptcy, restralnlng the 
foreclosure of mortgages on property of a bankrupt estate on the ground 
that one of such mortgages constituted an unlawful préférence, was dis- 
solved on condition that the proceeds of the property applicable to said 
mortgage should be pald Into a bank, subject to the further order of the 
court, the acceptance of such condition by the mortgagee Is équivalent 
to a consent that the validity of the mortgage should be determined by 
the court in any approprlate form of proceeding. 

3. Same— Présent Considération for Moetgage— Renewal of Peiob Mort- 

gage. 

Where a valid mortgage was glven as securlty for a présent loan, the 
f act that a new mortgage on the same property, given wlthin four months 
prior to the mortgagor's bankruptcy, was made to secure a renewal of the 
loan, does not render such mortgage voidable as an unlawful préférence. 

4. Same— Validitt of Moetgage — Witiiholding Peiob Moetgages fbom 

Recoed. 

Under Code Pub. Gen. Laws Md. art. 21, §§ 13-16, which require mort- 
gages to be recorded wlthin six months after their exécution, where a 
succession of mortgages — the flrst given to secure a loan, and the others 
to secure renewals thereof every 45 days thereafter — were withheld from 
record during a time exceeding six months for the purpose of upholding 
the mortgagor's crédit, the last of the séries, although recorded, is vold 
as to creditors and the mortgagor's trustée in bankruptcy. 

In Bankruptcy. In the matter of the pétition of the trustées 
to déclare void a mortgage of the Commonwealth Bank on prop- 
erty of the bankrupt. 

John N. Steele and John Hinkley, for trustées in bankruptcy. 
Edgar H. Gans and Robert Biggs, for Commonwealth Bank. 

Statement. 

MORRIS, District Judge. Edgar M. Noël, who was in a large 
way a building contracter, was adjudged a bankrupt May 26, 
1903, upon his voluntary pétition. At the time of his application 
he owned and was living in a fee-simple dwelling house on Mt. 
Royal avenue, in Baltimore City. This property was subject to 
two mortgages: One was a mortgage executed by himself and 
wife, December 26, 1900, to Nathan Rohr, and duly recorded, for 
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$3,000. The other was a mortgage to the Commonweaith Bank 
of Baltimore for $13,000, dated Januàry 23, 1903, and recorded 
February 5, 1903 ; that is to say, within four months prior to his 
adjudication. After the adjudication the Commonweaith Bank ac- 
quired by assignment the $3,000 mortgage, and, by virtue of a con- 
sent of the mortgagors cOntained in the mortgage, but without 
making the trustées parties to the case, and without application 
for the sanction of the bankrupt court, procured, August 30, 1903, 
a decree of the circuit court No. 2 of Baltimore City appointing 
Robert Biggs trustée to foreclose the above-mentioned first mort- 
gage, and advertised the property to be sold on September 11, 1903. 
The trustées of the bankrupt's estate filed their pétition on Sep- 
tember 9, 1903, praying an injunction to stop the sale on the 
ground that the second mortgage of $13,000 was void as a préfér- 
ence; that the property was worth at least $30,000, having been 
scheduled by the bankrupt as of the value of $25,000; and that 
a sale under a decree for foreclosure in the state court would hinder 
and delay the proper administration of the estate of the bankrupt 
by the trustées. The court in bankruptcy granted the injunction 
prayed for. The Commonweaith Bank answered the pétition, and 
made a motion to dissolve the injunction. After a hearing of the 
motion the court passed an order, October 10, 1903, rescindihg the 
injunction, and permitted a foreclosure sale under the decree in the 
state court upon condition that the court costs and commissions 
to" be allowed by the state court on the $3,000 first mortgage, and 
ail taxes, water rent, and other charges, should be taken out of 
the proceeds, and that the first mortgage of $3,000 and interest 
should be paid to the Commonweaith Bank, and the balance should 
be deposited subject to the order of this court, to abide the déter- 
mination of this court as to the validity of the second mortgage of 
$13,000 given to said Commonweaith Bank. Under the sanction of 
this order the mortgage was foreclosed, and the controversy now 
to be determined is as to the validity of the said $13,000 mortgage 
under which the bank claims the balance of the proceeds of sale, 
which balance has proved to be less than the amount of its claim. 

The trustées of the bankrupt's estate, claiming said balance, filed 
their pétition, praying that the $13,000 mortgage be declared void; 
setting out the following groûnds for the relief prayed for : That 
on October 23, 1901, Noël obtained from the Commonweaith Bank 
a loan of $13,000, for which he gave his promissory note payable 
45 days after date, and as security he and his wife executed a second 
mortgage to said bank upon the said Mt. Royal avenue property. 
The said mortgage was not recorded, and the said note was paid 
December 7, 1901. That on December 14, 1901, he again applied 
for and obtained a loan for $13,000 from the bank on the security 
of his interest in the said property, giving his note payable 45 days 
after date, and again he and his wife gave a mortgage to said bank 
on said property. That the mortgage, at the rec[uest of Noël, was 
not recorded. That said loan was then renewed every 45 days, 
maturing on March 8, 1902, on April 25, 1902, on June 8, 1902, on 
August 22, 1902, on October 25, 1903, and on January 23, 1903, and 
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on each of said dates a new note and a new.mortgage were given 
to the bank by Noël. That none of said mortgages were recorded, 
except the last one, dated January 33, 1903, which was recorded 
by the bank after notice to Noël on February 5, 1903 (within four 
months prior to Noel's adjudication), and under which the bank 
now claims. The trustées, in their pétition, charge that the loan 
to Noël made on December 14, 1901, has never been, in fact, re- 
paid, and is the identical loan now claimed by the bank, and at- 
tempted to be secured by the mortgage dated January 33, 1903, 
and recorded February 5, 1903; that the alleged payments of the 
différent notes given in renewal of said loan were fictitious pay- 
ments, and no money passed from Noël to the bank. They charge 
in their said pétition that at the time the loan was made the bank 
knew that Noël was largely indebted and was daily incurring new 
indebtednesses, and that, by withholding from record ail of the 
six successive mortgages given to secure the said loan of $13,000, 
they gave Noël a fictitious crédit, which was a fraud upon ail his 
creditors becoming such after December 14, 1901, and was void 
as to ail such creditors. They further charge that on January 33, 
1903, Noël was insolvent, and was so when the mortgage was re- 
corded on February 5, 1903, within four months of the filing of 
Noel's pétition in bankruptcy, and that it is void as an unlawful 
préférence. 

The Commonwealth Bank answered the pétition of the trus- 
tées. It protested that the court was without jurisdiction to he'ar 
and détermine the issues presented in said pétition, in the form 
présented to the court, and reserved ail exceptions it might make 
to the jurisdiction of the court to hear and détermine the same. 
It asserts that in the dealings between it and Noël as to said loan 
of $13,000 for 45 days, made on December 14, 1901, Noël stated that 
it was a temporary loan, and that it would be paid at maturity, 
and asked that the mortgage should not be recorded; that, each 
time the note matured, Noël made the same request, and was grant- 
ed a loan, and the bank took on each transaction a new note and 
a new mortgage, until finally, on February 5, 1903, the bank notified 
Noël of its intention to put the mortgage on record, and did so. 
In its answer the bank avers that it made the loan in absolute good 
faith, without any reason to believe that Noël was financially em- 
barrassed, but, on the contrary, during the years 1901 and 1903 it 
had reason to believe that Noël was prosecuting a number of large 
and profitable contracts, and that said loan was only a temporary 
accommodation. It asserts that the withholding of the mortgage 
from record was not with any intent to give Noël a fictitious crédit, 
or to aid him in misleading any person with whom he might hâve 
business dealings. The answer asserts that the bank did not know 
that Noël was insolvent on January 23, 1903, and dénies that the 
taking of the mortgage constitutes a préférence, within the meaning 
of the bankrupt act; that it has not filed any claim or taken part 
in the bankruptcy proceedings. 

The testimony of the witnesses varies but little from the allégations 
of the pleadings. It appears that Noël in December, 1901, had on 
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liis hands a number of very large building contracts — among them, 
a contract for the building of the Fifth Régiment Armory, in Balti- 
more City, at the contract price of about $250,000. He was a cus- 
tomer of the Commonwealth Bank, and had assigned that contract 
to the bank, so that it was to receive ail the payments due to Noël 
as they were paid, and was to advance him the money required for 
his current payments in connection with that contract. Finding 
he needed more money, he applied for this additional loan of $13,- 
000 on the security of a mortgage of his dwelling house ; Noël ex- 
pecting he might need it until he received the final payments on 
the armory contract, but the bank making no agreement to let him 
hâve it longer than the 45 days, at the end of which each note was 
made payable. With regard to the ultimate recording of the mort 
gage, it would seem to hâve resulted from the fact that the bani 
officers in February, 1903, became convinced that disputes which 
had arisen with regard to acceptance of the armory, and the com- 
plaints about defects in its construction, and the difficulties which 
Noël was encountering in obtaining the final payments on that 
contract, would prevent his paying the note at maturity from the 
source from which he had been expecting the money. They then 
iiotified Noël that they would record the mortgage. As to the con- 
tinuance of the loan, the transaction was that, before the 45-day 
note matured, Noël would request the bank to continue the loan, 
and its officers would hâve a new mortgage prepared, and Noël 
and his wife would come to the bank and exécute it, and he would 
make a new note. The cashier would then draw his cashier's 
check for $13,000 to the order of Noël, who would indorse and de- 
posit it to his account, and draw his check on the bank for $13,000, 
and hand it to the cashier, and would receive back the old note 
and the old mortgage. The interest was charged up against his 
account quarterly, together with interest for ail the discounts and 
advances which Noël had from the bank on which interest was pay- 
able. 

Jurisdiction. 

The first question presented is that raised by the Commonwealth 
Bank by the réservation in its answer of the right to except spe- 
cially to the jurisdiction of the court in bankruptcy to hear and 
détermine the issues presented by the pétition of the trustées, in 
the form in which they are presented by said pétition to the court. 
It is urged in argument that the question whether or not the mort- 
gage of January 23, 1903, to the bank, is void, and is to be set aside, 
can be determined (unless by the consent of the bank) only in an 
independent plenary suit in equity. And in support of this conten- 
tion counsel for the bank cite Bardes v. Harwarden Bank, 178 U. 
S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, Louisville Trust Co. v. 
Cominger, 184 U. S. 18, 22 Sup. Ct. 293, 46 L. Ed. 413, and other 
cases. Since the décisions in the cases cited were announced the 
amendment of February 5, 1903, c. 487, 32 Stat. 797 [U. S. Comp. 
St. Supp. 1903, p- 410], has given to the District Court in bank- 
ruptcy a jurisdiction which was expressly denied to it before. Sec- 
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tion 70e, Bankr. Act July 1, 1898, c. 541, 30 Stat. 566 [U. S. Comp. 
St. 1901, p. 3462], provides that the trustée may avoid any transfer 
by the bankrupt which any créditer might hâve avoided, and may 
recover the property so transferred ; and by the amendment it is 
enacted that (Act Feb. 5, 1903, c. 487, § 16, 32 Stat. 800 [U. S. 
Comp. St. Supp. 1903, p. 417]) : 

"For the purpose of such recovery any court of bankruptcy as herelnbe- 
fore defined and any state court which would hâve had jurisdlctlon i( bank- 
ruptcy had net intervened shall hâve concurrent jurisdietlon." 

It appears, therefore, that the objection, if sustainable, is of the 
most technical character. The court has jurisdiction ; the dispute 
between the parties arises in a proceeding in bankruptcy; ail the 
allégations which would characterize a bill in equity are set out in 
the trustées' pétition ; ail the notice and ail the opportunity to 
answer and to prépare for the trial that the bank could hâve, it 
has had; and by its answer it has set up ail the défenses it could 
bring forward under any form of pleading; and by appeal there is 
the same opportunity to correct any error of law or fact. Dodge 
V. Norlin (C. C. A.) 133 Fed. 363. 

I think the distinction between the controversies arising in bank- 
ruptcy which must be determined by plenary independent suits 
and those which may be heard on summary pétition dépends upon 
who has possession of the subject-matter of the controversy. If 
the bankruptcy court has possession, then, as a rule, the mattef 
may be heard upon pétition and answer. If a stranger has posses- 
sion, and is holding by adverse claim, then an independent plenary 
suit is in most cases proper. In this case the property was in the 
possession of the bankruptj and upon his adjudication his title 
and possession passed to the trustées. The possession of the trus- 
tées could not be disturbed by any form of adverse légal proceed- 
ings without the concurrent sanction of the court of bankruptcy. 
That court, having possession of the property, had jurisdiction, 
upon notice to those claiming to hâve liens and incumbrances upon 
it, to order the property to be sold by the trustées free of ail in- 
cumbrances, if the court, in its discrétion, should détermine that 
such a sale was for the benefit of the unsecured creditors; and 
after such a sale, having in its control the fund arising from the 
sale, it would hâve jurisdiction to détermine the conflicting claims 
of the parties whose liens had been displaced as to the property 
sold, and transferred to the fund in the court. Ray v. Norseworthv, 
23 Wall. 128, 23 L. Ed. 116. 

In Bardes v. Hawarden Bank, 178 U. S. 524, SO Sup. Ct. 1000, 
44 L. Ed. 1175, it was ruled that the power conferred on the courts 
of bankruptcy by section 2 of the act of July 1, 1898, c. 541, 30 Stat. 
546 [U. S. Comp. St. 1901, p. 3421], to "(7) cause the estâtes of 
bankrupts to be collected, reduced to money and distributed, and 
détermine controversies in relation thereto, except as herein other- 
wise provided," was controUed and limited by the concluding 
clause, and, that the words "herein otherwise provided" referred to 
section 23 (30 Stat. 552 [U. S. Comp. St. 1901, p. 3431]), defining 
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Ihe jurisdiction of the United States and state courts, and before 
the amendment of 1903, by section 23, those courts coiild take 
jurisdiction between trustées, as such, and adverse claimants, to 
the same extent only as thougli bankruptcy proceedings had net 
been instituted. 

Even before the amendment of 1903, it was held that the bank- 
ruptcy courts, after acquiring actual possession of property, or 
rnonev, did hâve jurisdiction to détermine the validity of liens there- 
on. In re Kellog, 10 Am. Bankr. Rep. 7-11, 131 Fed. 333, 57 C. 
C. A. 547. 

The first clause of section 33b has been, however, essentially 
modified by the amendments of February 5, 1903 [U. S. Comp. St. 
Supp. 1903, p. 413, § 8], to section 67e, by which transfers made 
by the bankrupt with intent to hinder, delay, or defraud his cred- 
itors, within four months, are declared void, and it is made the duty 
of the trustée to recover and reclaim the same by légal proceed- 
ings or otherwise; and for that purpose, by the amendment, juris- 
diction is given to any court in bankruptcy. Also by section 70e 
(32 Stat. 800 [U. S. Comp. St. Supp. p. 417]) the trustée may avoid 
any transfer which any creditor might hâve avoided, and may re- 
cover the property; and, for the purpose of such recovery, juris- 
diction is given to any court of bankruptcy. 

But more than that, I think' in the présent case the bank has 
consented that the court in bankruptcy is the forum which is to 
décide the présent controversy. After the adjudication, and with- 
out the sanction of the court in bankruptcy, the bank proceeded 
to obtain a decree of the state court for foreclosure of the first 
mortgage, which it had had assigned to it, and advertised the 
property for sale under the first mortgage. The trustée filed a péti- 
tion stating reasons why it was prejudicial to the unsecured cred- 
itors to allow that decree to be executed, alleging that the bank's 
second mortgage was void, and obtained from this court an injunc- 
tion to stop the sale. Upon the bank's answer to the pétition, and 
upon its motion to dissolve the injunction, the matter came on to 
be heard. It was apparent that the property ought to be sold for 
the interest of ail, and thât the bank's first mortgage was valid; 
and, because of the bankrupt's wife's right of dower, it was ap- 
parent that a sale undér the first mortgage would be advantageous. 
Ail mattérs having been considered, the court rescinded the injunc- 
tion, upon conditions; and those conditions were accepted by the 
bank, by availing itself of the order of October 10, 1903. By that 
order the injunction was rescinded, and the bank's counsel was 
authorized to proceed to sell as trustée under the state court's de- 
cree, subject to several conditions, one of which was that "the bal- 
ance of the proceeds of sale should be deposited in bank in the 
name of the bankrupt estate of Edgar M. Noël, subject to the fur- 
ther order of this court, * * * without préjudice to the claim 
of the Commonwealth Bank under an alleged second mortgage for 
$13,000 held by it, the validity of which is disputed by the trustées 
in bankruptcy, and which controversy is to be determined hereafter 
in this court. The question of the costs of thèse proceedings in 



700 137 FEDERAL EEPORÏEE. 

this court is reserved for future order." Subject to thç conditions 
of this order, the sale was made ; the bank received the amount 
of îts first mortgage ; and the balance bf the money was deposited 
in bank in the name of the bankrupt estate of Edgar M. Noël, sub- 
ject to the order of this court, according to the conditions pre- 
scribed. The acceptance of the benefits of this order by the bank 
was a consent to its terms, which contemplated that the présent 
controversy should be determined in thèse proceedings in this 
court. And as the form of proceeding deprives the bank of no 
substantial right which it could hâve in any form of suit, I do not 
think it should be heard to object either to the jurisdiction, or to 
the présent form of procédure. 

Préférence. 

As to the question of préférence under the bankrupt act, it 
is clear that a présent loan on security is not a préférence. Act 
July 1, 1898, c. 541, 30 Stat. 564, § 67d [U. S. Comp. St. 1901, p. 
3449]. This loan was originally made on the security of the mort- 
gage, and there never was a time in ail the transactions when Noël 
had the money without the bank having in hand the mortgage as 
security. The loan, from its inception, was always secured by the 
exécution of the mortgage, and was always intended to be. If 
a loan is made upon security, it is not forbidden in good faith to 
substitute a new security for the old one. Sawyer v. Turpin, 91 
U. S. 120, 33 L. Ed. 235 ; Stewart v. Platt, 101 U. S. 743, 25 L. Ed. 
816 ; Bernhisel v. Firman, 22 Wall. 176, 23 L. Ed. 766 ; In re Shep- 
herd, 6 Am. Bankr. Rep. 735, note. So, in this case, whether, as 
contended by the trustées, the transaction is treated as being one 
loan renewed every 45 days, or, as contended by the bank, as a fresh 
loan every time a new note was given, the resuit is the same. It 
was intended that security should be given with the first loan, and 
at every interval of 45 days it was intended that there should be 
a substituted security. 

, The Maryland Code provides that a deed or mortgage shalt be 
recorded within six months from its date. This final mortgage 
was recorded within one month after its date. It would seem that 
the contention that the mortgage was an unlawful préférence is not 
sustained, provided the mortgage which was surrendered on Jan- 
uary 33, 1903, in exchange for the new mortgage executed and de- 
livered on that date was a valid security. 

Is the Mortgage Void ? 

The contention that, by keeping the several mortgages given 
from time to time from record, the bankrupt intended to hinder, 
delay, and defraud his creditors, and that the mortgagee acquiesced 
in that intention, and that therefore the mortgage is void, under 
section 67e, or under the state law, requires careful examination. 
When Noël first applied for the loan he was a contracter in fair 
standing, but with a great deal of building work on his hands. Ht 
was the contractor for erecting, among other buildings, the banking 
house of the International Trust Company, the Fifth Régiment 
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Armory, a clubhouse for the Baltimore Athletic Club, some ware- 
houses, a hôtel in Jacksonville, Fia., and had a large interest in 
contracts for the Naval Academy buildings at Annapolis, Md. ; 
and there was a sum of about $33,000 due him for constructing the 
Mt. Holly Inn, which was in jeopardy, and was subsequently lest. 
He was obviously financially in deep water, but continued on in 
business until April, 1903, when he was obliged to call a meeting 
of his creditors, and asked an extension. No satisfactory arrange- 
ment being devised, he made his application in bankruptcy May 
26, 1903. He scheduled his assets at $310,115.87, and his liabilities 
at $345,374.19, but his assets hâve proved illusive. They consisted 
in a great part of balances which he considered to be due him on 
his varions contracts, but which hâve proved not collectible, and 
his convertible assets were ail pledged for loans — very largely to 
the Commonwealth Bank. His schedule of unsecured debts 
amounts to $137,954.04, and the trustées hâve in over a year and 
a half not been able to collect enough to pay a dividend of 5 per 
cent, on this indebtedness. The fact is that from December, 1901 , 
to January, 1903, he was contracting debts to very considérable 
amounts, and getting deeper into financial difïiculties, and, though 
hopeful, he was really getting nearer to the crisis when he could 
raise no more money, and must fail in his building contracts and go 
into bankruptcy. 

Whether or not the unrecorded mortgages which during the 
period of over a year he was executing every 45 days, and which 
were intended to be an undisclosed incumbrance on his real estate, 
is a valid security, or is to be considered invalid, as hindering and 
delaying creditors, is to be determined by the state law, irrespective 
of the question of préférence under the bankrupt act. Doolev v. 
Pease, 180 U. S. 126, 21 Sup. Ct. 329, 45 L. Ed. 457. The question 
is whether a mortgage kept oflf the record, as this one was, is valid 
under the Maryland décisions. The object of the recording of con- 
veyances is to prevent the hardship resulting to creditors and pur- 
chasers from the existence of secret conveyances, not disclosed by 
the public records, of property of which the grantor remains the 
ostensible owner. The reasonable time of six months is provided 
within which a mortgagee must record his mortgage in Maryland, 
to be of any avail whatever. Obviously the purpose of the law re- 
quiring the recording of mortgages is defeated if, by a contrivance 
such as was resorted to in this case, a mortgage can be kept in ex- 
istence, and remain a secret incumbrance, and be ready to be made 
effective at any moment when a crisis in the aflfairs of the mort- 
gagor arises. By such a scheme the plain intention of the Légis- 
lature is outwitted. 

In the leading case of Gill v. Griffith, 2 Md. Ch. 270, the opinion 
of the chancelier, which was adopted by the Court of Appeals of 
Maryland, decided that a similar device with regard to a bill of sale 
of chattel property was void. The reason given in Gill v. Griffith 
for keeping the bill of sale off the record and renewing it every 
19 days was to spare the mortgagor, who was a professional man, 
the mortification resulting from the eommunity knowing that he 
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had been obliged to mortgage his household effects. The reason 
in the présent case is stated by both Noël and the bank to bave 
been, and no doubt was, to prevent the injury to the iînancial crédit 
of a man largely engaged in business, and badly needing crédit, 
which would resuit if a mortgage upon his dwelling house was put 
upon record, and thus became known to those with whom he did 
business. What was said by the chancellor in the case of Gill 
V. Griffith is equally applicable to this case: 

"There was a fixed design, persevered In for more than twelve months, to 
preveut actual or constructive notice from being communlcated to the public 
of the existence of thls deèd. Whatever may hâve been the cause of this — 
whether the resuit of an agreement, promise, or mère acquiescence in the 
expressed request of the mortgagor, and to save his feelings from mortifica- 
tion — it is so clearly répugnant to the letter and policy of the Législature that 
it seems to me impossible It ean escape condemnation." 

See. also, Edelhoff v. Horner-Miller Mfg. Co., 86 Md. 595-607, 
39 Atl. 314. 

In Blennerhassett v. Sherman, 105 U. S. 100, 119, 131, 26 L. Ed. 
1080, Gill V. Griffith and other similar décisions are approved. In 
the récent case of Thompson v. Fairbanks, 196 U. S. 616-521, S5 

Sup. Ct. 306, 49 L. Ed. , it was held that whether a chattel 

mortgage which includes after-acquired property is valid is a local 
and not a fédéral question, as to which the décision of the state 
court controls. The courts of Vermont having held such mort- 
gages valid, and that the taking possession under such a mortgage 
of the after-acquired property related back, to the date of the mort- 
gage, the Suprême Court of the United States sustained the lien 
of the mortgagee as to the after-acquired property upon the ground 
it was the enforcement of a lien held valid by the state décisions, 
and provided for in a mortgage executedand recorded years before 
the act of bankruptcy. This was possible because the mortgage 
had been recorded immediately after its exécution, and was no- 
tice to ail the world of the existence of the lien, and that the mort- 
gagee had the right to take possession of property subsequently 
acquired as provided for in the mortgage. The Suprême Court 
said— page 521 of 196 U. S., page 308 of 25 Sup. Ct. (49 L. Ed. 

"The bankrupt was therefore not holding himself out as uneonditlonal 
«vvner of the property, and there was no securing of crédit by reason of his 
apparent uneonditlonal ownershlp. The record gave notice that he was not 
such uneonditlonal owner. There was no secret lien, and if défendant can- 
not secure the beneflt of this mortgage which he obtained in 1891, as a lien 
on after-acquired property, • * • it must be because of some provisions 
of the bankruptcy law, which we thlnk the court ought not to construe or 
endeavor to enforce beyond its f air meaning." 

This décision, favorable to the mortgagee, turned upon two 
points: Eirst, that such a mortgage of after-acquired property 
had been held valid by the state court; and, second, that notice 
of its existence had been given by its having been promptly re- 
corded. 

The opinion of the Suprême Court in Sawyer v. Turpin, 91 U. 
S. 118, 23 L. Ed. 235, prpceeds upon the ground that the bill of sale 
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upheld in that case was valid under the Massachusetts law, even 
if there was an agreement not to record it. Under the Maryland 
décision, a secret mortgage kept oiï the record by repeated re- 
newals for over six months is held to be invalid as to ereditors. 

By the provisions of Bankr. Act July 1, 1898, c. 541, § 70e, 30 Stat. 
566 [U. S. Comp. St. 1901, p. 3453] : 

"The trustée may avold any transfer by the bankrupt of his property whlch 
any creditor of such bankrupt might hâve avoided and may recover the prop- 
erty so transferred, or its value, from the person to whom it was transferred, 
unless he was a bona flde holder for value prior to the date of the adjudica- 
tion, Such property may be recovered, or its value coUected from whoever 
may hâve received it, except a bona flde holder for value." 

By section 1 (35) "transfer" is defined as including "the sale 
and every other différent mode of disposing of or parting with 
property, or the possession of property, absolutely or conditionally, 
as a payment, pledge, mortgage, gift, or security." 

The policy of requiring notice to ereditors by recording is most 
fully recognized in the présent bankrupt act. By section 3b, a 
pétition may be filed against an insolvent within four months after 
the act of bankruptcy, and it is enacted that "such time shall not 
expire until four months after the date of recording or registering 
the transfer or assignment when the act consists in having made 
a transfer of any of his property with intent to hinder, delay and 
defraud his ereditors," etc., or from the date when the beneiiciary 
takes notorious, exclusive, or continuons possession. Section 60 
provides that, where the préférence consists of. a transfer, such 
period of four months shall not expire until four months after the 
date of.recording or registering the transfer, if by law such record- 
ing or registering is required. 

Section G7à provides : 

"Liens given or accepted in good faith and not in contemplation or In fraud 
upon this act and for a présent considération, which hâve been recorded ac- 
cording to law, if record thereof was necessary to impart notice, shall not be 
afCected by this act." 

In Stewart v. Platt, 101 U. S. 731, 739, 85 L. Ed. 816, relied upon 
by counsel for the bank, it was held that although the bill of sale 
was invalid for want of proper record, as against ereditors who 
had obtained judgments and levied exécutions before the applica- 
tion in bankruptcy, it was good as against the assignée in bank- 
ruptcy, because it would hâve been good against the bankrupts 
themselves, and that the assignée, representing only gênerai ered- 
itors, could not dispute the claim of the mortgagee, which the 
mortgagors themselves could not hâve disputed. This décision 
was made under the bankrupt act of 1867. By that act, while 
there passed to the assignée "ail property conveyed by the bank- 
rupt in fraud of his ereditors," it did not contain the provision of 
section 70d of the act of 1898, that the trustée may avoid any trans- 
fer which any creditor might hâve avoided, and (section 67e) that 
it shall pass to the trustée as assets of the bankrupt's estate, with- 
out its being required that any ereditors should hâve been in a posi- 
tion to attack the transfer by reason of having a judgment and ex- 
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ecution. Sheldon v. Parker, 11 Am. Bankr. Rep. 152 ; Mueller v. 
Bruss (Wis.) 8 Am. Bankr. Rep. 443-445, 88 N. W. 329 ; Beasley 
V. Coggins (Fia.) 12 Am. Bankr. Rep. 355, 37 South. 213; Chesa- 
peake Shoe Co. v. Seldftér, 10 Am. Bankr. Rep. 466, 122 Fed. 593, 
58C. C. A. 261. 

The proof is convincing that a large part of the unsecured in- 
debtedness of over $137,000 was contracted after December 14, 
1901, the date of the first of the séries of unrecorded mortgages. 
The claims are in great part for work and material and structural 
steel and iron work which went into the buildings in process of 
construction by Noël between that date and the date of the last 
mortgage of the séries, and the crédits were given and debts con- 
tracted during the existence of this secret lien on Noel's property. 
The conclusion is not to be resisted that during ail that period Noël 
was in fact insolvent, and constantly getting more deeply so. The 
successive mortgages were during ail this time in the possession 
of the bank, and its act in keeping them alive by successive re- 
newals, so as to be within the time limited for recording, and yet 
keeping them off the record, was an act in contravention of the 
law, and done by it to the injury of other creditors, for its natural 
efifect was to delude them as to Noel's real financial condition. 

Conclusion. 

I am constraîned to hold, for the reasons stated, that the scheme 
by which the mortgage originally given December 14, 1901, was 
kept oflf the record until February 5, 1903 — far beyond the six 
months limited by the Maryland Code of Public General Laws 
(article 21, §§ 13, 14, 15, 16) — in pursuance of the under^anding 
between Noël and the bank that it should be kept unrecorded for 
the express purpose of upholding Noel's crédit by concealing its 
existence f rom persons dealing with him, renders the mortgage void 
as to creditors and as to the trustées in bankruptcy. 

A decree will be entered to that efïect. 
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DIAMOND COAL & COKE 00. v. ALLEN. 

(Circuit Court of Appeals, Bighth Circuit April 15, 1905.) 

No. 2,069. 

1. FEDERAL COUETS— RULES OJ EVIDENCE— TESTIMONY OF WlTNESS ON FORMER 

Teial. 

Rev. St. §§ 863-867 [U. S. Comp. St. 1901, pp. 661-664], prescrite the 
modes of taking proof in actions at law in tlie courts of tlie tJnited States 
to the exclusion of ail others, and under such provisions tlie testimony 
of a witness given on a former trial of tlie same case cannot be read in 
évidence. 

2. Masteb ahd Seevant— Injuky to Sebvant— Evidence or Masteb's Négli- 

gence. 

In an action to recover for the injury of plaintlff while working in a 
mine by the breaking of a draft chain which allowed a loaded car to 
run back down a grade upon him, évidence that there was a flaw on the 
Inside of the broken link of the chain, which extended to one sîde, but 
would not be' discoverable by inspection before the chain was broken, 
Is not alone sufflcient to charge the mining company with négligence, so 
as to warrant the submission of the case to the jury. 

[Ed. Note. — For cases in point, see vol. 34, Cent Dlg. Master and Serv- 
ant § 1003.] 

In Error to the Circuit Court of tlie United States for the District 
of Utah. 

On December 24, 1900, the plaintlff (défendant in error) was In the employ 
of the défendant as a miner in defendant's coal mine at DlamondvUle, Wyo., 
and in what Is called the back entry of level "No. 3rd North." He was 
following a car load of coal, which was being hauled by a horse, to block 
the wheels of the car whenever the horse should stop ; as the car, movlng 
upon irou tracks, was ascending a considérable grade, to the main entry 
of the mine. At about 12 feet from the main entry this grade was steeper 
than at other places. The gauge of the track was 3 feet, and the box of the 
car flared to a width of 4 four feet at its top. The slopiiig passage, up the 
grade of which the car was being drawn, was of varying narrow width, and 
at its narrowest place was 71/2 feet wide. The car was hauled up the slope 
with a heavy load of coal, to a point about 12 feet from the main entry (be- 
youd which the track would hâve bcen about level), and had reached tbo 
steepest part of the grade, when the horse stopped, and the plaintlff blocked 
the wheels of the car to prevent it from runnlug backward down the slope. 
When the horse started forward again and moved the car, the plaintlff 
stooped and removed the bloçking which had held the car wheels ; but almost 
immediately, when the car had moved but a few feet, and while plaintlff 
was still at the place where he had removed the bloçking, the chain which 
attached the whliBetree to the car broke, by the parting of one of its links, 
and the heavily loaded car started back and ran down the slope at great 
speed, striking, throwing down, and severely injuring the plaintlff. 

Edward S. Ferry (Joseph T. Richards, on the brief), for plain- 
tif! in error. 

W. L. Maginnis (Charles Stout, on the brief), for défendant in 
error. 

Before SANBORN and HOOK, Circuit Judges, and LOCHREN, 
District Judge. 
137 F.— 45 
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LOCHREN, District Judge, after stating the case as above, de- 
livered the opinion 6i the court. - 

1. There had been a former trial of this action in the same court, 
in which oné'Williàm F. Woolsey had testified as a witness for 
plaintifF. Upon this trial, on proof that this witness was about 200 
miles distant from the place of trial, but without proof of any 
effort to protufe his âttendance, or that it was not pràcticable to 
hâve obtained his testimony by déposition de bene esse, or other- 
wise, as pro«<led in Rev, St. U. S. §§ 863-867 [U. S. Comp. St. 1901, 
pp. 661-664], the plaintifï offered the testimony of this witness 
given ori such former trial to be read frorri the stenographer's notes. 
Défendant objected to the same as incompétent. The court over- 
ruled the objection and admitted the évidence, and the défendant 
duly excepted. This ruling was erroneous. 

The Suprême Court has held repeatedly that the provisions of 
thé Revised Statutes as to the mode of proof in actions at law 
form a complète System, and that evory case must fall under the 
gênerai rule or the exceptions there specified, and that no state 
législation can add to or take ffom the methods of procuring évi- 
dence so provided. Ex parte Fisk, 113 U. S. 713, 723, 5 Sup. Ct. 
724, 28 L. Ed. 1117; Union Pac. Co. v. Botsford, 141 U. S. 250, 
11 Sup. Ct. 1000, 35 L. Ed. 734; Hanks Dental Ass'n v. Tooth 
Cr^jwn Co., 194 U. S. 303, 307, 24 Sup. Ct. 700, 48 L. Ed. 989. 

The gênerai provision of the Revised Statutes is as follows: 

"Sec. 861. The mode of proof in the trial of actions at common law, shall 
Ue by oral testimony and examinatlon of witnesses In open court, except as 
hereinafter provided." [U. S. Comp. St. 1901, p. 661.] 

The exceptions in respect to circumstances under which testi- 
mony may be taken by déposition, etc., are stated in the sections 
which follow the one above quoted. Speaking of thèse exceptions, 
Mr. Justice Miller says (113 U. S. 724, 5 Sup. Ct. 729, 28 E. Ed. 
1127): 

"Thèse are the exceptions whleh the statute provides to Its positive rule 
that the mode of trial In actions at law shall be by oral testimony and ex- 
aminatlon of witnesses in open court. They are the only exceptions thereln- 
after provided. Does the rule admit of othersî Can its language be so con- 
strued? 

"On the contrary, its purpose is clear to provide a mode of proof in trials 
at law to the exclusion of ail other modes of proof; and because the rigidity 
of the rule may, in some cases, worb a hardshlp, it makes exceptions of such 
cases as it recognlzes to be entltled to another rule, and it provides that rule 
for those cases. 

"Under one or the other ail cases must come. Every action at law in 
a court of the United States must be governed by the rule or by the excep- 
tions which the statute provides. There is no place for exceptions made by 
State statutes. The court Is not at llberty to adopt them or to require a party 
to conform to them." 

None of the exceptions allows as évidence thè testimony of a 
witness given at a former trial of the case; and Mr. Justice Miller, 
atpage 723, 113 U. S., page 728, 5 Sup. Ct. (28 L. Ed. 1117), of the 
case quoted from, speaking of oral testimony and examination of a 
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witness în open court, within the meaning of the act of Congress, 
says : 

"This obviously means the production of the witness before the court at 
the time of the trial, and his oral exaniiuation then ; and It does not mean 
proof by reading dépositions, though those dépositions may hâve been taken 
before a judge of the court, or even In open court, at some other time than 
during the trial." 

This court in C, St. P., M. & O. Ry. Co. v. Myers, 80 Fed. 361, 
365, 25 C. C. A. 486, held that a sténographie report of the testimony 
given on a former trial by a nonresident witness, absent in Ohio, 
was rightly excluded because incomplète. It appearing that such 
évidence was admissible in the courts of Minnesota (where the trial 
was had) and in other jurisdictions the court said : "We can see no 
substantial objection to the admission of such testimony when on 
the first trial the witness was fuUy examincd and cross-examined," 
etc. This observation was aside from any point decided in the 
case ; and it does not appear that the United States statutes or any 
of the décisions of the Suprême Court on the subject were in any 
way called to the attention of the court. Later, in Sait Lake City 
V. Smith, 104 Fed. 457, 469, 43 C. C. A. 637, this court held that the 
sections of the Revised Statutes referred to provide a complète 
System for the practice of the courts of the United States in the 
procurement and admission of the testimony of witnesses, and that 
it was error to admit évidence of the testimony of witnesses given 
at a former trial of the case. 

2. The court committed a like error in receiving, over the objec- 
tion and exception of défendant, évidence of the testimony of plain- 
tiff's witness William Johnson, given on the same former trial of 
the case. 

3. This action was brought to recover damages for injuries sus- 
tained by the plaintiff, which he alleged were caused by négligence 
attributable to the défendant. Négligence is never presumed, and 
plaintifï could be entitled to recover only upon producing évidence 
of some négligence chargeable to défendant which was a proximate 
cause of his injuries. He produced no such évidence, and defend- 
ant's request for a peremptory instruction to the jury to return its 
verdict in defendant's favor should hâve been granted. At the trial 
the plaintiff made no effort to maintain by proof any of the alléga- 
tions of the complàint charging the défendant with négligence, ex- 
cept only the allégations which charge, in substance, that the chain 
which broke was defective, and that the defects were or should hâve 
been known by the défendant, and were discoverable by ordinary 
and reasonable care in the inspection of the chain, which inspection 
the défendant failed to make. And this was the only matter sub- 
mitted to the jury as affecting plaintiflf's right of recovery, as ap- 
pears from the following excerpt from the court's charge: 

"His complàint is that this defect In the chain should hâve been discovered 
by the détendant company. It is not simply that the chain broke, but that 
there eilsted a defect in the chain In the shape of a flaw in the weld, which 
the défendant could, and by the exercise of ordinary care would, hâve found 
out before that time. Now, if there was not such a defect as it éould rea- 



708 137 FEDERAL REPORTEE. 

sonably hâte found out before that time, tliere Is no cause of action against 
the défendant at ail. In order to flnd a verdict against the défendant, you 
would hâve to flnd that thls flaw, thls defect in the weld, was such a defect 
that by a reasonable Inspection, such as an ordinary prudent man would 
make, If he was condueting that business, would bave been discovered before 
that time. * * * In order to flnd any verdict again.st the défendant, you 
must flnd this defect In the Chain, thls imperfection in the welding of the 
Chain, was such an imperfection that in condueting Its business with ordinary 
care they should bave discovered that defect before thls accident" 

It is common knowledge that a draft chain is a simple implement, 
which can hardly get out of repair except by being broken, and 
ordinarily requires and receives no spécial inspection. And ail the 
évidence in the case shows that np inspection of draft chains is had 
in a|iy mines, except -as t,hey are observed by persons using them. 
The défendant used the same care employed by other prudent min- 
ers. 

But the plaintifï could not charge the défendant with négligence 
in not discovering the defect without showing that the defect was 
such that it would hâve been disclosed upon a reasonably careful 
inspection. The only testimohy as to the defect was that of the 
plaintifï's witness, William Armstrong, the boss to whom the driver, 
Hood, handed the broken link just after the accident. Armstrong 
testified that the flaw was shown by a black speck or spot inside of 
the métal after it had parted, and that, although this flaw came from 
the center to one side of the métal, yet in his opinion there was 
nothing in the appearance of the surface by which the flaw could 
hâve been discovered by inspection. There was therefore no évi- 
dence to sustain the charge of négligence in respect to 1;he chain. 

The judgment is reversed and a new trial ordered. 



OHEISTEJNSEN v. METROPOLITAN ST. RY. CO. 

(Circuit Court of Appéals,. Bighth Circuit. April 4, 1905.) 

No. 2,101. 

1. TBIAIi— DlIlEOTlON OF VEBDICT— QUESTIONS OF NEGLIGENCE. 

While the questions of négligence and contrlbutory négligence are or- 
dinarily questions of fact to be passed on by a jury, yet if it clearly 
appears from the undisputed facts, judged In tbe light of that common 
knowledge atid expérience ofwhlcli courts are bound tb take notice, that 
a party has not exerclsed such- care as men of common prudence nsually 
exercise in positions of like exposure and danger, or where the évidence 
is of such conclusive character that the court would be compelled to set 
aslde a verdict In opposition to it, the case may properly be withdrawn 
from the jury. 

[Ed. Note.— For cases In point, see vol. 37, Cent. DIg. Négligence, §§ 
279-346; vol. 46, Cent DIg. Trial, §§ 379, 380, 383, 384, 391.] 

2. Street RailboAds— Casé ' iN EQtjipment of Cars— Scebens Pbotecting 

WiNÇOWS. . 

Screens: with large meshes' fasteqed- across the lower half of the Win- 
dows of a Street, ca,r on the slde next to the pôles supportlng the trolley 
: wires ftre.a suflBclent protection against tbe accidentai injury of passen- 
gers from such pôles, and a snflicient warning of the danger of such 
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Injnry to absolve the rallway company from the charge of négligence in 
that regard. 

8. SaMB— INJUBY OF PASSENGEE— CONTBIBUTORY NEGLIGENCE. 

A passenger in a Street car who, on account of a sudden illness, ex- 
tended her head through a window, above.a screen whlcli covered tlie 
lower half of the window, and was injured by strlklng against a trolley 
pôle beside the track, being obliged in order to so reach the window to 
stand up or kneel upon the seat, was chargeable with contrlbutory négli- 
gence, as matter of law, which precludes a recovery against the company 
for the Injury. 

[Ed. Note. — For cases in point, see vol. 9, Cent Dig. Carriers, | 1380.] 

In Errer to the Circuit Court of the United StateS for the District 
of Kansas. 

John H. Atwood (Atwood & Hooper and McFadden & Morris, 
on the brief), for plaintiff in error, 

O. L. Miller (Miller, Buchan & Miller, on the brief), for défend- 
ant in error. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER. 
District Judges. 

RINER, District Judge. This is an action brought by Augusta 
Christensen against the Metropolitan Street Railway Company to 
recover damages for personal injuries which she allèges were caused 
by the négligence of the défendant street railway company. The 
action was commenced in the state court, and removed by the de- 
fendant in error to the Circuit Court of the United States for the 
District of Kansas. 

The plaintiff in error (also plaintiff below), in her amended pé- 
tition, allèges, in substance, that the défendant was a corporation 
duly organized, and at the time of her alleged injury was engaged 
in maintaining and operating a System of street railway, upon and 
along certain streets in the cities of Kansas City, Kan., and Kansas 
City, Mo.; that one of the defendant's branch lines, extending 
from the Union Depot in Kansas City, Mo., to a station called River- 
view, in the City of Kansas City, Kan., was constructed upon an 
elevated structure along Central avenue in Kansas City, Kan., and 
across the Kansas rivbr, and along Ninth street, in Kansas City, 
Mo.; that for the purpose of conducting electricity, which sup- 
plied the power for running its cars, the défendant, overhead and 
on a line nearly perpendicular with the center of its tracks, strung a 
copper wire, known as a "trolley wire," and, in order to hold the 
wire in position, had, on the side of the track, erected large pôles 
of wood or iron upright; that extending out from the top, or near 
the top, of each of the pôles, was an arm, and to the end of the arm, 
or near the end of the arm, the trolley wire was fastened. It is 
further alleged that, to make it reasonably safe for public travel, 
and to protect the lives of its employés and passengers transported 
by its cars, it was necessary to place thèse pôles, supporting the 
trolley wire, at a distance not less than three or four feet from the 
rail on either side of the track ; that, if the pôles were placed nearer 
than that distance to the track, it would be necessary, in order to 
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protect the lives and limbs of its passengers, to place screens or bars 
on the Windows of its cars, to prevent passengers from extending 
any part of their body outside of the cars. It is further alleged that 
on the 3d of October,.1900, the plaintiff in error became and was 
a passeng^er upon one of defendant's cars, boarding the car north 
of Riverview Station, and that she paid the conductor the regular 
fare entitling her to transportation to the Union Depot in Kansas 
City, Mo. It is further alleged that one or more of the pôles used 
by the défendant, supporting the trolley wire, had been placed near- 
er than three feet to the side of the track, and was by défendant per- 
mitted to remain so close to the track as to endanger the lives and 
limbs of passengers upon the cars passing along the track, because 
of the liability of the passengers coming in contact therewith, which 
fact was wholly unknown to the plaintîff. It is further alleged that 
the défendant failed to equip and furnish the car upon which the 
plaintiff was a passenger with screens or bars at the Windows to 
prevent passengers from extending their heads, arms, or other por- 
tions of their body out of the car window, or to give any warning 
whatsoever not to do so. It is then alleged that the defendant's 
servants in charge of the car upon which the plaintiff had taken 
passage permitted the car to become crowded and overloaded with 
passengers to such an extent that the seats in the car were ail taken, 
and the aisle, or space between the seats, was jammed with persons 
standing therein, who leaned and crowded upon the plaintiff; that, 
on account of the overloaded and crowded condition of the car and 
the failure of the employés and servants to properly ventilate it, 
the air in the car became foui and stifling, and caused the plaintiff 
to become suddenly sick and dizzy with violent nausea, and, in order 
not to vomit upon the passengers or persons in the car, plaintiff, 
without any knowledge or notice that the pôles of the défendant 
were so near the side of the track, slightly extended her head out 
of the window in the side of the car, near the place where she was 
sitting, for the purpose of vomiting, and as she did so she received 
a severe blow on the head by her head coming in contact with one 
of the pôles erected and maintained along the side of the track by 
the défendant; that by reason thereof plaintiff was rendered un- 
conscious, and remained so for a long period of time, was severely 
bruised and injured in and upon her head, causing subacute menin- 
gitis, with effusion into the ventricles of the brain, accompanied by 
double vision, unequâl pupils of the eyes, jerking of the muscles 
of the extremities, constant headache, sleeplessness, numbness of 
the extremities, and constipation, by reason whereof she was caused 
to suffer, and at the time the action was brought was still suffer- 
ing, great physical pain and mental anguish, and was unable to per- 
form her usual duties. She further allèges that she was seriously 
and permanently injured, and prayed that she be allowed damages 
in the sum of $10,000. 

To this pétition the défendant answered, first, by a gênerai déniai, 
and, for a second and further défense, alleged that, if the plaintiff 
received any injury at the hands of the défendant, she so carelessly 
and negligently conducted and demeaned herself at the time of the 
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accident as to cause or directly contribute to any injury she may 
hâve received. 

When the case was first called for trial in the circuit court, at the 
conclusion of the statement made by counsel for plaintiff, counse! 
for défendant moved for a judgment upon the statement, which ap- 
plication was overruled, and the case subsequently came on for trial 
before the court and a jury. At the conclusion of the plaintiff's 
évidence, the défendant filed a demurrer to the évidence, which, 
aîter argument, was sustained by the court, and a judgment was 
thereupon entered in favor of the défendant. The plaintiff duly 
excepted to the ruling of the court upon the demurrer to the évi- 
dence, and sued out this writ of error to reverse the judgment en- 
tered in favor of the défendant. 

The évidence set out in the record establishes the following facts : 
That the trolley wires that carry the current were suspended on 
cross-arms or brackets on perpendicular pôles erected on the 
elevated structure upon which the tracks were laid; that the dis- 
tance between thèse pôles and the sidé of a passing car would vary 
from six to ten inches ; that the seats in the car in which the plain- 
tiff was a passenger ran lengthwise of the car, and were located 
along the sides of the car, with the back of the seat against the side 
of the car; that the plaintiff was sitting with her back to a window 
on the side of the car where she was seated, and facing the opposite 
side of the car; that the window was down, the upper end of the 
sash extehding about two inches above the back of the seat; that 
extending across the Windows on the outside of the car, and securely 
fastened to the car, were iron screens covering the Windows up 
from the window sills for a distance of from 14 to 16 inches, kaving 
an open space of something like 14 inches between the top of the 
screen and the top of the car window ; that the meshes in thèse 
screens were about three-quarters of an inch square; that the 
screens placed across the windows of the car were such that would 
effectually prevent passengers from being injured by any involun- 
tary action on their part; and that in order to put her head outside 
of the car window, over this screen, plaintiff would necessarily 
hâve to arise from her seat, turn about, and either stand or kneel 
upon the seat. 

While a street railway company engaged in the transportation 
of passengers, as the défendant in this case was, is bound to exer- 
cise the highest degree of care and skill which a cautions or prudent 
man would exercise under the circumstances for the protection of 
its passengers, yet it has a right to assume that passengers patron- 
izing its cars will travel in the usual way, and occupy the seats 
provided for that purpose, or, if the car is crowded, those standing 
will occupy the open space, or aisle, in the center of the car between 
the seats, and in either case the screens upon the Windows of the 
car in which the plaintiff was injured, were entirely sufficient to 
protect passengers from any involuntary action on their part, such 
as might be caused by a lurching or swaying of the car while the 
car was in motion. In other words, we think that the company 
was not required to anticipate that the plaintiff might become ill 
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and attempt to put her head out of the window, when it would be 
impossible for her to do so without turning about and either kneel- 
ing or standing upon the seat. But it is insisted by counsel for 
plaintiff in error that because Judge Hook, when the case was first 
called for trial, declined to sustain a motion for judgment upon 
the statement of counsel, and that Judge PoUock, upon the trial 
of the case, decided that the plaintiflf's évidence did not authorize a 
recovery, demonstrates that the case is one where reasonable men 
may fairly arrive at différent conclusions ; therefore the case should 
hâve been submitted to a jury. The record does not contain the 
statement made by counsel when the case was before Judge Hook, 
and it may be, as is generally the case, that in the statement of the 
case the facts were not as fuUy disclosed as they were by the évi- 
dence when the case was before Judge Pollock. 

While the question of négligence and contributory négligence 
are ordinarily questions of fact to be passed upon by a jury, yet 
if it clearly appears from the undisputed facts, judged in the light 
of that common knowledge' and expérience of which courts are 
bound to take notice, that a party has not exercised such care as 
men of common prudence usually exercise in positions of like ex- 
posure and danger, or where the évidence is of such conclusive char- 
acter that the court would be compelled to set aside a verdict re- 
turned in opposition to it, it may withdraw the case from the con- 
sidération of a jury. Railroad Company v. Husen, 95 U. S. 465, 
24 L. Ed. 527; Schofield v. Chicago, Milwaukee & St. Paul R. R. 
Co., 114 U. S. 615, 5 Sup. Ct. 1125, 29 L. Ed. 224, and cases there cit- 
ed ; Northern Pacific Railway Co. v. Freeman, 174 U. S. 379, 19 vSup. 
Ct. 763, 43 L. Ed. 1014; N. W. Rd. Co. v. Davis, 53 Fed. 61, 3 C. C. 
A. 429 ; Missouri Pacific Ry. Co. v. Moseley, 57 Fed. 921, 6 C. C. A. 
641, and cases cited. In North Penn. Railroad v. Commercial Bank, 
123 U. S., 727, 8 Sup. Ct. 266, 31 L. Ed. 287, the Suprême Court said : 
"It would be an idle proceeding to submit the évidence to the jury 
when they could justly find only in one way." 

While the plaintifï's sudden illness undoubtedly placed her in 
a very uncomfortable and distressing position, yet that fact would 
not authorize her to disregard unmistakable warnings of danger. 
She must hâve known that the heavy screens which barred the Win- 
dows were placed there for no other purpose than to prevent passen- 
gers from extending their arms or heads out of the Windows, as 
the meshes in the screen were too large to serve any other purpose. 
To disregard this plain warning was, we think, such contributory 
négligence upon her part as will necessarily preclude a recovery in 
this case. 

The judgment of the Circuit Court is affirmed. 
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ST. LOUIS TRANSIT CO. v. THOMPSON et al. 

(Circuit Court ot Appeals, Elghth Circuit. April 4, 1905.) 

No. 2,109. 

1. Stbebt Railroads— Action for Injury of Passengek— Instructions. 

In an action by a passenger against a street railroad company to 
reeover for a Personal injury, it appeared that, after stopping at the 
place where plaintifl! intended to alight, pursuant to a signal from her 
companion, the car started up before she got off ; that in response to 
a signal It again stopped, after movlng about its length, wlth something 
of a jerk ; that at that time plalntifï was standing on the platform 
or near the door, and was thrown down by the jerk and seriously in- 
jured. There was évidence tending to show that plaintifC was still in 
her seat when the car started after the stop, and that she moved to the 
door afterw^ard, while the car was In motion. Held, that it was error to 
refuse an instruction asked by défendant that if the jury found such to be 
the fact, and thalt the car had stopped at the crossing a reasonable length 
of time to allow passengers to alight, and the motorman exercised proper 
care under the circumstances in making the second stop, plaintiff could 
not recover, even though there was a jerk which caused plaintifC to fall. 

2. Same. 

Under such évidence, the jury should hâve been instructed that if the 
circumstances were such that the conductor, in the exercise of the ut- 
most care, was authorized to eall for the emergency stop, and if that 
stop was made with the utmost care there could be no reeovery, and the 
failnre to so instruet was error. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Joseph W. Jamison (Boyle, Priest & Lehmann and Crawley & 
Jamison, on the brief), for plaintiff in error. 

Ford AV. Thompson (Mr. W. B. Thompson, on the brief), for de- 
fendants in error. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER, 
District Judges. 

RINER, District Judge, delivered the opinion of the court. 

This is an action brought bv Frances Augusta Meeker against 
the St. Louis Transit Company and the United Railways Companv 
to recover damages for personal injuries alleged to hâve been suf- 
fered by her while being carried as a passenger on one of the cars 
of the défendants by reason of the négligence of the défendants' 
servants in operating the car. 

In the amended pétition it is alleged that on the day the plaintiff 
received the injuries complained of the St. Louis Transit Company 
and the United Railways Company were operating a street railway 
System in the city of St. Louis, Mo., for the purpose of carrying 
passengers thereon as a common carrier of passengers for hire. 
The amended pétition then proceeds as follows: 

"Plaintiff for her cume of action against défendants states that upon the 
31st day of March, 1003. tlie défendants, tlirough their agents and servants 
in charge of their car, received the ijlauitilï as a passenger on one of their 
cars at or near the corner of Broadway and Locust street, In the clty of St. 
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Louis, Mo., and for a valuable considération, paid to défendants' servants In 
cliarge of said car, undertoolc and agreed *itli plaintlfC to carry lier safely 
as a passenger on sald car to West Spring avenue, in the city of St. Louis, 
aforesald, a eustomary stopplng place for the receipt and discharge of passen- 
gers, and to there allow her to aligbt in safely from said car. However, plaintiff 
avers that défendants' servants in charge of said car, unmindful of défend- 
ants' agreements and undertabing to carry plaintifC safely and permit her to 
safely allght from said car at her destination, did fail in their duty to thus 
carry her safely and permit her to safely allght from said car, in that, when 
said car had stopped in responsè to a notice and signal given by plaintiff to 
défendants' servants In charge and control of sald car, by pressure of 
the electrie bell provlded by défendants for the purpose of notifylng thelr 
servants to stop sald car, and while plaintiff was in the act of alighting 
from said car, and after she had arlsen from her seat within said 
car and passed on to the rear platform of said car, and was about to leave 
the same, défendants' servants in charge of sald car negligently eaused and 
përmitted sald car to be started forward and then stopped again with a sud- 
den jerk, thereby throwing plaintifC vlolently forward over the step from 
the rear platform Into said car, whereby she sustained a great and permanent 
iujury to her body, both external and internai, and to her nervous System ; 
that by reason of such Injxiry so sustained the plaintiff has suffered, and will 
suffer, great pain of body and mind, and has been permanently Injured ; 
and has lost, and will lose, the earnings of her labor, and has been put to 
great expense, and will hereafter be put to great expense for surgical and 
médical attention, medlcines, and nursing, and will require durlng the 
remainder of her life constant nursing, aid, and attention, to her damage 
in the sum of thirty-flve thousand dollars ($35,000.00), for which sum she 
prays judgment, together with the costs of suit." 

The défendant the St. Louis Transit Company answered the 
amended pétition, first, by a gênerai déniai, and, second, by averring 
that whatever injuries the plaintiff sustained were contributed to 
or eaused by her own carelessness or négligence, in that she at- 
tempted to alight from the car while it was in motion. To this sec- 
ond défense plaintiff replied, and the case came on for trial before 
the court and a jury, resulting in a verdict in favor of the plaintiff 
for $20,000. 

At the close of ail of the évidence, and before the case was sub- 
mitted to the jury, the défendant the United Railways Company 
asked, and the court gave, an instruction directing a verdict in favor 
of that défendants and the court thereupon entered a judgment 
against the St. Louis Transit Company, and thereafter the last- 
named company sued out this writ of error. 

After the record was filed in this court the plaintiff died, and on 
the 14th day of September, 1904, upon the application of W. B. 
and Ford W. Thompson, who were made executors of plaintiff's 
will, by an order entered of record the case was revived in the name 
of the executors. 

The following facts are, we think, established by the évidence: 
That the plaintiff was seriously and permanently injured on the 
date alleged in her amended pétition ; that she was a woman 50 
years old and a widow ; that on the 31st day of March, 1903, she 
was acting in the capacity of gênerai demonstrator of the Norka 
JTood Company of Michigan; that Norka food is a breakfast food, 
and her business was to demonstrate its merits to the public; that 
cm the date she received her injuries she, in company with Mr. H. 
P. Moyer, who was manager of the breakfast food company, board- 
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ed one of the cars of plaintiff in error in the city of St. Louis ; that 
Mr. Moyer paid the fare for both; thàt they proceeded west on the 
car on which they had taken passage, over what is known as the 
Olive Street Une, to West Spring avenue, their destination; that 
when the car arrived at East Spring avenue it stopped, and when 
the car started again Mr. Moyer rang the bell as a signal to stop 
at West Spring ; that the car came to a stop at West Spring ave- 
nue, and both Mr. Moyer and Mrs. Meeker arose and started to 
leave the car, he preceding her ; that other passengers, the witnesses 
varying as to the number, got off the car, some from the rear plat- 
form and one at least from the front platform. Mr. Moyer, on 
cross-examination, stated that, while he had no recollection of 
seeing other passengers passing out of the car ahead of him to get 
off from the rear platform, he did see one passenger get off from the 
front end of the car as he (Moyer) arose from his seat, and that 
the conductor was watching that passenger; that before he reached 
the step, pursuant to a signal given by the conductor, the car start- 
ed, and that Mr. Moyer then shouted to the conductor, who was 
in the front end of the car, "Hold on," "Wait a minute," or "Stop 
the car" ; that the conductor, who at the time had his hand on the 
bell rope, tapped the bell to stop, and the car immediately came to a 
stop with a jerk sufficient to throw Mrs. Meeker back into the car, 
breaking her hip and otherwise seriously injuring her. 

The conductor testified that in stopping the car he gave what is 
known as a "short bell" to railroad men — that is, one bell given 
quick — which was the same as an emergency signal; that after 
starting the car it did not move more than its length before it was 
stopped the second time. Upon cross-examination he testified that 
when the car started up neither Mr. Moyer nor Mrs. Meeker were 
standing either in the aisle or on the platform; that as soon as 
he touched the bell the motorman put on the power, the car com- 
menced to move forward, and that almost simultaneously with the 
starting of the car Mr. Moyer and Mrs. Meeker attempted to leave 
the car. Another witness, Joseph Carroll, also testified that neither 
Mr. Moyer nor Mrs. Meeker attempted to leave the car when it first 
stopped at West Spring avenue. Near the close of his testimony 
this statement was repeated in response to the following questions 
asked by one of the jurors : 

"Juror: Q. Do I understand the witness to say that after the car had 
stopped at West Spring avenue, then when the signal was given to start again 
that Mr. Moyer and the plaintiff were still in their seats? A. Yes, sir. 

"Juror : Q. That when the call to stop the car was made, that Mr. Moyer 
was on the platform and the plaintifC In the car? A. Standing up in the car, 
near the door. 

"Juror : Q. And that the car was going between the time that he got up 
and untU he reaohed the platform, and nothing was said abolit stopping the 
car In the meantimeî A. When he reached the platform there was a yell 
made to stop the car." 

The motorman testified that after making the first stop at the 
proper place on the west side of Spring avenue, "where he made a 
îairly good stop for passengers to get off," that he again started 
the car in obédience to a signal of two bells, given by the conductor ; 
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, that the car ran about its length, probably between 30 and 40 feet, 
wht>n he again stopped it upon a signal of one bell, which he testi- 
fied was a little louder than the ordinary bell; and that he took it 
for granted that there was something wrong in stopping the car 
before coming to the next street. He further testified that he did 
not make an emergency stop, but that he stopped the car by throw- 
ing off the power and applying the brake, and that the brake used 
was an air brake. When asked about the jerk at the time he 
stopped the car the second time, he said: 

"Well, it probably jerked some — a Ilttle more thàn If I had been letting 
the car coast along expecting to make a stop. When you feed the car up, 
and alm to stop It immediately after you throw off the current, It Is very hard 
to make It stop without more or less jerk to a car. The electrlcity is in the 
motor, and you alm to stop so quiek that you are really applying the brake 
against power when you do that, and It will make more or less jerk ; but 
then the car was moving slowly, and I didn't notice any particular jerk about 
It myself. Of course, I am accustomed to little jerks anyway, and didn't 
take no notice about It belng very much of a jerk, but It might hâve jerked 
a little more than the ordinary stop where the car was coasting up to a 
stop, and then when you apply the brake. You hardly ever make very much 
of a jerk stopping that way, but under thèse circumstances It might hâve 
jerked a little bit more. I aimed to stop the car at once. I didn't know 
what was the matter ; didn't know whether some one was trying to get on or 
' anything of that sort, so I probably stopped the car maybe a little bit qulcker 
under those circumstances; we usually do in making a stop after we start; 
then the thing Is to stop the car as quick as possible." 

He further testified that, taking intb considération the size of the 
car, weight, load on the car, and the grade upon which the car 
was moving, ît could not hâve been stopped "any smoother than it 
was' stopped." 

At the trial the défendant the St. Louis Transit Company request- 
ed the court to give the following instruction to the jury: 

"(2) If the jury ând and belieye from the évidence that In obédience to a 
signai defendant's servants In charge of its car caused the same to come 
tb a stop at or neàr the intersection of Olive St. and West Spring avenue, 
in thei clty of St. IjOuIs, in order to discharge passengers, then and there 
desiring and offering to alight ,at sald point, and there remained standing a 
, sufflçient length of time to afford reaéonable opportun! ty for a woman of 
ordinary actjvity to alight frbm said car, and that after sb waiting defend- 
anf B conduétor slgnaled or notifled the motorman in charge of sald car to 
proceed on his journey ; and if you flnd from the évidence that in obédience 
to said signal said motorman caused said car . to move forward and that 
the speed of the same was increasing ; and if you flnd from the évidence that 
at the time or after the giving of said signal for said car to go ahead, or 
that while said car was again moving forward, plaintiff arose from her seat 
and started toward the rear platform of said car, or had already stepped 
upon or was in the act of stepping upon the l'ear platform of said car when 
plaintiff's companion, Moyer, or some other passenger, hallooed to the con- 
duétor to stop said car, If you flnd they or elther of them did so halloo ; 
and if you find from the évidence that said eonductor, in obédience to such 
command or request, slgnaled his motorman to stop the car, and that the 
motorman in obédience to said signal caused his car to stop, and that in 
stopping sald car under sald circumstances said motorman exercised that 
degree of care that a careful and sklllful motorman would be expected to 
exercise under the sàme or slmilar circumstances — then plaintiff cannot re- 
cover, and your verdict will be for défendant, and this Is true although you 
may further flnd from the évidence that said car was stopped suddenly and 
wlth a jerk, and that the jerking motion of said car caused plaintiff to fall." 
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This request was refused by the court, and the défendant coii- 
pany duly excepted. We think, under the évidence, the défendant 
was entitled to hâve this instruction given to the jury. The theory 
of the case as embodied in this instruction is not covered in the 
gênerai charge given by the court to the jury, and we think it was 
error to refuse this request. The car having once stopped at West 
Spring avenue for the purpose of discharging or taking on passen- 
gers, the stop having been properly made and in a manner not com- 
plained of, and after again starting the car, would, as the évidence 
shows, in the ordinary course, proceed to the next street; but in- 
stead pf doing so the motorman received an emergency signal to 
stop the car at once, and if in obeying the signal he stopped the 
car, and in doing so exercised the degree of care that a careful and 
skillful man engaged in that business would be expected to exercise 
under the circumstances, the défendant company would not be 
liable. 

We think, also, under the évidence in this case, that there should 
hâve been an instruction to the jury to the effect that if the cir- 
cumstajices were such that the conductor, in the exercise of the ut- 
most care, was authorized to call for the emergency stop, and if 
that stop was made with the utmost care, there could be no recov- 
ery, and that a failure to so instruct the jury was error. 

The other assignments of error relate to the refusai of the court 
to give certain other instructions requested, to the charge given by 
the court to the jury, and to the admission and rejection of évidence. 
They hâve ail been carefully examined, but as they are without 
merit, it is unnecessary to discuss them. 

For the errors above suggested, the judgment of the Circuit Court 
must be reversed, with directions to grant a new trîal. 
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(Circuit Court of Appeals, First Circuit. May 16, 1905.) 

No. 575. 

OOPTBIGHT— INFEINGEMENT— RBCOVEBY OF PENALTY. 

Rev. St. § 4965, as amended by Act March 2, 1895, c. 194, 28 Stat. 965 
[U. S. Oomp. St 1901, p. 3414], relating to tlie recovery for infrlngement of 
copyright, was not ehanged by the proviso added by the amendment that. 
In case of Infrlngement of copyright of a photograph, the recovery shall 
not be less than $100 nor more than .$5,000, so far as the rule of Belles v 
Outing Ce, 20 Sup. Ct. 94, 175 U. S. 262, 44 L. Ed. 156, is concerned. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Edmund A. Whitman (N. Sumner Myrick, on brief), for plaintiff 
in error. 

Samuel K. Hamilton (Hamilton & Eaton, on brief), for défendant 
in error. 

, Before.COLT, PUTNAM, and LOWELL, Circuit Judges. 
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PUTNAM, Circuit Judge.- This suit was brçught on section 
4965 of the Revised Statutes, amended by the act of March 2, 1895, 
c. 194, 28 Stat. 965 [U. S. Comp.. St. 1901, p. 3414] , for the alleged 
infringement of copyrighted photographs. The act as thus amend- 
ed is as follows : 

"Sec. 4965. If any person, after the recording of the title of any map, chart, 
dramatic or musical composition, print, eut, engraving or photograph, or 
chromo, or of the description of any painting, drawing, statue, statuary, or 
model or design intended to be perfeeted and executed as a work of the fine 
arts, as provided by this act, shall, within the term limited, contrary to the 
provisions of this act, and without the consent of the proprietor of the copy- 
right flrst obtalned in writlng, signed in présence of two or more witnesses, 
engrave, etch, work, copy, prInt, publlsh, dramatlze, translate or import, 
elther In whole or in part, or by varying the main design, with Intent to 
évade the law, or, knowlng the same to be so printed, published, dramatlzed, 
translated or imported, shall sell or expose for sale any copy of such map or 
other article, as aforesaid, he shall forfeit to the proprietor ail the plates on 
which the same shall be copled, and every sheet thereof, elther copied or 
printed, and shall further forfeit one dollar for every sheet of the same found 
in his possession, elther printing, printed, copied, published, Imported, or ex- 
posed for sale ; and in case of a painting, statue, or statuary, he shall forfeit 
ten dollars for every copy of the same In his possession, or by him sold or 
exposed for sale: provided, however, that In case of any such Infringement 
of the copyright of a photograph made from any object not a work of fine 
arts, the sum to be recovered in any action brought under the provisions 
of this section shall be not less than one hundred dollars, nor more than flve 
thousand dollars, and : provided, further, that in case of any such infringe- 
ment of the copyright of a painting, drawing, statue, engraving, etchiug, 
print, or model or design for a work of the fine arts or of a photograph of 
a work of the fine arts, the sum to be recovered in any action brought through 
the provisions of this section shall be not less than two hundred and flfty 
dollars, and not more than ten thousand dollars. One half of ail the fore- 
golng penalties shall go to the proprietors of the copyright and the other half 
to the use of the United States." 

The verdict was for the plaintifï below, and the défendant below 
took out this writ of error. 

The Revised Statutes contained neither of the provisos of the act 
of March 2, 1895, except the substance of the closing sentence, di- 
recting that one-half of the penalty should be for the use of the 
United States. It cannot be contended, and in fact it is not con- 
tended, that this case is not fully within Bolles v. Outing Company, 
175 U. S. 262, 20 Sup. Ct. 94, 44 L. Ed. 156, except that the latter 
arose before the amendatory act. It is claimed by the plaintiff be- 
low that Bolles v. Outing Company does not necessarily apply, on 
the ground that the first of the two provisos gave a new right or 
a new remedy, and that it is not limited by section 4965 as it stood 
in the Revised Statutes. It is true that it must be acknowledged, 
as said in United States v. Whitridge, 197 U. S. 135, 143, 25 Sup. Ct. 
406, 49 L. Ed. - — , that a proviso is not always limited by what pré- 
cèdes it. On the other hand, the gênerai rule is stated in United 
States V. Newhall (C. C.) 91 Fed. 525, 529, as follows : 

''Under a familiàr prlnclple of statutory construction, a proviso Is to be 
strictly construed, and it takes no case out of the enacting clause unless what 
does not fall fairly within its terms." 

In this case, however, it is so clear, for varions reasons, that this 
proviso is so limited, that we need not discuss this at length. It 



EADEIi V. LESHEB. 719 

îs only necessary to State that the foUowing language, "the sum 
to be recovered in any action brought under the provisions of this 
section," renders any other construction impracticable. We hâve no 
occasion to go further than this, but it is not difficult to perceive that 
the true purpose of this amendment was to prevent, on the one hand, 
forf eitures in extravagant amounts, and, on the other, to give a more 
substantial relief than the possible meager sum of a single dollar; 
and it is reasonable to suggest that its probable practical application 
is to give relief to the extent of $100 when any part of 100 copies 
or sheets are "found," and of not more than $5,000 in any event of 
a maximum number of copies. The resuit of this would be that, 
so far as the penalty is concerned, it becomes, on the one side, less 
oppressive, and, on the other, more remédiai, which would be a 
sufficient explanation of the amendment. However this may be, 
the words which we hâve quoted necessarily détermine the con- 
struction to be given to the proviso under considération. The re- 
suit is that, notwithstanding the act of March 2, 1895, BoUes v. 
Outing Company controls this suit. Other interesting questions 
are involved, but it is not necessary to consider them. 

The judgment of the Circuit Court is reversed, the verdict is set 
aside, the case is remanded to that court for further proceedings 
not inconsistent with the opinion passed down this day, and the 
plaintiff in error recovers its costs of appeal. 



RADBL V. LESHER et al. 

(Circuit Court of Appeals, First Circuit. Aprll 28, 1905.) 

No. 567. 

1 Teial— Questions fob JtntT— Conflict of Evidence. 

Where the décisive question at Issue In an action was whether the 
construction of an electric rallroad by plalntiffs for défendant was under 
an express contract, or under gênerai authority given by défendant, 
which vlrtually made plalntiffs his agents In the doing of the work, and 
the testimony as to the conversation between the parties by which the 
arrangement was made was In direct conflict, such Issue was properly sub- 
mltted to the jury. 

2. Same— Réception of Evidence. 

A situation Is of tentiraes presented on a trial where evldena» Is ma- 
terial and compétent upon one theory of the case, while it would be 
neither material nor compétent upon the theory on which thé adverse 
party Is proceeding, and In such case, when the correct theory dépends 
apon questions of fact It is not error to admit such évidence ts be cort- 
sldered by the jury under proper Instructions. 

S. Same— Measure of Damages. 

In an action to recover for the building of a Une of electric railroad, 
which plalntiffs alleged was done under a gênerai authority from de- 
fendajit, which In effect made them his agents In doltjg the work, the 
right of recovery on such theory was not upon a quantum merult, and 
It was not error to admit évidence on behalf of plalntiffs showlng the 
amount actually expended by them for labor and materials. 

In Error to the Circuit Court of the United States for the District 
of Rhode Island. 
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Yhe foliowing is the opinion of the Circuit Court on défendant 3 
petitioiî for a new trial, by BROWN, District Judge : 

Àt two triais of thls case to différent jurles, there was submitted for a 
spécial flndlng the followlng question: "Did an express contract at a flxed 
price ezist between the plaintIfEs and défendant for the construction of the 
road froni Wlckford to Eàst Greenwich?" Two jurles hâve auswered "No" 
to thls question. At each trial I was of the opinion that thls was a ques- 
tion for the jury, and that the defendant's motion that a verdict be directed 
for the défendant should be denled. At the last trial there was much con- 
fllct of testlmony on thls Issue, and I am of the opinion that It cannot be 
sald, as a matter of law, that the évidence so conclusively establlshed the 
défense of an express contract as to require the direction of a verdict on that 
ground. Exception was duly taken to the déniai of the motion to direct a 
verdict, and, if I am In error on thls point, the appellate court can give relief. 
See Kelley v. Ounard, SS. Co. (C. C.) 120 Fed. 536, 542; Ounard SS. Co. v. 
Kelley, 126 Fed. 610, 611, 61 0. 0. A. 532. 

It Is contended also that the damages are excessive. At the flrst trial the 
verdlpt was for $14,198.56, with interest from December 5, 1900. At the 
second trial the verdict was for $12,773.74, and Interest flgured at $2,72.5.01. 
I hâve no reason to belleve otherwlse than that the jury endeavored to deal 
fairlywith thls question. 

The plaintifïs offered évidence as to the. number of teams and laborers 
employed upon the work, the aniounts expended upon pay rolls, etc., as to 
the matérials f urnished, and as to ^sual priées for what was furnished, as 
to mëiiey expended, etc. In my opinion, thls was compétent évidence. The 
défendant ealled expert wltnesses, who, In answer to hypothetical questions 
based upon estimâtes or measurements of the excavation and trackwork, etc., 
actually accompllshed, gave their opinion as to a proper price for the com- 
pleted work. Each of thèse modes of flgurlng a fair compensation is liable 
to error. There Is the posslbility that more laborers and teams were paid 
for than were necessary; that there was wasted labor. Evidence on thls 
point was ofCered on both sides. There Is also the posslbility that the esti- 
mâtes upon which the experts based their figures omitted some matters for 
which charges could be made proper ly. Theoretieally, perhaps, the same 
resuit should hâve been reached, whichever mode of computatlon was em- 
ployed. Actually there was a wlde discrepancy. The jury's verdict appa- 
rently was the resuit pf a compromise between the views of opposing wlt- 
nesses. Two apparently falr-mlnded and ordlnarily intelligent jurles hâve 
reached substantlally the same resuit The plaIntifC's évidence on thls point 
Is much stronger than at the prevlops trial, and I am of the opinion that the 
verdict should not be disturbed on the ground that the damages are exces- 
sive. 

I am of the opinion that, the -affidavlts are Insufflcient to warrant the grant- 
ing of a new trial for newly dlscovered évidence. 

Pétition for a new trial denied. 

Walter F. Angell (T. F. 1. McDonnell and Arthur M. Allen, on 
brief), for thé plaintiff iri error. 

Milton Reed and Amasa M. Eaton (Frank S. Arnold, on brief), 
for défendants in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. In 1899 there was a written contract 
bétween Radel and the Leshers whereby the Leshers were to build 
an electric railroad between Narragansett Pier and Wickford, in the 
State of Rhode Island, for which Radel was to pay a contract price 
for track laid, wires run, and material excavated, etc. There is 
nothing in controversy, however, about the contract for the first 
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year, or the opérations thereunder, and it is only material as having 
some relation to the claims of the parties as to the second year's 
opérations. 

Under some arrangement between the parties — an arrangement to 
which the présent controversy relates — the Leshers in 1900 had to 
do with building an extension of the road from Wickford to East 
Greenwich, and with completing some part of the road between 
Narragansett Pier and Wickford. The position of Radel was that 
the opérations of 1900 were under a spécial contract, which resulted 
from a paroi agreement between himself and the Leshers ; that the 
opérations of 1900 were to be upon the terms and conditions ex- 
pressed in the written contract of the year before. In other words, 
that by paroi agreement the written contract of 1899 was extended 
over the opérations of 1900, while, on the other hand, the Leshers 
claim that there was no contract engagement ; that the interview 
at Bridgeport had référence only to the question of his taking up 
the work for Mr. Radel, and as to the probable expense of building 
the road, in view of the advance in priées for labor and material ; 
and that there was no engagement or suggestion, even, that he was 
to proceed Under a contract. 

The questions raised for our considération dépend largely, if not 
altogether, upon the relations of the parties. If the work was to 
be carried on under a spécial contract, as Radel contends, the point 
against recovering under the common counts would quite likely be 
well taken. If, on the other hand, the relation was that of principal 
and agent, with the broadest possible authority to the agent — au- 
thority coextensive with the necessities usual in carrying forward 
an exterprise whoUy committed to an agent's hands — then unques- 
tionably the common counts would be a proper remedy for recov- 
ering what the agent's services were reasonably worth, and, in the 
absence of fraud, for money paid for material and labor in prose- 
cuting the contemplated enterprise in the usual manner. This 
would be upon the ground that a prosecution of the work in the 
usual way was within the scope of the authority conferred. 

Upon this pivotai question of what the relations actually were 
there is a very serions dispute, and one which cannot possibly be 
settled as matter of law. If the parties were in accord as to the 
talk at Bridgeport about taking up the second year's opérations, then 
it might be a question of law as to the eiïect of the conversation 
and as to the obligations under the contract ; but that we need nof 
décide, because the relations dépend upon what the conversation 
was, and the parties are seriously and substantially in dispute as to 
its ténor and effect, one party testifying to a conversation which 
tends to establish a contract to go forward upon the terms of the 
year before ; and the other party, denying this, testifies to a request 
to go on and build the road, and to a conversation tending to show 
relations inconsistent with contractual relations, Thus an issue of 
fact is raised, and upon the trial there was positive and substantial 
testimony upon both sides of the issue as well as probabilities and 
circumstances which had substantial bearing one way and the other 
upon the disputed question. 
1S7 F.— 46 
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There beîng substantial évidence on both sides, the issue was one 
which necessarjly had to be submitted to the jury under instruc- 
tions as to what the obligations would be in case the jury should 
find the facts to be the one way or the other. The disputed ques- 
tion was submitted to the jury under gênerai instructions upon the 
subject, and, there being no spécifie objection to the instructions, 
we need not inquire whether they were suificiently comprehensive, 
or in détail technically correct. The only point taken was that there 
was no évidence to warrant submitting the question to the jury, and 
none to warrant a verdict for the plaintiffs, and upon this we must 
find and hold against such contention. 

A situation is oftentimes presented where évidence is material and 
compétent upon one theory of the case, while it would be neither 
material nor compétent upon the theory upon which the adversary 
is proceeding. That is true of this case, and, in the hypothetical 
situation which confronted the learned judge Iselow, he could only 
act upon the theory that, if the jury shotild find that the work was 
being done under a spécial contract, then the évidence as to the rea- 
sonableness of the claim for services, and that the expendiliures were 
such as were usual and necessary, would become wholly immaterial, 
while, on the other hand, if the jury should believe the other view, 
then it would hâve a material and compétent bearing upon the 
question as to what the plaintififs' services were reasonably worth, 
what he had paid out in the defendant's behalf, and what he was 
entitled to recover. ■ '- 

The assignment's of error directed against rulings #hich admitted 
certain évidence as to expenditures are grounded upoii the theory 
that sUch évidence was not compétent under the quantum meruit 
count for building the road, because, as cOntended, under such cir- 
cumstances it would not be the cost of the labor and materials which 
hâve gone into the work, but what the completèd structure is fairly 
and reasonably worth. In the viewwe take of this case, we need not 
consider whether this wôuld be so or not, ând this is for the reason, 
as appears from the rec6rd> that the jury, under instructions which 
submitted the issue of fact betweén the parties, decided the case 
upon a différent theory of the relations than that conterided for by 
the défendant, namely, that, under the relations' which they found 
to exist, the recpvery should be for' wt»rk, laborj and'matefiàls fur- 
nished under aiithority and direction from Radel to build the rail- 
road. The fact of such relation being fôund, wé sëe n(^' objection 
to the évidence as legitimately tendingto establish whà't the plain- 
tiffs were entitled to recover under that view of the eâSe. 

The judgment of the Circuit Court is affirmed vvith interest, and 
the défendants in error l'écover costs in this court. 
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POST PUB. CO. V. BUTLER. 

(Circuit Court of Appeals, Sisth Circuit May 18, 1905.) 

No. 1,879. 

1. Libel—Eeteaction—Statutks— Construction. 

Rev. St. OWo, § 5094, déclares tliat, if a libel shall be publlshed in 
good faith tlirough a mistake of fact, with reasonable gi-ound to believe 
that the statements were true, and the publisher on demand, and wltliin 
a reasonable time, publlshes a full and complète rétraction, etc., the 
presumption of malice should be tbereby rebutted. Held, that under 
Const. Ohio, art. 1, § 16, declaring that ail the courts shall be open, and 
every person, for an tnjury done him in his person or réputation, shall 
hâve a remedy by due course of law, and justice administered without 
déniai or delay, section 5094 should be construed so as to become opera- 
tive only upon a demand being made for a retraction; and It is optional 
wlth the person libeled to stand upon his rights under the old law, or to 
waive a part by demanding and accepting a rétraction under the law as 
amended. 

[Ed. Note. — For cases in point, see vol. 32, Cent Dig. Libel and glan- 
der, § 168.] 

2. Same— Instructions. 

A second publication, unrequested and in the nature of a correction, 
may be a proper circumstance to be consldered by the jury in mitigation 
of damages in an action for libel; but its signiflcance is entirely a question 
for the jury to détermine. 

[Ed. Note. — For cases In point see vol. 32, Cent Dig. Libel and Slan- 
der, § 168.] 

3. Samb— Evidence. 

Evidence as to the circumstances which induced a press association to 
send out a libelous telegram is immaterial, in an action brought by the 
party libeled against a newspaper which publlshed the dispatch without 
knowledge of the circumstances of its origin. 

4. Same— Punitive Damages. 

Where a telegram, which grossly libels a woman widely and favorably 
known and who could hâve been easily reached, is publlshed without in- 
qulry as to the truth of the statements therein contained, It is for the jury 
to détermine whether there was such a wanton disregard of the plalntlff's 
rights as to justify an award of punitive damages. 

[Ed. Note. — For cases In point, see vol. 32, Cent Dig. Libel and Slan- 
der, § 363.] 

In Error to the Circuit Court of the United States for the South- 
ern District of Ohio. 

J. C. Harper and Alfred G. Allen, for plaintifï in error. 
Joline, Larkin & Rathbone and Prescott Smith, for défendant in 
error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

RICHARDS, Circuit Judge. This was an action for libel. 
There was a verdict and judgment, to reverse which this proceeding 
is prosecuted. On August 11, 1903, the Cincinnati Post published 
the telegram printed below in the first column, which was sent it 
by the Scripps-McCrae Press Association. The next day it pub- 
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lished the telegram printed in the second column, which was fur- 
nished it by the samè association. 



(The Post, ÀUgust 11, 1903.) 
FALI, OF AKNIZ: OAKLEY. 



Famous Woman Rifle Shot in the 
Police Conrt in Chicagro Char- 
ged witli Bobbery by an Old 
Negro. 



(The Post, August 1% 1903.) 
IMPOSTOB. 



Wonian Wlio Clai^med to be Annie 
baUey Was not tbe Fa- 
mous Bifle Sbot. 



(By Scrlpps-McKae Press Asso- 
ciation.) 

Chicago, Aug. 12.— The real Annie 
Oakley, the police hâve learned, was 
not a prisoner at the Harrison Street 
Station on Monday. The woman, 
who posed as the expert rifle shot, Is 
declared to be an impostor. Annie 
Oaliley in private life is Mrs. Frank 
Butler, and she is living peacef ully in 
Nutley, N. J. The priaoner sent to 
the Brldewell claimed to be the 
daughter-in-law of W. F. Cody ("Buf- 
falo Bill"), but Mrs. Butler denied 
tbls in a telegram. 



(By Scrlpps-McRae Press Asso- 
ciation.) 

Chicago, Aug. 11. — Annie Oakley, 
who won the applause of King Ed- 
ward of England by an exhibition of 
marksmanship at Buckingham Pal- 
ace, was a prisoner in the Harrison 
Street Police Court Monday. . She 
was arrested on complaint of Charles 
Curtis, who charged her with rob- 
bery. She pleaded guilty and was 
flned $25. According to the police, 
the woman was addlcted to the use of 
drugs. Annie Oakley formerly was 
with "Bufifalo Bill's" show and com- 
manded the salary of a light opéra 
prima donna, was petted and feted 
and awarded the honors at meetings 
of fashionable gun clubs. The wo- 
man was arraigned yesterday morn- 
ing in Justice Caverly's court in the 
Harrison Street Police Station, and 
her pltiful condition dlscovered. She 
is destitute and was forced to accept 
shelter from an old colored màn nam- 
ed Curtis. It was he who had her 
arrested. He relented and would not 
appear in court against her on seeing 
her shattered condition. Judge Gav- 
er ly. nevertheless, sent her to the 
Bridewell for 25 days to be restrainèd 

and cared for and treated there. 

* 

The action was based upon the first publication. The second was 
relied upon by the défendant as a retraction. The plaintiff, Annie 
Butler, wife of Frank E. Butler, is a woman of unblemished réputa- 
tion, who résides at Nutley, N. J. ■ She was born in Darke county, 
Ohio, where she has friands and relatives living. She is and has 
been for many years an expert rifle shot, who has exhibited her re- 
markable skill throughout the world, prinçipally in connection with 
Col. Cody's Wild West Show. She is known professionally as 
"Annie Oakley," and is the only expert rifle shot who has exhibited 
under that name. At the time of the occurrence in the Chicago 
police court, purported to be described, she was living quietly in 
New Jersey. The statements made in the publication which re- 
ferred to her were both false and defamatory. The telegram was 
received by the telegraph editor of the Post over the Scripps-Mc- 
Rae Press Association wire at about 10 o'clock in the morning, 
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and was at once headlined and put in course of publication. No 
effort whatever was made by any one connected with the Post 
to test îts truth. As the editor of the Post stated, "It was an hi- 
teresting news item because of the celebrity of the person involved." 
It was published "to make the paper interesting," and it was pub- 
lished immediately, for fear of a "scoop" by some rival. The court 
held, as a matter of law, that the second telegram was not a retrac- 
tion. The jury returned a verdict for $9,000— $8,500 compensatory 
and $500 punitive. On motion for a new trial, the verdict was re- 
duced to $3,500, for which judgment was entered. The rulings of 
the court on the admission of testimony and upon the charges rc- 
fused, as well as that given, are hère for review. 

1. The important question involved is the construction and appli- 
cation of the amendment made in 1900 to section 5094 of the Re- 
vised Statutes of Ohio, regulating proceedings in actions for libel 
or slander, which reads as foUows (94 Ohio Laws, p. 295) : 

"If It shall appear at the trial, that the publication complalned of was made 
In good faith, through mlstake of fact, but wlth reasonable ground for bellev- 
Ing that the statements therein contained were tnie and that the publlsher, 
upon demand and withln a reasonable time thereafter, published a fall and 
complète retraction In as public a manner as that in which sald original pub- 
lication was made, the presumption of malice attaching to or growing out of 
the publication of sald llbelons matter shall be thereby rebutted; provided 
that nothing contained in this act shall prevent the person libelled from al- 
leging and proving actual malice on the part of the publlsher and any spécial 
damage resulting to hlm therefrom." 

The défendant claimed the benefit of this statute, submitting 
that the second publication was a retraction, but contending that. 
whether it was or not, the statute applied, for no demand for a re- 
traction was made, and, in the absence of such demand, the statute 
became operative without one. On the other hand, the plaintifï in- 
sisted that the statute only becomes operative upon a demand for 
a retraction, it being optional with the person libeled to stand upon 
his rights under the law as it was, or to waive part by demanding 
and accepting a retraction in lieu thereof. The court below took 
the view that, to make the statute operative, it was necessary that 
a retraction be published, but declined to pass on the question 
whether a demand for it must be made by the person libeled. 

In determining between thèse constructions, we must bear in 
mind any applicable constitutional limitations, for a statute ought, 
if possible, to be so construed as to avoid conflict with the Constitu- 
tion, although such construction may not be the most obvions or 
natural one. 1 Lewis' Sutherland Stat. Const. § 83 ; Indemnity 
Co. V. Jarman, 187 U. S. 197, 205, 23 Sup. Ct. 108, 47 L. Ed. 139 ; 
Attorney-General v. Williams, 178 Mass. 330, 335, 59 N. E. 812; 
Wood v. Atlantic City, 56 N. J. Law, 232, 234, 28 Atl. 427. The 
Constitution of Ohio provides that: 

"AU courts shall be open, and every person, for an Injury done him in hls 
lands, goods, person, or réputation, shall bave remedy by due course of law ; 
and justice admlniâtered without déniai or delay." Article 1, § 16. 

In the Post Publishing Co. v. Moloney, 50 Ohio St. 71, 33 N. E. 
921, where it was contended that one who ofïers his services to the 
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public as an officer thereby surrenders his private character to the 
public,' and is deemed to consent to any imputation, however false 
and defamatory, if made in good faith, Judge Williams, speaking 
for the court, said (page 89 of 50 Ohio St., page 936 of 33 N. E.) : 

"We do not think tbe doctrine elther sound or wholesome. In our opinion, 
a person who enters upon a public office or becomes a candidate for one no 
more surrenders to the publie bis private character than be does his private 
property. Remedy by due course of law for injury to each is secured by the 
same constitutional guaranty, and the one is no less Invlolate than the other." 

See, also, Post Pub. Co, v. Hallam, 59 Fed. 531, 543, 8 C. C. A. 
301. 

The nature of the right thus referred to by Judge Williams which 
is guarantied by the Constitution of Ohio is outlined with great 
force and clearness by Judge Sanborn in his opinion in Palmer v. 
Mahin, 130 Fed. 737, 741, 57 C. C. A. 41, 45 : 

"The unprivileged publication, Jn wrltlng or print, of a false charge that 
another is guilty of a crime, or of a false charge whlch tends to expose an- 
other to public hatred or contempt, entltles the person thus defamed to re- 
cover of the publlsher full compensation in damages for ail the Injury to hls^ 
réputation, business, and feelings which the defamatory publication caused. 
A wrltten or printed article of thls character is libelous initself. From its 
publication, the conclusive presumptlon of actual damages to its vlctim, and 
of légal malice — that is to say, of 'an act done wrongfully wlthout légal 
Justification or excuse' — at once arlses. The fact that the publlsher was wlth- 
out malice, in the popular acceptation of that term — that Is to say, wlthout 111 
wlll, bad motive, hatred, or Intent to Injure his victlm — constltutes no défense 
to the latter's claim for compensatory damages, and no évidence to mltlgate or 
reduce thelr amount, becalise the actual damages to the party llbeled are the 
same whether they are Inflicted by the publlsher with a good or an evll intent, 
and the vlctim is as clearly entltled to full compensation for a wrong Inflicted 
with a laudable motive, or through mistake or Inadvertence, as for one perpe- 
trated with a dlabollcal purpose or intent. The intent or purpose with which 
such a publication is made Is Immaterlal in the trial of thé claim for the 
actual or compensatory damages whlch the party Injured may seek. It Is 
Important only when a claim for exemplary damages Is to be considered." 

Such was the ruie in Ohio since long before the adoption of the 
présent Constitution, malice being presumed from the publication 
alone. Stevens and Wife v. Handly, Wright, 131, 133; Sexton 
V. Todd, Wright, 316, 330; Seely v. Blair, Wright, 358, decided 
1833-1833. And it is the rule to-day. Mauk v. Brundage, 68 Ohio 
St. 89, 67 N. E. 153, 63 L. R. A. 477, decided 1903. In this latter 
case, in which it was claimed that the publication, which was libel- 
ous per se, was privileged, Judge Spear said (pages 97, 98, of 68 
Ohio St., page 155 of 67 N. E., 63 L. R. A. 477) : 

"Whether or not the occasion gives the privilège Is a question of law for the 
court, for, unless there is a privileged occasion, the publication of defamatory 
matter Is legally malicious, It being a case of a wrongful act intentionally 
donc, wlthout just cause or excuse ; that is, In the absence of a justifiable oc- 
casion for the publication, malice is but an Inference Of law, and should not 
be left as a question of fact for the jury. Folkard's Starkle, § 674; Bor- 
mage V. Presser, 4 B. & C. 247." 

It thus appears that in Ohio, up to the time of the amendment 
of 1900, a person injured in réputation by the publication of false 
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and defamatory matter had a remedy at law, irrespective of the 
motive of the publisher. The injury being caused by the publica- 
tion, and the remedy being for the injury, malice was presumed from 
the publication, and the motive only became material in consider- 
ing whether exemplary damages should be assessed by vi^ay of pun- 
ishment. We cannot but believe that the construction contended 
for by the défendant destroys this right or remedy guarantied by 
the Constitution. No matter how serious the injury to one's rép- 
utation, the wrong donc is remediless if it shall appear that the 
publication was made in good faith, thrdugh a mistake of fact, and 
with reasonable ground for believing it true. If this défense be 
made out, the libeled person is remitted to the recovery of "spécial 
damages," which he may obtain by alleging and proving "actual 
malice." In other words, even if he prove "actual malice," thus 
effectually rebutting the défense of good faith, he is, nevertheless, 
restricted to the recovery of "spécial damages" — damages with re- 
spect to his property, business, profession, or occupation, which are 
computable in money. The right to gênerai or compensatory 
damages is taken away. And yet such right is the very essence of 
the remedy by an action for libel, and such damages usually the only 
ones recoverable. In most cases it is impossible to show any pe- 
cuniarv loss by reason of the libel. Park v. Free Press Co., 73 
Mich. 560, 565, 40 N. W. 731, 1 L. R. A. 599, 16 Am. St. Rep. 544; 
Hanson v. Krehbiel, 68 Kan. 670, 673, 75 Pac. 1041, 64 L. R. A. 790. 
Thus the statute virtually destroys the right to recover for an in- 
jury to one's standing and réputation alone. A statute somewhat 
similar to this before the Suprême Court of Minnesota in Allen v. 
Pioneer Press Co., 40 Minn. 117, 41 N. W. 936, 3 L. R. A. 533, 12 
Am. St. Rep. 707, was sustained seemingly b.ecause of the man- 
datory provision for a retraction. Similar enactments in Michigan, 
Kansas, and North Carolina hâve been held unconstitutional. Park 
v. Pree Press Co., 72 Mich. 560, 40 N. W. 731, 1 L. R. A. 599, 16 Am. 
St. Rep. 544; Hanson v. Krehbiel, 68 Kan. 670. 75 Pac. 1041, 64 L. 
R. A. 790; Osborn v. Leach, 135 N. C. 638, 47 S. E. 811, 66 L. R. 
A. 648. 

We can see no way of sustaining the constitutionality of this law 
except by placing upon it the construction contended for by the 
plaintifï. Not only is a retraction required to put it into opération, 
but the retraction must be made at the demand of the person libeled. 
By such demand the injured person waives the remedy he had un- 
der the law as it stood, accepts the retraction in lieu of gênerai dam- 
ages, and consents that he be restricted, in addition to the répara- 
tion thus aiïorded, to a recovery of spécial damages where he can 
show actual malice. Under this interprétation he is not deprived 
of any constitutional right because he consents tp the application of 
the new law to his case. If he does not consent, he still has the 
remedy iinder the old law. A man is entitled under the Constitu- 
tion to a trial by jury, but he may waive it. So he is entitled to a 
remedy at law for an injury to his réputation, but he may demand 
and accept a retraction instead. In the case before us no demand 
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for a retraction was made, and no retraction was published, and the 
statute therefore did net apply. 

The second publication may, in a sensé, be regarded as a correc- 
tion, but it was so worded as not to be even that in a satisfactory 
sensé. The statements in the first publication were direct and ex- 
plicit; those in the second indirect and indefinite. The second does 
not refer to the first, or assume to withdraw or correct its state- 
ments. No apology whatever is made. Allen v. Pioneer Press 
Co., 40 Minn. 117, 124, 41 N. W. 936, 3 L. R. A. 533, 12 Am. St. 
Rep. 707; Gray v. Times Co., 74 Minn. 452, 458, 77 N. W. 204, 73 
Am. St. Rep. 363; Gray v. Tribune, 81 Minn. 333, 335, 84 N. W. 
113 ; Palmer v. Mahin, 120 Fed. 737, 746, 57 C. C. A. 41. 

2. It is also urged that the court erred in declining to give the 
following spécial charge: 

"The défendant bas put in évidence a correction whicli It made tlie day 
following the publication complalned of. It bas Introduced testimony tending 
to show that this correction was published in as public a manner as that in 
whlch the original publication was made. . It is admltted that this publication 
was made voluntarlly, wltbout any request by the plaintiff. Thèse are ail 
slgniflcant cireumstances evineing the good faith of the défendant, and that 
the mistake wbich It made was an honest one." 

This charge characterizes the second publication as a "correc- 
tion," which the court below did not concède. It closes by saying, 
"Thèse are significant cireumstances evineing the good faith of the 
défendant, and that the mistake which it made was an honest one," 
While the second publication might hâve been a proper circum- 
stance to be considered by the jury in mitigation of damages, the 
language of the request is too strong. The second publication may 
or may not bave been "a significant circumstance." That was for 
the jury to détermine. The charge was properly re'fused. 

3. The point is submitted that the court erred in excluding testi- 
mony taken in Chicago with respect to the origin of the libelous 
telegram. j While the facts thus offered in évidence may hâve in- 
duced the Scripps-McRae Press Association to send out the story,. 
they were not known to the défendant prior to the publication, and 
therefore could in no degree hâve aflfected its action. They were 
properly excluded. Morey v. Morning Journal, 123 N. Y. 207, 25 
N. E. 161, 9 L. R. A. 621, 20 Am. St. Rep. 730 ; Palmer v. Mahin, 120 
Fed. 737, 747, 57 C. C. A. 41; Sun Printing, etc., Co. v. Schenck, 40 
C. C. A. 163, 98 Fed. 925 ; Butler v. Barret (C. C.) 130 Fed. 944, 
946. 

4. It is also assigned as error that the court submitted the ques- 
tion of punitive damages to the jury, the contention being that no 
case for such damages was presented. We think a case was. Not- 
withstanding the telegram grossly libeled a woman widely and 
favorably known and easily reached, no inquiry whatever as to the 
truth of its statements was made. Because it carried a "spicy 
story," and for fear of a "scoop," it was rushed into print. Assured- 
ly it was for the jury to say whether such conduct did not évince 
a reckless and wanton disregard of the plaintifï's rights équivalent 
to an intentional violation of them. Post Pub. Co. v. Hallani, 8 C. 
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C A. 201, 207, 59 Fed. 530 ; Moming Journal Ass'n v. Rutherford, 
2 C. C. A. 354, 357, 51 Fed. 513, 16 L. R. A. 803; Butler v. Barret 
(C. C.) 130 Fed. 944, 950. 
The judgment is affîrmed. 
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CO. et al.* 

UNITED WATERWORKS CO., Limited, v. SAME. 

(Circuit Court of Appeals, Seventh Circuit February 7, 1905.) 

Nos. 1,118, 1,130. 

CoaPOEATIONS— MOETGAGES— FOKECLOSURE — InCOMB — APPLICATION — FISCAL 

Agents. 

Wbere the Income from certain waterworks companies, pald to Its 
fiscal agents, was sufflclent to pay Installments of interest or coupons 
on prior mortgage debts, but such agents misappUed such income to the 
payment of a subséquent lien, they were not thereafter entitled to bold 
such coupons or installments of Interest as outstandlng debts under the 
mortgage lien, to the préjudice of bondholders. 

Appeal and Cross-Appeal from the Circuit Court of the United 
States for the Southern District of Illinois. 

This case arises on the pétition in the Circuit Court of Samuel L. Peck, 
et al., committee of bondholders under the mortgage to the Farmers' Loau 
and Trust Company, setting forth the fact that in the decree heretofore enter- 
ed in thIs case, there was reserved the question of whether twenty-seven hun- 
dred dollars of interest installments under the Caldwell mortgage held by 
The C. H. Venner Company were stlU due and unpaid; and whether thlrteen 
thousand nine hundred eighty dollars of interest coupons under the Farmers' 
Loan ànd Trust Company mortgage held by The C. H. Venner Company are 
in fact unpaid; and asking that the court requlre the claims of The C. H. 
Venner Company and others holding said coupons, to présent the same to the 
court, that the amount remalning due, If any, mlght be aseertalned and 
<letermined. Under thIs pétition The C. H. Venner Company presented its 
claims for the twenty-seven hundred dollars and the thlrteen thousand nine 
hundred and eighty dollars, respectively; averrlng that the coupons and in- 
stallments of interest for thèse amounts had been purchased by The C. H. 
Venner Company for value, and assigned to It, and were still outstandlng 
debts against the company under the mortgage. To this clalm the petition- 
ers answered that the coupons had not been purchased by The C. H. Venner 
Company; that they had not legally been assigned to it; and that they were 
not otitstanding debts under the mortgages ; the answer averring that the 
coupons were, in faet, taken np and pald by the said The C. H. Venner Com- 
pany, with moneys belonging to the Water Works Company, applicable to 
that purpose. 

Fm-ther facts are stated in the main case, the décision in which has just 
been handed down. The New England Water Works Co. et al. v. The Farm- 
ers' Loan & Trust Co. et al. (O. C. A.) 136 Fed. 521. 

The Circuit Court decreed that The C. H. Venner Company was entitled 
to receive the twenty-seven hundred dollars represented by installments of 
Interest secured by the Caldwell mortgage, said to be assigned to The C. H. 
Venner Company; as also seventeen hundred and forty dollars represented 
by coupons detached from bonds secured by the mortgage to the Farmers' 
Loan and Trust Company; and for said amounts the said The O. H. Venner 
Company was entitled to the protection of the lien of said mortgages. As to 

♦Rehearing denied April 11, 1905. 
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the other coupons presented by The C. H. Venner Company, the court de- 
ci-eed that they were paid and extlnguished, and were not liens urider the 
mortgages. From this decree the appeai and the cross appeal are prosecuted. 
The further facts are stated in the opinion. 

J. Markham Marshall, for Samuel L. Peek et al. 
James Hamilton Lewis, for C. H. Venner Co. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge. The foreclosure decree in the case 
of The New England Water Works Company, et al., vs. The Farm- 
ers' Loan and Trust Company, Trustée, et al., reserved for further 
considération, the question of what should be done with the twen- 
t)'-seven hundred dollars of past due interest, held by The C. II. 
Venner Company, under the Caldwell mortgage, and the thirteen 
thousand nine hundred and eighty dollars of past due coupons 
held by The C. H. Venner Company under the Farmers' Loan and 
Trust Company mortgage. The decree of the Circuit Court, now 
under review, takes up and décides this feature of the case. 

The petitioning bondholders claim that The C. H. Venner Com- 
pany was the iîscal agent of ail the water works companies in- 
volved in this controversy; that as such fiscal agent, it received 
the income of ail the companies; that the income of the companies 
for the years named — 1898-1899-1900 — were sufficient, after the 
payment of operating expenses, to meet and pay the interest in 
question ; that but for the application of this income to coupons 
maturing on the subséquent mortgage made by the Boston Com- 
pany to the International Trust Company, and to the rents osten- 
sibly accruing to the Boston Company under its contract with the 
New England Company, there would bave been suiilîcient to pa_y 
thèse installments of interest and coupons as they matured ; that 
the Farmers' Loan and Trust Company mortgage, and the Cald- 
well mortgage, including this interest, was a lien upon the pumping 
station and mains, prior in equity to any daim of the Boston Com- 
pany thereon for rentals, or any lien of the International Trust 
Company on account of its mortgage; wherefore, the use of thèse 
moneys to pay such rentals and interest was an unauthorized di- 
version of the moneys belonging to the New England Company, 
to the uses of The C. H. Venner Company, who being the bene- 
ficiary of the rents and of the interest, thereby became the bene- 
ficiary of the diversion. 

We hâve already held that the Farmers' Loan and Trust Com- 
pany mortgage, and the Caldwell mortgage, including the interest 
coupons, are liens, prior in equity to any title of the Boston Com- 
pany upon the pumping station, with its Connecting mains, or to 
any lien of the International Company growing out of the mort- 
gage executed by the Boston Company. Connected with this, the 
évidence in this case satisfies us that had The C, H. Venner Com- 
pany applied the income received by it, as the fiscal agent of the 
New England Company, to the payment of this interest as it ma- 
tured, without diversion of any such income to payments that 
ought not to hâve been made until the interest was thus met and 
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retired, no outstanding installments of interest or coupons would 
now be in existence. Thèse two conclusions détermine the ques- 
tion before us. The C. H. Venner Company cannot be permitted 
to apply the money, that ought to hâve gone to the payment of 
interest, to its own personal purposes. It cannot, under thèse cir- 
cumstances, hold the coupons or installments of interest as out- 
standing debts under the mortgage lien. Nothing more injurions 
to the bondholders could be conceived; for under the terms of 
the mortgage, the coupons and unpaid interest take priority, in 
the marshaling of assets, over the principal itself. And nothing 
could be more inéquitable, for the transaction amounts to a direct 
diversion of income that under the rights of the parties ought to 
hâve been devoted, and under the duty resting on The C. H. Ven- 
ner Company, as fiscal agent, should hâve been applied by it, to 
the payment of the interest maturing on the bonds. 

The decree of the Circuit Court is reversed so far as it holds 
that The C. H. Venner Company is entitled to payment of the 
coupons and interest installments, represented in the claim pre- 
sented held by it, with instructions to enter a decree finding that 
The C. H. Venner Company has no claim growing out of the in- 
terest and coupons involved in this suit, and to disallow such claim. 



MEEHAN et al. v. NELSON et al. 

(Circuit Court of Appeals, Ninth Circuit, May 8, 1905.) 

No. 1,125. 

1. CoNTBACTS— Construction— Pebfobmance. 

Wliere défendants contracted to convey a half Interest in a certain 
mining claim, in considération of plaintlfCs sinlcing three holes to bed- 
rock on certain Unes, the contract did not requlre tliat the entire bot- 
tom of each hole should disclose bedrock, but was complied wlth If any 
part of each hole extended to bedrock, 

2. Same— Evidence. 

In a suit for spécifie performance of a contract to convey a certain 
interest in a mining claim in considération of complainants slnking three 
holes to bedrock, évidence held to sustain a flnding of performance by 

complainants. 

3. Same— Specific PEBroBMANCE— Discrétion. 

Where défendants contracted to convey a half interest in a mining 
claim, in considération of complainants sinklng three holes thereon to bed- 
rock, a decree for spécifie performance, on complainants having fully 
complied with their contract, was a proper exercise of discrétion, though 
the property in the meantime had largely increased in value. 

Appeal from the District Court of the United States for the Third 

Division of the District of Alaska. 

This suit was brought to enforce the spécifie performance of a contract, 
•which is set forth In the amended complaint as follows : 

"Gold Stream, Feb. 6, 1903. 
"This Is an agreement between M. Meehan and T. Larson of the flrst part 
and O. A. Nelson & 6. N. Hensley of the second part. In considération of 
sinking three holes to bedrock on or near the lines of Three and Four Above 
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Dis. on Falrbanks, trib. of Flsh of Pairbanks Mining District of Alaska. In 
considération they recelve one-half Interest In No. 3 Above Dis. on Falr- 
banks Cr. M. Meehan. 

"Work to begin Immediately. In case of water drlving them ont will ex- 
tend tlme nntil July 1, 1903. M. Meehan. 

"T. Larson." 

It Is alleged that plaintiffs performed ail the conditions of sald agree- 
mept prevlous to the tlme flxed for the performance thereof ; that demand 
was made upon défendants to exécute a conveyance of the Interests men- 
tioned in sald agreement, and that they ref used so to do. 

The cause was trled before the court, and the court, havlng fully consld- 
ered tbe matter, found the followlng facts: 

"(1) That at the tlme of the commencement of thls suit défendants owned 
and weré possessed of thàt certain placer minlng elalm described In plaln- 
tlfifs' complaint, and contalnlng 20 acres. 

"(2) That on the 6th day of February, 1903, plalntlfls and défendants, M. 
Meehan and T. Larson, entered Into the agreement mentloned In said com- 
plaint, and that at the tlme sald agreement was made défendants owned 
and were possessed of the placer minlng claim therein described, to wlt, placer 
mining daim 'Number Three Above Discovery,' on Falrbanks Creek, Alaska. 

"(S) That Immediately thereafter plaintiffs commenced the performance 
of thelr part of sald agreement, and contlnued, untll they completed same, In 
puttlng three holes to bedroçk on sald elalm as therein provlded, wlthin the 
tlme and at the places therèln deslgnated, and that plalntiffs performed ail 
the conditions of thelr agreement with the défendants to be performed under 
Its terms. 

"(4) That Immediately after the completlon of sald agreement plaiutiffs 
notifled défendants M. Meehan and T. Larson of the completlon of same, and 
demanded of défendants, prlor to the commencement of thls action, a convey- 
ance of sald one-half Interest In sald minlng claim, which demand was by the 
défendants never complled wlth. 

"(5) That the défendants, after the completlon of the sinking of three holes 
by plalntlffs tmdet thelr contract, and wlthout inspeetlng said work, prom- 
Ised plaintiflfs to make sald conveyance, but delayed, negleeted, and failed to 
make the same and to examine and Inspect sald work until it was impossible 
so to do by reason of sald holes havlng caved in and fllled with water, when 
défendants refused to convey sald interests in sald claim to sald plalntlffs 
upon thelr request so to do, and which request was never by the défendants 
complled with. 

"(6) That at the tlmes herelnbefore set fortb the défendants were, and 
ever since hâve been, in possession of sald mtoing claim. 

"(7) That during said tlme défendants hâve worked and mlned said claim 
through laymen, and bave collected and received ail the royalties, rents, 
and profits of the sald described premlses, amoùntlng In the whole to three 
thousand dollars. 

"(8) That prlor to the flllng of the àmended and supplemental complaint 
herein plalntlffs demanded of the défendants an accounting of said royalties 
and of the payment to them of thelr ehare of the same, and that défendants 
refused to make sald accounting, and to make payment to plaintifCs of their 
share of the same." 

As conclusions of law from the foregoing facts the court found: 

"(1) That plalntlffs performed ail of the conditions of thelr agreement wlth 
the défendants to be by them performed. 

"(2) That plalntlffs are enlitled to prevail herein and to a decree of thls 
court decreeing a spécifie performance of sald agreement, and to a conveyance 
of one-half of the claim described herein. 

"(3) That défendants are estopped from questioning plalntlffs' rlghts to said 
premlses under said agreement by reason of the facts stated in the flftb 
paragraph of the flndings of fact herein. 

"(4) That the plalntlffs are entitled to a Judgment and decree for one-half 
of the rents and royalties collected and received by the défendants, M. Mee- 
han and T. Larson, and for thelr costs and dlsbursements In thls behalf ex- 
pended." 
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A decree was entered in favor of the plaintiffs. In accordance wlth the 
findings, from whlch decree this appeal was taken. 

There are 11 assignments of error, to the effiect that the court erred in 
its several findings of fact and conclusions of law, the pivotai point beiiig 
"that the tacts proven by the évidence produced at the trial of said cause 
were not sufflclent to support sald decree." 

John Garber, Sidney V. Smith, and Claypool, Stevens & Cowles, 
for appellants. 
H. J. Miller (T. C. West, of counsel), for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

Appellants claim that "the finding that plaintiffs performed the 
work is wholly unsustained by the évidence." It will be observed 
that under the contract the three holes were to be sunk to bedrock. 
Counsel for appellants admit that the testimony in relation to holes 
1 and 2 is clear, positive, direct, and certain. They were sunk "to 
bedrock." The controversy between the parties is confined solely 
to hole 3. Was it sunk to bedrock? 

O. A. Nelson, one of the plaintiffs in the court below, testified, 
among other things, as follows : 

"Q. Did you do anything under that arrangement in the way of carrying 
out the agreementî A. I fulfilled the contract." 

It is argued that this answer was a mère conclusion of law, not 
constituting any légal évidence which this court should consider 
as tending to show the fact that the hole was sunk to bedrock. The 
record shows that no objection was made by défendants to this 
answer as being a mère conclusion. No motion was made to strike 
the testimony out, and no questions on cross-examination or other- 
wise were asked the witness by either party as to what he meant 
by his statement, "I fulfilled the contract." Of course, the contract 
could not hâve been fulfilled unless the hole had, as a matter of fact, 
been "sunk to bedrock." If any inference is permissible from the 
conclusions given by the witness, it would be that the hole was 
sunk to bedrock. Without stopping to inquire whether the appel- 
lants would be estopped by such testimony given, without objection 
on their part being taken at the trial, and conceding for the purposes 
of this opinion that the objectioiis to this testimony can now be 
raised on appeal and exceptions taken, we proceed to examine fur- 
ther testimony given by this same witness, viz.: 

"A. After the work was done I went over on Captain Creek one trip ; that 
was on the 6th of Maroh. Q. State how soon after that you met Meehau 
and Larson? A. We started to pull out of there the Tth, » * • and on 
the Sth we got out as far as the mouth of Twin. I think at Golden City 
on the Sth or 9tli we saw Meehan and Larson. Q. State what took place 
there. A. We told them that the work was done and told Meehan * * * 
I supposed they would llke to go and Investigate, and he told me : 'I guess 
the work is ail right. When you go Into tov?n make out your papers, and 
sQtaé tllne when we both corne in we will sign them. * * * ' Q. What 
did yoB; ido next with regard to making out the papers according to Met- 
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han's instructions? A. ♦ * • I think It was on the leth of May the pa 
pers were made eut, although I saw Meehan before tliat time in town, and 
told him we hadn't got the papers made eut yet. Q. When did you see liim 
nextî A. The next I saw him after I got the papers, that was some time in 
June. I went out on purpose to see him. Q. Stàte what happened on that 
occasion. A. Why, he had told me before that they were going to baie the 
water out of the holes, and see whether they were to bedrock or not, and I told 
him to go ahead. ■ I expected they had done that whén I went out there 
with the papers, but he said he hadn't done it, and was going out to do thè 
work." 

Again,i in the further cotirse of his examination the following 
question and answer appear: 

"Q. Will you State the depth to bedrock? A. The flrst hole was a strong 
16 f eet deep and one foot down in the bedrock. The second hole Is 17 and some 
inches to bedrock, I think 3 inches or something like that — anyway, it Is a 
strong 17 feet ; and the other one is 22 feet or about that." 

We are unable to accept the statement of the learned counsel for 
appellants "that this answer asserts nothing more positively than 
that the first hole went down a foot into bedrock, that the second 
hole went to bedrock, and that the third hole was 22 feet deep." 
The answer must be considered with référence to the question asked 
as to the depth of the three holes to bedrock. To answer the ques- 
tion the statement of the witness as to the first hole being "one foot 
down in the bedrock," and the second hole "to bedrock," was mère 
surplusage, and it was unnecessary for the witness to repeat the 
words "to bedrock" in respect to the third hole in order to complète 
the answer to the question as asked. Suppose the question had 
been asked, "What was the depth of the third hole to bedrock?" 
and the answer given, "22 feet or about that." Would not that hâve 
been a complète, direct, and positive answer to the question? The 
question was a leading one, but no objection was taken to it, and 
the answer must be accepted as évidence. 

This is the only positive and direct évidence on this point. In 
this connection it is deemed proper to state that the évidence in the 
record shows clearly that the défendants, having been informed by 
the plaintiffs that they had fulfilled the contract, took no steps to 
visit or examine the holes with the view of satisfying themselves 
that the contract had or had not been completed until about five 
months after such information was given, and then the banks of 
the holes were caved in, and the facts could not be ascertained by 
an investigation of the holes. In the meantime, according to the 
testimony of the défendants, "property constantly inci'éased in value 
on Fairbanks Creek frorti the time thèse shafts were Sunk." It was 
some time in November, 1903, when défendants "felt pretty certain 
that the contract was not fulfilled" ; théy heard reports "that there 
was something that was not what it ought to be." So défendants 
concluded to sink shafts near the holes sunk by plaîijtifFs, and went 
down to bedrock to run drifts under the holes sunk by plaintiffs, 
in order to ascertain whether or not such holes had been sunk to 
bedrock. Thè greater portion of the testimony on both sides was 
in relation to this work. The testimony of plaintiffs tended to show 
that the drifts did not run under or to the shafts sunk by plaintiffs, 
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while the testimony of défendants tended tq show that they did. 
Upon this point there was a wide diversion of opinion. Steelsmith, 
a witness for pl^intifïs, speaking of the holes and drifts sunk and run 
by défendants in relation to holes 1, 2, and 3 sunk by plaintiffs, said : 

"It seemed that there was more variation in hole number 3 than there 
was in number 2. While the drift was not so long there, there was a doubt 
left in my mind as to whether the drift ran under the shaft, or as to wheth- 
er it reached the shaft. Q. How mnch variation was there? A. I could not 
say as to that. ïhere vs'as plenty of space for the Nelson shaft to hâve been 
to bedrock. Q. Why did you think that? A. * ♦ • If this sbaft should 
hâve been to bedrock, the width of the drift would not take in the width 
of the shaft, so that, while there was no indication there on the face of the 
side wall of the drift showing that they had been disturbed, it stlU left space 
in the bottom of that shaft, aecording to my notion, that tbat shaft could 
hâve been to bedrock without this drift proving that it was not. Q. Ttie 
drift didn't strike the old shaft? A. No, sir ; it ran to the left. While 
there was nothing to prove that it was to bedrock, I didn't consider that the 
drift underneath it would give it a falr test to prove that it was not." 

Gibbs, speaking of the variation, said : 

"At the back end of the hole it must hâve varied at least three feet. We 
obtained the direction of that hole. * * * i piaced the stick in the bot- 
tom of the hole, looking right at the center of the drift on the back, and left 
the candie there, and when I got on top there was the stick pointing ofC to 
the left, and there was Nelson's hole to the right of the stick." 

Crabbe testified : 

"We went to hole No. 3, and measured that from the top — put the same 
stick across to get the center location of the hole. It was 22 feet and 8 
inehes deep. Tlie length of the drift was 10 feet 4 taches as it ran in, and, 
as near as we could corne to telling from our pôle on the top, it was bearing 
off to the left. Q. How much? A. About 4 or 5 feet anyway — at the least ; 
I could not exactly tell. * * * Q. Could you tell whether it would strike 
the Nelson and Hensley shaft from what you saw? A. I should not judge 
myself that it would strike the Nelson and Hensley shaft at ail." 

To illustrate the character of the testimony upon the part of the 
défendants as to the work done by them, we take the witness Boss, 
who had taken a lay from défendants on a part of the ground. He 
testified that the drift in shaft 2 bore a little to the left of hole 2 : 

"In a distance of 12 feet I should judge it was about 15 or 18 inehes. Q. 
Where did it strike the old shaft? A. Under the up-hill end of the shaft. 
Q. How much of the old shaft did it expose? A. I don't know." 

With référence to shaft 3, sunk by défendants, he said : 

"The hole was sunk 23 feet and 3 inehes, and the drift was driven 11 feet 
and 6 inehes. * * * Q. How did this drift compare with référence to the 
old shaft? A. As near as I could judge, exactly to the center. * * * Q. 
What was the resuit of the exposure made at any part of this drift with 
référence to the old shaft? A. Well, we didn't see anything that looked 
like an old shaft there. It was what I supposed to be solid gravel." 

In his cross-examination he said that they ran a drift 11 feet "to 
be sure we had got over far enough" to reach the hole sunk by 
Nelson and Hensley. The drift which was run was larger at the 
starting point than it was at the end. 

"Q. Did you enlarge that hole and widen It so there would be no chance of 
your mlsslng it? A. No, sir." 
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Zeimer, a wîtness for the défendants, testified that he went into 
shaft 3, and measured the drift back about 11 feet and a half. 

"We went there to flnd ont whether thls drift ran under the other shaft, 
and we llned It up with the other shaft. * * • We put a pôle down the 
bottom, aud llned It up on top the sanie way. * • * Found ont that thcy 
weïe in Une. Q. Dld you malte any examination of the drift with référence 
to that shaft, to see what that showed as to bedrock? A. I could not say 
whether that goes to bedrock or not. I didn't hâve no pick." 

After the conclusion of the testimony the court desired "more 
accurate information in relation to the location of the shafts sunk 
by Nelson and Hengley on the upper end of the mining claim 'Num- 
ber Three Above Discovery/ on Fairbanks Creek, in controversy; 
and the court, deeming it important to ascertain accurately whether 
or not the shafts so sunk by Nelson and Hensley, and called *Num- 
bers Two and Three' in the évidence in this case, wer& sunk to 
bedrock, and whether or not the drifts running from the new 
shafts Numbers Two and Three, alongside the old, bore to the left 
and missed the old shafts, or actually went under them; and, ail 
parties to the litigation in open court consenting thereto," the court 
appointed R. A. Jackson, a qualified and expert surveyor, "to make 
an accurate survey of the said old shafts Numbers Two and Three, 
and the drifts running therefrom toward or underneath the old 
shafts on said mining claim Number Three in litigation, for the 
purpose of determining accurately their position with regard to 
each other," etc. Jackson, as référée, thereafter, on August 1, 
1904, reported to the court that he made a survey of the new shaft 
Number Three and the tunnel, and "found that it would tap the 
Nelson shaft Number Three nine-tenths of a foot from the south 
end of said shaft, crossing the east side line and penetrating under 
the shaft one and one-tenth foot, at an élévation of two and two- 
tenths feet from bedrock." 

It is apparent from the decree rendered by the court that it did 
not consider the report of the surveyor established the fact, as 
claimed by the appellees, that hole No. 3, sunk by Nelson and Hens- 
ley, did not go to bedrock. The bedrock at the bottom of the holes 
was not level. The contract did not require that the entire bottom 
of the holes should disclose bedrock. If any part of the hole went 
to bedrock the contract was complied with. The fact that a tunnel 
run from the new shaft Number Three would tap the Nelson shaft, 
as stated in the report, does not prove that the Nelson shaft or hole 
Number Three was not sunk "22 feet or about that" to bedrock. 

In equity causes the rule is well settled that the findings of the 
court below upon the facts are to be taken as presumptively cor- 
rect, and unless an obvions error has intervened in the application 
of the law, or some serions or important mistake has been made 
in the considération of the évidence, the decree should not be dis- 
turbed. Warren v. Burt, 58 Fed. 101, 106, 7 C. C. A. 105; Stuart 
v. Hayden, 73 Fed. 402, 408, 18 C. C. A. 618 ; Snider v. Dobson, 
74 Fed. 757, 21 C. C. A. 76; Denver, etc., R. R. v. Ristine, 77 Fed. 
68, 23 C. C. A. 13 ; Lansing v. Stanisics, 94 Fed. 380, 36 C. C. A. 
306; Harding v. Hart, 113 Fed. 304, 51 C. C. A. 264; Lilienthal v. 
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McCormick, 117 Fed. 89, 97, 54 C. C. A. 475 ; Tilghman v. Proctor.- 
125 U. S. 136, 149, 8 Sup. Ct. 894, 31 L. Ed. 664; Crawford v. Neal, 

144 U. S. 585, 596, 13 Sup. Ct. 759, 36 L. Ed. 553; Furrer v. Ferris, 

145 U. S. 133, 134, 13 Sup. Ct. 821, 36 L. Ed. 649; Warren v. Keep, 
155 U. S. 365, 367, 15 Sup. Ct. 83, 39 L. Ed. 144. 

After a careful examination of ail the évidence, we are unwilling 
to say that the court below committed any mistake in the consid- 
ération of the évidence applicable to the points under discussion, 
or the conclusion which it deduced therefrom. The court had the 
witnesses before it, and had knowledge of the conditions existing 
in the vicinage where the holes were sunk, and was, in the very 
nature of things, better able to understand and apply the testimony 
of witnesses than we are. 

It is true that spécifie performance, as claimed by appellants, 
is not a matter of absolute right, but rests entirely in judicial dis- 
crétion, to be exercised according to the settled principles of equity 
so as to reach the ends of justice. Snow v. Nelson (C. C.) 113 Fed. 
353, 356; Willard v. Tayloe, 8 Wall. 557, 19 L. Ed. 601; Story, Eq. 
Jur. § 743. 

As is said in 26 Am. & Eng. Ency. Law (2d Ed.) 67 : 

"It must appear that the contract is fair, just, and équitable in ail its parts. 
If, therefore, a decree of spécifie performance would work hardship or In- 
justice upon the défendant, or operate oppressively upon hiin, a court of equity 
will décline to interfère." 

The contract was fair and just between the parties, and the rec- 
ord herein does not show that its enforcement would work any 
hardship or injustice upon the défendants. The fact that it was 
shown by the complaint that one McMahon had an interest in the 
premises did not deprive défendants from establishing their rights, 
if any they had, as against the plaintiffs herein, and the record 
shows that in the answer of McMahon he asks that his interest in 
the premises "be not determined in this action." 

The decree of the District Court is affirmed, with costs. 



FRANKLIN v. CONRAD-STANB'ORD CO. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 15, 1905.) 

No. 2,023. 

1. JUEISDICTION OF FEDERAL COUETS— ACTION ON NOTE— CiTIZENSHIP OF NOM- 
INAL Payée. 

A note made payable to the cashier of a bank as trustée, the con- 
sidération for which was furnished by the bank, which was the real 
owner, may be sued on by the bank in its own name, or by its receiver, 
without indorsement or assignnient, under the statute of Utah, and the 
citizenshlp of the cashier is Immaterial to affect the jurisdiction of a 
fédéral court In that state of an action thereon. 

[Ed. Note. — Diverse citizenshlp as a ground of fédéral jurisdiction, 
see notes to Shipp v. Williams, 10 C. O. A. 249; Mason v. Dullagham, 
27 C. C. A. 298.] 

8. Pleadino — ^Amendment. 

The fact that an amendment of a complaint was allowed by consent, 
on application by the plalntlff, after be had sold the cause of action 
187 F.— 47 
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and before the substitution of the purchaser, does not Invalidate such 
amendment 

8. JUDGMENT— ImPEACHMENT— ESTOPPEL BT ADMISSION OF SERVICE. 

A written admission of service of summons in an action In a Montana 
court, confbrming to Code Oiv. Proc. Mont. § 642, which makes such 
admission sufflcient proof of service, estops the défendant from subse- 
quently denylng the jurlsdlctlon of the court to render judgment against 
hlm. 

4. Abatement— Action on Note— Pending Suit to Fobeclose Mortgage. 

A suit to foreclose a mortgage securing a note, in which the property 
was sold and the proceeds applied on the amount found due on the note, 
but in which no formai deflciency judgment has been rendered, is not a 
bar to a second action on the note in another jurisdiction to recover the 
amount of such deflciency. 

5. Evidence— Competenct. 

An offer to prove by oral testimony that a contract for a novatlon was 
"drawn," by which défendant was to be released from liability on a 
note, was properly rejected, where the contract was not produced nor 
Its exécution proved. 

In Error to the Circuit Court of the United States for the District 
of Utah. 

On September 5, 1896, the First National Bank of Helena, Mont, sold and 
conveyed to the plaintlff In error (défendant below) a large amount of real 
estate, eonsisting of mining property, for the price of $74,900 ; in considéra- 
tion whereof the défendant executed hls promissory note as follows, and de- 
Uvered the same to the payée thereof : 
"$74,900. Helena, Montana, September 5th, 1896. 

"On or before thlrty months after date, for value received, I promis" to 
pay to George O. Freeman, trustée, the sum of Seventy four thousand uine 
hundred dollars, together wlth interest thereon from date until paid, at the 
rate of six per cent, per annum, payable semi-anuually ; interest and prin- 
cipal payable at the Montana National Bank Helena, Montana. 

"Peter A. H. Franklin." 

At the same time, and to secure the payment of said note, said défendant 
executed his deed of mortgage of the same real estate and mining property 
to Edward W. Seattle, of said Helena, as trustée, who accepted the trust, 
and the mortgage was duly recorded. Said Freeman was the eashier of the 
First National Bank of Helena, and Its trustée in respect to said promissory 
note, which, together with said mortgage, belonged in fact to that bank ; and 
said promissory note was indorsed by said Freeman to that bank. 

On January 15, 1897, said First National Bank of Helena was declared in- 
solvent by the Comptroller of the Currency, who duly appointed J. Sam 
Brown as receiver of that bank, Its property and assets. In May, 1897, upon 
default in the payment of interest accruing on said note, and pursuant to 
provisions contained in said mortgage, said Edward W. Beattie, trustée, and 
said J. Sam Brown as such receiver, commenced an action in the District 
Court of the Fifth .Tudicial District of Montana, eounty of Jefferson, against 
said Peter A. H. Franklin, the Hope Mining Company, and others to fore- 
close said mortgage. In that action the proof of the service of the summons 
on the défendant Franklin was his acknowledgment in writing, signed by 
hlm àa follows: 

"In the District Court of the Fifth Judlcial District of the State of Montana, 
In and for the Oounty of Jefferson. 

"Edward W. Beattie, Trustée, and J. Sam Brown, as Receiver of the First 

National Bank of Helena, Montana, PlaintifC, vs. Peter 

A. H. Franklin et al.. Défendants. 

"The underslgned, who is one of the défendants in the above-entitled sc- 
tlon, hereby admits and acknowledges service of the summons in said action 

and copy of the complalnt, as made upon hlm In County, Montana, 

this day of June, 1897. P. A. H, Franklin." 
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The défendant dld not otherwlse appear In that action. Other défend- 
ants were served, and thereln a deeree of foreclosure was rendered and 
entered on December 8, 1897, which directed sale of the mortgaged premises 
for the payment of costs, a prior lien, attorney's fées, and the mortgage debt 
$74,900, and Interest at 6 per cent, per annum from September 5, 1896. 
Sale was made, after proper notice and pursuant to said deeree, hy the sher- 
iff of Jeflferson county, Mont, of the mortgaged property to Eugène T. Wil- 
son, who had become receiver of said bank as successor of J. Sam Brown, 
for the sum of $75,000, on January 8, 1898, leavlng the mortgage debt un- 
satisfied to the amount of $8,805,60, as aiipears by the sherifC's return and a 
doclîet entry, January 26, 1898, in the clerk's office, but no formai judgment 
for such defleieney appears. 

This action was begun in May, 1902, by Edward W. Beattle, trustée, and 
Eugène T. Wilson, as receiver of said First National Bank of Helena, plaln- 
tlffs, against Peter A. H. Franklin, défendant, to recover $8,805.60 as upon 
a judgment of said state district court, January 26, 1898, with interest at 
6 per cent, per annum from that date. On December 4, 1902, Edward W. 
Beattle, trustée, transferred ail his title and interest in said cause of action 
to Eugène T. Wilson, recedver; and on December 22, 1902, pursuant to writ- 
ten stipulation, and by leave of court, the complaint herein was amended, 
maklng Eugène T. Wilson, receiver, sole plaintiff, and adding to the com- 
plaint a second count, pleading said promissory note, mortgage, receivership, 
foreclosure, sale under the deeree, application of the proceeds, and the fact 
of the defleieney of $8,805.60 remaining unpaid on said note, and demanding 
judgment therefor, with interest. 

When the cause came on for trial, May 7, 1903, upon pétition showing that 
Eugène T. Wilson, as such receiver, had on November 14, 1902, duly sold and 
transferred to the Conrad-Stanford Company the causes of action upon which 
recovery was sought, with ail property, real and personal, of the Pirst Na- 
tional Bank of Helena, counsel for plaintiff moved that said Conrad-Stanford 
Company be substituted as plaintiff in this action. The counsel for défend- 
ant objected to such substitution as to the second cause of action, because It 
had been added to the complaint after such transfer. The court overruled 
the objection, and the défendant excepted. 

George F. Goodwin (Henry V. Van Pelt and Charles C. Dey, on 
the brief), for plaintiff in error. 

Harrison O. Shepard (Richard B. Shepard and Joseph L. Rawlins, 
on the brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and LOCHREN, 
District Judge. 

LOCHREN, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

1. It appears clearly and without question that the entire con- 
sidération for defendant's note for $74,900 was received by him from 
the First National Bank of Helena, of which bank George O. Free- 
man was the cashier ; and, being made to Freeman as trustée, the 
note showed upon its face that he was not the bénéficiai owner. 
The note at its inception was therefore the property of that bank, 
which, as the real party in interest, could, under the Utah Code, 
maintain an action upon it without any indorsement or assignment 
by Freeman, and no such indorsement or assignment was needed 
to vest the title to the note in the receiver of that bank appointed 
by the comptroller. The citizenship of Freeman could not there- 
fore affect the jurisdiction of the Circuit Court in this case. 

2. The amendment of the complaint on December 22, 1902, mak- 
mg Eugène T. Wilson, receiver, sole plaintiiï, and adding a second 
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count to the complaint, was ma<îe pursuant to written stipulation 
of the parties and leave of court. The second count did not set 
forth âny new cause of action, buf, upon a fuller statement of facts, 
sought the recovery of the very same indebtedness which was 
sought to be recovered under the first count, namely, the balance 
of said note above what had been paid by the proceeds of the mort- 
gage foreclosure, and which balance was still unpaid, whether there 
was a valid deficiency judgment for it or not. In substance, the 
cause of action in the two counts was one and the same, the second 
count being added (by consent) to avoid the chance of failure to 
prove a completed judgment for the deficiency in the foreclosure 
suit. But when at the commencement of the trial the présent plain- 
tifif, the Conrad-Stanford Company, then the owner of the cause of 
action, in whatever form, petitioned to be substituted as plaintifï, 
the défendant objected, not to the substitution generally, but to the 
substitution so far as the second count in the complaint was con- 
cerned, because the whole cause of action, in whatever form it niight 
be alleged, had been sold and transferred to the Conrad-Stanford 
Company on December 14, 1902; and, when the amendment by 
inserting that second count was made, Eugène T. Wilson, the then 
plaintifif, had sold and did not own the cause of action in any form. 
The real ground of the objection was the claim that the amendment 
of the complaint on December 22, 1902, inserting the second count, 
though consented to by défendant when made, was an amendment 
which the then plaintiff was not entitled to make. But this is not 
true, because the written stipulation of the défendant and leave of 
court gave the then plaintifï the right to make the amendment when 
it was made. He was still the nominal plaintiiï, and, remaining 
liable for costs, was interested in the success of the action until his 
vendee, should be regularly substituted in his stead. Whether the 
défendant then knew of the sale of the cause of action, with ail the 
assets of the bank, by Wilson as receiver to the Conrad-Stanford 
Company, does not appear, and is immaterial. The défendant was 
in no way prejudiced, as, had that amendment not been made till 
after the Conrad-Stanford Company had been substituted, that Com- 
pany would hâve, in the discrétion of the court, the right to make 
it, and the issues on the trial would hâve been the same. The fact 
that defendant's note was not fuUy paid was not disputed, and any 
court in furtherance of justice would hâve alloWed this amendment 
to prevent failure by a possible inability to prove a regularly en- 
tered judgment for the deficiency in the foreclosure suit, the amend- 
ment being but a statement of further facts for the recovery of the 
same debt. Section 954, Rev. St. U. S. [U. S. Comp. St. 1901, p. 
696], as well as section 3005, Rev. St. Utah 1898, contains most lib- 
éral provisions for amendments at any stage of an action at law, 
and the whole subject is so carefuUv investigated, and authorities 
considered, in McDonald v. Nebraskâ, 101 Fed. 171, 41 C. C. A. 278, 
that no further citation is needed to support the ruiing of the Circuit 
Court. 

3. The written admission of the défendant that the summons and 
copy of complaint in the foreclosure suit were served upon him in 
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Montana in June, 1897, was sufRcient proof of a valid service under 
section 642 of the Montana Code of Civil Procédure, which makes 
the written admission of a défendant sufficient proof of such service. 
This admission was made with the intent that the Montana court 
should act upon it, as that court did, and défendant is estopped 
from now denying the truth of the admission. Besides, as the judg- 
ment in this case is rendered upon defendant's note, and not on the 
supposed deficiency judgment, it is immaterial whether the proof of 
service of the summons in the foreclosure action was, as to him, 
sufficient. The only effect of that foreclosure upon this action was 
to greatly reduce the defendant's liability on the note. So that in 
this action he was neither harmed nor prejudiced by the judgment 
of foreclosure and crédit of the proceeds of sale in the Montana 
suit. Whether title to the mortgaged property passed or did not 
pass by the foreclosure sale, there remained due on the note the full 
aniount that has been recovered by plaintifï in this action. It was 
properly held that the Montana court had not yet, in the foreclos- 
ure suit, rendered a final judgment for the deficiency still owing 
on the note; and that suit is, as to such deficiency, still pending. 
Such pendency is no bar to this action. Ins. Co. v. Brune, 96 U. 
S. 588, 24 L. Ed. 737. 

4. The fifth and sixth assignments of error were not pressed on 
the argument, and are untenable. The ofifer to show by defend- 
ant's testimony that there was an agreement between défendant, the 
First National Bank, and the Hope Mining Company that the lat- 
tef Company should assume defendant's obligations and défend- 
ant be released therefrom, and that a contract to that effect was 
"drawn" without offering to produce such contract, or even to show 
by the witness that it had ever been executed by any one, was 
properly rejected as incompétent. 

The judgment is affirmed. 

The following is the opinion of the court below (MARSHALL, 
District Judge) : 

This case is before the court upon the defendant's motion for a new trial. 
The action was originally brought on May 5, 1902, by Edward W. Beattie, 
trustée, and Eugène T. Wilson, as receiver of the First National Bank of 
Helena, Mont. The coniplaint theu oonsisted of one count, and was based 
upon an alleged judgment for a deficiency recovered by the plaintiffs against 
the défendant In a state court of Montana. On December 22, 1902, Eugène 
T. Wilson, as receiver, alone and by consent of défendant, filed an amended 
complaint in two counts. The flrst count is identical with the original com- 
plalnt, except that it allèges a transfer of the cause of action by Edward 
W. Beattie, trustée, to Eugène T. Wilson, as receiver, pending the action. 
The second count is based upon a note made by the défendant, which It is 
alleged was secured by a mortgage. A foreclosure of the mortgage In the state 
court of Montana is averred, an order of sale, a sale In pursuance of the order, 
leavlng a deficiency of $8,805.60 due as ascertalnçd by the decree, a report 
of the sale, and a confirmation by the court. Payment of the unsatisfied 
part of the note is sought. It is further alleged "that the First National 
Bank of Helena, Montana, was, at the several times hereinafter mentloned, 
a corporation organized and existing under the law of the United States of 
America relative to the organization of national banks, and formerly engaged 
in business, In pursuance thereof. In the [city] of Helena, In the state of 
Montana"; and, further, that the défendant made to George O. Preeman, as 
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trustée, "who was then actlng as such trustée for and In behalf of sald First 

National Bant," the note In question, whlch was as f ollows : 

"$74,90G. Helena, Montana, Septeœber 5", 1896. 

"On or before thirty months after date, for value received, I promise to 
pay to George O. Freeman, trustée, the sum of seventy-four thousand nine 
hundred dollars, together with interest thereon from date until paid, at the 
rate of six per cent, per annum, payable seml-annually ; interest and prin- 
cipal payable at the Montana National Bank, Helena, Montana. 

"Peter A. H. Franijlin." 

"That afterwards said promissory note was by said George O. Freeman 
duly Indorsed over to the said First National Bank, and that said plaintiff, 
Eugène T. Wilson, as recelver as aforesaid, is the owner and holder of said 
promissory note." 

The citizenship of Freeman does not appear, but It is averred that the 
bank became insolvent, "and on, to wit: the 15th day of January, 1897, the 
Comptroller of the Currency of the United States duly determined that said 
bank was Insolvent, and duly appointed J. Sam Brown a reeeiver of the said 
bank and the property and assets thereof, in aceordance with the provisions 
of the act of Congress in that behalf; and by and with the concurrence of 
the Secretary of the Treasury of the United States, for the beneflt of the 
creditors and depositors of said bank, with ail and singular the powers of 
the receivers in such case made and provided. That thereafter the said J. 
Sam Brown was succeeded in the trust and receivership of the said First 
National Banlî of Helena, Montana, by Eugène T. Wilson, plaintiff herein." 

The défendant denied that Wilson was the ownei' or holder of the note, 
and alleged affirmatively that prlor to the flling of the amended complaint 
he had transferred, assigned, and set over to the Conrad-Stanford Company, 
a corporation, ail of the assets of the bank in bis hands as reeeiver, includ- 
ing the alleged claîms sued on, and that hence be was not the proper party 
plaintiff, and had no interest in the cause of action, at the time of the 
amendment. Subsequently the Conrad-Stanford Company applied to be sub- 
stituted as a plaintiff for Eugène T. Wilson as reeeiver on the ground of a 
sale to it upon November 14, 1902, of the judgment and note sued on by the 
reeeiver, whlch sale was had on an order of court, pursuant to the provisions 
of section 5234, Rev. St. U. S. [U. S. Comp. St. 1901, p. 3507]. This substi- 
tution was permitted, over the ob,iection of the défendant. The plaintiff 
failed on the flrst cause of action, and recovered on the second. 

The flrst question for considération is whether the court had jurisdictlon 
of the second cause of action. In section 1 of the judiciary act of 1875 (Act 
March 3, 1875, c. 137, 18 Stat. 470), as amended in 1887 (Act March 3, 1887, 
e. 373, 24 Stat. 552), and 1888 (Act Aug. 13, c. 866, 25 Stat. 433 [U. S. Comp. 
St. 1901, p. 508]), it is provided: "Nor shall any Circuit or District Court 
hâve cognizance of any suit, except upon foreign bills of exchange, to recover 
the contents of any promissory note or other chose In action in favor of any 
assignée, or of any subséquent holder, if such instrument be payable to 
bearer and be not made by any corporation, unless such suit might hâve 
been prosecuted in such court to recover' the said contents if no assignment 
or transfer had been made." It Is not shown that Freeman, as trustée, 
could bave prosecuted a suit in' this court to recover upon the note. If the 
plaintiff can only clalm as assignée of Freeman, it would seem that the 
statute quoted precludes Jurisdictlon. It is, however, contended that ju- 
risdiction is saved by the second paragraph of section 4 of this act (25 Stat 
43G [U. S. Comp. St. 1901, p. 514]). This section provides: 

"That ail national banking associations established under the laws of the 
United States shall, for the purpose of ail actions by or against them, real, 
Personal, or mixed, and ail suits in equlty, be deemed citizens of the state.s 
in which they are respectively located; and In such cases the Circuit and 
District Courts shall not bave jurisdictlon other than such as they would 
bave in cases between Individual citizens of the same state. 

"The provisions of this section shall not be held to affect the jurisdictlon 
of the courts of the United States in cases commenced by the United States 
or by direction of any offlcer thereof, or cases for winding up the affairs of 
any such bank." 
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No jurisdiction is attempted to be granted by this section. The last 
clause simply limits the effect of the flrst. If the cause of action Is ad- 
mitted to fall within the last clause, It is simply freed from the requirement 
that the National Bank shall be deemed a citizen of the state o( Montana. 
With respect to thIs suit, the bank should then be considered a fédéral cor- 
poration, and an action instituted by It or its receiver one arising under the 
laws of the United States. But the limitation of the jurisdiction to enter- 
tain suits to recover the contents of assigned choses in action applies to suits 
arising under the laws of the United States equally with suits between citl- 
zens of différent states. It Is true that, as to most suits arising under the 
laws of the United States, the assignor could, from the nature of the ac- 
tion, sue in a Circuit Court of the United States If no assignment had been 
made, and the statute would be satisfled. But this is not so if the fédéral 
incident is only attached by the character of the assignée, as In this case. 
To permit such an assignée to sue in the fédéral court when his assignor 
could not there sue, would be to permit a suit which could not be prosecuted 
if no assignment had been made, and would be a direct violation of the stat- 
ute. But Is It true that the bank clalms only as assignée? It is alleged 
in the complaint, and not denled in the answer, that, in taking the note, 
l'reeman was acting as trustée for and in behalf of the bank. I am of the 
opinion that under such circumstances the bank could sue as the real party 
in interest under the Utah Code, and without any assignment from Preeman. 
Williams v. Simons et al., 70 Ped. 40, 16 C. C. A. 628 ; Rogers v. Gosnell, 51 
Mo. 466 ; Conyngham v. Smith, 16 lowa, 471 ; Cottle v. Cole, 20 lowa, 481 ; 
Edmunds v. Ills. Cent. R. Co. (C. C.) 80 Ped. 78. 

The provision of the Code referred to has the efCect of changlng into a 
légal title what was prier to it a right only cognizable in equitj-, It Is to 
be given effect in fédéral courts in actions at law. Albany & Rensselaer Co. v. 
Lundberg, 121 U. S. 451, 7 Sup, Ct. 958, 30 L. Ed. 082; Delaware Co. v. 
Diebold Safe Co., 133 U. S. 473, 488, 10 Sup. Ct. 309, 33 L. Ed. 674. 

The averment of the assignment by B''reeman niay be considered surplus- 
age. The right of the bank while a holder of the note to maintain the suit 
then sufïiciently appears, and its receiver was admittedly entitled to insti- 
tute the action, unless prevented by the fact that some assignor could not 
liave maintalned It If no assignment had been made. It would seem that the 
second cause of action was within the .lurlsdiction of the court. 

It is alleged, in support of the motion, that the court erred In permitting 
the Conrad-Stanford Company to be substituted as plaintiff with respect to 
the second cause of action. The argument is that tlie second eouut intro- 
duced a new cause of action ; that as to it the action was eommenced when 
the amended complaint was flled, and bears no relation to the time of the 
(iling of the original complaint ; that prier to the flling of the amended com- 
plaint Wilson, receiver, had sold the note, and was no longer a proper plaiu- 
tiff to recover upon it; that the transfer to the substituted plaintifC was 
not during the pendency of the suit on the note, and to permit the sub- 
stitution would be to give vltality to a suit which otherwise must hâve failed 
as Instituted by one having no Interest, légal or équitable, in the cause of 
action. This, It Is clalmed, is not permitted by the Utah Code. The pro- 
visions of the Utah Code with respect to amendments are extremely libéral. 
They are Idéntical with the provisions of the codes of other states, which 
hâve been held to permit the substitution of the proper plaintiff where suit 
has been instituted by one not entitled to sue, and the défense has been in- 
îerposed that some one else should bave sued. The authorities on this ques- 
tion are collated in McDonald v. Nebraska, 101 Ped. 171, 41 C. C. A. 278. 
But it must be admltted that the Suprême Court of Utah has construed the 
Utah statute otherwise (Skews v. Dunn, S Utah, 186, 2 Pac. 64; Wilson v. 
Kiesel, 9 Utah, 397, 35 Pac. 488), In that followlng the Suprême Court of 
California in the case of Dubbers v. Goux, 51 Cal. 153. 

If the right to allow the substitution depended upon the provisions of the 
Utah Code, the court would be embarrassed by thèse décisions of the Su- 
prême Court of Utah construing that Code. But as pointed out In McDonald 
v. Nebraska, supra : "The right and duty of the fédéral courts to allow 
amendments does not rest on state statutes only; it is conferred on them 
by the judiciary act of 1789," — ^now section 954, Rev. St. U. S. [U. S. Comp. 
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St. 1901, p. 696]. Under thls section "it has come to be the settled law that 
where, elther by mistake of law or faet, a suit is brougbt in tbe name of a 
wrong party, tbe real party In Interest, entitled to sue upon tbe cause oî 
action declared on, may be substituted aa plaintiff, and the défendant dérives 
no beneflt whatever from such mistake; but the substitutlpn of the name of 
the proper plalntifC has relation to the commencement of the suit, and the 
same légal efifect as if the suit had been originally commenced in the name 
of the proper plalntllT. The name of the proper plaintifC may be brought 
on the record at any time durlng the progress of the case, and may even be 
inserted after verdict and judgment." McDonald v. Nebraska, 101 Fed. 171, 
178, 41 G. 0. A. 278. Thls décision of the Circuit Court of Appeals of thla 
circuit is blnding hère, and renders further discussion of the question un- 
necessary. 

Lastly, It is contended that the foreclosure suit is stlU pendlng In the state 
court of Montana for the purpose of obtaining a deflciency judgment, and 
that such pendlng suit is ground for abating thls action. Thls is an action 
at law in personam. It in no way involves any interférence with the conduct 
of the suit In the state court of Montana, nor does it affect any property 
within the jnrisdictlon of that court. Under thèse circumstances It is set- 
tled by the highest authority that the pendeney of an action In a state court 
is no ground for abating an action subsequently brought In a fédéral court 
upon the same cause of action. Insurance Co. v. Brune's Assignée, 96 U. 
S. 588, 24 h. Ed. 737 ; Stanton v. Embrey, 93 U. S. 548, 23 L. Ed. 983 ; Ogdeu 
City V. Weaver, 108 Fed. 564, 567, 47 C. C. A. 485. 

The motion for a new trial is denied. 



KIMBER V. ÏOUNG. 

(Circuit Court of Appeals, Elghth Circuit. Aprll 19, 1905.) 

No. 2,096. 

1. Deceit— Breach of Waebanty— Actions— Joindee. 

A complaint joining a cause of action for breach of warranty in the 
sale of certain bonds with a cause of action for deceit growing out of and 
only presenting différent phases of the same transaction, and both tend- 
ing to support a single recovery, was not demurrable for misjoinder of 
causes of action. 

[Ed. Note. — For cases in point, see vol. 1, Cent Dlg. Action, § 471.] 

2. Same— Fbaud— Knowledqe. 

In an action for deceit, elther bnowledge on the part of défendant 
of the falsity of the alleged représentations or what in law Is équiva- 
lent thereto must be averred and proved. 

[Ed. Note.— For cases in point, see vol. 23, Cent Dlg. Fraud, §§ 3-5.] 

3. Same— False Statements — Matïees or Opinion. 

In an action for deceit in the sale of corporate bonds, allégations that 
défendant knew the bonds to be good, and that they would be paid, 
principal and interest, at maturlty, though stated posltlvely as a fact, 
were mère matters of opinion, the falsity of whlch was insufScient to 
create a liability. 

[Ed. Note.— For cases in point, see vol. 23, Cent Dig. Fraud, §§ 12, 13.] 

4. Same— Matebiaiity. 

Where, in an action for deceit inducing a purchase of certain bonds, 
the complaint admitted that the bonds were actually executed and issued 
by the corporation, ah alleged représentation that the provisions and ré- 
citals of the bonds must be met whether the corporation would or no, waa 
but an assertion that payment of the bonds and performance of other 
stipulations appearing thereon were not merely optional with the Com- 
pany, but existed as a légal obligation, and was insufflcient to sustain 
the action. 
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5. Sams. 

Where a complalnt for deceit chargea that défendant, who was prési- 
dent o( a corporation, in order to induce plaintifC to accept certain bonds 
as part considération for the purchase of property, represented that 
others had agreed to accept some of the bonds in part payment of prop- 
erty sold to the corporation, that the bonds offered to plaintiÊf would 
come in before those held by défendant and his associâtes, and that as 
to such bonds plaintiff would occupy a preferred place among the bond- 
holders, which représentations were false, and there was no référence 
In the complaint to any récitals in the bonds which would Impugn plain- 
tiff's averment that, aslde from defendant's représentations, she was 
wholly without knowledge or means of acquiring the same with référ- 
ence to the truth of the facts, such représentations were materlal, and 
as to them the complaint stated a cause ot action. 

6. Same— Waeeanty. 

Where a count In a complaint for breach of warranty in the sale of 
certain bonds alleged that défendant warranted the validity of the 
bonds, and that the warranty was false, but other averments disclosed 
that there was no real contention that the bonds were not executed by 
the corporation, and did not eonstitute valid obligations, such count was 
demurrable. 
Lochren, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Virginia Kimber sued Franlc C. Toung to recover damages alleged to hâve 
been caused by his deceit and breach of warranty in respect of certain cor- 
porate bonds purchased by her. A demurrer directed to her amended com- 
plaint, which was in two counts, was sustalned by the circuit court. She 
elected to stand upon her pleading, and .iudgment was accordingly rendered 
that she take nothing by her action. This writ of error is to review the 
judgment. 

The first count contained the charge of deceit, and it eonsisted of the fol- 
lowing averments : The plaintiff, the owner of certain mining interests, con- 
tracted to sell and convey them to the défendant, or, at his request, to a 
mining and milllng company of which he was président and a director, for 
a cash considération of $362,500. Some time afterwards, and before the sale 
was consummated, the company executed a séries of 6 per cent, bonds ag- 
gregating $750,000, and maturlng In 10 equal annual installments. When 
défendant came to close the transaction with the plaintiff, he prevailed upon 
her to accept for her property $125,500 in cash and $37,000, the remainder 
of the purchase price. In bonds of that amount, which were a part of the 
tirst maturing Insta liment of the séries mentioned. To induce her to accept 
the bonds in lieu of cash, which she was entitled to under the contract of 
sale, the défendant represented to her in writing that other persons who 
had sold mining property to the company had agreed to accept such bonds 
in part payment ; that the bond issue was ail in the hands of the trust 
company ; that the provisions and récitals of the bonds must be met whether 
the company would or no ; that the bonds offered to her were due absolutely 
July 1, 1901, and would come in before those held by défendant and his as- 
sociâtes ; that she might dépend upon being honorably dealt with, and upon 
the interest coupons being promptly met ; that he (the défendant) knew 
the bonds offered her to be good, and tliat as to said bonds she would occupy 
a preferred place among the bondholders. With like purpose he also repre- 
sented to her son, who was her agent, that the bonds "were first-class securi- 
ties, good in ail respects, and that he knew the same would be paid, prin- 
cipal and Interest, at the maturity thereof." When thèse représentations 
were made, the défendant was président of the company which Issued the 
bonds, was largely interested in and whoIIy conversant with Its afCairs and 
condition, and knev? that she would rely upon and be governed by what he 
sald. She was ignorant aiul had no nieans of acquiring knowledge of the 
value and character of the bonds other than through his représentations, 
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as he well knew. She had been acqualnted with liim for many years, and, 
he being a broker* She had f*om time to time employed Mm to invest her 
funds, and tberefrom arose a relation of trust and confidence whlch had 
long exlsted between them. TJnder thèse circumstances she relied upon 
what he sald eoncerning the bonds oflfered her, and in such rellance dellvered 
tUe conveyances of her mining Interests to the défendant for his company. 
and aecepted In payment $125,500 In cash and the bonds to the amouut of 
$37,000. The représentations of the défendant proved to be wholly false 
and without foundation. Default was made in her bonds at maturity. She 
sued the mlnlng company, the maber thereof, and her action was defeated 
through the efforts of défendant. The bonds were worthless, and had been 
so long before thelr maturity, and In vIew of the premlses she had been 
damaged In the sum of $37,000. 

The second count of the complalnt was based upon the same transaction, 
and was for breach of a warranty as expressed in thèse paragraphs : 

"That at the sald time and to induce this plaintlff to accept the sald bonds 
in place of sald sum of $37,000 the said défendant then and there In writing 
expressly afflrmed thelr regularity and validlty to thIs plaintifif, and did as- 
sure her In writing that he, the sald défendant, knew them, and each of 
them, to be good, whereby and by means whereof the sald défendant repre- 
seuted and warranted the sald bonds to this plaintifC, and that the same 
would, by reason thereof, be pald principal and interest at the maturity 
thereof, and the plaintifC, relying wholly upon said représentations, assur- 
ances, and warrantles of said défendant, did accept and was induced to ac- 
cept the said bonds as aforesald for and in place of the said sum of money, 
iind délirer her conveyances of said mining daims and premlses to sald com- 
pany. 

"The plaintifC, furtber complaining, allèges that sald représentations and 
warranty of said plaintifC to this défendant that said bonds were good and 
valid and that same would be paid as aforesald, were wholly false; that 
the sald warranty bas been broken and dlsregarded, in conséquence whereof 
the said plaintiff has suffered great damage and injury, to wlt, the face or 
pretended value of said bonds beIng the just and full sum of thirty-seven 
thousand dollars ($37,000)." 

In addition to the charge of a breach of warranty this count also con- 
tained averments found in the flrst count, and tending to give It the char- 
acter of a cause of action for deceit. They niay be dlsregarded, however, 
because counsel for both parties bave treated the first count as contalnlng a 
cause of action for deceit and the second as setting forth merely a cause of 
action for a defaulted warranty ; and we shall so consider them. 

Charles S. Thomas (Wm. H. Bryant, Harry H. Lee, and Wm. P. 
Malburn, on the brief), for plaintiff in error. 

Charles R. Bell (Daniel Sayer, on the brief), for défendant in 
error. 

Before SANBORN and HOOK, Circuit Judges, and LOCHREN, 
District Judge. 

HOOK, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Eight grounds were assigned in defendant's demurrer, but, so 
far as they need be considered, they présent but three questions: 
Was there an improper joinder of causes of action in the same 
complaint? Did the first count state a cause of action for deceit? 
Did the second count state a cause of action for breach of warranty? 

There was no misjoinder of the causes of action. The existence 
of one was entirely compatible with the existence of the other. 
They grew out pf and presented but différent phases of the same 
transaction, and both tended to support a single recovery. It is 
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contended that the count for breach of warranty is upon contract, 
and therefore could not be united with one for deceit which is ex 
delicto. But an action for breach of warranty may be. either in 
contract or in tort, at the pleasure of the pleader. Schuchardt v. 
Allens, 1 Wall. 359, 368, 17 L. Ed. 642 ; Shippen v. Bowen, 123 U. 
S. 575, 581, 7 Sup. Ct. 1283, 30 L. Ed. 1172. In fact, the ancient 
remedy was an action in tort, and the practice of declaring in as- 
sumpsit was an expédient afterwards adopted for the purpose of 
enabling the plaintiff to join the money counts with those upon the 
warranty. Williamson v. AUison, 2 East, 451. Under the modem 
System of pleading the actual facts constituting a cause of action 
are narrated, and, as a conséquence, the line of distinction between 
tort and contract is frequently so shadowy and uncertain that it 
is difficult to détermine to which class an action belongs. The 
proper construction in such cases is that which makes the complaint 
or déclaration, as a whole, maintainable, and the différent counts 
consonant with each other. It is well settled that, when they grow 
out of the same transaction, an action for deceit and an action on 
the case for breach of warranty may be joined. Shippen v. Bowen, 
supra; Dushane v. Benedict, 120 U. S. 630, 7 Sup. Ct. 696, 30 L. 
Ed. 810; Schuchardt v. Allens, supra; Bliss on Code Pleading, 
§ 120. The joinder was permissible under the Colorado Code. 
Mills' Ann. Code, § 70. 

To afford sufEcient basis for an action of deceit the représenta- 
tion must hâve been of material facts, and must hâve had such 
relation to the transaction in hand as to operate as an inducement 
to the action or omission of the complaining party (Slaughter's 
Adm'r v. Gerson, 13 Wall. 379, 383, 20 L. Ed. 627 ; Smith v. Chad- 
wick, 20 Ch. D. 27) ; and it must hâve been relied on by him (Mar- 
shall V. Hubbard, 117 U. S. 415, 6 Sup. Ct. 806, 29 L. Ed. 919 ; Ming 
V. Woolfolk, 116 U. S. 599, 6 Sup. Ct. 489, 29 L. Ed. 740 ; Stratton's 
Independence v. Dines [C. C] 126 Fed. 968, 977). The basis of 
the action of deceit is the actual fraud of défendant — ^his moral de- 
linquency; and therefore his knowledge of the falsity of the repré- 
sentation, or that which in law is équivalent thereto, must be aver- 
red and proved. There is much confusion in the authorities upon 
this subject, due in part to the erroneous assumption that that which 
is merely évidence of fraud is équivalent to the ultimate fact which 
it tends to prove, and also to the assumption, likewise erroneous, 
that an untrue représentation which would be suffîcient to support 
a suit in equity for a rescission of a contract is equally as available 
in an action of deceit. In Derry v. Peek, 14 App. Cas. 337, 356, 
a well-reasoned case, Lord Fitzgerald said: 

"The action for deceit at commou law Is founded on fraud. It Is essential 
to the action that moral fraud should be established, and sinee the case of 
Collins V. Evans, 5 Q. B. 804, 820, in the Exchequer Chainber, it has never 
been doubted that fraud must concur with the false statement to maintain 
the action. It would not be sufflcient to show that a false représentation 
had been made. It must further be established that the défendant lînew at 
the time of making it that the représentation was untrue, or, to adopt the 
laivguage of the learned editors of the Leading Cases, that 'the défendant 
must be shown to hâve been actually and fraudulently cognizant of the false- 
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hood of his représentation, or to hâve made It fraudulently wlthout bellef 
that it waa trne.'" 

In the same case Lord Herschell saîd: 

"I thlnk the authorities establish the following propositions: First, in 
order to sustain an action of deceit there must be a proof of fraud, and noth- 
ing short of that wlll sufflee ; secondly, fraud Is proved when it is showu 
that a false représentation has been made (1) Ijnowingly, or (2) without be- 
llef in its truth, or (3) recklessly, careless whether It be true or false." 

In Lord v, Goddard, 13 How. 198, 211, 14 L. Ed. 111, it was said : 

, "The glst of the action is fraud In the défendants and damage to the 
plaintifC. Fraud means an Intention to decelve. If there was not such in- 
tention ; if the party honestly stated his opinion, belleving at the time that 
he stated the truth — he Is not Ilable In thls form of action, although the rep- 
résentation turned out to be entîrely untrue. Since the décision in Hay- 
oroft V. Creasy, 2 East, made in 1801, the question has been settled to this 
cffect In England. The Suprême Court of New Yorlî held likewise In ïoung 
V. Covell, 8 Johns, 23, 5 Am. Dec. 316. That court declared It to be well 
settled that thls action could not be sustained without proving actual fraud 
in the defend,ant, or an intention to deceive the plalntlff by false représenta- 
tions. Thé simple fact of malclng représentations which tum out not to be 
true, nnconnected with a fraudulent design, Is not sufflcient. Thls décision 
was made forty years ago, and stands uncontradlcted, so far as we know, in 
the American courts." 

This court has said that an action of deceit "requires for its foun- 
dation a false statement, knowingly made, or a false statement made 
in ignorance of, and in reckless disregard of, its truth or falsity, and 
of the Conséquences such a statement may entail. The evil intenc 
— the intent to deceive— is the basis of the action." Union Pac. 
Ry. Co. V. Barnes, 64 Fed. 80, 12 C. C. A. 48. 

In Hindman v. Bank, 112 Fed. 931, 945, 50 C. C'A, 623, 636, 57 
L. R. A. 108, Judge Lurton said : 

"Before the plalntlff can vecover in an action of deceit, he must prove two 
things : that the représentation was false, and that the person mailing it 
icnew it was false. * • • Such an action difCers essentially from one 
brought for rescission of a contract on the grotmd of mlsrepresentatlon. In 
the latter klnd of suit it Is Immaterial whether ,the représentation was made 
dishonestly or not. If the contract was obtalned by mlsrepresentatlon, how- 
ever honestly made, It cannot stand. But when the action is for fraud and 
deceit, It Is not enough to show that thé représentation was untrue ; for, if 
it was honestly belleved to be true, that is a good défense. Derry v. Peek. 
J4,App. Cas. 337. But a représentation recklessly made, without knowledge 
ôf its truth, could not be a statement honestly belleved." 

A false statement recklessly made, without knowledge of its truth 
or falsity, is the équivalent of actual fraud. It is a false statement 
knowingly made, within the settled rule. Cooper v. Schlesinger, 
111 U. S. 148, 155, 4 Sup. et. 360, 28 L. Ed. 382; Smith v. Richards, 
13 Pet. 26, 38, 10 L. Ed. 42 ; Lynch v. Trust Co. (C. C.) 18 Fed. 486. 
As Mr. Justice Story observed : 

"The affirmation of what one does not know, or believe to be true, is equally, 
in morals and law, as unjustlflable as the affirmation of what is known to be 
positively false." Story, Elq. Juris. ! 193. 

The false représentation relied on as the ground of an action of 
deceit must hâve accomplished the purpose of déception. Ming v, 
Woolfolk, supra. The plaintiff must hâve used due diligence to 
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discover for himself the truth or falsity of the représentation (Up- 
ton V. Tribilcock, 91 U. S. 45, 23 L. Ed. 203), or the relations of the 
parties to each other or the location or character of the subject- 
matter of the transaction must hâve been such as to excuse inves- 
tigation and to justify his reliance upon the assertion of the other. 
Again, the représentation must be of existing and ascertainable 
facts, and not mère promissory statements based upon gênerai 
knowledge, information, and judgment. Sawyer v. Prickett, 19 
Wall. 146, 22 L. Ed. 105 ; Patent Title Co. v. Stratton (C. C.) 89 
Fed. 174, 178. It was said in Union Pacific Ry. Co. v. Barnes, 
supra: "An action for false and fraudulent représentations can 
never be maintained upon a promise or a prophecy." Nor is mère 
expression of opinion sufficient, though it be false, and be expressed 
in strortg and positive language. Johansson v. Stephanson, 154 
U. S. 625, 14 Sup. Ct. 1180, 23 E. Ed. 1009. Positive statements 
as to value are generally mère expressions of opinion and as such 
cannot support an action of deceit. Gordon v. Butler, 105 U. S. 
553, 26 L. Ed. 1166; Blease v. Garlington, 92 U. S. 1, 9, 23 L. Ed. 
521. 

In Haycroft v. Creasy, 2 East, 92, the words complained of were, 
"I can positively assure you of my own knowledge that you may 
crédit Miss R. to any amount with perfect safety." They were 
held not to be actionable, though it turned out that Miss R. was 
an impostor, who had succeeded in deluding many persons by false 
pretensions to wealth. It was observed that the use of the word 
"knowledge" by the défendant was merely an emphatic statement 
of his opinion concerning a matter which was peculiarly the sub- 
ject of judgment or opinion, rather than of accurate knowledge; 
and reliance was also placed upon the absence of an affirmative 
showing of intentional fraud. 

In Deming v. Darling, 148 Mass. 504, 20 N. E. 107, 3 L. R. A. 
743, the représentation that a certain railroad bond "was of the very 
best and safest and was an A No. 1 bond" was held a mère expres- 
sion of opinion of value, and that it was not actionable, even though 
made in bad faith. 

In Kimball v. Bangs, 144 Mass. 321, 11 N. E. 113, it was said : 

"The law recognizes the faot that men will naturally overstate the value 
and qualities of the articles whlch they hâve to sell. Ail men know this, 
aud a buyer has no right to rely upon such statement." 

In Belcher v. Costello, 122 Mass. 189, the représentation was that 
certain notes taken by plaintifï as collatéral security were good. 
It was held that it was not the statement of a fact, but the expres- 
sion of an opinion merely, and that the trial court erred in sub- 
mitting to the jury the question whether it was intended by de- 
fendant to represent that the makers of the notes were in good 
pecuniary circumstances, and able to pay them, and in saying that, 
if thev so found, the représentation would be as to an existing fact. 

In Ellis V. Andrews, 56 N. Y. 83, 15 Am. Rep. 379, it was held 
that a false représentation that certain corporate stock which was 
sold was worth at least 80 per cent, of the par value thereof was 
not actionable. 
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In Warner v. Benjamin, 89 Wis. 290, 62 N. W. 179^ which was 
an action for damages for fraudulently inducing the plaintifï to pur- 
chase worthless mining stocks, it was held that représentations 
by the défendant that the plaintifï could not lose upon her invest- 
ment, and that the mines would pay dividends in the near future, 
were mère expressions of opinion, and of a promissory character, 
and did not afford a ground for recovery. 

Reading the complaint in the light of thèse principles, what do 
we find? There is no direct charge that the défendant was actu- 
ated by fraud or evil motive ; that he knew that his représentations 
were false; that he made them for the purpose of deceiving the 
plaintifï; or that he made them recklessly, neither knowing of their 
truth or falsity, nor caring. In the absence of such averment or 
the équivalent, it is obvious that an essential élément in an action 
of deceit would be lacking. It appears from the complaint, how- 
ever, tha,1: défendant was the président and a director of the com- 
pany that issued the bonds, and that he was wholly conversant with 
its afïairs and condition; and it may therefore properly be said that 
a false statement by him as to such matters, being neither of mère 
opinion or judgment nor a prédiction as to the future, was a false 
statement knowingly made within the rule. But it is entirely clear 
that this implication of scienter arising from defendant's officiai 
connection with his company and his knowledge of its afïairs ap- 
plies only to existent facts, and does not, as matter of law, reach 
and cover the question of good faith in the expression of his opin- 
ion as to the worth pf its securities were it material to be consid- 
ered. The defendant's knowledge of the afïairs of the company 
and his opinion predicated thereon are things wholly dififerent. 
Actual conditions hâve but an evidential bearing upon the question 
of sincerity with which one's opinion is entertained. Error in the 
finite judgment of man must always be expected. Account must 
be taken of imperfect appréciation of those things which lie before 
the eyes, and sanguine hopef ulness, and even credulity ; ail of which 
may be entirely consistent with the utmost good faith. So far, 
therefore, as the words of the défendant were mère expressions of 
his belief, the case has not even been brought within the doctrine 
of those cases which déclare to be actionable an intentionally false 
statement of opinion. The charge in a pleading of an erroneous 
opinion based upon known conditions is not a charge of intentional 
bad faith, fraud, or deceit. 

The statement of the défendant that the bonds offered to the 
plaintifï were first-class securities, that he knew them to be good, 
and knew that they would be paid, principal and interest, at ma- 
turity, was a mère expression of his judgment or opinion as to their 
value, and a prophecy as to the financial prosperity of his company. 
It is true that the words of the défendant were positive and em- 
phatic, but, after ail, they were only expressions of his belief. From 
the very nature of things, he could not hâve looked into the future, 
and foretold with certainty the successful conduct of the business; 
and, so far as the worth of the bonds depended upon the value of 
the property ôf the company, part of which was purchased of the 
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plaintiff herself, it îs common knowledge that it might naturally 
be susceptible of the widest différence of estimate. Enterprises 
such as that behind the bonds in question not infrequently disap- 
point the anticipations of their projectors, and statements like those 
made by défendant should be taken not as représentations of ex- 
isting facts, but rather as expressions of expectancy and opinion. 

It is not perceived how the représentation that "the bond issue 
was ail in the hands of the trust company" was material, how the 
falsity of the statement operated to the préjudice of the plaintifif, 
or was matter of inducement to her acceptance of the bonds sold 
to her. 

The représentation that the provisions and récitals of the bonds 
must be met whether the company would or no, is but an assertion 
that the payment of the bonds and the performance of such other 
stipulations as appeared thereon were not merely optional with the 
company, but existed as a légal obligation. As it was admitted 
in the first count of the complaint that the bonds were actually 
executed and issued by the company, there is nothing substantial 
in this averment. Another représentation which is said to hâve 
beeri false was "that the bonds offered to this plaintiff were due 
absolutely July 1, 1901." Were nothing else to be said as to this, 
it appears elsewhere in the same count that the bonds matured on 
the day mentioned. 

It was also charged that défendant represented that other per- 
sons had agreed to accept some of the bonds in part payment of 
mining property sold by them to the company; that the bonds 
offered to the plaintiff would corne in before those held by défend- 
ant and his associâtes, and that as to such bonds she would occupy 
a preferred place among the bondholders. Thèse représentations 
were material, and were well calculated to induce the plaintiff to 
accept the bonds. There is no référence in the complaint to any 
récitals of the bonds themselves which would impugn her aver- 
ment that, aside from the représentations of défendant, she was 
wholly without knowledge or means of acquiring the same. In 
respect of thèse représentations a cause of action is stated in the 
fîrst count of the complaint, and the demurrer thereto should hâve 
been overruled. But it should be said that if, upon the trial, it is 
found that the alleged représentation of priority of the plaintiff's 
bonds was merely that they would be paid at maturity, and would 
therefore be eut of the way before those of succeeding installments 
would mature — a priority in time of payment, rather than of lien 
or obligation — it would be merely promissory in character and not 
actionable. 

In an action of false warranty it is not necessary to allège or 
prove the scienter of the défendant, and in that respect it differs 
from an action of deceit. But the rule that applies to the latter, 
excluding from the class of actionable représentations those which 
are purely expressions of opinion or belief or which are of a prom- 
issory character applies as well to an action of false warranty. 

From the face of the two paragraphs of the second count which 
appear in the statement preceding this opinion there may ariae an 
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inference that tHe plaintiff charged that défendant warranted the 
validity of the bonds, and that the warranty was false. But in view 
of the other averments, and what was said at the argument and in 
the briefs, there is no real contention that the bonds were not gen- 
uine, were not actually executed by the company, and did not con- 
stitute valid obligations. The demurrer to the second count was 
properly sustained. 

The judgment of the Circuit Court is reversed, and the cause re- 
manded, with directions to overrule the demurrer to the iîrst count 
of the complaint, and to permit the défendant to answer. 

LOCHREN, District Judge (dissenting). I concur fully in the 
foregoing opinion excepting the conclusion that in respect to the 
alleged représentations of the défendant "that other persons had 
agreed to açcept some of the bonds in part payment of mining prop- 
erty sold by them to the company, that the bonds offered to the 
plaintifï would come in before those held by défendant and his as- 
sociâtes, and that as to such bonds she would occupy a preferred 
place arnqng the bondholders," in the first count of the complaint, 
in connection with the gênerai averment that ail représentations 
made by the défendant were false, states a cause of action. That 
count sets forth very many distinct représentations, as made by the 
défendant, followed by the sweeping gênerai allégation "that the 
said statements, assurances, représentations, and inducements of 
said' défendant were and are wholly false, ungrounded, and without 
foyndation." There is no averment as to what the facts really were, 
and this is but an averment of a bare naked conclusion. The office 
of a pleading is to state facts that the other party may be advised 
of what the claim he is called upon to meet is based upon. In this 
very count of this complaint many of thèse représentations of de- 
fendant so in gênerai terms alleged to be false are shown by the 
facts stated in the same count to hâve been true; others are mère 
statements of opinion or prophecy. In respect to the particular 
allégations above quoted, there is no averment that other persons 
had not agreed to accept some of the bonds in- part payment for 
mining property sold by them to the company; and as that count 
of the complaint shows that the company's issue of $750,000 of 
bonds was to mature at the rate of $75,000 per year for ten years, 
the $37,000 of bonds received by plaintifï maturing July 1, 1901, 
were of the second lot to mature, and would in fact "come in" be- 
fore the installments coming due during the eight succeeding years, 
and plaintiff would occupy a preferential place ; hence that portion 
of this représentation also appears to hâve been true. But the fault 
of the pleading is that it states no facts to support its charge of 
falsehood and f raud. To aver that a représentation is false or f raud- 
ulent, without stating the actual facts, is insufficient. Specht v. 
Allen, 12 Or. 117, 122, 6 Pac. 494. The true rule applicable to such 
a pleading is tersely stated by Judge Hook in Williamson v. Beards- 
ley, 137 Fed. 467 (just filed), as follows: "There was, however,, 
an entire absence of averment of substantive facts justifying the 
charge of fraud, and in such a case the mère use by the pleader o£ 
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the terms 'fraudulent' and 'fraudulently' signifies nothing." Pre- 
cisely so in respect to the terms "false" and "falsely." I think the 
démarrer was properly sustained. 



KIRK V. UNITED STATES et al. 

(Circuit Court of Appeals, Second Circuit. April 19, 1905.) 

No. 142. 

1. Bail Bonds— Default— Actions. 

Where a défendant indicted for consplraey to defraud the United 
States executed a bond eonditioned that he would appear on a specifled 
day, and from day to day and from term to term should the case be 
continued, and answer to such things as should be ob,1ected against him, 
etc., and on his fallure to appear as required the bond was duly estreat- 
ed, the United States thereby acquired a perfect cause of action agalnst 
the surety enforceable In a proper forum after due notice. 

2. Same— Fedebal Couets— Jubisdiction— Peocess. 

Where a surety on a bail bond reslded in another district from that 
in whlch the bond was flled, and remaîned in the district of hls domi- 
cile, his Personal liability on the bond could not be established in any 
other district than that where he resided. 

3. Same— SciBE Facias— Two Retuens Nihil— Peesonal Sebvice. 

Where the surety on a bail bond flled in a fédéral court sltting in 
Georgia continued openly to réside in New York during ail the time 
proceedings were pendlng In Georgia on the bond, two returns nihll In 
Georgia to a writ of certlorarl after forfeiture of the bond in the dis- 
trict in whlch the bond was flled were not équivalent to personal service, 
80 as to authorize a personal judgment agalnst such a surety. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

Thls Is an appeal from a decree of the Circuit Court for the Northern Dis- 
trict of New Tork, restraining the défendant Clinton D. MacDougall, as mar- 
Khal, from selling the property of the complalnant upon an exécution for 
?40,000 and Interest, Issued on a judgment entered in the District Court of 
the United States for the Eastern Division of the Southern District of Geor- 
gia, on a forfeited bail bond, signed by the complainant as surety, and John 
F. Gaynor as principal. The facts appear in the opinion, delivered by Judge 
Ray on granting the prellminary injunctlon (G. C.) 124 Fed. 324, and by 
Judge Hazel at final hearing (C. C.) 131 Fed. 331. 

See 130 Fed. 113, 64 C. C. A. 446. 

Taylor L. Arms, Asst. U. S. Atty. 
Abram J. Rose, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The bail bond signed by complainant 
was for the appearance of Gaynor to answer an indictment, found 
in the Eastern Division of the Southern District of Georgia, char- 
ging him and others with conspiracy to defraud the United States. 
The bond required Gaynor to appear in Georgia on the second 
Tuesday in February, 1903, "and from day to day and from term 
to term should the case be continued, and then and there to an- 
swer to such matters and things as hâve or shall be objected against 
137 F.— 48 
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him, and to stand to, abide, and perform the orders of the court, 
and not départ the said court without leave." Gaynor was ordered 
to appear in court on March 6 and also on March 17, 190.3. He 
did not appear on either day, or on March 7th, to which day the 
proceedings, at the request of his counsel, were adjourned, and the 
bond was duly estreated. The United States thereupon acquired 
a perfect cause of action against the surety on the bond and noth- 
ing was thereafter required but to enforce the liability in the proper 
forum after due notice to the surety. 

The course adopted was as follows: On March 17th a writ of 
scire facias was issued by the District Court for the Southern Dis- 
trict of Georgia, directed to the marshal of that district "and to the 
xAfarshals of the United States." The writ was entitled "The Unit- 
ed States V. John F. Gaynor, Principal, WilHam B. Kirk, Surety," 
and, after reciting the facts, directed the défendants to show cause 
at a term of court held at Savannah on the second Tuesday of May, 
] 902, why $40,000 should not be levied against their property. The 
only Personal service of this writ was made April 5, 1903, on the 
défendant Kirk at his home in Syracuse, N. Y., he having been for 
many years a résident of that city and a citizen of the state of New 
York. On April 2d and again on July 15th the Georgia marshal 
made return that the défendants could not be found within his 
district. On July 17th an alias writ of scire facias was issued re- 
turnable at Savannah on the second Tuesday of August, 1903, and 
a similar return "Not found" was made by the Georgia marshal. 
There is no proof that the alias writ was ever served personally 
on the défendant Kirk at Syracuse or anywhere else. On Janu- 
ary 12, 1903, the orders of the court forfeiting the bond were made 
final and exécution was directed to issue to the marshal for the 
Southern District of Georgia, to the marshal for the Northern 
District of New York and to the marshals of the United States. 
An exécution, dated April 2, 1903, was issued to the marshal of the 
Northern District of New York. It is to prevent the sale of his 
property under this exécution that the présent action was instituted 
by Kirk. 

The question to be determined is whether the property of the 
■complainant situated in the state of New York, he being a citizen 
of that state and a résident of the city of Syracuse, can be taken 
on exécution issued on a judgment of the District Court of Georgia 
entered without personal service of process within the jurisdiction 
of that court. The question may be still further simplified as fol- 
lows : Were two returns nihil in the Georgia district équivalent to 
Personal service? It is a fundamental rule of law that the prop- 
erty of a citizen of one state, situated within its boundaries, cannot 
be reached by process issued out of the courts of another state, 
whëre he has not been served in the latter state, or in any manner 
submitted to the jurisdiction of its courts. This is true of both 
state and fédéral tribunals. So long as such person remains in 
the district of his domicile he must be proceeded against there and 
his Personal liability can be established in no other manner. The 
proceedings of a tourt of another state hâve no extra territorial 
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force and it acquires no right to proceed because îts process has 
been served on such person in the state where he résides. Pen- 
noyer v. Neff, 95 U. S. 714, 24 L. Ed. 565; G. & B. Machine Co. 
V. Radcliflfe, 137 U. S. 287, 11 Sup. Ct. 92, 34 L. Ed. 676. _ We are 
cited to no authority holding that a différent rule prevails where 
the proceeding is by scire facias, whether to revive or continue a 
former proceeding or in the nature of an original action. 

Per contra, where the proceeding is in personam it seems to be 
clearly established that the writ, with certain exceptions, only one 
of which it is necessary to mention, must be served precisely as 
other writs are served. The légal fiction making two returns nihil 
équivalent to personal service is applicable only to the jurisdiction 
of the forum. The reason for this apparently paradoxical rule may 
be readily conjectured. It would, for instance, in a case like the 
one in hand, prevent a surety residing in the Georgia district from 
frustrating the ends of justice by concealing himself or absconding. 
Upon what theory it can be invoked against the complainant it is 
difficult to understand. It would strain the rules of logic to the 
breaking point to hold that two returns stating that Kirk cannot 
be found in Georgia, where he has never been, can be regarded as 
service upon him there when, during the entire period in contro- 
versy, he has been openly and notoriously residing at Syracuse, 
N. Y., where he could be found at ail times. If the surety had 
property in the Georgia district, or if he had deposited money with 
the clerk as security it is quite likely that his title could be divested 
by scire facias proceedings there, but when it is sought to make 
him personally liable and to sell his property in the Northern Dis- 
trict of New York he must be proceeded against in that district. 
The Suprême Court, though upon différent facts, has held the law 
to be as above stated. Owens v. Henry, 161 U. S. 643, 16 Sup. Ct. 
693, 40 L. Ed. 837. The same principle was recognized in Brown 
V. Wygant & Leeds, 163 U. S. 618, 16 Sup. Ct. 1159, 41 L. Ed. 284. 
It may'be that the giving of the bond in question was part of a 
deliberate scheme on the part of Gaynor to escape beyond the 
jurisdiction of the court; it may be that the liability of the com- 
plainant can be readily established and that he has no défense upon 
the merits, but with such considérations we are not concerned in 
the présent action. In this country, and, indeed, in every civilized 
state, no man can be deprived of his property without due notice 
and opportunity to be heard and, after giving much considération 
to the facts and law presented by this record, we are constrained 
to think that neither of thèse privilèges has been accorded this com- 
plainant. 

The decree is affirmed. 
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DAT V. MOUNTIN. 

(Carcult Court of Appeals, Eighth Circuit. Aprll 4, 1905.) 

No. 2,119. 

1. Vendob and Pukchaseb— Specific Pebfoemance— Conteact Enfoeceable. 

A contract for tbe sale of land, made in good faith, may be specifically 
enforced by tbe vendor, not^vithstandlng the fact that be did net bave 
title at the tlme It was made, wbere sucb fact was stated and known 
to both parties, and be acquired the title before the time for perform- 
ance arrtved. 

[Ed. Note. — For case^ in point, see vol. 44, Cent Dig. Spécifie Per- 
formance, §§ 257-277.] 

2. Same— Title of Vendob. 

A contract for the s?l.le of lands whîch requires the vendor to furnish 
an abstraet showlng elear title ealls for title in fee simple, and cannot 
be specifically enforced by the vendor where the only title shown to a 
substantial part of the lands Is a goyernment entry without final proofs, 
the légal title remaining in- the United States. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

The case having been fully argued on both sides, the court below 
being duly advised in the premises, rendered orally the following 
décision: 

LOCHREN. District Judge. This Is a suit in equity, wbich was comnien- 
ced by James B. Day against William Mountin, Jr., to obtain a decree award- 
ing spécifie performance of a contract entêred into on tbe 21st day of Mardi, 
1902, by Whjçb Frank Day, of Hartford,' WIs., agreed to sell to thls défendant 
and convey the land described in tbe blll, amounting to about 260 acres, in 
the county of Blue Earth, In this state, for the sum of $15,000, to be paid as 
provided for in the contract, part of it by the assumption of a morlgage upoii 
tliê land, arid part of it, amounting to $10,000, by a second mortgage upon the 
land, and a flrst mortgage upon some other land owned by Mountin,' and a 
second mortgage on still qther land. 

ïhe bill allégés that oh the 21st day of March, 1902, the complainant, James 
B. Day, was the bvpuer of this tract of land of 200 acres, which was incuni- 
bered by a mortgage for $4,850 to David Mountin, a brother of the défendant; 
and that Frank DaJ', wbo Isa brother of the complainant, on the Zlst day 
of March, 1902, at Good Thunder, in the state of Minnesota, entered into a 
contract tvlth the défendant by which he, Frank l>ay, sold and agreed to 
convey to the défendant and his assigna that tract of land, by deed of war- 
ranty, for the sum of $15,000, on or before April 21, 1902; défendant to 
assume a mortgage of $5,000 upon the purchased premises, and for tlie 
balance — $10,000 — to give a second mortgage on tbe same, and also a flrst 
jnortgage on specifled land of tbe défendant, and a second mortgage on the 
other land. The mortgagés were to bear interest at the rate of 5 per cent, 
and both parties were to furnish abstracts showing a clear title, the interest 
to be payable semiannually. The agreement, which is copled in the bill, goes 
on to provide that, should default be made In the payment of the several sums 
of money, either or ail or any part thereof, or in tbe payment of tbe interest 
or taxes, or any part thereof, "or in any of the covenants of the agreement 
to be kept and performed by the party of the second part then this agreement 
to be void at the élection of said party of the flrst part, time being of the 
essence of this agreement And in case of default by said party of the second 
part in whole or in part, in any or either of the covenants of this agreement 
to be by him kept or performed he hereby agrées upon demand of the said 
party of the first part quietly and peaceably to surrender to him possession 
of said premises and every part thereof, it being understood that until such 
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default sald party of the second part Is to hâve possession of sald premlses." 
It further agrées that the covenants and agreements, and ail of them, shal! 
run to the heira, executora, administrators, and assigna of the respective par- 
ties. 

The évidence in the cause shows that at the time of this agreement this 
tract of 260 acres belonged fo the complainant — he had the légal title — and 
that the défendant, under his brother, who was complainant's grantor, had 
been in possession of it some 20 years, and was holding under the complainant 
upon an old agreement that he should pay the taxes levied upon the land; 
and he was in such possession at the time when this wrltten agreement with 
Frank Day was entered into. 

There is one question that has not been argued at ail. It does not appear 
in the pleadings, but it certainly appears upon the face of the agreement, and 
especially in the situation of the parties as shown by the évidence, that, at 
the time this agreement was made, Frank Day had no interest whatever in this 
land, légal or équitable, and that the défendant did hâve the possession under 
a verbal lease from his brother, the former owner of the land — a lease whlch 
had run so long that in law it would be regarded as a lease from year to year; 
and, as this written agreement provides dlstinctly that if the défendant shall 
be in default "in any or either of the covenants of this agreement entered Into 
to be performed, he hereby agrées upon demand of sald party of the flrst part 
quietly and peaeeably to surrender to him possession of said premlses and 
every part thereof, it being understood that until such default sald party of the 
second part is to hâve possession of said premlses," that question is this: 
Wlaether the parties having by this clause provided for the compensation 
which Frank Day, the vendor, should receive In case the défendant should 
make default on his part in the covenants of this agreement; whether the 
agreement is that the défendant shall either perform his covenants therein as 
speciflcally provided, or, as an alternative for nonperformance, shall deliver 
up this possession of the land which he had at the time, which was of course 
of some value, and whlch was something that Frank Day had no interest 
In; whether It was not an agreement to turn over to him something of 
value, and whether that was not the particular provision that was made, 
and the particular thing that he was required to do and obligated himself to 
do, in case of default in the performance of his agreement to purchase. 

But it is not necessary to dispose of the case upon that ground. It appears, 
and is alleged in the bill, that on the 23d of March, two days after the mak- 
ing of the written contract, thèse parties came togefher, the complainant theii 
being with Frank Day and the défendant; and the défendant at that time 
made an excuse for not performing alleging that his wife was absent, and 
would be at Mankato on the following day; and that thereafter, on or about 
the 24th day of March, before there had been any change with respect to the 
title, while the title was still in the complainant, and while Frank Day was 
still a Etranger to the title, and the complainant a stranger to the contract of 
sale, the défendant met Frank Day and the complainant in Mankato, "but, 
instead of carrylng ont said contract, informed your orator and said Frank 
Day that he would not purchase said land and would not exécute said mort- 
gage, as required by said contract, and woùld not carry out said contract 
upon his part either then or in any future time." 

Now. while this contract is doubtless a valid one in law between the parties 
to it, the question that is presented hère is whether it is such a contract, under 
ail the circumstances, as a court of equity wlll speciflcally enforce. Courts of 
equity for a long period hâve enforced spécifie contracta for the sale of land, 
in cases that were deemed proper for the exercise of équitable jurisdictioii, 
upon the ground that when the contract was fair and reasonable, and no ad- 
vantage taken by one party of the other, the damages récoverable by one party 
from the other in an action at law were not always adéquate. It would seem. 
really, that the reason for invoking équitable Jurisdiction to decree spécifie 
performance for the sale of land rests upon a stronger basis when invoked by 
the purchaser than when invoked by the vendor, where the sale is only for 
money to be paid, as the damages récoverable at law appear to provide' adé- 
quate and ordlnary compensation to the vendor for the breach of the contract. 
while such damages may be far from an adéquate compensation to the pur- 
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chaser, if he had a spécial reason for desiring to purcliase a particular pièce 
of land, over and above and aslde from Its marketable value. Equity does 
not in that elass of cases, any more than in any other classes of cases, give 
relief unless the case made by tbe complainant is in ail respects fair and 
equitablei and where the remedy, as well as the obligation, is mutual betweeu 
the parties — where they stand on an equal footing. It was for some tlme held 
by courts of equity that a unilatéral contract would not be enforced, for this 
reason: that it was in form a contract only binding upon one party. But it 
was also held that the other party by accepting such contract, and by per- 
forming or accepting performance to any extent, became equally bound ; and 
therefore courts of equity hâve enforced spécifie perfonnance of contracta 
that were unilatéral in form. But I think In no case will such decree be 
made where the remedy was not mutual at the time the contract was made. 
It is not required, where a vendor seeks spécifie performance, that he stiali 
show that at the time he made the contract he had the complète légal title 
in himself. If he had an équitable title, such as would give hlm the right 
by a suit at lawor othenvlse to enforce bis right to title against whoever 
held the Jegal title, so that he would obtain the légal title, then he had an 
actual Interest in the land and a reasonable hope of obtaining the title he 
contracted to convey. 

Where time is not by the terms of the contract made the essence thereof, 
he would be allowed a reasonable opportunity to obtain the title and ten- 
der performance, and he would not, therefore, be eut oflC from this équita- 
ble remedy. But I know of no case, and I do not think the ingenuity 
of counsel has been able to flnd any, at least none hâve been presented 
to me, where the bald statement has been agreed to In a court of equity 
that a person with no right, no interest whatever in the land. légal or 
équitable, can make a contract to sell that land to another, and then obtain 
the title from some one else, and secure afterwards the aid of a court of 
equity to enforce the performance of such contract. And this is true, for 
the very obvious and sufflcient reason that the other party, the vendee, would 
not hâve the same remedy against him, he not having the title, and no spt>- 
fiflc performance could be decreed or enforced against him. It might be op- 
tional with him, after the contract was made, whether he obtained the title 
or not, or it might be that he would be unable to obtain the title. Whether 
he was able to or not, whether he was wllling or not, would make no différ- 
ence, if he was unable to at the time when he made the contract, and the 
vendee had to take the risk. The mère fact that he became able afterwards 
would not give him the right to enforce the contract by the decree of a court 
of equity. 

Now, it appears from the allégations of the Mil and from the évidence In 
this case that, while the title was in the same condition that it was when this 
contract was made, on the 24th of March, 1902, the parties met together, 
and that the défendant, as far as he could, repudiated and rescinded the con- 
tract, and refused to carry it ont then or at any future time. This is alleged 
in the bill. At that time it appears that Frank Day, the other party to the 
contraet, and the owner of the contract at that time, and a party to the con- 
tract still, had no title. He was not In a position to convey the premises to 
the défendant, although the owner of the title was présent and was willlng 
on his part to volunteer to convey. But the défendant had not obligated him- 
self to recelve such a title, and he was not bound to do so. The other party 
could not then carry ont the contract according to Its terms. I am inclined 
to think that, under the eircumstances, at that time the défendant had the 
right to rescind the contract and to refuse to be longer bound by it; I mean. 
as far as any relief from a court of equity is concerned. He did nothing fur- 
ther to lead the other parties on to do anything more towards carrying ont 
the contract, and there are no equlties raised against him which would entitle 
the vendor to a decree for spécifie performance. 

On the whole case, I think the complainant is not entitled to any decree 
in this cause, notwithstanding the fact that afterwards Frank Day transfer- 
red to him this contract, and he tendered conveyance of tbe land, and also a 
deed of the land made by Frank Day. So, without considering the questiou 
whether the abstract was sufflcient or not, I am inclined to think that corn- 
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plainant Is not entltled to recover, and a decree may be entered dlsniissing the 
bill, wlth costs. 

H. W. Sawyer, for appellant. 

H. L. Schmitt and A. E. Clark (J. W. Schmitt, on the brief), for 
appellee. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER, 
District Judges. 

RINER, District Judge. This is a bill in equity brought by ap- 
pellant (complainant below) to enforce spécifie performance of a 
contract to purchase two hundred and sixty (260) acres of land sit- 
uate in Blue Earth county, Minn. 

The contract is in the following words, to wit: 

"This agreement, Made and entered into this 21st day of March, A. D. 1902, 
by and between Frank Day of Hartford, Wis., party of the flrst part, and 
William Mountin, Jr., party of the second part, Witnesseth: That the said 
party of the first part, in considération of the covenants and agreements of 
said party of the second part, hereinafter contained, hereby sell and agrée 
to convey unto said party of the second part, or his assigns, by deed of war- 
ranty, upon the prompt and full performance of said party of the second part 
of bis part of this agreement, the following described premises situate in the 
Oounty of Blue Earth and State of Minnesota, to wit : the northwest quarter 
of the southeast quarter (N. W. % of S. E. %) in Section eighteen (18); also 
the north sixty (60) acres of the southeast quarter of section nineteen (19); 
also the southwest quarter of section twenty (20) ail In township one hundred 
and six (106) North, Range twenty-seven (27) containlng in ail two hundred 
and sixty acres (260) more or less, according to Government survey. And 
said party of the second part, in considération of the premises, hereby agrées 
to pay to said party of the flrst part, as and for the purchase priée of said 
premises the sum of Fifteen Thousand Dollars In manner and at the times 
following, to-wit: Fifteen Thousand Dollars on or before April 21st, 1902; 
Party of the second part is to assume a mortgage of $5,000 on above premises; 
for the balance $10000 — to give a second mortgage on same, also a flrst mort- 
gage on the northwest quarter of section twenty (20) also the east half of the 
southeast quarter and the southwest quarter of the southeast quarter of sec- 
tion eighteen ail in said township 106, Range 27, also a second mortgage on 
the north half of the northeast quarter and the northeast quarter of the north- 
west quarter except the west two acres of the northeast quarter of the north- 
west quarter of section nineteen. said township 106, Range 27, said mortgage 
to bear interest at the rate of 5%. Both parties are to furnish a complète ab- 
stract showing clear title. Interest payable semi-annually. But should de- 
fault be made in the payment of said several sums of money or any or either 
of them, or any part thereof. or in the payment of said interest or taxes, or 
any part thereof, or in any of the covenants herein to be by said party of the 
second part kept or performed, then this agreement to be void, at the élection 
of said party of the first part, time being of the essence of this agreement. 
And in case of default by said party of the second part in whole or in part, 
in any or either of the covenants of this agreement to be by him kept or per- 
formed be hereby agrées upon demand of said party of the first part, quietly 
and peaceably to surrender to him possession of said premises and every part 
thereof, it being understood that until such default said party of the second 
part is to bave possession of said premises. Ail the covenants and agreements 
herein contained shall run with the land and bind the heirs, executors, admin- 
istrators and assigns of the respective parties hereto. ïhe within mortgage 
is to run eight years from date of delivery of deed. It is Mutually Agreed by 
and between thé parties hereto that the time of payment shall be an essen- 
tial part of this contract; and that ail the covenants and agreements herein 
contained shall extehd to and be obligatory upon the heirs, executors, admln- 
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Istrators, and assigns of the respective parties. In testiniony whereof, Both 
parties hâve hereunto set their hands and seals the day and year herelnbefore 
written. Frank Day. [Seal.] 

"William Mountin, Jr. [Seal.]" 

It is alleged in the bill that on the 21st day of March, 1902, com- 
plainant was the owner of the land described in the contract; that 
on the 23d day of March, the complainant and Frank Day called 
upon the défendant and informed him that complainant was ready 
to conyey the premises to Frank Day, and that Frank Day was 
ready to convey the same to him, and to furnish an abstract show- 
ing a perfect title as soon as the défendant was ready for it; that 
the défendant made no objection to the contract at the time, and 
stated that he and his wife would be at Mankato the following day ; 
that on the 24th of March the défendant met the complainant and 
Frank Day at Mankato, but, instead of carrying out the contract, 
informed complainant that he would not purchase the land, and 
would not exécute the mortgage, as required by the contract, and 
would not carry out the contract on his part either then or at any 
future time ; that Frank Day thereupon demanded that the défend- 
ant carry out the contract ûpon his part, and then and thère oflfered 
and was able and willing to convey the premises to défendant as 
provided in the contract, but that défendant absolutely refused to 
do so. It is then alleged that on the 26th of March, 1902, Frank 
Day and Mammie Day, his wife, by their contract in writing, duly 
sold and assigned the contract between Frank Day and William 
Mountin to the complainant, subject to the performance by the 
complainant of each and ail the conditions of the contract to be 
performed by Frank Day; that on the 28th of March, 1902, the 
assignment was duly recorded in the office of the register of deeds 
of Blue Earth county, Minn.; that on the 2d day of April, 1902, the 
défendant was notified that the contract had been assigned, and a 
deed of conveyance of the premises described in the contract, to- 
gether with an abstract, were presented to défendant, ready for 
delivery to him upon his executing and delivering to complainant 
the mortgage for $10,000 as provided in the contract; that the com- 
plainant at the same time demanded that the mortgage be delivered, 
and the terms of the contract upon the part of the défendant com- 
plied with on or about the 22d day of April, 1902; that thereupon 
the défendant again positively refused to carry out the contract 
upon his part, either then or at any future time. It is further al- 
leged that thereafter, and before the commencement of this suit, 
complainant tendered to défendant a deed conveying the lands de- 
scribed in the contract, containing full covenants of warranty, sub- 
ject to said mortgage executed by Frank Day and his wife to him, 
the défendant, and also a separate deed to the lands executed by the 
complainant and his wife to the défendant, containing full cove- 
nants of warranty, subject to the mortgage, together with an ab^ 
stract of title; that, by reason of his entering into the contract 
agreeing to purchase the lands, the défendant has been enabled to 
hâve, has had, and now has the quiet and peaceable possession o£ 
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the land, without any contract or agreement as to terms, except that 
he would purchase the land. 

To this bill the défendant first filed a plea in bar, which was over- 
ruled by the court. Thereafter, on the 31st of October, 1902, the 
défendant fîled an answer, in which he admitted that he was in pos- 
session of the land, but alleged that he came into possession of it 
by reason of an oral lease entered into between himself and David 
Mountin, who was then the owner of the land ; that by the terms 
of the lease, in considération of his paying the annual taxes and road 
taxes assessed against the premises, he was to hâve the use and 
possession of the land ; that, pursuant to this oral lease, he had been 
in possession of the premises for 20 years ; that the lease had never 
been terminated ; and he denied that he ever entered into possession 
of the premises, or any part thereof, under or by virtue of the con- 
tract entered into by and between himself and Frank Day. He 
admitted the assignment by Frank Day and Mammie Day, his wife, 
to complainant, but alleged that it was without considération, and 
made with intent to hinder, delay, and defraud the creditors of 
Frank Day. He further admitted that the assignment was record- 
ed in the office of the register of deeds, and that soon thereafter 
he received notice of the assignment. He further admitted the 
tender of the deeds by complainant and wife, and Frank Day and 
wife, as alleged in the bill. He then allèges that Frank Day never 
owned the premises described in the contract, and that he procured 
the making of the contract fraudulently and through misrepresen- 
tation as to the ownership of the property, and entered into the 
contract merely as a spéculation for the purpose of defrauding the 
défendant, well knowing at the time that he was and would be 
unable to procure title to the lands mentioned and described in the 
contract; that neither Frank Day nor the complainant has ever 
procured, exhibited and delivered, or caused to be exhibited and 
delivered, an abstract of title to the premises to défendant, showing 
clear title to the lands as provided in the terms of the contract ; that 
both the complainant and Frank Day hâve whoUy failed and refus ed 
to carry out or perform their part of the terms and conditions of 
the contract, and never hâve been, and are not now, willing, ready, 
or able to perform or carry out their part of the terms and condi- 
tions thereof; that in truth and in fact the title to the premises 
which Frank Day agreed to convey to this défendant by the con- 
tract was at the time of the exécution of the contract, and ever since 
has been, and is now, defective and unmarketable, which facts werc 
well known to the complainant and Frank Day. He then allèges 
that the contract is too indefinite and uncertain to be of any efïect. 

To this answer the complainant filed a reply, and the case was 
sent to a master to take and report the évidence. 

It is established by the évidence that the défendant entered into 
the contract, hereinbefore set out, with Frank Day on the day that 
it bears date ; that Frank Day at that time informed the défendant 
that his brother owned the land ; that, on the day the contract was 
made, James B, Day, a brother of Frank Day, held a deed for the 
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real estate described in the contract, having purchased it from David 
Mountin, brother of the défendant; tliat soon after the exécution 
of the contract Frank Day and James B. Day joined in a telegram 
to the défendant advising him that they were ready to carry out the 
contract, and that on the 23d of March, 1902, James B. Day and 
Frank Day called upon the défendant at his home; that he then 
agreed to meet them at Mankato on the following day, which he 
did ; that he then and there declined to carry out the contract on 
his part; that on March 26th Frank Day assigned the contract to 
complainant; that complainant has tendered to défendant deeds 
from both Frank Day and from himself ; that the défendant at ail 
times refused to perform and carry out the terms of the contract 
on his part ; that complainant did not hâve perf ect title to a portion 
of the premises described in the contract. 

The Circuit Court dismissed the bill on the ground, as we gather 
from the opinion attached to the record, that there was, at the time 
the contract was made, no mutuality of.remedy. Such mutuality 
of remedy did arise, however, on March 26, 1902, when the assign- 
ment was made to James B. Day, and more than 20 days before 
April 21, 1902, when the contract was to be performed. 

Upon this question of mutuality of remedy at the time a con- 
tract is executed, there is some apparent conflict of authority. In 
some of the text-books statements may be found to the efïect that, 
unless there is mutuality of remedy at the time the contract is 
made, spécifie performance will not be decreed. Fry on Spécifie 
Performance of Contracts, 214; Bisp. Eq. 437; Eaton, Eq. 548. 
And it has been so held in several cases. Boucher v. Vanbuskirk, 
2 A. K. Marsh, 345 ; Hutchinson v. McNutt, 1 Ohio, 14 : State v. 
Baum, 6 Ohio, 383 ; Cabeen v. Gordon, 1 Hill, Eq. (S. C.) 51 ; Norris 
V. Fox (C. C.) 46 Fed. 406 ; Farrer v. Nash, 35 Beav. 167 ; Bronson 
V. Cahill, Fed. Cas. No. 1,926. 

The reason given for the rule in most of thèse cases is that such 
a transaction will not be sanctioned by a court of equity because 
it is a mère spéculation, and one who spéculâtes upon that for which 
he has no contract, or the means of acquiring it, is not a bona fide 
contracter. In Eaton's Eq. 548, it is said : 

"But if the vendor had no tltle at the time the contract was executed, equity 
will not interfère to compel spécifie performance of the contract, even if tlie 
vendor subsequently acquires a title. Such a transaction is spéculative, and 
the vendor is not a bona fide contracter." 

Other courts hâve seemingly adopted the rule that a contract for 
the sale of real estate which the vendor does not own is enforceable 
by spécifie performance whenever, at the time the contract is to be 
performed, there is a mutuality of remedy. Easton v. Montgom- 
erv, 90 Cal. 307, 27 Pac. 280, 25 Am. St. Rep. 123 ; Burks v. Davies. 
85' Cal. 114, 24 Pac. 613, 20 Am. St. Rep. 213 ; 1 Chitty on Contracts 
(llth Am. Ed.) 431; Dresel v. Jordan, 104 Mass. 407; Townshend 
V. Goodfellow, 40 Minn. 312, 41 N. W. 1056, 3 L. R. A. 739, 12 Am. 
St. Rep. 736; Smith v. Cansler, 83 Ky. 371; Hepburn v. Auld, 9 
U. S. 262, 3 L. Ed. 96. 
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An examination of the cases last cited will show that in many 
if not ail of them the vendor's title was defective only, and that he 
had some interest in the lands sought to be conveyed, either équi- 
table or otherwise, although he had not a good title at the time the 
contract was executed. Such was the case in Hepburn v. Auld, 
where the court held that, if the vendor was able to give a good 
title at the time of the decree, the contract could be specifically 
enforced. In Easton v. Montgomery, the court said: 

"It is not uecessary, however, that the vendor should be the absolute owner 
of the property at the time he enters into the agreement of sale. An équi- 
table estate in the land or a right to become the owner of the land is as much 
the subject of sale as is the land itself, and whenever one is so situated with 
référence to a tract of land that he can acquire the title thereto, either by 
the voluntary act of the parties holding the title or by proceedings at law 
or in equity, he is in a position to make a valid agreement for the sale thereof. 
* * * If the agreement is made by him in good faith, and he bas at the 
time such an interest in the land, or is so situated with référence thereto that 
he can carry into effect the agreement on his part at the time when he bas 
agreed so to do, it will be upheld." 

And in Burks v. Davies, 85 Cal., 24 Pac, 20 Ani. St. Rep., it is 

said: 

"If, though he be not the absolute owner, it is in his power by the ordinary 
course of law or equity to make himself such owner, he will be permitted 
witliin a reasonable time to do so." 

In Smith v. Cansler, 83 Ky., Holt, J., said: 

■•ilutuality of obligation Is, in gênerai, uecessary to the validity of a con- 
tract; and it is a gênerai rule that, in order to be binding, it must be enforce- 
able by either party. If, however, one is not invested with such a title as he 
undertakes by his contract to make to a purchaser, yet if time be not of the 
essence of it, and he is able to make title when the time for performance 
arrives, and tenders the deed, thon it will be enforced, although his title was 
defective at the date of the contract; and in such a case. If a rescission be 
asked by the other party, and the vendor is not able at the time of the institu- 
tion of a suit for this purpose to comply with the contract, yet, if he can per- 
fect the title within a reasonable time, tbe court will afEord him an oppor- 
tuuity to do so." 

While it is practically impossible to lay down any definite rule 
upon this subject because of the varying circumstances which sur- 
round each particular case, yet we can see no just reason why a 
contract by one to sell and another to purchase a pièce of property, 
when the vendor informs the vendee at the time the contract is 
made that he intends to purchase but does not then own the title 
to the property, is not as fair, reasonable, and enforceable a con- 
tract as one to sell the property to which the vendor has title. A 
court of equity compels spécifie performance of contracta because 
it is the intention of the parties that they shall be performed. The 
person who demands performance must, it is true, be in a capacity 
to do substantially ail that he has promised before he can entitle 
himself to the aid of the court. At what time this capacity must 
exist, whether it must be at the date of the contract, at the time 
it is to be executed, or at the time of the decree, dépends much upon 
circumstances, which may vary with every case. There is, per- 
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haps, no class of casëâ which more requîre the exercise of a sound 
discrétion. 

There is, however, another question presented by this record 
which nécessitâtes the affirmance of the decree made by the Cir- 
cuit Court. The contract in this case provides that both parties 
are to furnish a complète abstract showing clear title, and that the 
conveyance from Frank Day to the défendant shall be by deed of 
warranty. This we construe to mean a fee-simple estate. The 
record discloses that the title to a portion of the land to be con- 
veyed, to wit, southwest quarter of section twenty (20), township 
120, range 27, consisting of one hundred and sixty (160) acres, is 
defective, in that the légal title thereto has never passed out of 
the United States. The évidence shows that John A. Willard, 
through whom the complainant claims to hold title, made an entry 
upoh this land. There is nothing, however, to show the nature 
of the entry, whether it was made under the homestead, pre-emp- 
tion, or other land laws of the United States. No receiver's receipt, 
register's certificate, or patent has ever been recorded. And there 
is nothing in the record to show that the entry was ever perfected, 
final proof made, or that the government has ever been divested of 
the légal title to this tract of land. An entry merely vests the 
entryman with an interest in the land which may ripen into a légal 
title upon final proof and the issuance of a patent. Cornélius v. 
Kessel, 128 U. S. 456, 9 Sup. Ct. 122, 32 I^. Ed. 482; Fenn v. Holme, 
62 U. S. 481, 16 L. Éd. 198. In the case last cited, which was an 
action in ejectment, the Suprême Court said : 

"The légal title to the land In question remains In the government until It is 
invested by the government In Its grantee. The patent is the superior and 
conclusive évidence of légal title. That the plaintiff In ejectment must In ail 
cases prove a légal title to the premises In himself at the time of the démise 
laid in the déclaration, and that évidence of an équitable estate will not be 
sufBcient for a recovery, are prineiples so elementary and so famlliar to the 
profession as to render unneeessary the citation of authorlty in support of 
them. The Inquiry présents Itself as to wbo holds the légal title to the lands 
in question. The answer to this question is that the légal title remains in the 
original owner, the government, until it Is Invested by the government in Its 
grantee; ♦ * • that Oongress has the sole povrer to déclare the dignity 
and effect of tltles emanatlng from the United States; and the whole législa- 
tion of the government in référence to the public lands déclares the patent 
to be the superior and conclusive évidence of légal title. Until it issues, the 
fee is In the government, which by the patent passes to the grantee, and he is 
entltled to enfgrce the possession in ejectment." 

As already suggested, the évidence shows an entry or a mère 
filing on a portion of the land in question. This, we think, was not 
suiïicient to authorize a decree for the spécifie performance of this 
contract, Both upon principle and authority, we think it entirely 
clear that spécifie performance will not be decreed upon the appli- 
cation of the vendor of real estate, unless his ability to make such 
a title as he has agreed to make be unquestionable ; and a court 
of equity will not interpose its extraordinary power to compel the 
spécifie performance of a contract if the person demanding it can- 
not, at the date of the decree, himself do ail that it is incumbent 
upon hira to do by the terms of the agreement, unless it be a case 
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where the failure to perform belongs to the category of those in 
which substantial justice can be donc by allowing compensation to 
the purchaser and decreeing performance with allowances. This, 
however, is not such a case. Morgan v. Morgan, 2 Wheat. 290, 
4 L. Ed. 242; Jeffries v. Jeffries, 117 Mass. 184; Richmond v. Gray, 
3 Allen, 25 ; Hayes v. Harmony Grove Cemetery, 108 Mass. 400. 
The decree of the Circuit Court is afiSrmed. 



CEOSBY V. LEHIGH VALLEY R. CO. 

(Circuit Court of Appeals, Second Circuit. Aprll 27, 1905.) 

No. 172. 

1. Masteb and Seevant— Injuries to Servants— Raileoads—Fellow Serv- 

ants. 

A flreman on a railroad passenger engine îs a fellow servant with the 
conduetor of a passenger train approachiug from the opposite direction, 
for whose négligence, resulting in the flreman's death In a head-on col- 
lision, the railroad company was not liable. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant, § 507. 

Who are fellow servants, see notes to Northern Pac R. Co. v. Smith, 
8 C. a A. 668; Flippln v. Klmball, 31 O. C. A. 286.] 

2. Same— Bmployee'b Liability Act— Pbbsons Hngaged in Supeeinten- 

DENCE. 

Laws N. Y. 1902, p. 1749, o. 600, provides that an employé, his execu- 
tor or admlnistrator, shall hâve the same rlght of compensation and 
remédies agalnst the employer as if the employé had not been an em- 
ployé of nor In the service of the employer nor engaged in hls work, 
where Personal Injury is caused to the employé by reason of the négli- 
gence of any person In the employer's service intrusted with or exer- 
clsing superintendence, or. In the absence of such superlntendent, of 
any person actlng as superlntendent with the authorlty and consent of 
the employer. Held, that where the rules of a railroad company pro- 
vided that a train must be governed strlctly by the terms of orders 
addressed to It which, once In effect, so continued untU fulfllled, super- 
seded, or annulled, and a railroad conduetor received and violated an 
order from his train dispatcher, which violation resulted In a collision 
in which the fireman of the opposite train was killed, such conduetor 
was not then "acting as superlntendent in the absence of the railroad 
eompany'8 superlntendent," wlthln the statute, so as to render the latter 
Uable for the flreman's death. 

In Error to the Circuit Court of the United States for the West- 
ern District of New York. 
See 123 Fed. 193. 

This cause cornes hère upon writ of error to review a judgment 
of the Circuit Court, Western District of New York, upon a ver- 
dict directed in favor of défendant in error, who was défendant 
below. The action was brought to recover damages for the death 
of Peter W. Putnam, fireman on a passenger train of the défendant, 
who was killed in a head-on collision with another passenger train 
near Rochester, N. Y. 
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Frank Gibbons, for plaintiff in error. 

James McCormick Mitchell, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. There is no conflict of évidence, 
the facts in the case having been stipulated. The complaint al- 
leged that the accident was caused solely by the négligence of one 
De Lavergne, conductor of the train with which Putnam's train 
coUided, who, "as such conductor, and in the absence of the super- 
intendent of said railroad line, was acting as superintendent, _\vith 
the authority and consent of the défendant, of a certain train of 
cars"; and that he was neghgent "while acting as such superin- 
tendent." 

The railroad of défendant from Rochester to Honeoye Falls was 
operated as a single-track road, having at the Rochester terminus, 
and at certain other points on the road, switches and sidings to 
permit trains to pass each other in safety. The movement of trains 
was in gênerai regulated by the time-table, but, when occasion 
required a departure from the time-table, the character and extent 
of such departure was regulated by télégraphie orders. Such or- 
ders for the movement of trains on the division where the accident 
happened were issued by the train dispatcher from the transmit- 
ter's office at the city of Buflfalo under the authority of the super- 
intendent of that division, whose office was located at Buffalo. 
On the day in question De Lavergne was conductor, and Connelly 
engineman, of passenger train No. 656, scheduled on the time-table 
to leave the station at Rochester (east-bound) at 6 :30 p. m. An- 
other passenger train. No. 665, was scheduled on the time-table to 
leave Honeoye Falls for Rochester at 6 :53 p. m. At 6 p. m. the 
train dispatcher issued a "31" télégraphie train order from his 
office in Buflfalo, which directed No. 665 to proceed to Rochester 
station without stopping upon the side track to allow train 656 
to pass it, and directed the latter train to remain at Rochester 
station, and not départ therefrom until after the arrivai thereat 
of train No. 665. This order was duly transmitted to Rochester, 
and copies duly delivered both to the conductor and engineman of 
train 656 at 6 :19 p. m. By the rules a train "must be govemed 
strictly by the terms of orders addressed to it and must not assume 
rights npt conferred by such orders," which "once in efïect continue 
so until fulfilled, superseded or annulled." The same order was 
also duly transmitted to another station on said line, known as 
"Rochester Junction," and there duly delivered to the conductor 
and engineman of train 665 at 6 :14 p. m. Train 656 left Rochester 
station at 6 :30 p. m., prior to the arrivai of train 665. Said train 
was started by conductor De Lavergne giving a hand signal to start 
to the fireman, who communicated such signal to the engineman, 
Connelly, who thereupon started his engine. No train order, other 
than the one heretofore specified, was issued or given to either said 
conductor or engineman, subséquent to its issuance and delivery 
to both of them; each of them, at the time the train was started. 
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had in his possession his respective copy of said order, and the 
action of both in starting the train was an inexcusable violation 
of the rules, and, concededly, négligence. As a resuit of such négli- 
gence the train collided, about a mile east of Rochester station, with 
train 665, without any fault on the part of the conductor or en- 
gineer of the latter train. 

It is manifest from this statement of facts that plaintiff could 
not recover in the fédéral courts on gênerai principles oî law. The 
case of C, M. & St. P. Railway Co. v. Ross, 112 U. S. 377, 5 Sup. 
Ct. 184, 28 L. Ed. 787, is substantially overruled by N. E. R. Co. 
V. Conroy, 175 U. S. 323, 20 Sup. Ct. 85, 44 L. Ed. 181. It had 
been already shorn of its authority by N. P. Railroad v. Hamblv, 
154 U. S. 349, 14 Sup. Ct. 983, 38 L. Ed. 1009; Central R. R. of 
N. J. V. Keegan, 160 U. S. 259, 16 Sup. Ct. 269, 40 L. Ed. 418; and 
Oakes v. Mase, 165 U. S. 363, 17 Sup. Ct. 345, 41 L. Ed. 746. The 
same court (dividing five to four) has gone still further in Northern 
Pacific Ry. Co. v. Dixon, 194 U. S. 338, 24 Sup. Ct. 683, 48 L. Ed. 
1006 ; but even without this last authority it is now settled law in 
the fédéral courts that conductor, engineer, and brakemen must 
be deemed to hâve been fellow servants. The law is the same in 
New York. Wooden v. West N. Y. & P. R. R., 147 N. Y. 508, 
43 N. E. 199. The plaintifï's sole reliance is the employer's liability 
act of the state of New York (Laws 1902, p. 1749, c. 600). It pro- 
vides that "the employé [or executor, or administrator] shall hâve 
the same right of compensation and remédies against the employer 
as if the employé had not been an employé of, nor in the service 
of the employer, nor engaged in his work," "where * * * per- 
sonal injury is caused to an employé * * * ^y reason of the 
négligence of any person in the service of the employer, entrusted 
with and exercising superintendence, whose sole or principal duty 
is that of superintendence, or in the absence of such superintendent, 
of any person acting as superintendent with the authority and con- 
sent of such employer." 

The sole question presented hère is whether the conductor was 
a person "entrusted with and exercising superintendence, whose 
sole or principal duty is that of superintendence"? or, if he was 
not generally such a superintendent, was he on the particular oc- 
casion, "in the absence of such superintendent, acting as superin- 
tendent with the authority and consent of the employer"? The 
New York statute is modeled generally upon the English employ- 
er's liability act, but difïers from it in one important particular. 
Besides provisions for the négligence of any person who has any 
superintendence intrusted to him, the protection of the English 
act is extended to employés injured by reason of the "négligence 
of any person in the service of the employer who has the charge 
or control of any signal, points, locomotive-engine or train upon 
a railway." A similar clause is found in the employer's liability 
acts in Massachusetts, Alabama, Indiana, and Colorado. Reno's 
Employer's Liability Acts, Appendix. The New York act con- 
tains no such clause. It is stated in defendant's brief that such a 
clause was in the original bill, but was struck out before passage. 
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However that may be, the failure to include it, although in many 
other respects the English and Massachusetts acts were iised as 
models, is suggestive; and the décisions in other states as to lia- 
bility for the négligence of conductors under statutes which inckide 
the clause are unpersuasive to a construction of the New York act, 
so far as it applies to the opération of railroads. The only author- 
ity in this State to which our attention has been called bearing upon 
this branch of the case is McHugh v. Manhattan Ry. Co., 179 N. 
Y. 378, 72 N. E. 312, where a train dispatcher or yardmaster neg- 
ligently directed the starting of the train while deceased was in a 
position of danger. The train dispatcher had charge of the yard 
and the sidings at stations where trains are made up, the move- 
ment of trains therein, and of the yard force employed at those 
points, and enginemen were difected to obey his orders in regard 
to shifting and making up trains and starting from terminais. The 
case was complicated by the circumstance that the train dispatcher, 
Coleman, had momentarily (as he had a right to do under the rules) 
turned over his work to his telegraph operator, Flanagan. The 
court held that, except for the statute, défendant would not hâve 
been liable for the négligence of either Coleman or Flanagan ; and 
that Flanagan was acting as substitute with defendant's authority 
or consent. Défendant conceded that Coleman was a superin- 
tendent within the terms of the statue, but contended that the par- 
ticular duty of seeing that the coupling was made and the coupler 
in safety was not in the nature of superintendence, but merely a 
détail of the work. Of this contention the court says : 

"Doubtless, had the train been started by the englneer wlthout a signal, or 
had the conductor or one of the guards improperly given a signal for the train 
to move, It would hâve been the act of a fellovv servant, and the défendant 
would not hâve been liable therefor. But It does not follow that the act of a 
train dispatcher in sending out the train Is to be regarded In the same light 
or as of the same character." 

And they held the employer liable. This opinion is not par- 
ticularly illuminative of the question presented on this appeal, al- 
though the above quotation seems to indicate that the court were 
not inclined to put train dispatchers and conductors in the same 
category. The cause of the accident in the case at bar was the 
failure so to regulate the movement of trains on that division as 
to avoid collision. The person who was intrusted with that super- 
intendence was the train dispatcher at Bufïalo. Whatever may 
hâve been the power and duties of the conductor relative to running 
his train — and the rules which were put in évidence show them to 
be what are ordinarily understood to be such duties — he was, un- 
der the circumstances hère shown, when the time-table had been 
suspended by a "31" order, wholly without any discrétion or ini- 
tiative as to starting, without even any power himself to start the 
train, for the rule required the engineman with such an order in 
his pocket to disobey the conductor's signal to start, should the 
latter undertake to give one. Plaintifï, no doubt appreciating this 
difficulty, contends that the conductor was a "person acting as su- 
perintendent" with the authority and consent of the employer, in 
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the absence of the superintendent. That is the theory of the com- 
plaint; see quotation therefrom, supra. The argument îs: 

"Now, if It be assumed that the division superintendent would be the person 
whose sole or principal duty is that of superlntendence, It must be admitted 
that he was absent at the time of the accident. He gave certain orders whieh 
the conductor had to earry ont. The superintendent cannot be personally 
présent ou each train. He is but one man, and the rallroad company bas 
many trains. He must therefore, in his absence, Intrust some person with his 
authority on each train. Under the rules of the company, that person is the 
conductor." 

The rules of the company warrant no such conclusion. The au- 
thority of the superintendent empowers him to say when the time- 
table shall be modified, and when a "31" order stopping a train 
shall be suspended or annulled. No such authority is conf erred by 
the rules on any conductor whose train has been stopped by a "31" 
order; he must wait, obedient to the order, without initiative or dis- 
crétion, until the superintendent, or whoever else may be acting 
as superintendent, shall suspend or annul it. Moreover, we cannot 
assent to the proposition that the division superintendent was 
"absent at the time of the accident." Upon the plaintiff's theory 
that he must be actually within sight of each train, he would always 
be absent when performing his duties. He sits in his Buffalo 
office, where he is constantly advised by telegraph of the move- 
ments of ail trains on his division. Every delay in the advance 
of a train from point to point, every interférence with freedom of 
movement through some accident, every departure of existing posi- 
tions of trains at any moment from those which the time-table 
indicates they should occupy, every dérangement of relative move- 
ments on the whole or a part of the division due to the introduc- 
tion of unscheduled trains, is displayed before him, and, as the rules 
indicate, he is the one to exercise discrétion as to the modifications 
which every varying situation requires in order to insure safety. 
Moreover, his directions and orders are transmitted by the tele- 
graph to every station or train which it may be necessary to in- 
struct, and, when received, his orders are made controlling upon 
those to whom the actual opération of the train is confided. His 
mind is présent though his body be absent, and it makes no différ- 
ence whether his order is handed to them by a telegraph operator 
at some particular station or by himself. We approve the conten- 
tion of the défendant that the train dispatcher or division superin- 
tendent was legally and constructively présent by virtue of his or- 
ders, which were duly transmitted and duly delivered to conductor 
and engineman in charge of the train, inasmuch as, under defend- 
ant's rules, the said operatives were under an absolute obligation 
to carry out thèse orders. 

The judgment is affirmed. 
187 F.— 49 
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UNITED STATES T. ROBSSELER & HASSLACHER CHEMICAL CO. 

(Circuit Court of ,Appeals, Second Circuit March 1, 1905.) 

No. 128. 

1. CusTOMS DuTiÈs — Clasbiîtcation— Febeo-Cheome— Fbreo-Molybdenum— 

Feero-Tungsten— FebBo-Vanadium— Ï'erbo-Manganese. 

Ferro-chrome, ferro-molybdenum, ferro-tungsten, and ferro-vanadium, 
whieh, Ilke ferro-manganese, are employed as alloys In maklng steel. 
which so resemble ferro-manganese that even experts are unable to tell 
them apart, and whleh are similar In quailty and use to ferro-manganese, 
though they produce différent results, and are not applied at tbe same 
stage in the proeess of maklng steel, are, by vlrtue of the similitude 
clause In section 7, Tariff Act July 24, 1897, c. 11, 30 Stat. 205 [U. S. 
Comp. St. 1901, p. 1693], dutiable at the rate applicable to ferro-mangan- 
ese under paragraph 122 of sald act, Schedule C, § 1, 30 Stat. 159 [U. S. 
Comp. St. 1901, p. 1636J. 

2. Same— Metals Unwbotjght. 

In construing the provision In paragraph 183, Tarife Act July 24, 1897, 
c. 11, § 1, Schedule C, 80 Stat. 166 [U. S. Comp. St. 1901, p. 1645], for 
"metals unwrought," held, that "unwrought" Implies a métal whlch Is 
capable of bèlng wrought, and not a substance fit only to be used with 
other ingrédients to produce an entlrely différent and distinct product, 
and that ferro-chrome, ferro-molybdenum, ferro-tungsten, and ferro-vana- 
dlum, used only In Impartlng certain qualitles to steel, and Incapable of 
being themselves wrought Into any useful article, are not within said 
provision. 

3. SaMB— SiMILITUDB. 

The provision In section 7, Tariff Act July 24, 1897, e. 11, 30 Stat. 205 
[U. S. Comp. St. 1901, p. 1698], that articles not enuraerated shall pay 
the same rate that Is applicable to the enumerated article which they 
most resemble, does not require Identlty. It is enough If there be a 
substantial similitude In any of the particulars mentioned In the statute. 

[Ed. Note. — For cases In point, see vol. 15, Cent Dlg. Customs Duties, 
S 148.] 

Appeal from tlie Circuit Court of the United States for the South- 
ern District of New York. 

Thls is an appeal from a décision of the Circuit Court for the Southern Dis- 
trict of New York; aCarming a décision of the Board of General Appralsers, 
which overruled the action of the Collecter in assessing the imported mer- 
chandlse as métal unwrought, under paragraph 183 of the act of July 24, 
1897, c. 11, § 1, Schedule C, 30 Stat 166 [U. S. Comp. St. 1901, p. 1645], which 
is as follows: "Metallic minerai substances in a crude state, and metals un- 
wrought, not specially provided for in thls act, twenty per centum ad valo- 
rem." The Importer protested, Inslstlng that the merchandise, whlch consist- 
ed of ferro-chrome, ferro-tungsten, ferro-molybdenum and ferro-vanadium, 
should hâve been assessed directly, or by similitude to ferro-manganese, under 
the provisions of paragraph 122 of the act 30 Stat 159 [U. S. Comp. St. 1901, 
p. 1636], which Is as follows: "Iron in pigs, iron kentledge, splegeleisen, ferro- 
manganese, f erro-sllicon, wrought and cast scrap iron, and scrap steel, four 
dollars per ton; but nothing shall be deemed scrap iron or scrap steel except 
waste or refuse Iron or steel fit only to be retuanufactured." Section 7 of the 
act 30 Stat 205 [U. S. Comp. St. 1901, p. 1693] (the similitude clause), so far 
as applicable to the présent controversy, is as follows: "That each and every 
Imported article, not enumerated in thls act, which is similar, elther in mate- 
rlal, quality, texture, or the use to whlch It may be applied, to any article 
enumerated In this act as chargeable with duty, shall pay the same rate of 
duty whlch Is levied on the enumerated article wliich it most resembles In aiiy 
of the particulars before mentioned; • * *" The protest also eontains an 
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alternative provision for assessment of duty under section 6 of ttie act, which 
is as follows: "That there shall be levied, collected, and pald on the importa- 
tion of ail raw or unmanufactured articles, not enumerated or provided for iii 
tWs act, a duty of ten per centum ad valorem, and on ail articles manufac- 
tured, in whole or in part, not provided for in this act, a duty of twenty per 
centum ad valorem." The décision of the Circuit Court will be found reported 
in 131 Fed. 576. 

Charles D. Baker, Asst. U. S. Atty., and Charles FuUer, Spécial 

Asst. U. S. Atty. 
Frederick W. Brooks, for appellee. 

Before WALLACE and COXE, Circuit Judges. 

COXE, Circuit Judge. There is practically no dispute as to the 
nature and method of production of the merchandise in question. 
Ail of the four "ferros" are mixtures of iron and chromium, tung- 
sten, molybdenum and vanadium, respectively, obtained by direct 
smelting in an electric furnace. 

The proper classification of ferro-chrome for tariff purposes has 
been several times passed upon by the courts and as it is conceded 
that ail of the ferros hère in controversy are, in essential particu- 
lars, alike it will simplify the discussion if it be confined to ferro- 
chrome alone. We understand this to be the view of counsel for 
the appellant, for they say of the other ferros : "Their status will 
in this instance rest on that of ferro-chrome." And, again: "If 
similitude be found in the case of ferro-chrome, similitude must of 
necessity also be found in the other substances involved." 

Ferro-chrome is produced, in its most advantageous form, by 
reducing chrome iron ore -^vith carbon in an electrical furnace; it 
contains iron, chromium and carbon. One of its principal uses is 
in the manufacture of armor-piercing projectiles and armor plates. 
It is also used generally to impart hardness and toughness to steel 
structures and implements where thèse qualities are particularly 
needed, such as burglar-proof safes, crushers, cutting tools and the 
like. Its principal use is as an alloy for steel. It cannot be ham- 
mered or roUed or worked into any commercial article, and this is 
true of ail of the ferros in controversy. 

Ferro-manganese, like ail the others, is produced by smelting the 
ore containing iron and manganèse; it is added to the steel in the 
process of manufacture. It is used in making steel for the cheaper 
class of projectiles and for other purposes where hardness, strength 
and ductility are necessary. 

This, for the présent, is a sufficient description of the two ma- 
terials which are brought into comparison. 

There is no conflict hère between the ordinary and commercial 
meaning of tariflE nomenclature. No testimony, certainly no com- 
pétent testimony, has been given tending to prove a commercial or 
trade meaning of the words in controversy. 

It is admitted on ail hands that ferro-chrome is not, eo nomine, 
enumerated in the tariff act of 1897. If, therefore, it be not covered 
by the gênerai language of paragraph 183 as a "métal unwrought" 
it becomes a nonenumerated article subject to the provisions of the 
similitude clause. 
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A décision that ferro-chrome is not a métal unwrought does not 
necessarily involve a décision that it iâ a manuf actured article ; it 
is enough if the collector's classification be erroneous. The ordi- 
nary meaning of "wrought" is worked up, elaborated, worked into 
shape, labored, manufactured, not rough or crude. "Unwrought" 
imparts the reverse of thèse conditions. When one speaks of an 
unwrought material he means one which has not been worked into 
shape, one which is uniabored, unelaborated, rough and crude. But 
the word also implies a material which is capable of being trans- 
formed from its crude material to an improved condition, produced 
by the labor to which it may be subjected. To be more spécifie, 
"unwrought métal" implies a métal which is capable of being 
wrought and not a substance which is only fit to be thrown into 
the crucible to be melted up with other ingrédients to produce an 
entirely différent and distinct product. 

The principal expert witness for the appellant, Dr. Waldo, tes- 

tifies : . 

"I do not recall any case where ferro-chrome is used alone In metallurgy. 
Of course it Is used as a mordant and that sort of thing outside." 

Another witness called by appellant says : 

"I hâve never known ferro-chrome to be wrought or manufactured. I hâve 
never wrought or manufactured nor has my company ever wrought or manu- 
factured ferro-chrome. I hâve never known ferro-chrome, by itself, to be 
made Into anything for practical use and this applies equally to ail of the 
ferros." 

But it is said, if the term "metals unwrought" does not cover 
the merchandise in controversy to what does it apply? We do not 
feel called upon to answer this question, especially as the record 
contains very little data upon which to base a correct conclusion. 
Perhaps, however, an answer may be suggested and our meaning 
made clearer by référence to an illustration used by Dr. Waldo. 
He says : 

"The métal alumlnum In Its pig form Is an example of an unwrought métal, 
which has passed through a complicated préparation of ore refiuing, solution, 
melting by electrlcal beat and eleetrolysis itself. It has not been found in 
nature as pure métal; yet If at some depth wlthin the earth's crust It sbould 
be fouild pure and ready to be only remelted into pigs, the resuit would not 
dlfCer from the plgs we Dow use." 

Having had occasion recently to examine the complicated process 
by which aluminum is produced (Electric Smelting & R. Co. v. 
Pittsburg Réduction Co., 125 Fed. 926, 934, 60 C. C. A. 636) we are 
iriclined to think that no better example of unwrought métal can 
be given. And this unwrought aluminum is capable of being 
wrought into inriumerable articles both useful and ornamental. In 
this particular the controversy is sui generis and we do not feel 
justified in deciding upon the présent record that a metallic sub- 
stance which is only used in imparting certain qualities to steel and 
which is incapable of being wrought into any useful article is a 
"métal unwrought." 

We, therefore, find that the ferros in question are unenuraerated 
articles and subject to the opération of the similitude clause. 
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The question remains, is ferro-chrome similar to ferro-manga- 
nese? This question has been passed upon by this court in U. S. 
V. Dana, 99 Fed. 433, 39 C. C. A. 590, and what is there said is 
applicable to the présent case. The counsel for appellant hâve 
taken pains to point out numerous instances wherein the two arti- 
cles differ, but it must be borne in mind that the statute does not 
require identity ; if that were necessary the statute would hâve no 
raison d' être. It is enough if there be a substantial similitude in 
any one of the particulars mentioned — material, quality, texture 
or use. Arthur v. Fox, 108 U. S. 125, 2 Sup. Ct. 371, 27 L. Ed. 675. 

Ferro-chrome and ferro-manganese look alike; even the experts 
are unable to tell them apart, and they are similar in quality and 
in use, notwithstanding the fact that they produce différent results 
and are not applied at the same stage of the process of making steel. 
We agrée with the expert for the appellee when he says : 

"The steel that is made by the use of thèse other ferros is along the same 
Unes as the steel produced by the use of ferro-manganese. There are différ- 
ences, but the qualifies Imparted are of the same gênerai family." 

The décision of the Circuit Court is affirmed. 



BRIGGS T. FOSTBR et al. 

(Circuit Court of Appeals, Eighth Circuit. Aprll 19, 1905.) 

No. 2,107. 

DïOEiT— CoBPORÀTE Stock— Sale— Kepresentation of Agents. 

Where défendants, being in absolute control of a mining corporation, 
through three of its directors, contracted with another corporation for 
the sale of a large number of shares of stock held by défendants at the 
price of 30 cents per share, with the privilège of retaining ail that the 
sellers seeured above such priée as their commission, and the sellers 
paid 3 cents of every 30 cents received for a share of the stock to the 
corporation and the other 27 cents to défendants, the sellers were mère 
agents for the défendants, who were therefore liable for fraudulent 
représentations made by such sellers In prospect! issued to induce the 
purchase of such stock. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

H. C. Brome (A. H. Burnett, A. G. Eîlick, and H. B. Shoemaker, 
on the brief), for plaintifE in error. 

F. H. Gaines (É. G. McGilton and John A. Storey, on the brief), 
for défendants in error. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER, 
District Judges. 

RINER, District Judge. This was an action brought by Joseph 
E. Briggs against Albert C. Foster and John B. Carmichael to re- 
cover the sum of $3,600 damages, together with interest thereon, 
which the plaintiflf allèges he sufïered by reason of certain false 
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représentations made by the défendants, through their agent, where- 
by he was induced to purchase stock of the International Zinc Com- 
pany, Limited, between the Ist of January and the Ist of August, 
1900. 

It is alleged in the pétition that in the month of November, 1899, 
the défendants, Foster and Carmichael, held options for the pur- 
chase and lease of certain mining property located near the city 
of JopHn, in the state of Missouri, known as "The Blue Wing," 
"The Mayne," and "The Free Coinage"; that défendants had con- 
tracted to purchase the fee respecting a portion of the properties 
and outstanding leases upon the balance thereof for the sum of 
t$163,688.88 ; that thèse mining properties at that date, as défend- 
ants well knew, were worth less than $40,000; that, having ac- 
quired this option, the défendants, Foster and Carmichael, con- 
ceived the idea of organizing a corporation to take over and acquire 
the mining properties above described, and by means of the sale of 
the stock of such corporation "secure for themselves a large sum 
of money on account and for the said opérations," and to accom- 
plish this purpose, on the 20th of November, 1899, entered into an 
agreement with one A. C. Hartwell, by the terms of which it was 
provided that Hartwell should organize a company under the laws 
of West Virginia to be known as the "Colonial Zinc Company, 
Ltd.," the name being subsequently changed to "International Zinc 
Company, Ltd.," which should hâve a capital stock of $1,000,000, 
divided into 1,000,000 shares of the par value of $1 each, and should 
hâve a board of directors consisting of five persons, three of whom 
should be selected by the défendants, Foster and Carmichael, and 
two should be selected by Hartwell ; and that it was further agreed 
that the défendants should sell and convey the mining properties 
above referred to to the corporation, the deeds and releases for the 
same to be placed in escrow in the joplin National Bank of Joplin, 
Mo., to be held until payments provided therein should hâve been 
made. It is then alleged that it was further agreed that upon the 
organization of the corporation the défendants and Hartwell should 
meet, and secure the sélection of a board of directors and the offi- 
cers of the company, and should issue and deliver ail of the stock 
of the corporation to the défendants, Foster and Carmichael; that 
after the issuance of the stock to the défendants they should deposit 
the same with the Knickerbocker Trust Company of New York; 
that it was further agreed that Hartwell should pay the défendants 
the sum of $10,000, and should receive in lieu thereof 33,333 shares 
of the capital stock of the corporation ; that it was further agreed 
prospectuses should be issued by the corporation at the expense of 
Hartwell, and the stock should be sold to persons who might be 
induced to purchase the same; that the corporation was formed 
as provided in the contract; that the défendants, Foster and Car- 
michael, D. K. Wenrich, Charles P. Bennett, and Ira B. Cushing 
were selected as directors; that the défendant Foster was made 
président and the défendant Carmichael secretary and treasurer 
of the corporation ; that the only persons who were members of 
the board of directors présent at the meeting were Foster, Car- 
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michael, and Wenrich; that the défendants, as ofRcçrs and direc- 
tors of the corporation, forthwith caused 999,500 shares of the cap- 
ital stock of the corporation to be issued and delivered to them, 
the remaining 500 shares being issued to certain persons, who, at 
the instance and request of défendants, and by prior arrangement 
between the défendants and Hartwell, in contemplation of the mak- 
ing of the contract, they had caused and procured to adopt articles 
of incorporation and subscribed 500 shares of stock preliminary to 
and as a part of the scheme for the organization of the corporation 
under the laws of the state of West Virginia ; that the défendants, 
for the purpose of procuring the sale of stock of the corporation, 
caused and procured the contract with Hartwell to be assigned to 
Joshua Brown & Co., a corporation organized under the laws of the 
state of West Virginia, and doing business in New York, Philadel- 
phia, and Boston; that thereupon the défendants, as ofificers and 
directors of the International Zinc Company, Limited, authorized 
Joshua Brown & Co. to act for and on behalf of the corporation as 
its fiscal agent, and to carry out on behalf of and for the défendants, 
in accordance with the terms of their contract with Hartwell, con- 
tracts for the sale of shares of stock of the company, and to prépare, 
issue, and circulate among the public prospectuses for the purpose 
of inducing third persons to purchase shares of stock ; that there- 
upon the défendants, Foster and Carmichael, as officers and direct- 
ors of the International Zinc Company, Limited, acting through 
said Joshua Brown & Co., prepared, issued, and circulated numer- 
ous copies of three distinct and separate prospectuses ; that ail of 
said prospectuses contained numerous représentations of fact which 
were well known to the défendants, Foster and Carmichael, to be 
false and untrue, and to hâve been made for the purpose and with 
the intent to deceive third persons among whom said prospectuses 
were circulated, and thereby induce such third persons to purchase 
shares of stock; that copies of the prospectuses were sent to the 
plaintifï; and that, believing and relying upon the représentations 
contained in the several prospectuses to be true, he was induced 
thereby and did purchase at différent times shares of stock of the 
International Zinc Company, Limited, at the rate of 75 cents per 
share to the amount of $3,600. It is further alleged in the pétition 
that on December 15, 1899, January 18, 1900, and February 19, 1900, 
dividends of 1 per cent, were declared on ail of the outstanding 
stock of the International Zinc Company, Limited, and at ail of the 
times when dividends were declared there were no profits out of 
which dividends could be paid ; that the dividends, as declared and 
paid to the stockholders, were paid out of the proceeds from the sale 
of stock ; that the défendants, Foster and Carmichael, well knew 
at the time the dividends were declared that no profits had been 
earned by the company out of which dividends were to be paid, and 
that they knowingly, willfully, and fraudulently declared the divi- 
dends with the intent to pay the same out of the proceeds derived 
from the sale of stock, and for the purpose of deceiving the then 
holders of stock of the corporation, and thereby induce them to 
make additional purchases of shares. 
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The contract, attached to the pétition as an exhibit, contains the 
following provisions : 

"The parties of the flrst part further agrée that they will give to the party 
of the second part an option to purchase ail of the remalnlng sharea of the 
capital stock of the said company at the price of thirty cents per share to 
them, net ; In the manner following : 

"Sixty-seven thousand, six hundred and slxty-seven (67,667) shares at 
the net prlce of thirty cents per share to the parties of the flrst part to be paid 
for by the party of the second part on or before thirty days from the date 
of transferring the property unto the Colonial Zinc Co., Limited. 

"One hundred thousand (100,000) shares at the net price of thirty cents 
per share to the parties of the first part to be paid for by the party of the 
second part on or before slxty days from the date of transferring the prop- 
erties herein mentloned to the Colonial Zinc Co., Limited. 

"One hundred thousand (100,000) shares at the net prlce of thirty cents 
per share to the parties of the flrst part to be paid for by the party of the 
second part on or before ninety days from the date of transferring the prop- 
erties herein mentloned to the Colonial Zinc Co., Limited. 

"One hundred and flfty thousand (150,000) shares at the net price of thirty 
cents per share to the parties of the flrst part to be paid for by the party of 
the second part on or before four months from the date of transferring the 
properties herein mentloned to the Colonial Zinc Co., Limited. 

"One hundred and fifty thousand (150,000) shares at the net priée of thirty 
cents per share to the parties of the first part to be paid for by the party of 
the second part on or before flve months from the date of transferring the 
properties herein mentloned to the Colonial Zinc Co., Limited. 

"Two hundred thousand (200,000) shares at the net price of thirty cents 
per share to the parties of the flrst part to be paid for by the party of the 
second part on or before six months from the date of transferring the prop- 
erty herein mentloned to the Colonial Zinc Co., Limited. 

"Two hundred thousand (200,000) shares at the net prlce of thirty cents 
per share to the parties of the first part to be paid for by the party of the 
second part on or before seven months from the date of transferring the prop- 
erty herein mentloned to the Colonial Zinc Co., Limited. 

"In the event of the party of the second part failing to purchase or sell 
the amount of stock mentloned wlthin the time hereinbefore set forth, then this 
contract may at the option of the parties of the flrst part be terminated and the 
stock withdrawn from sale; aud the party of the first part shall not be 
held liable for any of the conditions named in this written contract. • • * 

"It 1r agreed by the parties of the flrst part that they will donate ten 
thousand (10,000) shares Colonial Zinc Co., Limited, as considération for the 
two directors, to serve in that capacity, said directors to be nommated and 
satisfactory to the party of the second part. This stock, however, with the 
exception of one hundred (100) shares for each director, to be pooled with 
the balance of the stock and to be sold for their beneflt pro rata with the 
other stock, If the directors désire it, otherwise they may retain the same 
and sell when desired, but no stock Is to be sold except through the party of 
the second part. 

"It is further agreed by the parties of the flrst part that the nine hundred 
and niuety-nine thousand, flve hundred (999.500) shares recelved as full pay- 
ment for the property, they will donate to the treasury of the company 
one hundred thousand (100,000) shares, the proceeds from the sale of this 
treasury stock to be devoted to acqulring new properties and the érection of 
new mills and developing the mines. 

"AU the stock of this company is to be deposited with the Knickerbocker 
Trust Company of New York, with instructions to deliver the same to the 
party of the second part upon the payment of thirty cents per share, and for 
every ten (10) shares sold, one share (1) to be a share of treasury stock and 
the proceeds to go to the beneflt of the treasury." 

The défendants filed an answer, admitted the citizenship of the 
parties as set forth in the pétition, and denied each and every other 
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allégation of the pétition. The case came on for triai before the 
court and a jury, resulting in a verdict in favor of tlie défendants. 

At the close of the évidence the court was requested to instruct 
the Jury to return a verdict for the plaintiff, submitting to the jury 
only the question of the amount of damages. This request was 
denied, and the ruling of the court thereon duly excepted to, and 
is now assigned for error. 

While there is a conflict of évidence in relation to some of the 
transactions of the parties, we think it is clearly established by the 
évidence: That the défendants desired to exploit thèse mines, form 
a corporation, and place its stock upon the market. That this is 
true is shown by the contract itself, which commenced with the 
récital, "Whereas, it is deemed advisable to exploit said property 
by organizing a company to take over such property." That to 
effect this purpose, they entered into a contract with Hartwell, who 
was acting for Joshua Brown & Co., and to whom he afterwards 
assigned the contract. That the corporation was formed and the 
stock issued as provided in the contract. That Joshua Brown & 
Co. prepared circulars or prospectuses, and furnished copies thereof 
to the plaintifï, and that the statements contained in thèse circulars 
or prospectuses were materially false. That dividends were de- 
clared and paid, as alleged in the pétition, when none were earned. 
That, instead of paying thèse dividends out of the earnings, they 
were paid out of money realized from the sale of stock. That the 
plaintifï relied upon the représentations contained in the prospec- 
tuses, and was thereby induced to purchase stock. That the stock 
was utterly worthless. That the shares of stock were issued in 
blank, and delivered to the Knickerbocker Trust Company under 
the contract with Joshua Brown & Co. That Joshua Brown & Co. 
sold a large portion of them, and for every share which they sold 
they paid to the défendants not 30 cents, but 27 cents per share, under 
the pooling clause of the contract, or as Mr. Poster, in his testi- 
mony, puts it : "Ail of the stock that was sold was sold to Joshua 
Brown & Company or Hartwell at twenty-seven cents a share net 
to us. It was sold at thirty cents, but twenty-seven cents went to 
us." That the provision of the contract, requiring deeds in fee sim- 
ple and leases with full covenants of warranty and bills of sale con- 
veying the property free from ail debts and liens to be deposited 
by the défendants with the Joplin National Bank, and then gave 
to Joshua Brown & Co. an option to purchase 67,667 shares within 
30 days, 100,000 shares within 60 days, 100,000 shares within 90 
days, 150,000 shares within 4 months, 150,000 shares within 5 
months, 200,000 shares within 6 months, and 200,000 shares within 
7 months after the deeds were deposited, was never performed. 
That the défendants never made the deeds, so that the time never 
arrived when Joshua Brown & Co. was required to exercise the 
option. That Joshua Brown & Co. never purchased the amount of 
stock specified in the contract, but, on the contrary, it sold ail of 
the stock it ever disposed of under the pooling clause of the con- 
tract, whereby 3 cents out of the proceeds of every 30 cents was the 
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property of the company, and 27 cents, as testified by Mr. Poster, 
went to the défendants. That the défendants did not pay for the 
property to the vendors as they had agreed, but, on the contrary. in 
August they made another agreement with Joshua Brown & Co., 
whereby they conveyed to the International Zinc Company, Limit- 
ed, the Free Coinage mine, subject to a mortgage for $29,550, and 
turned back to the company $115,000 of its own stock, instead of 
paying cash for the property, and turned over the property subject 
to the mortgage for $29,550; ail in violation of the provisions of 
the contract of November 20, 1899. 

The foregoing facts being, as we think, fully estâblished by the 
évidence, we are of the opinion that the défendants vi^ere liable for 
the représentations of Joshua Brown & Co., without référence to 
the question of their own moral guilt or innocence. This contract 
must be read and interpreted by a considération of ail of its provi- 
sions, and its obvions design is not to be controlled by the précise 
force of single words. Union Stockyards & Transit Co. et al. v. 
WesternLand & Cattle Co., 59 Fed. 53, 7 C. C. A. 660. And when 
so read it constitutes, as we think, an agency contract pure and 
simple. It is nothing more than an agreement with Joshua Brown 
& Co. to be the agent of défendants and the International Zinc Com- 
pany, Limited, of which the défendants had absolute control through 
the three directors, to sell 967,000 shares of stock, share and share 
alike, at the price of 30 cents per share, with the privilège of re- 
taining ail that they secured above 30 cents as their commission. 
Even if the contract is to be construed as a contract offering two 
options (a construction of which, in our judgment, it is not sus- 
ceptible), it is, we think, clear that Joshua Brown & Co. accepted 
the second, sold the stock as agents of the pool, and accounted for 
it as such. The évidence is undisputed, and Mr. Foster himself 
testified that Joshua Brown & Co. paid 3 cents of every 30 cents 
they received for a share to the company and 27 cents to the de- 
fendants, Foster and Carmichael. 

The second option required the stock of the défendants and the 
stock of the company to be pooled, sold together, and the proceeds 
divided pro rata. Joshua Brown & Co. had no option to purchase 
the stock of the company, but sold the stock of the company and 
of the défendants, without séparation, together, pooled the proceeds. 
and paid the défendants their pro rata, 27 cents, and paid to the 
International Zinc Company, Limited, its pro rata, 3 cents, upon 
every share sold. 

But, as already indicated, we think the contract before us is a 
contract of agency. A contract which empowers an agent to sell 
Personal property at any price he may see fit, and to pay the own- 
ers a fixed price when sold, and to retain the balance as his com- 
mission, is, under facts and circumstances, such as are disclosed by 
this record, an agency contract, and not a sale conditional or other- 
wise. The money to be paid by Joshua Brown & Co. was not to 
be paid upon a sale of the stock to that company, but upon a sale 
of the stock by that company. In other words, it was to account 
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for the proceeds of the sale of the stock as fixed by the contract. 
There is wanting an essential élément of a sale, an agreement to 
pay a priée. Joshua Brown & Co. took upon itself no obligation 
of this character. It assumed no debt to the défendants or the. 
International Zinc Company, Limited, Barnes Safe & Lock Co. v. 
Bloch Bros. Tobacco Co., 38 W. Va. 158, 18 S. E. 482, 22 L. R. A. 
850, 45 Am. St. Rep. 846; Met. Bank v. Benedict, 74 Fed. 182, 20 
C. C. A. 377 ; Lenz v. Harrison (111.) 36 N. E. 567 ; Monitor Mfg. 
Co. V. Jones (Wis.) 72 N. W. 44. In Re Galt, ISO Fed. 64, 56 C. 
C. A. 470, where the contract provided that the second party there- 
to should account for 60 per cent, of the list prices of goods sold, 
and would pay cash or give his notes for the goods on hand at the 
expiration of 12 months, if required by the first party, it was held 
that the contract was a contract of agency, and not of sale. Weir 
Plow Co.v. Porter, 82 Mo. 23; Ferd Heim v. Linck, 51 Mo. App. 478. 
And a contract that the second party might sell, that he should pay 
a fixed price in Farmer's notes or cash, that he should guaranty the 
notes, that the goods should be invoiced to him as bought, that the 
first party had the option to require the second party to pay the 
stipulated prices of those remaining at the end of the season, was 
held to constitute the second party an agent, and not a purchaser 
(Williams Mower & Reaper Co. v. Raynor, 38 Wis. 119) ; and this 
was the légal efïect of the contract with Joshua Brown & Co. 

In the contract under considération Joshua Brown & Co. had the 
power to sell, but the property and proceeds of it, to the extent of 
the fixed price, was the property of the International Zinc Company, 
Limited, and the défendants, for which Joshua Brown & Co. would 
hâve been liable for embezzlement if they had not accounted. Wil- 
liams Mower & Reaper Co. v. Raynor, 38 Wis. 119; Holleman v. 
Fertilizer Co. (Ga.) 32 S. E. 83 ; Nat. Bank of Augusta v. Good- 
year (Ga.) 16 S. E. 972; Fleet v. Hertz (111.) 66 N. E. 858; Brown 
V. Billington, 163 Pa. 76, 29 Atl. 904, 43 Am. St. Rep. 780 ; McCul- 
lough V. Porter, 4 Watts & S. 177, 39 Am. Dec. 68 ; Hunt v. Wyman, 
100 Mass. 198 ; Sturm v. Boker, 150 U. S. 329, 14 Sup. Ct. 99, 37 
L. Ed. 1093. 

Upon the facts established by the évidence in this case, our con- 
clusion is that the plaintifE was entitled to recover, and the jury 
should hâve been so instructed. 

The judgment of the Circuit Court must be reversed, and cause 
remanded, with directions to grant a new trial. 
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MBBRITT à CHAPMAN DERRICK & WRBCKING CO. v. MORRIS & CUM- 

INGS DREDGING CO. 

(Circuit Court of Appeals, Second Circuit Aprll 4, 1905.) 

No. 199. 

1. Salvage— Nattjejs of vSeevice— RaisiNg Sunken Vessel. 

The raising of a dredge sunk in shallow water, where there Is no dan- 
ger Involved, nor any extraordlnary means required or employed, is not 
a salvage service. 

[Ed. Note.^-For cases in point; see vol. 43, Cent Dig. Salvage, | 21.] 

2. SiiippiNG— Raising Sunken Vessel— Awabd. 

An award for services in raising a sunken dredge, based on the finding 
Of a commissioner, affirmed. 

[Ed. Note. — Salvage awards in fédéral courts, see note to The Laming- 
ton, 30 C. C. A. 280.] 

8. Same— Intebbst. 

Where there was long delay In prosecutlng a suit to recover for serv- 
ices In raising a sunken vessel, and the claim made was excessive, and, 
owing to the fact that complainant had a mofiopoly of such work, It was 
dlfflcult for défendant to obtaln proof as to the value of the services, nei- 
^ ther Interest nor costs shôuld be allowed. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

Appeâl from final decree of the District Court for the Southern 
District of New York, entered June 28, 1904, awarding the libelant 
$4,000, with iiiterest and costs, for a wrecking service in raising 
the respondent's dredge. No. 13, which sank in 18 or 30 f cet of 
water near the Erie Basin breakwater, June 36, 1898, while engaged 
in dredging the channel at that place. The opinion of the District 
Court, including the report of the commissioner, who states ail of 
the salient facts, will be found reported in 133 Fed. 154. 

Albert A. Wray, for appellant. 
Avery F. Cushman, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

'FER CURIAM. The work performed by the libelant, though 
skillful in exécution and successful in resuit, was in no sensé a 
salvage service. It had in it no élément of danger to person or 
^roperty, which is the principal factor relied on in sustaining large 
awards in salvage cases. 

The problem of raising the sunken dredge was an exceedingly sim- 
ple one; no new or difficult questions were presented for solution. 
The sinking occurred in summer, no storm was raging, the water 
was comparatively shallow, the bottom was soft mud. The moment 
the wreckers saw the situation they knew exactly what to do. It is 
true that the jamming of the spuds prevented the chains from being 
swept under the dredge in the usual manner, but the tunneling pro- 
cess was well known and had been frequently resorted to on prior 
occasions. In short, the prêteuse that there was anything extraor- 
dlnary about the work cannot be sustained. 
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We are unable to resist the conclusion that $4,000 îs an exceeding- 
ly libéral allowance for raising the dredge and yet we are met by the 
same difficulty which confronted the commissioner — the absence of 
any proof of the market value of such services and of any satisfac- 
tory basis of comparison. This condition is produced by the fact 
that the libelant holds a substantial monopoly of the wrecking busi- 
ness in the waters surrounding New York and, for heavy work, 
can make almost any price it desires, without fear of compétition. 
Nevertheless, upon such testimony as was presented to the com- 
missioner we cannot hold that bis award was erroneous. It was 
a fair compromise between the various théories, more or less spéc- 
ulative in character, which were pressed on him for considération. 
In view, however, of the long delay in the prosecution of the suit, 
the unwarranted charge of $464 in the itemized bill as rendered, 
the déduction by the commissioner of $1,000 from the claim as 
originally presented, which sum he regarded as improperly charged, 
the difficulty of obtaining proof by the respondent of the value of 
libelant's services, and in view of the peculiar circumstances of the 
case, we are convinced that we are justified in withholding interest 
on the award. Doyle's Adm'rs v. St. James Ch., 7 Wend. 178. For 
the same reasons costs should not be allowed in this court. M. & 
C. Wrecking Co. v. Chubb, 113 Fed. 173, 51 C. C. A. 119. 

The decree is reversed and the cause is remanded to the District 
Court with instructions tp deduct the sum of $1,405, being the 
amount of interest on the recovery, and in other respects to proceed 
in accordance with this opinion. 



BUENES et al. Y. BURNES et al. 

(Circuit Court of Appeals, Elghth Circuit. May 1, 1905.) 

No. 2,137. 

1. Estâtes or Deceased Peesons— Distribution of Peesonaltt befohe Ob- 

DEE or DiSTBIBUTION. 

The conveyance by administrators to distrlbutees of their respective 
shares of the perisonal property of an estate, which Is not previously au- 
thorized, but which is subsequently approved by the probate court, de- 
vests the administrators of ail tltle and interest thereln, and vests it in 
the distrlbutees as of the date of the conveyance. 

2. COEPOEATIONS— POWEB TO PUBCHASE THEIB OWN STOCK. 

In the absence of constitutional or statutory prohibition, corporations 
hâve the inhérent power to buy, to retire, and to sell their own stock. 

[Ed. Note.— For cases in point, see vol. 12, Cent. DIg. Corporations, 
§ 1530.] 

S. Same— Patment in Annupties. 

A corporation which is not organlzed to grant, purchase, or dispose 
of annuities may legally contract to pay In annual installments during 
the Uves of the vendors for property which it has corporate authorlty 
to buy, although corporations not organlzed to deal in annuities are ex- 
pressly fgrbidden to do so. The power to pay on such ternis as the 
Tendor and purchaser agrée is an indispensable Incident to the power 
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to buy and inheres In It. Such a transaction Is not a deaHiig in annu- 
Ities wlthln the meaning ot the prohibition. 

4. FiDUCiAEY Relations— Use for Personal Benefit. 

Parties lii flduciary relations are prohibited by the law from uslng 
their knowledge or power to the détriment ot their correlates. No such 
use can avail them when challenged. 

[Ed. Note.— For cases in point, see vol. 12, Cent. Dig. Corporations, 
S§ 1401-1415.] 

5. COBPOBATIONS— DiRECTOBS MAT NOT USB POWEE FOB ThEIB OwN BeNEFIT. 

Contracts and transactions between individuals and corporations of 
which they are controlllng directors or offlcers, which are unfair, in 
whlch the individuals secure an undue or unjust advantage, in which 
an antagonism between the interest of the individuals and the duty of the 
officiais results in the triumph of the former, are voidable at the option 
of the corporation or its ereditors or stockholders. 

[Ed. Note.— For cases in point, see vol. 12, Cent. Dig. Corporations, 
§§ 1413, 1414.] 

(5. Same— Thansfeb of Stock bt Vote of Majobitt fob Their Own Benefit 
Voidable. 

The transfer of stock from a corporation to a trustée for a majorlty of 
Its directors and others by the controlllng votes of that majorlty Is voida- 
ble at the instance of stockholders who are injured thereby. 

7. WiLLS— CONSTETJCTION— INTBNT ÔF TESTATOE TO PbBVAIL. 

The true end of the construction of wills Is to ascertaln the Intention 
of the testator and to carry it into efïect. 

This intention must be deduced from the entire will, because the in- 
strument without any part of it fails to clearly express the intention. 

The court should put Itself as far as possible in the place of the testa- 
tor, and then, from a considération of the instrument Itself, of the rela- 
tion of the testator to the parties afifected by It, and of the situation of 
the testator and of the parties in interest when he made it, endeavor 
to ascertain and give effect to hls Intention. 

[Ed. Note. — For cases in point, see vol. 49, Cent. Dig. Wills, §§ 955, 956, 
958, 966.] 

8.. Same— When Words of Désire, Bequest, ob Recommendation Raise 
Teust^When They Do Not. 

Words of désire, request, recommendation, or confidence in a will, ad- 
dressed by a testator to a legatee whom he has the power to command, 
create no trust In favor of the parties recommended, uniess (1) the in- 
tention of the testator to make the désire, request, recommendation, or 
confidence Imperative upon the legatee, so that he should hâve no option 
to comply or to refuse to comply wlth it, clearly appears from the whole 
wUl and the relation and circumstances of the testator when it was made, 
(2) uniess the subject-matter Is certain, and (3) unIess the beneflciaries 
are clearly designated. 

When thèse three conditions exlst, a precatory trust may be created in 
favor of the parties recommended. 

[Ed. Note. — ^For cases In point, see vol. 49, Cent Dig. Wills, §§ 1587- 
1589.] 

9. Same— Pbecatobt Trust- Test of Fibst Condition. 

The test of the flrst condition of a precatory trust is the clear inten- 
tion of the testator to imperatively control the conduct of the party to 
whom the lànguage of the will Is àddressed by the expression of the wish 
or désire, and not to commit to hls discrétion the exercise of the option 
to comply or to refuse to comply wlth the wish or suggestion expressed. 

[Ed. Note.— For cases in point, see vol. 49, Cent Dig. Wills, §§ 1587- 
1589.] 
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10. SaME— FaCTS— WOKDS OF Desiee with Declabatton That Thet shall 

Ceeate No Chabgb Raise No Tkust. 

B. devised his property to hls two brothers, "to be held and dlsposed 
of by them absolutely as thelr own property." He expressed a désire 
In hls will that thèse brothers should adopt his six chiidren as their heirs 
and devisees, so that they would share equally with their own children 
in their advancements and estâtes, and he declared that nothlng in the 
wlll, and no request, direction, or bequest made therein, should be con- 
strued to create a charge or incumbrance upon any of the property be- 
queathed to his brothers. EeU, the will did not create a trust in favor 
. of the six children, either in the estate of the testator or In the property 
of his brothers. 

[Ed. Note.— For cases In point, see vol. 49, Cent Dlg. WIlls, §§ 1587- 
1589.] 

11. Paeent and Child— ADOpnoN— Paeent's Powee to Dispose of Pbop- 

EBTT. 

One who adopts a minor as his child and heir has, while living, the 
same unlimlted power of disposition of hls property that a naturel father 
has. There can be no heir of the living. 

12. CoNTBACT— Option to Rescind fob Fbaud Lost by Delat. 

One who is induced by fraud to exécute a contract has the option to 
rescind or to afflrm It. 

Delay, silence, acqulescence, or a rétention of the fruits of the agree- 
ment for a considérable length of time after a discovery of the fraud is 
an exercise of the option to afflrm, and irrevocably ratifies the agree- 
ment. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, §§ 444r- 
446.] 

13. Same— Modification— Absence of Fbaud oe Histake. 

A contract made without fraud or mistake may not be modifled by a 
court of equity, to give either party a better bàrgain, while he retains 
ail the benefits of the original trade. 

14. Family Settlements— Not Void fob Inadequacy of Consideeation. 

Family settlements and compromises of conflicting claims to property 
are encotiraged by the courts. They will not be avoided for inadequacy 
of considération, nor without clear proof of fraud or mistake. 

[Ed. Note.— For cases in point, see vol. 16, Cent. Dig. Descent and Dis- 
tribution, §§ 319, 320.] 

15. Same— Relief in Equity— Evidence. 

Four adopted children, who were entitled to an Interest in property 
derived from their adopted fathers of the possible value of $275,000, made 
a family. settlement with one of their adopted fathers and the sons of 
the other, whereby they accepted 177 shares of stock, then worth $115,000. 
in a certain corporation, in satisfaction of their interest. Their just 
proportion of thls stock was about 243 shares more. Eleven years later, 
and after, by another agreement made four years before, they had af- 
firmed the settlement, they wrongfully took from the heirs of the parties 
who made the settlement with them their interest in certain shares of 
stock in this corporation, and when the latter brought a suit in equity 
for the restoration of this interest the adopted children prayed the court 
to make an équitable redistribution of the stock, or to permit them to 
retaln what they had taken for the purpose of righting the wrong which 
they had sufEered by the family settlement. Thé adopted father and 
the sons who participated in that settlement were dead. The stock in 
the corporation, which was worth $G50 per share when the settlement was 
made, had beeome worth $4,000 per share. The adopted children had not 
restored the shares they obtained by the settlement. Held, there was 
no equity in their clalm, and a decrpe for the restoration of the stock 
they had taken was rightly rendered. 
(Syllabus by the Court.) 
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Appeal from the Circuit Court of the United States for the West- 
ern District of Missouri. 
For opinion below, see 133 Fed. 485. 

Thèse sults présent the question whether four of the chlldren of Daniel 
D. Bornes, deceased, or ail the stockholders of the Burnes Estate, a corpo- 
ration, are the bénéficiai owners bf 300 shares of the capital stock of that 
corporation, which was the property of Calvin F. Burnes, a brother of Daniel 
D. Burnes, when he dled intestate on July 29, 1896. The capital stock of the 
corporation is dlvided into 1,000 shares. Eaeh share of thls stock is worth 
$4,000, so that the amount involved In this litlgatlon exceeds $1,000,000. 
Calvin F. Burnes owned 375 shares of this stock when he dled. Mrs. Win- 
ningham, one of the chlldren of Daniel D. Burnes, who, if the appellants are 
right, became the bénéficiai owner of 75 shares of thls stock, sold it to Lewis 
C. Burnes, in trust for the corporation, on March 10, 1902, so that the con- 
troversy Is really narrowed to the ownershlp of the remalnlng 300 shares. 
Daniel D. Burnes dled In 1867, and left surviving him six chlldren. In 1889, 
Mrs. Moore, another of thèse chlldren, sold her interest in the property 
which Is the subject of the controversy, so that only four of the chlldren of 
Daniel D. Burnes are interested In the litlgatlon before us. Thèse four chll- 
dren of Daniel are James N. Burnes, 2d, Lewis 0. Burnes, Katherine B. 
(Jatch, and Virginia D. Burnes. Thèse chlldren are the only parties In In- 
terest on the side of the appellants. Marjorle Burnes and Kennett Burnes, 
the grandchildren of James N. Bûmes, a brother of Daniel, and Frauces B. 
Burnes, the widow of Calvin C. Burnes, one of the sons of James N. Burnes, 
and the father of Marjorie, are the parties in interest upon the side of the 
appèllees. Kate H. Burnes, the wldow, and Mary V. Burnes, the daughter, 
of Calyln F. Burnes, although appellants, had no pecuniary interest in thèse 
sults, because their claims constitute a charge upon the 375 shares of stock 
which is conceded to be valid by ail the parties to the litlgatlon. For con- 
venlence and brevlty the parties in interest upon the side of the appellants 
from 1867 to the decree wIU be termed the chlldren of Daniel, although this 
désignation may at some times include one or both of the two chlldren who 
during that time parted with their interest in the property. The parties in 
interest upon the side of the appèllees will be called the descendants of James,, 
and the widow and daughter of Calvin F., who were without pecuniary in- 
terest in the controversy, wlU be styled the descendants of Calvin. The 
entlre controversy is between the chlldren of Daniel and the descendants of 
James 

Calvin F. Burnes dled the owner of 375 shares of the stock of the Burnes 
Estate, and left surviving him his widow and daughter. He died intestate, 
but left an unexecuted will. After his death an agreement was made to 
carry ont the provisions of this will between the descendants of Calvin, the 
chlldren of Daniel, the descendants of James, the Burnes Estate, and the 
Ayr Lawn Company, a corporation whose stock was owned by the Burnes 
Estate, under which the 375 shares of stock were transferred to Ayr Lawn 
Company in August, 1896, and that corporation contracted to pay to the 
widow and daughter of Calvin, or the survivor of them, $1,000 per month as 
long as either of them shonld live. The resuit of this transaction was that 
the Ayr Lawn Company nominally, and the Burnes Estate really, held this 
stock, subject to tho life estate of the descendants of Calvin, in trust for 
ail the stockholders of the Burnes Estate. In June, 1900, the bénéficiai 
ownershlp of this stock was taken from the stockholders of the corporation 
and vested in the chlldren of Daniel without notice to the descendants of 
James. The transaction of 1896 was rescinded. The stock was again vested 
in the descendants of Calvin, and they conveyed it to Lewis O. Burnes, one 
of the chlldren of Daniel, In trust for those chlldren, so that each of the five 
chlldren who were then interested in the property should hâve the bénéficiai 
ownershlp of 75 shares of it. The chlldren of Daniel agreed to return to the 
Burnes Estate $52,039.44, which that corporation had paid to the widow and 
daughter of Calvin in satisfaction of the monthly charge upon the stock, and 
also undertook to pay to them, or to the survivor of them, $1,000 per month 
as long as either of them should llve. At the time of this rescission the 
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descendants of James owned 396 shares of the stock of the Burnes Estate 
and the chlldren of Daniel owned 227 shares. The property of the corpora- 
tion was then worth more than $3,000,000, and the efiCect of the rescission 
was to take property of the value of at least $750,000 from the descendants 
of James and transfer It to the chlldren of Daniel. When this rescission 
took place the descendants of James supposed that It merely effected a change 
of trustées, and that the bénéficiai ownership of the 375 shares continued 
In the holders of the other stock of the corporation in proportion to the num- 
ber of shares they owned. In the latter part of 1902 or the first part of 
1903 they flrst learned that the effect of this transaction had been to divest 
them of ail interest in the 375 shares and to vest thelr bénéficiai ownership 
in the chlldren of Daniel. 

Thereupon Frances B. Burnes and Marjorle Burnes exhibited thelr bill 
against ail the parties In Interest to avoid the rescission and to restore the 
375 shares to the corporation, subject to the payment of the $1,000 per month 
to the widow and daughter of Calvin. Auswers, cross-bills, and many other 
pleadings followed; but the effect of ail the proceedlngs and testimony in 
the court below was that the descendants of James insisted that the 375 
shares should be restored to the corporation beeause they had been taken 
from it by fraud, while, on the other hand, the chlldren of Daniel maintained 
that they were entitled to thelr bénéficiai ownership and to receive a still 
larger share of the stock of the corporation under the wlll of thelr father 
and under a deed of adoption made by hls brothers James and Calvin in the 
year 1867. Thelr father, Daniel D. Burnes, died testate, the owner of prop- 
erty worth $40,000 in that year. He left survlving him six children. By 
his wlll he bequeathed ail bis property to hls brothers, James N. and Calvin 
F., desired them to so adopt his children as thelr heirs and devisees that they 
would share equally with thelr own children in any distribution of their 
estâtes that might be made, and provided that nothing in the wlll should 
croate any charge or incumbrance upon any of the property devlsed. On 
May 10, 1867, James N. Burnes and Calvin F. Burnes adopted by deed the 
six children of Daniel as thelr lawful heirs, but provided iu the deed that 
it was not their intention that, in case of thelr intestacy, thèse chlldren 
should receive a double inheritance, but that they should each hâve such a 
share of their joint and separate estâtes as would resuit to them from a di- 
vision of the sum of the estâtes among the whole number of their heirs, both 
lineal and adopted. In the year 1889 James N. Burnes died Intestate, and 
left surviving him his wldow, Mary S. Burnes, and his two sons, Calvin C. 
and Daniel D. Burnes, the second, and the six adopted children of Daniel, 
ail of whom were then of âge. At the time of the death of James he and 
Calvin were copartners, and the tltle to ail thelr property vested In the 
latter as the surviving partner. On June 25, 1889, after the death of James, 
the children of Daniel made a written contract with Calvin F. BiTrnes and 
|his wife, in which the wlll of their father and the deed of adoption were 
tecited at length, whereby they released Calvin and his wife from ail présent 
and future claims to any part of their estâtes, and Calvin agreed to convey ail 
his property and ail property left by Daniel to the Burnes Estate, a corpo- 
ration which they were then to form, and that he would vest in the four 
children of Daniel, who are parties in interest in thèse suits, the title to 
^"/looo of the stock of that corporation and would join in an agreement that 
a dividend of 40 per cent, should be pald upon the stock of the corporation 
annually durlng its existence. The four chlldren of Daniel made an agreement 
with the widow and sons of James at the same tlme, but this contract was 
lost and the contents of it are unknown. The corporation was formed. Ali 
the property of Calvin F. and ail the property of the estâtes of Daniel and 
of James was com'eyed to it, and 177 of the 1,000 shares of its capital stock 
were issued to the four children of Daniel. James and Calvin had thereto- 
fore advanced out of the property to the sons of James about $100,000 more 
than they had furnished to the chlldren of Daniel. But the latter were igno- 
rant of this fact until some time in the year 1899, after the death of Daniel 
D. Burnes, 2d, one of thèse sons. 

The property of thèse brothers which went to the corporation in this trans- 
action was in the year 1889 worth $650,000. If the sons of James had been 

187 F.— 50 
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chargea with the advances they had recelved, and this property had been 
then divlded between the wldow of James, the wlfe of Calvin, and the chil- 
dren of the three brothers, and a chlld's share had been glten to the wldow 
and a chlld's share to the wlfe (Rer. St. Mo. 1899, § 2937), a proper appor- 
tionment of the stock, so that each of the four cMldren of Daniel would 
hâve recelved a share of the property equal to that whlch wonid hâve been 
obtalned in thls way by each of the children of James and Calvin, would 
bave given to the four children of Daniel about 420, instead of 177, shares 
of the stock of the corporation, and would hâve increased their interest in 
its property about $160,000. They urge that the contraet of settlement of 
1889 and the division of the stock whlch was based upon It vlolated the trust 
wlth whlch the property was chargea, that the agreement of settlement was 
secured by fraud and by an unjustiflable eoncealment of the advances to the 
sons of James, and that the court should redistribute the stock of the corpo- 
ration in accordance wlth the will of Daniel, with the deed of adoption, and 
with the rules and principles of equlty. 

The court below granted the relief sought by the complainants, restored the 
375 shares to the Burnes Estate, and refused ail relief to the children of 
Daniel. BUrnes v, Burnes, 132 Fed. 485. 

Stephen S. Brown, F. W. Lchmann, and M. A. Low (John E. 
Dolman and Lewis N. Gatch, on the brief), for appellants. 

O. M. Spencer and Frank Hagerman (Culver, PhilHp & Spencer, 
Noble B. Judah, and Vinton Pike, on the brief), for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
RINER, District Judge. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The children of Daniel assail the decree, which restores the own- 
ership of the 375 shares, subject to the monthly charge of $1,000, 
to the Burnes Estate, upon the grounds (1) that this ownership 
was never legally vested in that corporation ; (3) that, if it was, 
the corporation was lawfully divested of ail interest in it in June, 
1900; and (3) that if the transfer from the Burnes Estate to Lewis 
C. Burnes, in trust for the children of Daniel, in 1900, was illégal 
or voidable, yet the rule that he who seeks equity must do ecjuity, 
and the eoncealment and injustice inflicted upon them at the time 
of the settlement of 1889 and at the time of the contraet of 1896, 
justif}' the transfer, and require a court of chancery either to sus- 
tain it or to condition its avoidance with an équitable redistribu- 
tion of ail the stock of the corporation. It is said that the title to 
the 375 shares of stock was in the administrators of the estate of 
Calvin when its transfer to the Burnes Estate was made, and that 
it never passéd frpm thèse administrators to that corporation. The 
transfer under considération was actually made to the Ayr I,awn 
Company; but, as the Burnes Estate owned the stock of that cor- 
poration, it wilj be termed a transfer to the Burnes Estate, and the 
Avr Lawn Company will thus be eliminated from the discussion. 
Calvin F. Burnes died on July 29, 1896. On August Slst in that 
year his widow fîled in the probate court a waiver of her right to 
administer upon his estate. Lewis C. Burnes, James N. Burnes, 
2d, ànd Daniel D. Burneç, 2d, were apppinted adrainistrators of 
the estate, upon an application in which they alleged that the heirs 
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of Calvin were his widow, his daughter, and the Burnes Estate. 
They then filed an inventory, in which they declared that the only 
property of this estate was the 375 shares of stock and that Calvin 
owed no debts or obligations when he died. On August 22, 1896, 
they delivered the certificate of thèse shares of stock to the de- 
scendants of Calvin and the Burnes Estate and took their receipt 
for it. On November 10, 1897, they filed their annual account and 
settlement in the probate court, in which they charged them- 
selves with the receipt, and credited themselves with the delivery 
of this certificate to the descendants of Calvin and the Burnes 
Estate. On November 14, 1898, upon due notice, their final account 
and settlement, which contained no other charges or crédits, was 
approved, and they were finally discharged by an order of the pro- 
bate court which recited that the estate of Calvin had been fully 
administered and finally distributed. On August 24, 1896, the 
children of Daniel, the descendants of James, the descendants of 
Calvin, and the Burnes Estate made the contract that thèse 375 
shares should become the property of the Burnes Estate, and that 
the latter would pay to the descendants of Calvin, or to the survivor 
of them, $1,000 per month as long as either of them should live. 
The 375 shares were thereupon transferred, pursuant to this agree- 
ment, to the Ayr Lawn Company. 

Upon the death of the owner the title to his personal property 
vests in the administrators of his estate, and not in its distributees, 
under the laws of the state of Missouri, and in a controversy be- 
tween them over its title or possession the former prevail. Smith 
V. Denny, 37 Mo. 20; Hanenkamp v. Borgmier, 32 Mo. 569; Green 
V. Tittman, 124 Mo. 372, 27 S. W. 391; Becraft v. Lewis, 41 Mo. 
App. 546 ; State v. Moore, 18 Mo. App. 406 ; Adey v. Adey, 58 Mo. 
App. 408. The Suprême Court of that state has decided that dis- 
tributees may, and that distributees may not, maintain an action 
to enforce an obligation to an estate while an administrator of it 
remains in office. State v. Stephenson, 12 Mo. 179, 183 ; Green v. 
Tittman, 124 Mo. 372, 27 S. W. 391. But administrators may vest 
in the distributees of an estate both title and possession of their 
respective shares of its property before an order of distribution is 
made by the probate court. They are but trustées, who hold the 
légal title and possession for the benefit of the distributees, and 
their conveyance to those who must ultimately be entitled to it 
estops them from again claiming it, and vests the légal as well as 
the bénéficiai ownership in the grantees. There were no creditors 
of the estate of Calvin. His descendants and the Burnes Estate 
alone claimed to be his heirs throughout the proceedings in the 
probate court. In August, 1896, the administrators conveyed ail 
the personal property of the estate to thèse claimants. This dis- 
tribution of it was reported to and approved by the probate court 
upon the settlement of their final account in November, 1898. That 
approval related back to and confirmed the conveyance of the stock, 
as of the date of its delivery, to the distributees, and no title to 
or interest in it remained in the administrators after that date. The 
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conveyance by admînistrators to distributees of their respective 
sïiares of the personal property of an estate, which is not previous- 
ly authoHzed, but which is subsequently appfoved, by the proper 
probate court, divests ail title and interest therein from the âd- 
ministrators, and vests it in the distributees as of the date of the 
conveyance. Young v. Thrasher, 48 Mo. App. 327, 334-335; 
Woerner's American Law of Administration (2d Ed.) § 519. More- 
oVer, in thé absence of fraud, the judgment of the probate court, 
to which ail persons interested in the estate of Calvin weré legally 
parties, whether they were named in the proceeding or not, and 
the written contract of 1896, which they executed, estopped the 
children of Daniel and ail ôther parties to that agreement from 
claiming that the title to this stock did not vest in the Burnes Es- 
tate. Even fraud could not réstôre that title to the admînistra- 
tors of the estate of Calvin. Its utmost effeCt would be to charge 
the title in the hands of those who received it with a trust in favor 
of its victims. The administrators of the estate of Calvin, there- 
fore, retained no right, title, or îhterest in the 375 shares of stock 
after they delivered it to the descendants of Calvin and the Burnes 
Estate on August 23, 1896. ' 

Another argument is presented in support of the claim that the 
Burnes Estate never acquired any title or interest in the 375 shares 
of stock. It is that the statutes of Missouri under which it was 
organized gave it no power to grant annuities, that the Constitu- 
tion and, the statutes prohibited it from dealing in them, and that 
upon this account its contract to pay the $1,000 a month to the 
descendants of Calvin was beyond the powers of the corporation 
and void. Const. Mo. art. 12, § 7; Rev. St. Mo. 1899, §§ 1319, 7852, 
7990. But thèse provisions of the Constitution and of' the stat- 
utes go no farther than to prohibit corporations, like the Burnes 
Estate, which are organized for pecuniary profit, but not for the 
spe'cific purpose of granting, purchasing, and disposing of annuities, 
from so doing. It is. conceded that, if the main purpOse of the 
transaction under considération had been to grant or to sell an 
annuity or to engage in the businefes of dealing in annuities, it might 
hâve fallen under the ban of thèse inhibitions. But it was not the 
intent of the people or of the Législature, and it is not the légal 
effèct or meaning of the prohibitions hère ûnder considération, to 
forbid a corporation organized for pecuniary gain to. make or dis- 
charge obligations which it is àuthorized to inciir in the transac- 
tion of its legitimate business. A corporation of this nature is 
àuthorized to pay for property, which it has the power to pur- 
chase, in cash and in monthly or yearly installments, either during 
stated periods or during the lives of the payées. Such payments 
may in fact constitute annuities; but they are the means or inci- 
dents to the accomplishment of the purpose or business which the 
corporation is àuthorized to transact, and hénce they are within 
its granted powèrs. While the powers of a Corporation are limited 
tb those expressly granted and those fairly incidental thereto, they 
include the latter as completely as the former, and they always in- 
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clude the indispensable and the suitable means to exercise thc 
granted powers. In the absence of constitutional or statutor};- pro- 
hibition, corporations hâve inhérent power to buy, to sell, and to 
retire their own stock. Commissioners v. Thayer, 94 U. S. 631, 643, 
24 L. Ed. 133; City Bank v. Bruce, 17 N. Y. 507, 511; First Na- 
tional Bank v. Salem Capitol Flour Mills Co. (C. C.) 39 Fed. 89, 
95; Lowe v. Pioneer Threshing Co. (C. C.) 70 Fed. 646, 647; In re 
S. F. Smith Lumber Co. (D. C.) 132 Fed. 618, 619 ; New England 
Trust Co. V. Abbott, 162 Mass. 148, 38 N. E. 432, 27 L. R. A. 371. 
There is no such inhibition in the state of Missouri. The purchase 
of the 375 shares by the Burnes Estate was, therefore, within its 
corporate powers, and, as it had authority to buy thèse shares of 
stock, it had the corporate power to pay for them either in cash 
or by its promise to pay thè agreed price in monthly or yearly in- 
stallments during such periods of time as should be fixed by the 
meeting of the minds of the parties. The title to the 375 shares of 
stock was therefore legally vested in the Burnes Estate in 1896, al- 
though that corporation agreed to pay for it in monthly installments 
during the lives of the descendants of Calvin or their survivor. 

Was the title to thèse shares lawfully taken from the corporation 
and vested in Lewis C. Burnes, in trust for the children of Daniel, 
in June, 1900, after the death of Daniel D. Burnes, 2d? At that 
time the children of Daniel owned 227 shares, and the descend- 
ants of James 396 shares, of the stock of this corporation. The 
transfer of the 375 shares from the Burnes Estate to Lewis C. 
Burnes, in trust for the children of Daniel, took property of the value 
of at least $750,000 from the descendants of James and vested it in 
the children of Daniel. It did more than this. It took the control 
of the corporation from the former and transferred it to the latter ; 
for the 375 shares, together with the 227 shares owned by the chil- 
dren of Daniel, constituted a majority of.all the stock of the corpo- 
ration. Lewis C. Burnes, one of the children of Daniel, procured 
this tra;nsfer. He persuaded the descendants of Calvin to demand 
a rescission of the sale and settlement of 1896. He was the prési- 
dent of the corporation. Its board of directors consisted of him- 
self and two other children of Daniel and two of the descendants 
of James. The resolutions of that board, which authorized the 
rescission of the transaction of 1896 and the retransfer of the shares 
to the descendants of Calvin, were adopted by the votes of thc 
three children of Daniel for whose benefit this action was had. 
Only one of the descendants of James, Frances B. Burnes, was 
présent when thèse resolutions were adopted, and she cast no vote. 
Lewis C. Burnes was the manager of the property, the agent 
and the confidential adviser of the descendants of James. lie failed 
to tell them, and they did not know, that the purpose and efïect of 
this transaction were to divest them of ail interest in the 375 
shares and to vest it in the children of Daniel. It is true that he 
testified that he fully informed Frances B. Burnes of its purpose 
and resuit at the time of the transaction. But she denied this state- 
ment, and testified that he assured her that its only purpose was to 
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better secure the payment of the $1,000 per month to the descend- 
ants of Calvin, and that it did not and would not in any way afïect 
the interests of the descendants of James. Her testimony upon this 
issue, and the undisputed facts that he did not inform Marjorie 
Burnes or Kennett Burnes that they were deprived of their interest 
in this stock by this transfer; that none of the descendants of 
James knew ef the agreement which he executed to hold this stock 
in trust for the children of Daniel until one of their number acci- 
dentally discovered it more than two years later, while reading 
the conveyance of Mrs. Winningham which recited it; that Lewis 
thereafter refused to permit their représentative to examine this 
contract; and that as soon as they were aware of it they took steps 
to recover this property — convince that none of them had either 
notice or knowledge that they were deprived of their interest in the 
375 shares by the transaction of June, 1900, until more than two years 
after it was consummated. The resuit is that by authority of resolu- 
tions of the board of directors of the Burnes Estate passed by the 
votes of a majority of the board which consisted of three of the chil- 
dren of Daniel, one of whpm was the président of the corporation, 
the agent and confîdential adviser of the descendants of James, 
property of the value of $750,000 was taken from the latter without 
their knowledge and transferred to the children of Daniel. The 
three children of Daniel who constituted the majority of the board 
which pa.ssed thèse resolutions were individually interested in their 
adoption to the extent of hundreds of thousands of dollars, and their 
interest was diametrically opposed to that of the corporation. Par- 
ties in fiduciary relations are imperatively forbidden by the law to 
use their knowledge or their power to the détriment of their cor- 
relates, and no such use can ever avail them when challenged in a 
court of equity. Trice v. Comstock, 57 C. C. A. 647, 651-653, 121 
Fed. 630, 634-636, 61 L. R. A. 176 j McKinley v. Williams, 30 C. C. 
A. 313, 313, 74 Fed. 94, 95. 

Contracts and transactions between individuals and corporations 
of which they are controlling directors or officers, which are unfair, 
in which the individuals secure any undue or unjust advantage, in 
which an antagonism between the interest of the individuals and 
the duty of the officiais bas resulted in the triumph of the former, are 
voidable at the option of the corporation or its creditors or stock- 
holders. Wvman v. Bowman, 62 C. C. A. 189, 191, 306, 137 Fed. 
257, 259, 374; Bradley v. Farwell, 3 Fed. Cas. 1146, 1151, No. 1,779 ; 
Koehler v. Black River Falls Iron Co., 3 Black, 715, 719, 17 L,. Ed. 
339; Wilbur v. Lynde, 49 Cal. 390, 19 Am. Rep. 645; Davis v. 
Rock Creek, etc., Co., 55 Cal. 359, 36 Am. Rep. 40; Kankakee 
Woolen Mil] Co. v. Kampe, 38 Mo. App. 229, 234 ; Union National 
Bank v. Douglass, Fed. Cas. No. 14,375; Haywood v. Lincoln 
Lumber Co., 64 Wis. 639, 647, 26 N. W. 184. The transaction 
whereby the 375 shares of stock were taken from the corporation 
and transferred to Lewis C. Burnes, in trust for the children of 
Daniel, was upon its face unfair and without justification either at 
law or in equity, and it was rightiy avoided by the court below, un- 
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less it was in fact just and fair, unless the descendants of James 
were thereby deprived of no right or interest which really belonged 
to them, and the children of Daniel secured no property or ad- 
vantage to which they were not equitably entitled. But a court 
of chancery may, in a case in which the rules and principles of 
equity demand it, compel those who seek equity to do equity, may 
condition its grant of the relief they seek with the enforcement of 
claims or equities held by their opponents, and may do complète 
justice between the parties. Farmers' Loan & Trust Co. v. Denver, 
L. & G. R. Co., 60 C. C. A. 588, 593, 126 Fed. 46, 51, and cases there 
cited ; Lynch v. Burt (C. C. A.) 132 Fed. 417, 432. 

Counsel for the children of Daniel maintain that the transfer 
of the 375 shares of stock to them in 1900 only partially righted 
the frauds perpetrated and the wrongs inflicted upon them in 1889 
and 1896, and that in equity and good conscience they are entitled 
to a still larger share of the stock of the corporation than they se- 
cured. They base this contention on the will of their father, on 
the deed of adoption, and on the claim that they were induced by 
fraud and concealment to make the contracts of 1889 and 1896. 
They insist that from the time of the acceptance of the property 
of their father by James and Calvin under his will in 1867 ail of 
the property of the three brothers was charged with a trust for the 
benefit of the children of each of them in equal shares, that prop- 
erty of the value of $100,000 was diverted from this trust and ad- 
vanced to the descendants of James prior to 1889, and that in igno- 
rance of this fact they were fraudulently induced to make the con- 
tracts of that year and of 1896, under which they consented to ac- 
cept less than their just share of the stock of the Burnes Estate. 

The first question for considération under this contention is: 
Did the will of Daniel charge his estate or the property of his 
brothers with such a trust? The material provisions of that will 
are: 

"First. I devise and bequeath unto James N. Burnes and Calvin F. Burnes, 
my brotbers, ail my real and Personal estate, wherever sltuated, ail rights 
in action, and ail property in réversion, expectancy, and of inheritance, to be 
Iield and disposed of by them absolutely as their own property." 

"Third. It is my désire that my two said brothers shall, according to the 
laws of the state of Missouri, adopt my six children, James N., Mary, Emma, 
Ivatie, Lewis, and Virginia, as their heirs and devisees, to share equally with 
their own children in any distribution of their estate or estâtes which may 
be made, and I désire that they shall hâve the care, custody, and control of my 
said children, and provide for, edueate, and maintain them until they arrive 
at the âge of twenty-one years, and longer if necessary, that they make to 
them the same advancements as they niaUe to their own children, and in 
every respect deal with them as with their own." 

"Fifth. Nothing in this will, and no request, direction, or bequest made 
herein, shall be so construed as to create a charge or incumbrance upon any 
of the property bequeathed to my brothers, James N. Burnes and Calvin 
F. Burnes." 

Reduced to its lowest terms, this instrument expresses three 
things — a devise of the property of the testator absolutely to the 
two brothers; a désire that they shall adopt his children as their 
heirs, so that they will share in their estâtes and in their advance- 
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ments equally with their own children ; and a mandate that nothing 
m the will shall create any charge upon any oî the property be- 
queathed to them. A will is "the légal déclaration of a man's in- 
tentions, which he wills to be performed after his death." 2 Black- 
stone's Com. 499. It is his will, his purpose, his intention, legally 
and eiïectively expressed. Hence the true end of ail construction 
of wills is to ascertain the intention of the testator, and, when that 
is once discovered, it prevails, regardless of inapt expressions and 
the dry words of the testament, unless prohibited by established 
rules of law. This intention must be deduced, not from spécifie 
provisions or fragmentary parts of the instrument, but from its 
entire context, from ail its provisions taken together, because the 
intention is not evidenced by any part or provision of it, or by the 
will without any part or provision, but by every part and term so 
construed as to be consonant with every other and with the entire 
testament. The court may, and it should as far as possible, put 
itself in the place of the testator when he made his will, and then, 
from a considération of the instrument itself, of the relation of the 
testator to the parties aflfected by it, and of the circumstances and 
situation of the testator, and of the parties in interest at the time of 
its exécution, endeavor to ascertain his actual intention and to carrv 
it into efïect. Smith v. Bell, 6 Pet. 68, 74, 8 L. Ed. 323 ; Colton v. 
Colton, 127 U. S. 300, 314, 8 Sup. Ct. 1164, 32 L. Ed. 138 ; Pressed 
Steel Car Co. v. Eastern Ry. Co., 57 C. C. A. 635, 637, 131 Fed. 609, 
611 ; Rev. St. Mo. 1899, § 4650. 

The crucial question in the interprétation of this will is, did the 
testator intend to impose an imperative obligation upon his broth- 
ers to apply his estate, or their property, to the equal benefît of 
ail the children of each of them, or to express a désire that they 
should do so, and to intrust to their discrétion the exercise of the 
option to comply or to refuse to comply with his wish ? In Knight 
v, Knight, 3 Beav. 148, 173-174, Lord Langdale declared the law 
upon this subject in language which has rarely, if ever, been ex- 
celled in strength and clearness. He said : 

"As a gênerai rule, It has been laid down that when property Is giren 
absolutely to any person, and the same person Is by the glver, who has pow- 
er to eommand, recommended or entreated or wished to dispose of that prop- 
erty In favor of another, the recommendation, entreaty, or wish shall be held 
to create a trust : First, If the words are so used that, upon the whole, tliey 
onght to be construed as imperative; secondly. if the subject of the recom- 
mendation or wish be certain; and, thirdly, if the objects or persons Intend- 
ed to bave the beneflt of the recommendation or wish be also certain. * ♦ * 
On the other hand, If the glver aecompanles his expression of wish or request 
by other words, from which it is to be collected that he did not intend the 
wish to be imperative, or if it appears from the context that the flrst taker 
was intended to hâve a discretlonary power to withdraw any part of tho 
subject from the object of the wish or request, or If the objects are not sueh 
as may be ascertained with sufflclent certainty, It has been held that no 
trust is created." 

It is clear that under this gênerai rule two classes of cases arise : 
One in which there is a devise to a legatee absolutely, and the 
expression of a désire, recommendation, or confidence, without 
more, that the devisee will provide for others out of a certain sub- 
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ject-matter or property; and another class in which such a devise 
and expression are accompanied by other terms from which the 
conclusion may be deduced that the testator did not intend tlie 
wish to be imperative or in which the subject of it is uncertain. 
The authorities cited by counsel for the children of Daniel in sup- 
port of their claim that his will created a precatory trust are of the 
first cl3,ss 

In Colton V. Colton, 127 U. S. 300, 8 Sup. Ct. 1164, 32 L. Ed. 138, 
the will read: 

"I glve and bequeath to my sald wlfe, Ellen M. Colton, ail of the estate, 
real and Personal, of which I shall die selsed or possessed, or entitled to. 
I recommend to her the care and protection of my mother and slster, and 
request her to make such glft and provision for them as in her judgment 
will be best." 

In Noe V. Kern, 93 Mo. 367, 369, 6 S. W. 239, 3 Am. St. Rep. 544, 
the provisions were: 

"I give, devise, bequeath unto my husband, William Ferguson, ail of my 
real and Personal estate, absolutely. • * • i make this bequest In the 
full faith that my husband will properly provide for the two children of 
my deceased brother, Simeon, whom we hâve undertaken to ralse and edu- 
cate." 

In Murphy v. Carlin, 113 Mo. 112, 20 S. W. 786, 35 Am. St. Rep. 
699, there was a devise of the remainder of the property of the 
testator, after the payment of certain legacies, to his wife, and to 
her heirs and assigns, forever, accompanied with this provision : 

"It is my will and désire that my wife continue to provide for the care, 
comfort, and éducation of Thomas Joseph Slurphy now aged nearly flve years, 
• * * and to make suitable provision for him in case of her death." 

In Bakert v. Bakert, 86 Mo. App. 83, 86, the provisions were : 

"It is my will that my sons Caldwell Bakert and Barnett Bakert hâve ail 
of my real estate. * * * It is my will that my sons Barnett Bakert and 
Caldwell Bakert support their mother and single slster off of the proceeds 
of the farm I bequeath to them so long as they may see fit and proper to 
live with my sons." 

In none of thèse cases, or of any of the other cases cited by coun- 
sel for the appellants .which sustain precatory trusts, did the wills 
contain other terms which declared or indicated that the expression 
of the will, désire, or confidence was not intended to create any 
trust upon the property devised. The will hère under considéra- 
tion differs from those which were the subjects of the décisions 
cited in this: that it contains a distinct paragraph which com- 
mands that: 

"Nothing in this will, and no request, direction, or bequest made herein, 
shall be so construed as to create a charge or Incumbrance upon any of the 
property bequeathed to my brothers." 

In Briggs v. Penny, 3 Macn. & Gord. 546, 554, the Lord Chancel- 
ier, in discussing this subject, said: 

"I coneelve the rule of construction to be that words accompanying a glft 
or bequest, expressive of confidence, or belief, or désire, or hope that a par- 
ticular application will be made of such bequest, will be deemed to import 
a trust upon thèse conditions : First, that they are so used as to exclude ail 
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option or discrétion in the party who Is to aet, as to hls actlng accordlng to 
them or net ; secondly, the subject must be certain ; and, thirdly, the objects 
expressed must net be too vague or indeflnite to be enforced." 

In Williams v. Williams, 1 Simons, N. S. 358, 369, Vice Chancel- 
lor Cranworth declared that: 

"The point really to be declded In ail thèse cases Is whether, looking at the 
whole context of the will, the testator has meant to impose an obligation on 
the legatee to carry hls express wishes into etCect, or whether, having ex- 
pressed his wishes, he has meant to leave It to the legatee to act on them 
or not, at his discrétion." 

In Story's Eq. Jur. § 1070, the author thus states the resuit of the 
authorities: 

"Wherever, therefore, the objects of the supposed recommendatory trusts 
are not certain or definite; wherever the property to which It is to attach 
is not certain or definite ; wherever a elear discrétion and choice to act or 
not to act Is given ; wherever the prior dispositions of the property import 
absolute and uncontrollable ownership — in ail such cases, courts of equity 
will not create a trust from words of thls character." 

In Warner v. Bâtes, 98 Mass. 274, 277, Chief Justice Bigelow 
declared that the test of a precatory trust was : 

"That to create a trust It must clearly appear that the testator Intended 
to govern and control the conduct of the party to whom the language of the 
will is addressed, and did not design it as an expression or indication of that 
which the testator thought would be a reasonable exercise of a discrétion 
which he intended to repose In the legatee or devisee." 

This déclaration was approved bv the Suprême Court in Colton 
V. Colton, 127 U. S. 300, at page 314, 8 Sup. Ct. 1164, at page 1170. 
33 L. Ed. 138. 

In Hess v. Singler, 114 Mass. 56, 59, 60, there was a devise of the 
residue of the estate to the son of the testator, his heirs and assigns, 
forever, and a further clause in the will in thèse words : 

"I hereby signify to my said son my désire and hope that he will so pro- 
vide by will or otherwise that, in case he shall die leuviiig no lawful issue 
livlng, the property which he will faite under this will shall go iu equal 
shares" to certain persons therein named. 

Gray, C. J., afterwards Mr. Justice Gray of the Suprême Court, 
delivered the opinion of the court, which denied the création of a 
precatory trust, and said : 

"In order to create a trust, it must appear that the words were intended 
by the testator to be imperative ; and, when property is given absolutely 
and wlthout restriction, a trust is not to be lightly imposed upon mère words 
of recommendation and confidence." 

The tendency of the modem décisions, both in England and in 
this country, is to restrict the practice which deduces a trust from 
the expression by a testator of a wish, désire, or recommendation 
regarding the disposition of property absolutely bequeathed. 2 
Story's Eq. Jur. § 1069 ; Lambe v. Eames, L. R. 10 Eq. Cas. 267 : 
In re Hutchinson and Tenant, L. R. 8 Ch. Div. 540; Pomeroy's Eq. 
Jur. (2d Ed.) § 1015; Foose v. Whitmore, 82 N. Y. 405, 406, 37 
Am. Rep. 572. 

In the case of In re Hutchinson and Tenant, supra, a testator gave 
ail his property to his wife "absolutely, with full power for her to 
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dispose of the same as she may think fit for the benefit of my family, 
having full confidence that she will do so" ; and the court said : 

"Both on prlnciple and In consonance with the most modem authorities, 
I décide that the widow took absolutely." 

In Corby v. Corby, 85 Mo. 371, 395, after reviewing many cases, 
the Suprême Court of Missouri says : 

"Thèse cases and the case referred to in the opinions of the judges, and 
the eutire current of modem authorities, too numerous for citation, hâve 
established the rule that trusts are not to be created for the purpose of carry- 
ing ont the declared wishes or confidences of a testator until he himself by 
his will bas manifested a clear Intention of creating a trust." 

Pomeroy in his work on Equity Jurisprudence, § 1016, says : 

"Upon the authority of the more modem décisions the whole doctrine may 
be summed up in a single proposition : In order that a trust may arise f rom 
the use of precatory words, the court must be satisfled from the words them- 
selves, taken in connection with ail the other terms of the disposition, that 
the testator's intention to create an express trust was as full, complète, set- 
t!cd, and sure as though he had given the property to hbld upon a trust de- 
clared in express terms in the ordinary manner. Unless a gift to A., with 
precatory words in favor of B., is in fact équivalent in Its meaning, inten- 
tion, and effect to a gift to A. 'in trust for B.,' then certainly no trust should 
be inferred." 

From the authorities to which référence has now been made, and 
from others too numerous for review, which treat of this subject, 
thèse rules are fairly deducible: There is a simple, sure, and fa- 
miliar form of bequest to raise a trust, which consists of a devise to 
the legatee in trust for the beneficiary, and a failure to use it indi- 
cates an intention to avoid the création of a trust. Words of désire, 
request, recommandation, or confidence in a will, addressed by a 
testator to a legatee whom he has the power to command, create 
no trust in favor of the parties recommended, unless (1) the inten- 
tion of the testator to make the désire, request, recommendation, or 
confidence imperative upon the legatee, so that he shall hâve no 
option to comply or to refuse to comply with it, clearly appears 
from the whole will and the relation and circumstances of the tes- 
tator when it was made, (2) unless the subject-matter of the wish 
or recommendation is certain, and (3) unless the beneficiaries are 
clearly designated. When thèse three conditions exist, a precatory 
trust may be raised. The test of the création of the trust is the 
clear intention of the testator to imperatively control the conduct 
of the party to whom the language of the will is addressed by the 
expression of the wish or désire, and not to commit to his discré- 
tion the exercise of the option to comply or to refuse to comply with 
the wish or suggestion expressed. 

It is not now difficult, in the light of the décisions to which réf- 
érence has been made and the rules of law deducible frorri them, 
to détermine the question whether or not a trust was raised by 
the will of Daniel D. Burnes. At the time he executed it he was 
a widower with six children, the oldest of whom was 14 years 
and the youngest but a few months of âge. He had two brothers, 
who were active business men. He was a lawyer. He knew that 
a devise to his two brothers in trust for his six children would 
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establish an îniipregnable trust. He knew that a bequest to the 
two brothers on condition that thpy adopt the six children in such 
a way that they should share equally with their own in their ad- 
vancements and estâtes would, if accepted by the legatees, create 
a valid trust. He made no such devises, and from this fact the 
presumption unavoidably arises that he intended to create no such 
trusts. He bequeathed ail his property to his brothers, "to be held 
and disposed of by them absolutely as their own property." He 
expressed a désire that they should so adopt his children that they 
would share equally with their own in their advancements and es- 
tâtes. If he had left this subject hère, and the two brothers had 
accepted the bequest as they did, the question might hâve been 
debatable whether or not he intended to charge his estate with a 
trust or to condition their acceptance of it with the création of a 
trust in their property. This fact evidently did not escape the tes- 
tator, and he removed the doubt. He added to his will another 
clause, wherein he declared his intention upon this subject in un- 
mistakable terms. He willed that : 

"Nothing In this will, and no request, direction, or bequest made hereln, 
shall be so construed as to create a charge or Incumbrance upon any of the 
property bequeathed to my brothers James N. Burnes and Calvin F. Burnes." 

The légal knowledge and character of the testator, his intimate 
acquaintance with the ability and dispositions of his brothers, his 
failure to devise his property in trust, or to condition its acceptance 
with the charge of a trust upon the property of his brothers by the 
use of any of the customary and simple forms of devise for such 
purposes, and his clear déclaration in the fifth paragraph of his will 
of his intention that there should be no such charge, converge upon 
the mind with compelling power, and leave it no other rational con- 
clusion than that he neither intended to, nor did, create any trust in 
favor of his children, either in the estate which he left or in the 
property of his brothers. Trusting, and, as the event proved, wisely 
trusting, in the ability, industry, frugality, and affection of his 
brothers, he intended to, and he did, devise his property to them 
without charge or incumbrance. He intended to confide and he did 
confide to their discrétion the exercise of the option to fulfiU or to 
refuse to gratify the désire he expressed in the third paragraph of 
his will, and no trust in favor of his children arose under that in- 
strument. 

The conclusion that the will of Daniel created no trust strikes 
down the chief proposition upon which the claim of his children 
to secure an avoidance or disregard of the contracts of 1889 and 
1896 and a redistribution of the stock of the Burnes Estate is 
founded. That proposition is that they were induced to make thèse 
àgreements by the fraudulent concealment of thè fact that Calvin 
and James had advanced to the descendants of the latter about 
$100,000 more than they had furnished to the children of Daniel. 
If the property derived from the three brothers had been charged 
with a trust, or if any obligation or duty had been imposed upon 
James and Calvin to make equal advances while they lived to their 
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adopted and their natural children, this fact would hâve been ma- 
terial to the rights of the parties in 1889, and might well hâve in- 
fluenced the terms of the settlement. We hâve seen that no such 
trust, obUgation, or duty was imposed by the will. Neither was it 
by the deed of adoption which followed the will. That instrument 
went no farther than to make the six children of Daniel equal heirs 
of James and Calvin in case of their intestacy. But one who adopts 
a minor as his child and heir has, while living, the same unlimited 
power of disposition of his property that a natural father has. 
Steele v. Steele, 161 Mo. 566, 573, 574, 61 S. W. 815. Hence the 
fact that a gift or advancement of $100,000 had been made to the 
descendants of James prior to his death was entirely immaterial to 
the rights of the parties after his decease, and to the contracts of 
1889 and 1896, and the ignorance of the children of Daniel concern- 
ing it, or its concealment from them, présents no substantial ground 
for the avoidance or répudiation of the settlement they made. 

It is, however, earnestly argued that the distribution of the stock 
under thèse contracts was violative of the légal rights of the chil- 
dren of Daniel, that it was inéquitable, that in 1889 Calvin was the 
father by adoption of the children of Daniel, and, as surviving part- 
ner of his brother, the trustée of ail the property, and that by the 
use of his fiduciary relation, of his power as trustée, and of a threat 
that, if the children refused to exécute the contract of that year, 
they must enforce their rights in the courts, he induced them to 
make the agreement under which the stock was divided, and that 
on account of thèse facts the court should make an équitable redis- 
tribution of it. The contract of 1889 was obviously intended to con- 
stitute a final settlement of the daims of ail parties to it to any 
share in the estate of James, in the property of Calvin, or in the 
stock of the new corporation then to be formed. The unsigned will 
of Calvin and the agreement of 1896 were but the exécution of that 
settlement. It may be, as counsel insist, that the agreement of 1889 
did not legally deprive the children of Daniel of their expectancy 
in the estate of Calvin, and that upon his death they were legally 
entitled to their shares of his estate as his heirs, notwithstanding 
the contract of 1889. Nevertheless the évidence, the acts, and the 
silence of the parties, whereby they affirmed and preserved the 
distribution of 1889 throughout the administration of the estate 
of Calvin and for 11 years after it was made, until Calvin and every 
one who was an active party to it in the interest of the descendants 
of James, were dead, demonstrate the fact that the minds of ail the 
parties to that settlement met in 1889 upon the proposition that the 
contract of that year finally fixed and determined the interests of ail 
in ail of the property derived from the three brothers, and that from 
this conclusion their minds never parted until after the death of the 
last active maie member of the descendants of James. The con- 
tract of 1889 and the equity of disregarding it must accordingly be 
considered upon the theory that it was a final settlement of the in- 
terests of the parties to it in the estate of James, in the property ol 
Calvin, and in the corporation that was to be formed. 

An exact statement of the interests of the various parties in the 
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property which is the subject of this controversy is not material 
to the détermination of the questions presented, and it is not at- 
tempted. The statement of facts in this regard is only intended 
to generally portray the situation of the parties and their interests. 
When the settlement was made an équitable distribution of the 
stock would hâve assigned to the four children of Daniel, who 
seek the redistribution, about 243 more shares than they actually 
received, and wOuld hâve increased their interest in the property 
of the corporation about $160,000. But they had no légal right 
to any shares of this stock, to any interest in this corporation, or 
to any share in the property of Calvin. The limit of their légal 
rights when the settlement was made was to receive four-ninths 
of the estate of James, which would hâve been a share of the prop- 
erty of that estate worth $145,000. They received by the settle- 
ment 177 shares of the stock of the Burnes Estate, which was then 
worth about $115,000. They received less than their share; but 
they were not alone in this situation. Calvin himself received only 
375 shares, when he was legally entitled to 500. The interest he 
secured in the corporation was worth $79,000 less than his légal 
share. The fact undoubtedly is that the contract and distribution 
evidenced a compromise of conflicting claims to the property, under 
which the descendants of James secured more, while Calvin and 
the children of Daniel obtained less, than their just shares, perhaps 
in considération that the entire property should be preserved intact 
and kept under the successful management of Calvin and the sons 
of James. Whatever the Considération was, the eflfect of the set- 
tlement, stated in the most favorable light for the four children of 
Daniel, was this: They paid a possible $275,000 in property, of 
which they were then legally entitled to only $145,000, for stock 
of the Burnes Estate which was worth only $115,000. But the fact 
that one pays too much for property which he buys, or that he sur- 
renders a part of his property or of his rights to secure a compro- 
mise of conflicting claims to it, furnishes no sound reason for a 
rescission of the sale, or for a répudiation or modification of the 
compromise. Smith v. Smith, 36 Ga. 184, 191, 193, 91 Am. Dec. 761. 
Calvin, indeed, held ail the property as trustée for the parties in 
interest. He was the adopted father of the children. of Daniel 
He occupied a fiduciary relation to them which imposed upon him 
the dut}' of fair dealing, of a full disclosure of ail material facts, 
and of the utmost good faith, and prohibited him from securing 
any advantage to himself or to others by the use of his relation 
or position. But did he fail to discharge this duty or violate this 
inhibition? The advances to the sons of James and the value of 
the estate of Daniel in 1867, of which much is said in argument, 
were facts which did not condition and were not material to the 
rights of the parties or to the terms of the contract in the year 1889, 
and the failure to disclose them was no breach of his duty. He 
spread the will and the deed of adoption before the children of 
Dafiiel and embodied them in the contract of settlement. He and 
James had taken thèse children into their families, provided them 
with a home, maintained, cared for, and edUcated them with their 
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own children from the death of theîr father in 1867 until they ar- 
rived at years of maturity. When the boys became of âge they 
were employed at small salaries in the opération of the property. 
When the agreement of settlement was made ail the children of 
Daniel were of âge. Those who caused this controversy had en- 
joyed a business expérience of some years. James N., the younger, 
was 35 years, and Lewis C. Burnes was 28 years, old. One of the 
daughters was married to a lawyer, who considered, discussed, and 
refused the settlement, and she then sold her interest in the prop- 
erty. Thèse children were not ignorant that much more money had 
been advanced to and spent by the descendants of James than they 
had received. They had not known of the will of their father or of 
the deed of adoption until the year 1889, but they were aware of 
them and the advisability of accepting the proposition embodied in 
the contract as a final settlement of their rights in the property 
under them had been the subject of considération, discussion, and 
conférence among them for at least four months before the contract 
was finally executed. They had once agreed to refuse to make it. 
Wiser cbunsels, however, subsequently prevailed, and ail signed 
it but Mrs. Moore. This is not a case where a trustée took ad- 
vantage of his relation to his cestuis que trust to conceal material 
facts and to secure an advantage for himself. He, like the children 
of Daniel, received less than his lawful share. 

It is, however, insisted that he used his power and relation un- 
justly to the advantage of the descendants of James, and that this 
is equally fatal to the settlement as his use of them for his own 
benefit. But does the record sustain this charge ? While it is true 
that the descendants of James obtained more than their just share 
of the stock, a careful perusal of the évidence fails to satisfy that 
they secured it through any unjust influence or censurable act of 
the trustée. His threat to the children of Daniel that they must 
accept the compromise ofïered by the agreement or secure their 
rights from the courts can hardly be said to be reprehensible, in 
view of the fact that such must hâve been the resuit of his failure 
to induce the conflicting claimants to agrée, and that courts are 
established for the express purpose of protecting and enforcing 
such rights. , What controversy he had with the descendants of 
James, how strenuous were his efforts to secure their approval 
of the settlement before they consented to the compromise, we 
cannot know, because the mouths of Calvin and of the sons of James 
had been closed in death before thèse suits were instituted. The 
évidence does not présent a case where the trustée wrongfully used 
his fiduciary relation to deprive any of his cestuis que trust of their 
just rights. It discloses a case, rather, where the trustée, stand- 
ing between two contending factions, sacrificed $79,000 of his own 
property to préserve peace in his family, to effect a settlement of 
conflicting claims, and to keep the property of the children of Dan- 
iel, as well as that of ail the other members of his family, under 
the management of those who had raised and educated the former 
and had so cared for their financial interests that their property, 
which was not worth more than $40,000 in 1867, had become of 
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the value of at least $200,000 when the settlement of 1889 was 
made. When this settlement was made the children of Daniel 
were of âge and the sons had experienced the benefit of many years 
of business activity. They knew ail the material facts which con- 
ditioned their rights. They were not induced to exécute the agree- 
ment of compromise by fraud, and there is no sound reason why 
a court of equity should now interfère to avoid it, Or to assist them 
to repudiate it. On the other hand, there are insuperable objections 
to such a course. 

The descendants of James hâve relied and acted upon the con- 
tract of settlement for 13 years without notice of objection to it, 
and the children of Daniel by their assent to it are estopped from 
assailing or repudiating it and the courts from assisting them to 
do so. Even if the fiduciary relation and power of the trustée, 
Calvin, had obscured their mental vision and fraudulently induced 
them to assent to the settlement in 1889, they must hâve discovered 
this fact when ail this power and influence were removed by his 
death in 1896, and their silence for four years thereafter, much 
more their exécution of the contract of 1896, in performance of that 
of 1889, irrevocably ratified the settlement. The law gives one who 
is induced by fraud to make a contract the option to rescind it. But 
it imposes upon him the duty to exercise that option with ail con- 
venient speed after his discovery of the fraud. He may not specu- 
late upon it. He may not lie in wait until time and change make 
his interest plain, and then make his choice. Silence, delay, ac- 
quiescence, or the rétention of the fruits of the agreement for any 
considérable length of time after the discovery of the fraud, consti- 
tutes a complète and irrévocable ratification of the transaction. 
Rugan V. Sabin, 3 C. C. A. 578, 580, 53 Fed. 415, 418; Kinne v. 
Webb, 4 C. C. A. 170, 174, 54 Fed. 34, 38 ; Wheeler v. McNeil, 41 
C. C. A. 604, 607, 608, 101 Fed. 685, 688, 689. 

The restoration of the status quo as far as possible, and hence 
Ihe return of the fruits of the contract, if that may be donc, is in- 
dispensable to its rescission or répudiation. One may not retain 
the benefits and renounce the burdens of his agreement. Nor can 
he retain the fruits of a bad bargain and maintain a suit for enough 
more to make it a good one. The four children of Daniel still 
keep the 177 shares of the stock of the Bûmes Estate, which were 
worth $115,000 in 1889, and which are now, with the 375 shares 
returned to the corporation and retired, worth $1,100,000, and ask 
a court of equity to sweeten their trade by transferring to them 
other shares worth many hundred thousand dollars more. They 
purchased the 177 shares, now worth $1,100,000, with propertv 
worth no more than $275,000 in 1889. Their rétention of the fruits 
of their bargain through ail thèse years is alike fatal to a claim for 
the rescission of their agreement and to their prayer to the chancel- 
lor to make for them a better bargain. McLean v. Clapp, 141 U. S. 
429, 12 Sup. Ct. 29, 35 L. Ed. 804; The Ernest M. Munn, 13 C. C. 
A. 610, 511, 66 Fed. 356, 357; Grymes v. Sanders, 93 U. S. 55, 62, 
23 L. Ed. 798; Breyfogle v. Walsh, 80 Fed. 172, 176, 177, 25 C. C. 
A. 357, 362. 
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For obvious reasons of public policy, compromises of conflicting 
claims by family settlements are encouraged by the courts, and they 
may net be avoided or disregarded for mère inadequacy of consid- 
ération, or except upon clear and convincing proof of grave fraud 
or mistake. Stapilton v. Stapilton, 1 Atk. 2, 3 White & Tudor's 
Lead. Cas. in Equity, pt. 2, p. 920 ; Suprême Assembly v. Campbell, 
17 R. I. 402, 22 Atl. 307, 13 L. R. A. 601; In re Palethorp's Estate, 
168 Pa. 101, 31 Atl. 885. 

A court of equity may condition its grant of relief to those who 
seek its aid by the requirement that they shall do equity to their 
opponents, although the latter hâve been barred by limitation or by 
lâches from successfuUy seeking that equity by an independent 
suit. But it may not require them to do inequity, and it must be 
satisfied that its condition is just and équitable before it imposes 
it. Ail the active participants on the part of the descendants of 
James in the settlement of 1889 died before the claim of the chil- 
dren of Daniel to repudiate it was made. Marvelous changes of 
conditions and values hâve occurred since that date. A share 
of stock in the Burnes Estate, which was worth $650 in 1889, now 
has a value of .$4,000. Before the contract of 1889 the four children 
of Daniel were entitled to no stock in the Burnes Estate, and with- 
out it thcv would probably never hâve secured any. For a possible 
$375,000 they hâve secured stock now worth more than $1,000,000. 
Rescind this settlement, restore their stock to the corporation, and 
grant them their $375,000 and interest, and they lose far more than 
they gain. Hence they do not seek this relief. But they may not 
at the same time approbate and reprobate. The contract must 
either be afErmed or rescinded. Aiïïrm it, and they are conclu- 
sively estopped from claiming a larger share in the corporation than 
they agreed to accept for their interest in the property. Turn it 
as we may, view it from whatever point, there is no foundation at 
law, and no equity, in the claim of the four children of Daniel that 
to the 177 shares which they bought, and which they still retain, 
hundreds of thousands of dollars should be added, either by a re- 
distribution of ail the stock of the corporation, or by their rétention 
of the 300 shares which they wrongfully took from the Burnes Es- 
tate; and there was no error in the refusai of the Circuit Court to 
grant them any relief of this nature. 

The decree below is sustained by the évidence, it is in accordance 
with established rules and principles of equity, and it must be 
affirmed. It is so ordered. 
137 P.— 51 
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JOHN DEERE PLOW 00. V. McDAVID. 

In re JOHN DEERE PLOW 00. 

(Circuit Court of Appeals, Eighth Circuit Aprll 19, 1905.) 

No. 2,117, 43. 

1. CONTBACTS— CONSTBTTCTÏON— CONDITIONAI. SALES— AgENOT. 

Clalmant contracted to conslgn goods to a bankrupt according to sched- 
nles and certain requests of the bankrupt, which agreed to pay traus- 
portation charges, furnish warehouse ,room, pay taxes, lleenses, and reuts, 
keép the goods Insured, and be persoiially llable for any damage to goods 
while in Its custody, to make ail reasonable efforts to sell the goods, not 
to sell other makes to the exclusion of goods consigned under the cou- 
trajet, and to sell for enough more than tjie net schedule priées to pay 
freight, taxes, expenges, charges, and commission for handling and selling 
the goods, which should be the différence between the net ahiovints and tlic 
gross amounts recelred from the sales. The contract expressly provided 
as to what warranties should be given, and entitled clalmant to require 
the goods to be returned. The bankrupt ordered goods under this con- 
tract, agreelng to pay therefor in par funds or give notes, and agreed that 
the title and ownership of ail goods should remain In the clalmant, whieh 
should be subject to its order until paid for. Meld, that the contract 
was one of agency, and not a contract of conditional sale. 

[Ed. Nota — For cases in point, see vol. 43, Cent. Dig. Sales, § 1335.] 

2. Same— Prefebbed Claims— Trust Funds. 

Where a bankrupt Improperly mingled funds belonging to Its principal 
with its own funds, and It was not shown that the trust funds, either in 
their original or a substituted form, came Into the hands of the bank- 
rupt's trustée, the principal was not entitled to a préférence therefor. 

[Ed. Note.— For cases in point, see vol. 6, Cent. Dig. Bankruptcy, § 539.] 

8. FEDERAL Courts— RuLE or Décision. 

Whether a créditer of a bankrupt is entitled to a préférence on the 
ground that the claim is based on the bankrupt's misappropriation of a 
trust fund, does not dépend on the construction of the contract between 
the parties, but on a rule of préférence In equity, as to which the féd- 
éral décisions, and not those of the state where the contract was made, 
must control. 

[Ed. Note. — State laws as rules of décision in fédéral courts, see notes 
to Wllson V. Perrin, 11 O. 0. A. 71 ; Hlll v. Hlte, 29 0. C. A. 553.] 

Appeal from the District Courtof the United States for the West- 
ern District of Missouri. 

The following is the opinion of the court below (Philips, District 
Judge): 

The Btatute of thls state (section 3412, Rev. St. 1899) provides that: "In 
ail cases where any personal property shall be sold to any person, to be 
paid for in whole or in part In Installments, or shall be leased, rented, hlred 
or dellvered to another on condition that the same shall belong to the per- 
son purchasing, leasing, rentlng, hlrlng or recelving the same whenever the 
amount paid shall be a certain sum, or the value of such property, the tltle 
to the same to remain in the vendor, lessor, renter, hirer or deliverer of the 
same, untll such sum, or the value of such property, or any part thereof, 
shall bave been paid, such condition. In regard to the tltle so remalning 
until such payment, shall be vold as to ail subséquent purchasers in good 
faith, and credltors, uniess such condition shall be evldenced by wrlting exe- 
cuted, acknowledged and recorded as provided in cases of mortgages of Per- 
sonal property." This statute was enacted to put an end to the abuses in 
cident to what is known in this state as "conditional sales of Personal prop- 
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erty," whereby, under agreements between the vendor and yendee, undis- 
closed to the public, the tltle to the property should remain in the vendor in 
the nature of a lien until the purchase money should be paid. Upon the faith 
of the ostensible ownership of the party in possession, crédit would be ex- 
tended to him by third parties, and when they sought to subject the property 
to attachment or exécution such vendor would interpose, and claim the prop- 
erty under the assertion that the title had never passed from him. To ef- 
fectuate the declared public policy of the state in this statute, the courts 
of this State hâve given to It a broad and rigid construction, to the eff ect that 
its policy was for "inspiring confidence that in ail sales of Personal property, 
when possession was delivered to the vendee, as to credltors and purchasers 
the vendor's title must be held to hâve been absolutely passed, unless upon the 
public registry books of the land there appear In the manner provided by law 
some réservation of a right therein." Straiis v. Rothan, 102 Mo. 266, 14 S. 
W. 940. Or, as stated in Johnson-Brinkman Co. v. Central Bank, 116 Mo. 
571, 22 S. W. 813, 38 Am. St. Bep. 615, it "was manifestly intended to Invall- 
date numerous devices which had sprung up for the évasion of the statute." 
This court's observation is that no class of business concerns se assiduously 
and persistently seek to eircumvent and get around this statute as manufac- 
turers and vendors of machinery, and the like, who seek to exploit thelr 
products in the country districts through local agents. Unwilling, for trade 
reasons, to sell outrlght on crédit, or to net hâve it known to the public the 
terms upon which the goods are commltted to the given party for sale, they 
call to thelr assistance the most astute counsel to construct contracta after 
such a fashion that, while Imposlng upon the retailer ail the burdens of a 
purchaser, If insolvency or bankruptcy overtake him he may be held tech- 
nlcally to be a mère factor. This court îs constantly plagued with thèse con- 
troversies, when It is withln the power of such merchants by a plain and 
unambiguous contract to place its relationship to such goods beyond reasonable 
debate. And it is a wholesome rule that where such contracts, drawn by 
such claimants, aïe ambiguous or uncertain, to construe them most strongly 
against the claimant. Gillet v. Bank, 160 N. Y. 549, 55 N. E. 292. 

In re Rabenau, 118 Fed. 471, this court took the pains to dlscuss in détail a 
contract quite germane in many Important respects to the one under review. 
In récognition of the principles of law therein announced this court thought, 
in afflrming the action of the référée, that was décisive of this case. The 
propositions there asserted, supported by controlllng authorities, may be 
summarized as follows : If the goods are conslgned to be sold for the con- 
signor, who is to regulate the priée and terms of sale, the factor is an agent, 
and the contract is one of ballment. But if the consignée is to sell upon terms 
fixed by himself, and Is bound to pay to the consigner a flxed price, the con- 
tract is one of sale. If the consigner may sell at any price he likes, and re- 
çoive payment, though he Is bound if he sells the goods to pay the consigner 
for them at a fixed price and a fixed time, it is a sale. When the identical 
thing delivered is to be restored, or In its altered form of money, the con- 
tract is one of ballment, and the tltle to the property Is not changed; but 
when there is no obligation to restore the spécifie article, and the recelver 
is at liberty to return another thlng of equal value or the money value, he 
becomes a debtor to make a return, and the title to the property is changed ; 
It is a sale. And, further, it is of no conséquence how often or posltively it 
may be asseverated, in the form of the contract, that the party of the first 
Ijart, as principal, eonsigns to the party of the second part, as agent, on com- 
mission, and the llke. This wlll be treated by the courts as mère words with- 
out controlllng effect, if, taking the whole instrument by its four or eight 
corners, and ail the collatéral facts, in pari materia, it appears in its essence 
to be that the consignée is at liberty to sell at a priée and on terms fixed 
by himself, belng answerable to the owner for a fixed price, it is none the 
less a sale. 

Stripped of mère formalism, It Is apparent from the contract In question 
that the burdens cast upon the Hynies Buggy & Implement Company are what 
would be imposed upon and assumed by any vendee. It was to pay frelght- 
age, the taxes, the Insurance, to house and care for the goods, pay ail ex- 
penses of their sale, and to bear any and ail loss of their destruction or de- 
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terloration, while answerable to the party of the flrst part for the flxed prlce. 
I am unable to flnd la this eontract any express provision flxing a time 
when the consignée could, of his own motion, return ttie goods. The only 
provision touching thls aspect of the case is the following : "It is f urther 
agreed that this. eontract Is to remain in force unless cancelled and annulled 
by said flrst party until Oct. Ist, 1904, at which tlme said second party agrées 
if required by said flrst party, to return ail goods remainlng on hand unsold 
at the expiration of this eontract to them at their warehouse in Kansas City, 
in good order and free of ail frelghts and charges." From which it appears 
that the return of any unsold. goods depended solely upon whether it be "re- 
quired by said flrst party." If the party of the first part does net require the 
return, the party of the second part cannot compe! it The eontract in this 
respect is wholly unilatéral. 

Turniag to the testimony of the managing représentative of the claimant, 
it appears that at the end of each year the agent of the company visited the 
house of Hymes Buggy & Implement Company and took an inventory of the 
goods on hand, and left them there. In its praetical effeet, this was notbln.sj; 
more than means of ascertaining whether or not the house had sold more goods 
than it had accounted and pald for. There was no time flxed when this 
process or course might end, except that, "should the second party hereto sell 
out or otherwise dispose of his business at any time prier to the expiration 
of this eontract, the right to déclare this eontract cancelled and annulled 
from and after the date of such sale or transfer is reserved to party of flrst 
part without préjudice." Aside from this provision, bearing the earmarks of 
a condltional sale, its évident purpose was to safeguard the vendor against 
loss In such contingency. If the Hymes Buggy & Implement Company sold 
the goods on time, It was required to take good notes, guarantled by its in- 
dorsement thereon. The object of this clearly was to better the security of 
the vendor for the purchase money. The balance, after satisfying the ven- 
dor's claim, was to be returned to the vendee. Just as in the case of other 
conditlonal sales, the goods were to be paid for when sold by the vendee for 
cash. The so-called consignée, like any other vendee, was left at full liberty 
to sell the goods at any priée he might obtain, and pocket the profits; and, 
If he saw fit to sell at a less sum than that for which he was to respond to 
the vendor, ,he must pocket the loss. The fact that the consignée was to 
report monthly his sales, and make payments thereon, does not alter the 
status of the vendor and vendee. In re Êabenau, 118 Fed., loc. cit. 475. 

The Court of Appeals of this state (which bas most to do with thèse trans- 
actions because the amount in controversy usually makes that the court of last 
resort) gives to such contracts under the state statute the construction iu 
harmony herewith. In Bicking v. Stevens, 69 Mo. App. 168, it is held that, 
where the consignée Is to sçll the eonsigned goods upon terms flxed by him- 
self, and Is bound to pay the consigner a flxed priée at stated times, the 
eontract Is one of sale ; "and the fact that the payment Is to be made on the 
contingency of the conslgnee's selling does not affect the character of the 
transaction as a sale." The eontract there provided that the consigner should 
ship out the goods on consignments, to be sold on the consignor's account. 
The consignée was, on the Ist of each month, to render an account of the 
amount of; sales made during the préviens month; and, just as in the case 
at bar, he was to itemize the goods jremaining unsold in stock. The accounts 
of sales were rendered, accompanied with note or cash for goods sold during 
the préviens montlu The court held that "the time in which the purchase 
money was to be paid — whether in so many days or months, or upon the 
happening of some contingent event, as a resale—Hiid not afCect the charac- 
ter of the transaction as a sale. The provision in relation to payment did 
not suspend the transfer of title. The sale was complète and the title passed 
when the goods were delivered and the purchaser put in full possession and 
control of them." The court cited and revlewed the authorities on thls ques- 
tion, fully sustaining the proposition. 

There Is another fact in thls case. In the Bxhlbit G, which Is an account 
of part of the goods In controversy, shipped on the 15th day of September. 
1901, Is set out on its face the eontract of sale, with terms and priées difl'er- 
ent from the eontract In question. Thèse stipulations are as foUows : "The 
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goods as below enumerated to be well made, of good material, and to worb 
when properly managed, aceording to the Manufacturer'» Printed Warranty. 
I, or we, hereby agrée to niake you payment for same in Kansas City par 
funds. (Excliange and Express charges prepaid.) If account is not paid 
when due, to draw interest at ten per cent from maturlty. I, or we, hereby 
agrée to glve notes or acceptances for the amount of goods, as per terms of 
payment, when called upon to do so, and to make no claim for shortage or 
damage after ten days from reeeipt of goods. No interprétation or verbal 
understanding of this contract not mentioned herein, will be recognized. Ail 
orders taken subject to approval of John Deere Plow Oo., and also agrée that 
the title to and ownership of ail goods which may be shipped as herein pro- 
vlded, shall remain in, and their proceeds in case of sale, shall be the proper- 
ty of John Deere Plow Ce, and subject to their order until full payment 
shall bave been made. If owing to the large Unes you carry, you find it 
necessary to ship sort a portion of the orders, you may do so and we will 
make no elalms for any allowance therefrom. Priées sub.1eet to change with- 
out notice." This falls exactly wlthin the inhibition of the statute respect- 
ing conditional sales. It also appears from the findings of the référée that the 
bills rendered by the claimant, on which the goods were shipped, contained the 
following: "Sold to the Hymes Buggy & Implement Company." In Cooper 
Wagon & Buggy Co. v. Wooldridge, 98 Mo. App. 648, 73 S. W. 724, it is heirt 
that, where the application of the purchaser for goods expressed a conditional 
sale, the vendor wrote on the bill of sale the words, "Terms: Conim. Con.," 
jndicating commission consignment, it was held that, notwithstanding the 
words "Terms : Comm. Con.," the contract was a sale, and not on commis- 
sion. It is true that in Sturm v. Boker, 1.50 U. S. 312, 14 Sup. Ct. 99, 37 L. 
Ed. 1093, it was held that, where the contract of sale was clearly expressed 
In a wrltten contract between the parties, it could not be varled by the terms 
of the printed billhead of the invoice. But it does not control this case, in 
so far as the bill of sale above referred to is eoncerned, for the reason that 
the bill of sale on Its face shows that the Hymes Buggy & Implement Com- 
pany, in its written application for the goods, specified that they should be sold 
upon the conditions and terms therein specified; and when the goods were 
shipped thereon, it was an acceptance of the offer, and made a spécifie con- 
tract. Bankr. Act July 1, 1898, c. 541, § 70, 30 Stat. 566 [U. S. Comp. St. 1901, 
p. 3451], deflnes the title which the trustée in bankmptcy acquires. Sub- 
division 5, in specifylng the property which passes to the trustée, says : "Prop- 
erty which prier to the filing of the pétition he could by any means hâve 
transferred or which might hâve been levied upon and sold under judicial 
l>rocess against him." Under this contract the Hymes Buggy & Implement 
Company had the right to sell the goods to whom and at what priées it 
pleased, belng answerable only to the claimant for a flxed sum ; and beyond 
question the purchaser would hâve acqulred a good title as agahist the claim- 
ant. As held In Re Pékin Plow Company, 112 B"ed. 308, 50 C. C. A. 257, and 
in Moline Plow Company v. Spilman (D. C.) 117 E'ed. 746, the trustée in bank- 
ruptcy stands in the same position as the creditors of the ostate pursuing 
goods under légal process. Therefore the trustée Is entitled to claim the 
goods as against the vendor under a conditional sale. This view of the law 
is afflrmed In McParlan Carriage Co. v. Well, 99 Mo, App. 642, 74 S. W. 878. 

In respect of the case of In re Galt, 120 Fed. 64, 56 C. C. A. 470, wlthout 
conceding its controlling effect upon the statute of this state as construed 
and applied by Its courts, it Is sufficient to say that the contract in that case 
was materially différent in important particulars from the one at bar. In 
that case the contract specifically flxed "the sum of 5 per cent, on ail cash 
sales." It is also provided that the consignée was "to settle for ail wagons 
Kold by him as agent, make ail sales and take ail évidence of Indebtedness 
therefor for and in the name of sald party of the flrst part, upon sueh blanks 
as the party of the first part shall furnlsh, and remit the cash and notes re- 
ceived for sald wagons to the party of the flrst part In the following manner : 
the cash to be remitted as early as the day following the date of sale, by 
draft, etc., payable to the order" of the consignor, "and the notes to be trans- 
mltted every thirty days, or as much oftener as sald second party may de- 
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sire." The contraet aiso speciflcally ptovided that "the party of the second 
part fnrther agrées to sell ail wagons shipped him under the wlthln agree- 
ment within twelve months from the date of shipnient, and In case of any 
failure or neglect to do so agrées to settle at the expiration of that time, 
or at any time thereafter when called upon to do so, for ail wagons and 
parts of wagons remaining on hand unsold, [at] priées herelnbefore stated," 
in a certain manner. From which It is apparent that the contraet not only 
flxed the priée at which the property should be sold, but the amount of the 
consignee's commission, and it flxed a time when, and the conditions on 
which, the property consigned might be returned. 

Comisel for clalmant calls spécial attention to the case of Metropolitan 
National Bank v. Benedict Company, 74 Fed. 182, 20 C. O. A. 377. That case, 
in its controlllng facts, is essentially différent from the one under considéra- 
tion. The Benedict Company, owner of the goods, by correspondance with 
Stern Auction & Commission Company, consummated an agreement between 
them by which the latter Company consented to take the goods by an accept- 
anee in writing, which specifled on its face that they took them under conslgn- 
ment, to be sold at the priées submitted in the letter from the Benedict Company, 
with an express agreement that it would sell "without any charges of com- 
mission." The mémorandum acceptance furthermore provided for a spécifie 
time when the agreement should expire, "that no part of the assignment (eon- 
signment) shall remain unsold or unpald for by Pebruary Ist, 1895." tJnques- 
tlonably, If at the end of that time the goods remained unsold and unpald for. 
restitution belonged to the assignor. And therefore, when the Metropolitan Na- 
tional Bank, with notice of thls agreement, took an assignment in the nature 
of a mortgage on the goods to secure a debt of Stern Auction & Commission 
Company to the bank, It was properly held that as between the parties it 
was a consignment on bailment. Judge Caldwell, who wrote the opinion, 
laid much stress upon the construction given to this agreement by the parties 
thereto. But surely he did not mean to say that any unknown construction 
placed upon the contraet by the parties thereto could aflfect the rights of 
third parties who had dealt with the consignée as the apparent owner, In ig- 
norance of snch private Interprétation. Throughout the examinatlon of the 
managing agent of the clalmant in the case at bar, its counsel, by leading 
questions pregnant with suggestive answers had this agent state that the 
contraet in question was simply a consignment on commission ; but when this 
question was put to Mr. Hymes, the managing party of the Hymes Buggy & 
Implement Company, he answered, in efiCect, that the contraet would hâve to 
speak for itseif. 

Other reported cases are pressed upon the considération of the court by 
claimant's counsel, which are not deemed in point, or of controlling effsct, 
as they dépend upon States of fact easily dlfCerentlated from the contraet in 
question. 

In conclusion, It does seem to me that. If wholesale dealers can set up a 
retail merchant, as In this case, in a large establishment, with no outward 
or visible sign of the bailment or agency, enabling him to obtain crédit on 
the faith of hls apparent ownership, and then, when attaehments or bank- 
ruptcy overtake the debtor, come forward with concealed contracts of so 
ambiguous and double aspect as thls contraet présents, and maintaln a spé- 
cial ownership In the remuant of the debtor's goods, the state statute, de- 
signed to put an end to secret liens or ownership, Is of no avail. 

Independent of the foregoing considérations, there Is a fatal objection to 
the elaim' as a preferred creditor to the extent of the $1,442.25 on account of 
goods sold, and not pald for by the bankrupt. There Is no évidence in this 
record tending to show that thls money was on hand at the time of the ad- 
judication in bankruptcy, or that it went into or was mingled with the mass 
of assets that passed to the control of the trustée in bankruptcy. Metropolitan 
National Bank v. Campbell Com. Co. (C. C.) 77 Fed. 705; Bircher v. Walther, 
163 Mo. 461, 63 S. W. 691. So far from the claimant's évidence bringlng 
the claim within the rule laid down in the foregoing cases, the testimony of the 
witness Hymes, introdueed by the claimant, is that the money realized on 
sale of the goods "was deposited In bank, used In the business, or sent to the 
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John Deere Plow Company." This is far short of the proof requlred undpr 
the equity rule. 
It results that the motion for rebearing Is denied. 

Tom H. Reynolds (Thomas R. Morrow and James P. Gilmore, 
on the brief), for appellant. 

John S. Farrington and W. A. Rathbun, for respondent. 

Before SANBORN, Circuit Judge, and RINER, District Judge. 

RINER, District Judge. This was a case brought hère on appeal 
from a décision of the District Court affirming an order of a référée 
in bankruptcy refusing to direct the return of certain personal prop- 
erty in the hands of a trustée, and to allow certain claims as pre- 
ferred claims against the estate in favor of appellant and petitioner, 
John Deere Plow Company (hereinafter called the "Plow Com- 
pany"), and also upon a pétition for review. Under a stipulation of 
the parties, both cases are to be considered upon the same record. 

In May, 1904, the Hymes Buggy & Implement Company (here- 
inafter called the "Implement Company"), a copartnership, was 
declared a bankrupt upon a pétition in involuntary bankruptcy 
brought by the creditors of that firm, and the case was sent to a 
référée. The plow company presented a pétition to the référée, in 
which it set forth that on the 15th day of September, 1903, it entered 
into a written contract with the implement company for the con- 
signment of goods to be sold on commission; that under the con- 
tract certain goods, wares, and merchandise were consigned to the 
implement company for sale on commission and at the time of the 
filing of the pétition in bankruptcy the implement company had 
on hand goods consigned to it under the contract of the value of 
$1,390. It was also alleged that the implement company had sold, 
but had not accounted for to the plow company, certain other goods 
received and held under the contract to the amount of $1,442.25, 
and which sum the implement company had retained and placed in 
its own business, in violation of the terms and provisions of the 
contract and without the knowledge or consent of the plow com- 
pany. The pétition prayed for an order for the delivery of the 
goods unsold and for the allowance of the claim of the plow com- 
pany for $1,443.25 as a preferred claim. The prayer of the pétition 
was denied by the référée, and the case certified to the District 
Court, where the finding of the référée was affirmed. 

The contract between the plow company and the implement com- 
pany is in the following words: 

"This agreement, made and entered Into this 15th day of September, 1903. 
by and between John Deere Plow Co., of Kansas City, Missouri, Incorporated 
under the laws of the State of Missouri, party of the first part, and Hymes 
Buggy & Impl. Co., of Springtield, County of Greene, State of Missouri, party 
of the second part. 

"Wltnesseth, That sald flrst party, for and in considération of the stipula- 
tions and agreements herein contained, hâve this day appointed and by thèse 
présents do hereby appoint the second party as their autliorized agent at 
Springfleld, Mo., for the sale, on commission, of the consigned goods and 
articles of merchandise designated hereon or enumerated and describea on 
Bchedules of said second party, to be attached hereto as hereinafter pro- 
rided. 
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"The party of the first part agrées to consign to and upon the written re- 
quest of the sald second party, so long as said party of the first part has the 
goods in stock to enable it so to do, dnring the contlnuance of thls contract, 
the goods and articles of merehandise designated hereon, or on schedulea or 
written requests of said second party hereafter made ; sald schedules or writ- 
ten requests to set forth the net amount to be recelved for the goods by the 
party of the flrst part after the goods shall hâve been sold by said party oî the 
second part as such agent, and the place to whlch to be consigned, and wheii 
said written requests or schedules properly signed by said second party are 
accepted by John Deere Plow Co., they shall be attached and made a part 
of this contract, référence belng made to same on the face thereof, subject to 
the followlng conditions, agreements and obligations : 

"The party of the second part agrées as follows : 

"Ist. To receive from the Transportation Companies, and pay ail trans- 
portation charges on same, the goods and articles of merehandise consigned 
under terms of thls contract. 

"2nd. To furnish proper warehouse room for ail goods and articles of mer- 
ehandise consigned under terms of , thls contract. 

"Srd. To pay ail Taxes, Lleense, Rents and ail other expenses incidental 
to the safe keeping and sale of the goods and articles of merehandise, and 
to waive ail claims against John Deere Plow Co., for such expeuse. 

"4th. To keep sald goods and articles of merehandise insured for their 
full value, at expense of sald second party, in the name and for the benefit 
of John Deere Plow Co., in Companies approved by them, and to turn over 
the policies to them, the said John Deere Plow Co., and In case of any neglect 
or failure to Insure as hereln provided, to become personally responsible for 
any loss or damage that may occur to sald goods while in the custody of said 
second party. 

"5th. To keep samples of said goods and articles of merehandise set up in 
salesrooms suitable for the purpose, and to make ail reasonable efforts to 
sell the same ; and not to sell any other makes of like goods and articles of 
merehandise to the exclusion of those consigned under the terms of this con- 
tract. 

"eth. To sell the goods and articles of merehandise consigned under this 
contract for enough more (that) the net amounts to be recelved therefor by said 
party of the flrst part, as above stated, and set opposite said goods in the said 
written request and schedules attached, to pay ail freights, taxes, expenses, 
charges, compensation and commissions for the handling and selling of said 
goods as herein provided, and the doing of ail things herein provided to be 
done by the party of the second part; it being mutually understood that 
the said net amounts set opposite said goods In the attached schedules and 
written requests, are the net priées at whlch said goods and articles of mer- 
ehandise are to be consigned for sale, and are the net amounts, which sald 
second party agrées to aecount for and deliver to the John Deere Plow Oc, 
for said goods when sold, as per terms of thls contract. The full charges. 
compensation, commission and expenses of sald second party for the handlinj; 
and selling of said goods as herein proyided, and the doing of ail things 
herein provided to be done by the party of the second part, to be the différ- 
ence between said net amounts and the gross amounts recelved from the sale 
of said goods. 

"7th. To sell ail goods and articles of merehandise consigned under thls 
contract, sub.iect to the Manufacturer's regular printed Warranty, and to 
settle ail claims for breakage and defeets In accordance therewith. And 
agrées not to part possession wlth any of the said goods until full and satis- 
factory settlement shall hâve been made for same by purchaser, and wlll not 
allow, under any circumstances, any of said goods to be taken away on trial 
before such settlement is made ; and that ail proceeds of such sales, whether 
cash, or notes, shall be kQ)t separate and distinct from sald second party's 
other business. 

"8th. The second party further agrées to make out and render to the said 
flrst party, on the flrst day of each month, and oftener If so requested, a 
full and complète report of ail sales, made the month previous, or since the 
last report made; and to accompany said report wlth a full settlement In 
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accordance with this contract for ail goods so reported sold, said settlement 

to be made wlth cash for ail iîales less 5% discount for ail cash, 

months from date of same and bearing interest at per cent., per an- 

num from . And the second party further agrées that when purchaser's 

notes are glven in settlement for sales made as herein provided, said notcfi 
will be on blanks furnished by John Deere Plow Co., and are to be takcn 
only from good, prompt paying purchasers. And the second party further 
agrées to endorse ail such notes given to said first party in the followiug 
manner, to-wit : 

"For value received, I or we hereby guarantee the payment of the within 
note at maturity or at any time thereafter, and walve demand, protest, no- 
tice of protest and non-payment. 

"9th. It is further agreed and understood, that the goods and merchandise 
to be supplied hereunder are to be consigned simply, and that the title to and 
ownership of ail goods and articles of merchandise consigned to said second 
party under the terms of this contract, and ail proceeds of the sale of same, 
shall remain vested In said flrst party, and be its sole property and subjoct 
to its order, until the full amount to be received for said goods, as herein 
provided, shall hâve been received by said party of the first part. 

"It is further agreed that this contract Is to remain in force unless can- 
celled and annulled by said flrst party, until Oct. Ist, 1904, at which tinic 
said second party agrées if required by said first party, to return ail goods 
remaining on hand unsold at the expiration of this contract to them at their 
warehouse in Kansas City, in good order and free of a!l freigbts and charges. 

"This contract is not transférable and should the second party hereto sell 
out or otherwise dispose of bis business at any time prier to its expiration, 
the rlght to déclare this contract cancelled and annulled from and after the 
date of such sale or transfer is reserved to party of the flrst part without 
préjudice. 

"The second party hereby agrées to forward any goods received on this 
contract at any time, and as said .John Deere Plovv Ck)., or their authorized 
agents may direct, charging only actual eost of freight and drayage, collecting 
same from transportation company as back charges. 

"It is also agreed that the contract held by .John Deere Plow Co., Is to be 
considered the original, and to be the binding agreement in case the duplicate 
varies from it in any particular. And that the same may be terminated at 
any time at the option of the John Deere Plow Co., and the goods remaining 
on hand unsold shall be subject to the same terms and conditions as herein 
provided for. 

"It Is understood and agreed that, in vvrlting and printing, this paper con- 
tains the full and entire agreement between the parties hereto, and that no 
outside oral or written understanding with any travellng agent of John Deere 
Plow Co.. is of any force or efCect whatever. 

"Executed In dupllcate. 

"Given under our hands this 15th day of September, 1903, In the town 
of Kansas City, County of Jackson, State of Missouri. 

"John Deere Plow Co. 

"Per C. S. Wright, Travellng Agent. 

"Subject to the approval of John Deere Plow Co. 

"Approved : Hymes Buggy & Imitlement Co. 
"Party of the Second Part." 

On the 15th of September, 1903, the implement company for- 
warded to the plow company an order for certain goods, which, so 
far as it is important in the détermination of the questions involved 
in this case, is in the following words: 

"Kansas City, Mo., 9/15/1903. 

"John Deere Plow Co., Kansas City, Mo. — Gentlemen: Please ship us the 
following named articles from ;\Ioline. on or about soon as can, or as soon 
after as possible, ni.iriied Hymes I'.uggy & Implement Ce, assemble at Mo- 

line, Springfield. Mo. Sliip via . l'rices below are based upon K. C. 

frt. allowed delivery. 
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"The goods as below enumerated to be well made, of good materlal, and 
to work when properly managed, according to the Manufacturer's Printed 
Warranty. 

"I, or we, hereby agrée to make you payment for same in Kansas City par 
funds. (Exchange and express charges prepaid.) 

"H aecount is not pald when due, to draw interest at 10 per cent, from 
maturlty. 

"I, or we, hereby agrée to give notes or acceptances for the amount of goods, 
as per terms of payment, when called upon to do se, and to make no claim for 
shortage or damage after ten days from recelpt of goods. 

"No interprétation or verbal understanding of this contract not mentloned 
hereln will be recognized. 

"AU orders taken subject to approval of John Deere PIow Ce, and also 
agrée that the title to and ownership of ail goods which may be shipped as 
herein provided, shall reraaln in, and their proceeds in case of sale, shall be 
the property of John Deere Plow Co., and subject to their order untll full 
payment shall hâve been made. 

"If owlng to the large Unes you carry, you flnd It necessary to ship short 
a portion of the orders, you may do so and we will make no claims for any 
allowance therefrom. 

"Priées subject to change without notice. 

"Order taken by C. S. Wright. 

"Signed— Hymes Buggy & Implement Co. 



No. 



Description of Goods. 



Price. 



Terms and Remarks. 



We think the questions presented by this record can ail be dis- 
posed of on the appeal. Dodge v. Norlin (C. C. A.) 133 Fed. 3G3, 
366, 367; Hewit v. Berlin Machine Works, 194 U. S. 296, 34 Sup. 
Ct. 690, 691, 48 L. Ed. 986. The case présents two principal ques- 
tions : First, whether the contract and order above set out, taken 
together, constitute évidence of a conditional sale or of an agency; 
second, whether or not the plow company is entitled to hâve the 
sum of $1,443.35, the proceeds of sales of goods made under the 
contract, and which had not been paid to it, allowed as a pre- 
ferred claim. We think it was an agency contract. It is not a 
contract in which the consignée can sell at any price, or on any 
terms he may choose, but, as we understand it, it is a contract or 
consignment of goods to be sold on commission by the consignée, 
as agent for the consignor, for cash. The plow company had the 
right, under the contract, to require the goods returned, and in 
this it lacks one of the necessary éléments of a contract of sale, 
namely, to pay money, or its équivalent, for the goods delivered, 
with no obligation to return. In the case of Met. Nat. Bank v. 
Benedict Co., 74 Fed. 183, 20 C. C. A. 377, this court had under con- 
sidération a contract whérein the consignée agreed "to realize for 
consignment of ready-made clothing of Benedict Company, as per 
mémorandum received qf Henry Benedict, président of the Benedict 
Company, net priées as per mémorandum, without any charges of 
commission, freight, or any other charges," and in which the con- 
signée also agreed "to keep the amount of the consignment at ail 
times, until the agreement expires, fully insured against fire or 
other damage, and that no part of the assignment shall remain un- 



JOHN DEERE PLOW CO. V, m'daVID. 811 

sold nor unpaid by February Ist, 1895." And the court held that 
the contract was not a sale, but a contract of factorage, which 
passed no title to the consignée. In disposing of the case, the 
court, speaking through Judge Caldwell, said: 

"The money to be pald by the commission eompany was not upon a sale 
of the goods to that eompany, but upon a sale of the goods by that Com- 
pany. The commission eompany was never to pay for the goods as upon a 
purchase by It, but only to account for the proceeds of the sale of them at 
priées fixed by the contract." 

Other authorities to the same efïect are Sturm v. Boker, 150 U. 
S. 312, 14 Sup. Ct. 99, 37 L. Ed. 1093; Davis v. National Exchange 
Bank, 91 U. S. 618, 23 L. Ed. 214; Hunt v. Wyman, 100 Mass. 198; 
Powder Co. v. Burkhardt, 97 U. S. 110, 24 L. Ed. 973 ; Reaper Co. 
V. Raynor, 38 Wis. 119 ; Union Stockyards & Transit Co. v. West- 
ern Land & Cattle Co., 59 Fed. 49, 7 C. C. A. 660 ; Weir Plow Co. v. 
Porter, 82 Mo. 23 ; Mon. Man. Co. v. Jones, 96 Wis. 619, 72 N. W. 
44 ; In re Galt, 120 Fed. 64, 56 C. C. A. 470. In the case last cited, 
in considering a contract quite similar to the one hère, the court 
said: 

*'It was not contemplated that Galt Bhould ever own thèse wagons. He 
was to sell them to others for the eompany ; bis commissions to be the 
amount whleh he mlght receive over the priées stated in the contract. The 
proceeds, whether In cash or In notes of the purehasers, were to be Imme- 
dlately returned to the eompany; the notes being guarantied by Galt. This 
was a del credere commission, and not a sale. The eompany eould eom- 
pel a return of the goods not sold. Galt had not the option to pay for them 
in money. Even wlth respect to the goods unsold withln twelve months, the 
option for their return or payment was with the eompany, and not wlth Galt ; 
and nowhere In the agreement does the latter covenant to pay for thèse goods, 
as in the case of a sale." 

The contract in this case must be read in its entirety, and its con- 
struction is not to be gathered from any separate provision of it. 
It is upon the whole contract that we must search for the intention 
of the parties, and a careful scrutiny of the agreement before us, 
in the light of légal principles, compels us to the conviction that it 
must be held to be a contract of agency, and that the title to the 
goods in the hands of the implement eompany at the time of the 
adjudication in bankruptcy did not pass to the trustée. 

A careful examination of this record and the adjudicated cases 
leads us to the conclusion that the plow eompany is not entitled 
to a priority over other creditors to funds in the hands of the trustée 
to the amount of $1,442.25, for the reason that it does not appear that 
any of the money received from the sale of goods made under the 
contract actually passed into the hands of, or are held by, the 
trustée. The owner of a fund which has been misappropriated by 
one who held it in trust cannot follow it in the hands of the trustée 
unless he can trace the trust fund in kind or in spécifie property into 
which it has been converted, or, if the fund has been mingled with 
the trustee's other property, to establish a charge on the mass of 
such property for the amount of this fund. In other words, he can 
secure a préférence out of the proceeds of the estate of the insolvent 
only where he can trace the trust property or fund, in its original 
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or soine substituted form, in the estate which cornes into the hands 
of the trustée. 

In the case of Spokane Co. v. First Nat. Bank, 68 Fed. 979, 16 C. 
C. A. 81, in disposing of a similar question, the court said : 

"We are unable to assent to the proposition that, because a trust fund bas 
been used by the insolvent in tbe course of his business, the gênerai creditors 
of the estate are by that amount benefited, and that, therefore, équitable con- 
sidérations require that the owner of the trust fund be paid out of the estate 
to their postponement or exclusion. * * • Both the settled principles of 
equity and the weight of authority sustaln the view that the plaintiffi's right 
to establish his trust and recover his fund must dépend upon his ability to 
prove that his property Is in its original or a substituted form in the hands 
of tbe défendant." 

Met. Nat. Bank v. Campbell Corn. Co. (C. C.) 77 Fed. 705; Bank 
V. Latimer (C. C.) 67 Fed. 27; Little v. Chadwick, 151 Mass. 109, 
23 N. E. 1005, 7 L. R. A. 670; Cavin v. Gleason, 105 N. Y. 256, 11 
N. E. 504; Bank v. Armstrong (C. C.) 39 Fed. 684; Frelinghuysen 
V. Nugent (C. C.) 36 Fed. 229; Beard v. Ind. Pella Citv, 88 Fed. 
375, 31 C. G. A. 562; Montagu v. Padfic Bank (C. C.) 81 Fed. 602; 
City Bank v. Blackmore, 75 Fed. 771, 21 C. C. A. 514; Standard Oii 
Cq. v. Hawkins, 74 Fed. 395, 20 C. C. A, 468, 33 L. R. A, 739. 

While conceding the rule to be as above stated, it is said on be- 
half of the plow company that this was a Missouri contract; there- 
fore the décisions of that state should be taken as controlling in 
this case. The décisions of the Suprême Court of Missouri to 
which our attention has been directed are to the eiïect that, where 
the trust fund is mingled with the property of the trustée, the own- 
er of the trust fund is entitled to a préférence upon the entire body 
of the trustee's estate in insolvency upon the ground that the trust 
fund has enhanced the estate, and thus given to the cestui que 
trust an equity superior to that of gênerai creditors. The trouble 
in applying this proposition to the présent case is that the évidence 
in the case, as we hâve already suggested, does not show that the 
proceeds of the goods sold by tfie bankrupt prior to the adjudication, 
which were received, but not accounted for, by it, ever came into 
the hands of the trustée in bankruptcy, either in their original or in 
some substituted form. But be this as it may, the question is not 
upon the construction of a contract, but upon a rule of préférence 
in equity, and upon that question the fédéral décisions must control 
in this coutt, and they are ail to the efïect that in a case such as the 
one before us the préférence cannot be allowed. 

It follows from thèse conclusions that the order of the District 
Court must be reversed, with directions to enter an order directing 
that the plow company recover from the trustée in bankruptcy the 
property which the trustée received from the bankrupt, or the 
proceeds of it; that its claim for the proceeds of the property sold, 
but not accounted for, prior to the adjudication in bankruptcy , be 
allowed, and that the last-mentioned claim be permitted to pârtici- 
pate in any dividend or dividends upon the same basis as other cred- 
itors of the bankrupt. 
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LOGGIE et al. v. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. April 21, 1905.) 

No. 1,655. 

1. CusTOMS DuTiES— Classification— FiSH in Packages Less than One- 

Half Baekel— Fkozen Fish. 

Held, that frbzen lisli imported In packages containing less than one- 
half barrel are dutiable under the provision in paragrapli 258, Tarife 
Act July 24, 1897, c. 11, § 1, Scliedule G, 30 Stat. 171 [U. S. Comp. St. 
1901, p. 1650], for "fisti in packages containing less than one-half barrel, 
and net specially provided for," rather than under that in paragrapli 
261 of said act, 30 Stat. 171 [U. S. Comp. St. 1901, p. 1651], for "fish, 
fresh, * * * frozen, paeked in ice. or otherwise prepared for préser- 
vation, net specially provided for." 

2. Same— Spbcieio Désignation— Two ob Mobe Eates Applicable. 

The provision in section 7, Tarife Act July 24, 1897, o. 11, 30 Stat. 205 
[U. S. Comp. St. 1901, p. 1694], that merchandlse to which "two or more 
rates of duty shall be applicable * ♦ • shall pay duty at the high- 
est of such rates," Jield not to apply in a case where one paragraph pro- 
vidés an ad valorem and the other a spécifie rate. 

3. Same— Taeiff Peovisions— Pkesumption of Relation to Bxisting 

CouESE OF Business. 

It Is to be presumed that every provision of a customs act classifying 
merchandise has relation to some existing course of business. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maine. 

This appeal relates to an affirmance by the Circuit Court for the 
district of Maine of a décision of the Board of United States Gen- 
eral Appraisers, which had affirrried the assessment of duty by the 
collector of customs at the port of Bangor on Merchandise imported 
by A. & R. Loggie. Note Harvey v. United States (C. C.) 137 
Fed. 816. 

Albert H. Washburn (Comstock & Washburn, on the brief), for 
appellants. 

Isaac W. Dyer, U. S. Atty. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This appeal relates to fresh frozen 
smelts paeked and imported in boxes, each box containing less 
than one-half barrel. The Board of General Appraisers and the 
Circuit Court decided against the importers, who appealed to us. 
The issue is as between paragraph 258 and paragraph 361 of the 
customs act of July 24, 1897, c. 11, § 1, Schedule G, 30 Stat. 171 [U. 
S. Comp. St. 1901, pp. 1650, 1651], which paragraphs are as follows : 

"Par. 258. Fish known or labeled as anchovles, sardines, sprats. brisUngs, 
sardels, or sardellen, paeked in oil or otherwise, in bottles, jars, tin boxes 
or cans, shall be dutiable as follows : When in packages containing seven 
and one-half cublc Inches or less, one and one-half cents per bottle, jar, box 
or can ; containing more than seven and one-half and not more than twenty- 
one cublc Inches, two and one-half cents per bottle, jar, box or can ; contain- 
ing more than twenty-one and not more than thirty-three cubic inches, five 
<ent8 per bottle, Jar, box or can ; containing more than thlrty-three and not 
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inore than seventy cublc Inehes, ten cents per bottle, jar, box or can; If 
in other packages, forty per centum ad valorem. Ail other flsh (except shell- 
flsh), in tin packages, thirty per centum ad valorem: fish in packages con- 
laining less tlian one-half barrel, and not specially provided for in this 
Act, tliirty per centum ad valorem." 

"Par. 261. Fish, fresh, smoked, dried, salted, pickled, frozen, packed in ice 
or otherwise prepared for préservation, not specially provided for in this 
Act, three fourths of one cent per pound ; flsh, skinned or boned, one and 
one-fourth cents per pound ; mackerel, halibut or salmon, fresh, pickled or 
salted, one cent per pound." 

The United States rely on the closing words of paragraph 258, 
as follows: "Fish in packages containing less than one-half barrel, 
and not specially provided for in this act, thirty per centum ad 
valorem." The importers claim that under paragraph 261 the 
importation should pay a duty of three-fourths of one cent per 
pound. The United States, in support of their contention, cite 
Meyer & Lange v. United States (C. C.) 124 Fed. 293. That was 
based on the seventh section of the customs act of 1897 (30 Stat. 
305 [U. S. Comp. St. 1901, p. 1694]), re-enacted from prior statutes, 
which provides that, if two or more rates of duty shall be applicable 
to any imported article, it shall pay duty at the highest of such 
rates. This agrées with the décision of the Board of General Ap- 
praisers on the appeal of Platt & Co., of December 18, 1903 (24,848 
— G. A. 5,514), and alsp with its décision in the présent case. The 
difSculty in applying this proposition, however, is that the para- 
graph on which the United States rely lays an ad valorem duty, 
while that on which the importers rely lays a spécifie duty ; so it 
is impossible to say that there would be any practical uniformity 
as to the relative amounts of duties assessed under the two pro- 
visions, to which the seventh section could apply. For example, 
in the présent case the duty on the appeal of February 11, 1904, as 
claimed by the importers, is $24.55, and as claimed by the United 
States, $30. Yet, on other kinds of fish of less invoice value than 
smelts, the duty under the paragraph on which the United States 
rely might be smaller than the duty under that on which the im- 
porters rely, and the same might follow from a change in the 
market. As it cannot reasonably be maintained that the intention 
of Congress was that the same article should be interchangeably 
classified under thèse différent paragraphs according to changes 
in the markets, section 7 is not useful for the purposes of this ap- 
peal. 

Several other décisions hâve been cited to us, but they are some- 
what contradictory, and neither authoritative nor satisfactory. 

Paragraph 258 canpot be said to hâve its prototype in previous 
législation on account of the intervention of the Wilson act of Au- 
gust 28, 1894, which was not in harmony with the policy of either 
the act of October, 1890, or the act of July 24, 1897, with référence 
to duties on imported fish. This paragraph is substantially a new 
enactment, so that its construction on the issue before us cannot be 
determined by any historical examination of prior législation or 
by any settled practice of the Treasury. We think, however, that 
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tHe intent of Congress, as shown by it, is free from reasonable 
doubt. 

It is known that there is, and has been, a recognized course of 
business, in tliat fish like those on this appeal are at times imported 
in spécial packages of one-half barrel or less, and the peculiar 
closing phraseology of paragraph 258 has appropriate relation to it. 
What immediately précèdes the portion of paragraph 258 relied 
on by the United States provides generally for fish "in tin pack- 
ages," except shellfîsh. Then cornes the clause relating to packages 
containing less than one-half barrel, which are assessed the same 
rate of duty as fish in tin packages, and the whole in the same 
breath. Consequently, except for the words "and not specially pro- 
vided for in this act," it could not be fairly claimed that, barring 
only the spécial nature of the package, the clause is any less compre- 
hensive than what précèdes it. Therefore the only question arises 
from the words last quoted. The importers claim that they hâve 
relation to paragraph 261. That may be true so far as "fish, skinned 
or boned," and "mackerel, halibut, or salmon, fresh, pickled, or 
salted," are concerned; but the prior portion of paragraph 261, 
on which the importers rely, contains no spécifie provision in the 
sensé of the expression in paragraph 358, "not specially provided 
for," because that covers not only frozen fish, but fresh fish, fish pre- 
pared for préservation in any form, fish smoked, dried, salted, 
pickled, or packed in ice. Therefore, it is so sweeping that, on the 
construction of the act insisted on by the importefs, they are unabîe 
to point out any class of fish to which the provision relative to fish 
in packages containing less than one-half barrel can hâve any réf- 
érence unless to importations of the character before us. They sug- 
gest that it may hâve référence to shellfish, but this is on its face 
trivial and inefïicient, and especially so in view of the fact that no- 
body prétends that shellfish are ever imported in packages de- 
scribed in the portion of paragraph 258 on which the United States 
rely, Indeed, it is impracticable to give the words, "fish in pack- 
ages containing less than one-half barrel," any efïect unless we can 
do so on this appeal. Therefore, and also because of the presump- 
tion that every provision of a customs act classifying merchandise 
has relation to some existing course of business, and because we 
find, as we hâve said, a course of business to which the closing words 
of paragraph 258 are peculiarly appropriate, we conclude that the 
décision of the Circuit Court was correct. 

fThe decree of the Circuit Court is affirmed* 
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HARVET T. UNITED STATES. 

(Circuit Court, S. D. New York. February 15, 1905.) 

No. 3,S22. 

CusTOMS Dtjties— Classification— FiSH Pbepaeed tob Pbeseevation— Fish 
IH Packages Less tiian Half Babeel. 

Certain flsli which hâve been dried, packed In ice or otherwise pre- 
pared for préservation, and are imported in packages containing less 
than one-half barrel, are dutiable under tlie provision In paragrapli 261, 
Tarifif Act July 24, 1897, c. 11, § 1, Schedule G, 30 Stat. 171 [U. S. Oomp. 
St. 1901, p. 1651], for "flsb * • * dried, * • • packed in ice or 
Otherwise prepared for préservation," and not under paragrapb 258 of 
sàid act, 30 Stat. 171 [U. S. Comp. St. 1901, p. 1650], as "flsh in packages 
containing less tban one-half barrel." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below related to an importation at the port of New York by 
Harvey & Outerbrldge, consisting of codflsh in drums containing less than 
a half barrel. Duty was asSessed by the collecter at the rate of 30 per cent, 
ad valorem under the provision' in paragraph 258, Tarife Act July 24, 1897, c. 
11, I 1, Schedule G, 30 Stat. 171 [U. S. Comp. St. 1901, p. 1650], for "flsh 
in packages containing less than one-half barrel, and not specially provided 
for." The importera claimed the merchandise to be dutiable at the rate of 
three-fburths of one cent per pound under paragraph 261 of said act (30 
Stat. 171 [U. S. Comp. St. 1901, p. 1651]), relating to "flsh, fresh, smoked, 
dried, salted, pickled, frozen,. packed In Ice or otherwise prepared for préser- 
vation, not specially provided for." The Board of General Appraisers over- 
ruled thls contention, on the authorlty of Meyer v. U. S. (C. 0.) 124 Fed. 
296, where It was held that the two provisions above quoted are equally 
spécifie, and that flsh Included within both descriptions should be assessed 
under whichever of the two provisions flxes the higher rate, under the re-- 
quirements of section 7 of said act, c. 11, 30 Stat. 205 [U. S. Comp. St. 1901, 
p. 1694]. Note In re Frye. Û. A. 4,908, T. D. 22,969, and Loggia v. U. S. (C. 
O. A.) 137 Fed. 813. 

W. Wickham Smith, for the importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

WHEEIvER, District Judge. This importation is of fish, which 
appears to hâve been dried or packed in ice or otherwise prepared 
for préservation, within the provision of paragraph S61 of the act 
of July 24, 1897, c. 11, § 1, Schedule G, 30 Stat. 171 [U. S. Comp. 
St. 1901, p. 1651], and upon which three-fourths of a cent per pound 
is thereby laid. Paragraph 258 (30 Stat. 171 [U. S. Comp. St. 1901, 
p. 1650] ) lays a duty of 30 per cent, on fish in packages of less than 
half a barrel, not specially provided for. This fish appears to be 
specially provided for by paragraph 261, as "prepared for préserva- 
tion," which takes it out of this clause of paragraph 258, under 
which it was assessed. 

Décision reversed. 
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LEWIS GERMAN & CO v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 12, 1905.) 

No. 175. 

Cdstoms Duties— Classification— Spent Ginger. 

The article known as spent ginger, which is a by-product from the treat- 
ment of ginger root in the manufacture of ginger extract, etc., and con- 
sists of a dried cake of ginger particles, is held to be "ginger root, un- 
ground," as enumerated in paragraph 667, Tariffi Act July 24, 1897, c. 
11, § 2, Free List, par. 667, 30 Stat. 201 [U. S. Comp. St. 1901, p. 168a] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, Southern District of New York (128 Fed. 467), which af- 
firmed a décision of the Board of General Appraisers, sustaining 
the collector of the port of New York in his classification for duty 
of certain imported merchandise. 

Albert Comstock, for appellants. 

D. Frank Lloyd, for the United States. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. The relevant paragraphs of the 
tarifï act of 1897 are : 

"Par. 287. Spices: Mustard, ground or prepared in bottles or otherwise, 
ten cents per pound ; capsicum or red pepper, or cayenne pepper, two and one- 
half cents per pound ; sage, one cent per pound ; spices not speclally provided 
for in this act, three cents per pound." Act July 24, 1897, c. 11, § 1, Schedule 
G, 30 Stat 173 [U. S. Comp. St. 1901, p. 1653]. 

"Free List, par. 667. Spices: Cassia, cassia vera and cassia buds; cinna- 
mon and chips of ; cloves and clove stems ; mace ; nutmegs ; pepper, black 
or whlte, and pimento; ail of the foregoing when unground; ginger root, 
unground and not preserved or candled." Section 2, 30 Stat. 201 [U. S. Comp. 
St. 1901, p. 1688]. 

The article in question is kaown as "spent ginger." The ap- 
propriateness of the term will appear later. It is not disputed that 
it is a spice, and that the collector's classification under paragraph 
387 would be correct, unless it is within the term "ginger root un- 
ground and not preserved or candied." The Board of General Ap- 
praisers found that "it is known to trade and commerce only as 
ginger, and it is also admitted that it has been ground." The testi- 
mony returned does not warrant such finding. The single witness 
who was examined before the board testified that the merchandise 
is a by-product in the manufacture of ginger extract or ginger aie. 
The crude root is run through cylinders, which crack it into pièces 
about an inch around. It is then distilled, and after that process 
is completed is removed from the still and pressed, so as to remove 
the moisture. The resuit is a dried cake of small particles of 
ginger, resulting in part from the cracking, in part from the disin- 
tegration of the vegetable matter in the stuff. It is in lumps, cakes, 
137 P.— 52 
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and strings. There was no admission before the board that the 
ginger had beén ground. 

Some additional testimony was taken in the Circuit Court, which 
did not modify the foregoing description of the process. The arti- 
cle is sold "as a cheapening product for a cheap quality, used for the 
same purposes as ginger absolutely." It has still a gingery taste, 
and is used to dilute ginger from which the essential élément has 
not been distilled. Examination of the cake shows that it can be 
reçîuced by the hand to a quite finely divided substance, the parti- 
cles pf which, however, are irregular in size. The Circuit Court 
reached the conclusion that the process was substantially the 
équivalent of grinding, and that the root had been feduced to small 
particles, and was within the dictionary meaning of "ground," 
wherefore it could not be considered as whoUy unground. 

The tariff Schedules in many instances impose a différent rate 
on articles which they call "ground" from that imposed on them 
when unground, thus following a distinction which had already 
been made in trade and commerce. In determining to which class 
any particular sample belongs, the statute should be construed in 
conformity to the commercial understanding. One of the wit- 
nesses called by the government testified that "ail ginger is un- 
ground until it has been ground," and the proof in the case is con- 
vincingly to that effect. The government's witneeses ail testified 
that ginger root in the condition of this importation would not be 
accepted by the trade as a good delivery of ground ginger, and it 
further appears that the distinction made is not merely a nominal 
or unsubistantial one, based on the circumstance that the root has 
been treated by a différent process from that used in producing 
ground gitiger. Witn esses called by both sides testified that it con- 
tained "shreds," the fibrous material of the unground root, which 
would bave to be'eliminàted before it could be known in trade as 
ground ginger, and that such élimination could be secured appar- 
ently only by putting it in a mill and grinding it. We are there- 
fore of the opinion that the importation is still unground, within 
the meaning of the tariff act. 

The décisions of the Circuit Court and of the Board of General 
Appraisers are reversed. 



In re «RANITE CITY BANK OF DELI, RAPIDS, S. D. 
(Circuit Çoart of Appeals, Elghth Circuit. March 13, 1905.) 

, No. 44. 

Bankbuptc'?— QEisËiîAL PotrOT of Act— Pbopeett in Otheb DiSTEicra. 

An adjudication In bankcuptey opérâtes as a sei^ure of the bankrupt'a 
property, by which it Is taken In custodla legls wherever situated within 
. the United States, and the title and right of possession pass by opération 
of law to thé trustée, as eustodiàn for the court, at once on hls sélection 
and qualification. Whether property Is within the district or not is im- 
materlalto affect the exclusive right of the court which made the adjudl- 
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cation to direct its sale, and to détermine ail claims thei-eto, on proper 
notice to tlie parties in interest. wtietlier they réside withln or without 
ttie district ; the flling of tlie pétition in bankruptcy itself being a caveat 
to ail the world. 

[Ed. Note. — ^For cases in point, see vol. 6, Cent Dig. Banlcruptcy, §§ 
193-232.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of lowa, in Bankruptcy. 
For opinion below, see 131 Fed. 1004. 

William Wilka having been adjudged a bankrupt by the United States Dis- 
trict Court for the Northern District of lowa, George H. Watson, the trustée 
in bankruptcy, presented a pétition to the court, representing that at the date 
of the adjudication the bankrupt owned certain Personal property on his 
premises across the state Une in South Dakota; that it was of a perishable 
character, exposed to détérioration, and its rétention would entail great ex- 
pense to the estate. The pétition, inter alla, stated that the Granité City 
Bank of Dell Bapids, S. D., claimed a chattel mortgage on said personal 
property to secure a large sum of money owing to It by the bankrupt ; that 
when said mortgage was executed said bank had acknowledged that said Wilka 
was insolvent; and that said mortgage constituted a préférence in favor of 
the bank. The prayer of the pétition was for an order "to sell ail the grain 
on said land at private sale upon the markets, and that said stock be sold 
at public auction as soon as may be, and that a notice or order to show cause 
why said property should not be sold freed from ail liens and claims of the 
said Granité City Bank, First National Bank, Conrad Schecker, and Mrs. 
William Wilka, and the said bankrupt, William Wilka," be made; the pétition 
having alleged certain interest claimed in said property by the parties named 
In the foregoing prayer. On receipt of this pétition the référée "ordered that 
a hearing be had upon the same, and that ten days' notice of said hearing be 
served upon the lienholders personally, and a copy thereof be mailed to ail 
other creditors on the 4th day of February, 1904." 

The record further recites that, "pursuant to the foregoing order, notices 
were served upon ail lienholders of said estate, as Is shown by the return 
upon said notice, and a notice of said hearing was on this eth day of Febru- 
ary, 1904, mailed to ail creditors scheduled by the bankrupt, postage prepald, 
a copy of which Is in the following words and figures, to wit;" (Here-fol- 
lows a copy of the notice served and mailed.) In addition to the notices 
sent by mail to ail the creditors of the estate, service of notice of said péti- 
tion and order was made personally upon the président of said bank at Dell 
Rapids, S. D., on the 3d day of February, 1904. On the day set for the hear- 
ing of said pétition, said Granité City Bank of Dell Rapids appeared by 
counsel, and objected to the jurisdiction of the court over the bankrupt to 
raake the order of sale petitioned for, for the following reasons: (1) That 
neither the property referred to, nor the said Granité City Bank, Is withln 
the territorial limits over which the court bas jurisdiction; (2) that no no- 
tice of the hearing upon the pétition had been served upon the Granité City 
Bank within the territorial jurisdiction of the court; (3) that the court bas 
no jurisdiction over the said Granité City Bank, and, without personal serv- 
ice upon the said Granité City Bank withln the jurisdiction of the court, it 
had no jurisdiction of the subject-matter, to wit, the lien of said bank upon 
said Personal property, said property beIng without the territorial limits 
over which the court bas jurisdiction ; (4) that the court Is given no juris- 
diction by the bankrupt act to order the sale of the property free from liens, 
without first determining in some proper proceeding the validity of such 
liens ; and (5) that the bankrupt owns only an undivided one-half of the 
property sought to be sold. No other créditer interposed any objection. On 
a hearing before the référée, the objections of said Granité City Bank were 
overruled, and the référée ordered a sale of the property. The order of sale 
directed the trustée to sell ail the grain kept upon said farm described In 
the trustee's pétition, at private sale, for the highest price obtainable, and 
keep an accurate account of each article sold, and the priée received therefor. 
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and the name of the person to whom sold, whlch account hé .shall forthwîth 
flle with the référée ; and the référée further ordered that "ail the other 
Personal property described In the trustee's pétition shall be sold at public 
or private sale, as the trustée may deem to the best interest of ail côncerned, 
and that ail of said property shall be sold free from any and ail liens and 
pretended liens or claims upon the same, and that the trustée keep an accu- 
rate account of each article, the prlce obtained therefor, and the name of the 
person to whom sold," and that "the trustée deposit the funds and proceeds 
derived from the sale of said property in the First National Bank of Bock 
Rapids, lowa, and apply the same upon ail liens which luay be establishcd 
upon said property, in the order they subslst and become liens thereon." 

Exceptions were taken to the action of the référée by the Granité City 
Bank, and at Its request the matter was certified to the district judge for 
review. In his certification the référée récites, among other things, that said 
Granité City Bank flled in writing its spécial appearance for the purpose of 
objecting to the jurlsdlctlon of the court to make the order of sale; that 
neither of the parties called any witnesses to testify at the hearing, and that 
the only évidence before the référée consisted of the papers flled in relation 
to said order, namely, trustee's pétition for order of sale, order for notices there- 
on, a copy of notice nlailed to creditors, a copy of notice served persoually upon 
the persons claiming to hâve a lien upon said property, and the return of 
service of same, and the written objections of the Granité City Bank to the 
jurisdietion of the court ; "that, upon inspection of thèse différent filiugs, and 
after hearing arguments of counsel for trustée and for the Granité City Bank, 
the référée found that the trustée had taken possession of said property, and 
that it was of a perishable nature, and, in pursuance of such finding, made 
an order to sell said property," etc. 

The District Court overruled the objections of the Granité City Bank, and 
affirmed the action of the référée. The bank bas brougbt the matter to this 
court on pétition for review, 

Frank R. Aikens, Harold E. Judge, Henry Robertson, and P. W. 
Dougherty, for petitioner. 
C. J. Miller, for respondent. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER, 
Digtrict Judges. 

PHILIPS, District Judge, after stating the case as above, deliver- 
ed the opinion of the court. 

The chief contention of the petitioner is based upon a miscon- 
ception of fhe scheme and policy of the bankrupt act. The filing 
of the pétition in bankruptcy "was a caveat to ail the world. It 
was in efïect an attachment and injunction. Thereafter ail the 
property rights of the debtor were ipso facto in abeyahce until the 
final adjudication. If that were in his favor, the}»^ revived, and 
were again in full force. If it were against him, they were ex- 
tinguished as to him, and vested in the assignée (trustée) for the 
purposes of the trust with which he was charged. The bankrupt 
became,as it were, for many purposes, civiliter mortuus." This 
was said by the Suprême Court in Bank v. Sherman, 101 U. S. 
406, 25 L. Ed. 866, in respect of the opération of the ba;nkrupt act of 
1867. 

Mr. Chief Justice Fuller, in Mueller v. Nugent, 184 U. S. 1-14, 
22 Sup. Ct. 269, 273, 46 L. Ed. 405, said: 

"It is as true of the présent law as it was of that of 1867 that the filing of 
the pétition is a caveat to ail the world, and in efCect an attachment and in- 
junction; • • • and, on adjudication, title to the bankrupt's property 
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became vested In the trustée (sections 70, 21e, Act July 1, 1898, c. 541, 30 Stat. 
565, 552 [U. S. Comp. St. 1901, pp. 3451, 3430]), wlth actual or constructive 
possession, and placed In the custody of the bankruptcy court." 

In short, the adjudication operatls as a seizure of the property 
of the bankrupt, by which it is taken in custodia legis. In re 
Rodgers, 125 Fed. 169, 60 C. C. A. 567. Upon the sélection and 
qualification of a trustée, ail the rights, title, and interest of the 
bankrupt, as of the time of the filing of the pétition in bankruptcy, 
in anv property or property rights, by opération of law (section 
70, Bankr. Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 
1901, p. 3451]), pass to and vest in the trustée, who then became 
the custodian for the court. The possession of the bankrupt, 
without more, is transferred to the trustée. No demand for the 
surrender and possession of the bankrupt's property is necessary. 
Indeed, he would stand in contempt of court, were he to assert the 
right to hold and possess the property against the trustée. He 
could not maintain trespass or replevin respecting any personal 
property owned by him prior to the adjudication in bankruptcy. 
No matter where the property of the bankrupt estate may hâve 
its situs, if within the United States, it passes to and vests in the 
trustée. By section 7, subsec. 8, of the bankrupt act (30 Stat. 548 
[U. S. Comp. St. 1901, p. 3435]), on the adjudication the bankrupt 
is required to prépare and file schedules of ail his property. This 
is ail that is required of him as to property situate within the 
limits of the United States, As to property without the domain of 
the national act, section 7, subsec. 5, requires the bankrupt to ex- 
écute transfers thereof to the trustée in bankruptcy. 

It is thus made manifest that the criticism upon the pétition of 
the trustée for an order of sale of the property in question, that it 
did not specifically aver that the property had been taken into 
the actual custody of the trustée, is without merit. As the fact 
appeared that the bankrupt owned the property at the time of 
the adjudication in bankruptcy, and as possession is presumptively 
with the owner, it has never been supposed by courts of bankruptc}- 
that such pétition should, ipsissimis verbis, aver that the trustée 
has the property in custody. The finding of the référée that 
the trustée had possession of the property, with or without évidence 
in pais, was justified as a conclusion of law from the facts apparent 
in the proceeding. The conclusion was in no degree contradictcd 
by the fact that the bank held a mortgage on the property. The 
légal presumption was and is that, until entry by the mortgagec 
for condition hroken, the right of possession and actual possession 
remained with the mortgagor. 

The bankrupt act authorizes the court of bankruptcy to sell 
the Personal property of the bankrupt freed from ail liens, in the 
conservation of the interests of ail creditors of the estate. This 
has been recognized under ail the bankrupt acts as resting in the 
Sound discrétion of the court, exercising a jurisdiction équitable 
in its nature. In re Union Trust Company, 122 Fed. 937, 939, 
940, 59 C. C. A. 461; In re Worland, 92 Fed. 893. When sold, 
any person claiming a preferred lien on the property can protect 
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himself by bidding thereon to prevent its sacrifice, and by apply- 
ing to the court to disaffirm the sale. And after sale he can assert 
his right to the proceeds before the référée, when and where his 
claim can be heard, and its pfiority determined. In re Rochford, 
124 Fed. 182, 59 C. C. A. 388; Bryan v. Bernheimer, 181 U. S. 188, 
21 Sup^'Ct. 557, 45 L. Ed. 814. 

Counsel for the bank seem strangely afïected with notions about 
State lines under the bankrupt act. They challenge the right to 
reach the bank in South Dakota by notice sent out by the référée 
in lowa, and the right of the court of bankruptcy in lowa to draw 
the bank from its résidence in South Dakota to détermine its rights 
as a preferred mortgagee. Under the scheme of the bankrupt act, 
the District Court of the domicile of the bankrupt takes exclusive 
jurisdiction of the bankrupt and his property, wherever situated, 
to administer it and distribute the proceeds pari passu among the 
creditors according to their respective' rights and priorities. Only 
one court — the court making the adjudication — coUects, marshals, 
administers, détermines priorities of the parties, and directs the 
distribution of the assets. There are no such things in bankruptcy 
proceedings as courts of primary and ancillary jurisdiction. The 
court in this instance acquired jurisdiction as to the Granité City 
Bank by giving the notice prescribed by section 58 of the act (30 
Stat. 561 [U. S. Comp. St. 1901, p. 3444]), which in this case 
was supplemented by notice served personally on the président 
of the bank where the bank was located. The bank could hâve ap- 
peared and contested at its pleasure the propriety of the référée 
ordering the sale of the property free from ail liens, and the Dis- 
trict Court of lowa, and it alone, could pass upon the validity of 
the bank's claim to the proceeds of the sale of the propertv. In 
re Kellog, 121 Fed. 333, 57 C. C. A. 547. The trustée was author- 
ized to sell the property on the premises in South Dakota, or drive 
it away, as the court might direct. The Granité City Bank could 
not replevin it from the trustée. White v. Schloerb. 178 U. S. 542, 
20 Sup. Ct. 1007, 44 L. Ed. 1183. 

The action of the District Court is approved, and the pétition 
for review is dismissed. 



HUBBIRD et al. v. GOIN. 

(Circuit Court of Appeals, Blghth Circuit, Marcli 24, 1905. On Rehearing, 

June 28, 1905.) 

No. 2,104. 

1. FEDERAI, COUBTS— STATK DECISIONS Aï'FECTINO REAL PROPEBTT. 

Décisions oi" the highest courts of a state affecting the tltle to real 
property wlll be followed by the fédéral courts, when llke questions corne 
under considération in the latter jurisdiction, 

[Ed. Note.— For cases in point, see vol. 13, Cent Dig. Courts, § 958. 

State laws as i^iles of décision In fédéral courts, see notes to Wilson 
V. Perrin, 11 C. C. A. 71; Hill r. Hite, 29 C. C. A. 553.] 
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2. Deed— CoNSTEtTCTioN— The Rule in Shellet's Case. 

A deed from a father, in considération o£ love and affection and $1,000, 
granting to his daughter and children certain lands, witli the pro\'lsion 
In the nature of a habendum clause that "It Is expressly agreed by the 
grantee in accepting thls deed that she wlU net sell, convey or inctunber 
or in any manner dispose of the same, but to retain the saoïe for the use 
of herself and her children forever," does not corne within the rule in 
Shelley's Case, In the absence of any statute of the state of lowa abolish- 
Ing such rule, under any controlling décision of the Suprême Court of that 
State as applied to the language of the deed in question. While the pro- 
viso, in so far as it undertakes to place a restraint upon the power of 
aliénation by the mother, is ùnder the statute of the state void, so as 
to leave her free to dispose of her interest in said land, it may neverthe- 
less indicate the nature of the estate intended by the grantor to be con- 
veyed to the daughter and her children. There is a wide distinction be- 
tween a grant to A. and her children and a grant to A. and her heirs or 
the heirs of her body, as it Is affected by the rule in Shelley's Case. 

[Ed. Note. — For cases in point, see toI. 16, Cent Dig. Deeds, §§ 413-415. 
479.] 

3. Same— Rule of Construction. 

The intent of the grantor Is the guiding star In the interprétation of 
deeds. Such intent Is not to be concluded by any one clause or provision 
separately considered, but it is to be ascertalned by taking and reading 
the instrument by its four corners, so as to make ail its parts harmonious 
rather than inconsistent or répugnant. 

[Ed. Note.— For cases in point, see vol. 16, Cent Dig. Deeds, §i 231, 236.] 

4. Same— Grant to A. and Children. 

A naked deed to A. and her children, without more, where two children 
at the time of the grant are in esse, at common law might vest the fee 
in A. and the then living children as tenants in common. But where the 
habendum clause clearly indicates that it was the mind of the grantor 
to provide for the mother an estate to be enjoyed by her during llfe and 
for the benefit of her children in perpetuity, it négatives the idea of a 
limitation of the estate to the mother and the then living children as 
tenants In common. Nothing appearing on the face of the instrument to 
indicate why the two living grandchlldren of tender years should be more 
the objects of the grantor's affection and solicitude than those afterwards 
born, on the birth of the afterborn children the estate in remainder would 
open to let in the latter as vested remaindermen, and upon the death 
of the mother the then living children would become entitled to the pos- 
session of the land. 

5. Statute or Limitations. 

The statute of limitations at common law, as to the right of possession, 
would not begin to run against the remaindermen until the expiration of 
the particular estate. But inasmuch as under the statute of the state 
the two children living at the time of the grant, although mlnors, had the 
right to bring action to hâve their interests determined, the statute of 
limitation in thls case had run against a possessory action by them, but 
had not run as to the after-born children. 
Riner, District Judge, dissenting, 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the South- 
ern District of lowa. 

The pétition Ih thls case allèges that Flossie B. Hubbird, Bthel Hubbird, 
Mary Hubbird, and Ora Hubbird are citizeris of the state of Illinois and non- 
residents of the state of lowa ; that they are minors under the âge of 18 
years of âge ; that by an order of the county court of Maçon county, 111., said 
Elsie Bennett was duly àppointed guardlan of the estate of said Flossie, Ethel. 
Mary, and Ora Hubbird, mlnors, and that said Elsie Bennett was thereafter 



824 137 FEDERAL REPORTER, 

duly appointée! as such guardlan by the district court for Decatur county. 
lowa ; that sald Lottle Helen Manly Is a citizen of the state of Illinois, and 
nonresldent pf the state of lowa ; and the défendant Goin is a citizen of the 
State pt lowa, and a résident of the Southern District in the Southern Di- 
vision of lowa ; and that the amoiint in eontroversy, exclusive of Interest and 
costs, exceeds the sum or value of $2,000. 

The pétition then allèges that on the 19th day of March, 1881, William 
West and Ellzabeth West, husband and wlfe, of Decatur county. In the state 
of lowa, In considération of love and affection and $1,000, executed and de- 
livered to Blmlra Hubblrd and chlldren, of Decatur county, state of lowa, a 
deed of conveyance, which deed Is attached to the pétition, and referred to 
as a ;part thereof, and Is In words and figures as follows: 

"Know AU Men By Thèse Présents: That we, William West and Ellzabeth 
West, husbànd and wlfe, of the county of Decatur and State of lowa, for the 
considération of love and affection and one thousand dollars, hereby convey to 
Elmlra Hubblrd & Chlldren, of the County of Decatur and State of lowa, the 
followlng descrlbed real estate, situated In the County of Decatur and State 
of lowa, to-wjt : The west half of the South West quarter of Section Bighteen 
(18) Townshîp No. Seventy (70), North of Range Twenty-slx (26) West con- 
tainlng according to the original survey, containing eighty acres more or less. 

"It is expressly agreed by the grantee in acceptlng this deed, that she shall 
not sell, convey or incumber or in any manner dispose of the same but to re- 
tain the same for the use of herself and her chlldren forever. 

"And we warrant the title of the same agalnst ail persons whomsoever. 

"In witness whereof, we hâve set our hands this 19th day of March, 1881. 

"[Signed] Wm. West. 
"[Signed] Ellzabeth West. 

"State of lowa, Decatur County — ss. Before me, the undersigned, a justice 
of the peace, in and for sald county, this day personally appeared Wm. West 
and Ellzabeth West, husband and wlfe, who are personally Ijnown to me to 
be the Identical persons whose names are afflxed to the foregolng deed as 
grantors ; and acknowledged the same to be their voluntary act and deed. 

"Glven lander my hand and officiai seal this 19th day of March. 1881. 

"[Signed] John West, J. P." 

The pétition then allèges that the plalntlff's are the chlldren of sald Elmira 
Hubblrd, and her only children ■ that sald Flossie E. Hubblrd was born Sep- 
tember 30, 1886 ; that sald Ethel Hubblrd was born October 17, 1888 ; that 
sald Mary Hubblrd wâs bOrn September 9, 1890; that sald Ora Hubblrd was 
born January 12, 1894; that sald Lottle Helen Manly was born October 20, 
1876; and sald Blsle Bennett was born August 24, 1879, and that Elmlra 
Hubblrd, the mother, departed this Ilfe, at Decatur, In the state of Illinoi.?. 
on the 31st day of March, 1902, Intestate; that pursuant to sald deed of con- 
veyance sald Elmlra Hubblrd, on the 19th day of March, 1881, went into pos- 
session of sald real estate, and so contlnued untll the 16th day of Pebruary, 
1883, when she, In connection with her husband, A. H. Hubblrd, conveyed said 
land to the défendant, Thomas L. Goln, and surrendered possession to him ; 
that the défendant claims to bave acqulred by sald deed a fee-simple title to 
sald premlses, when in truth and In fact sald deed only vested the défendant 
with the life estate in sald real estate of Elmlra Hubblrd, whlle the fee there- 
to Is vested In the plaintlffs as her chlldren. The pétition seeks to eject tho 
défendant from the possession and to reicpver the reniais thereon. 

To this pétition the défendant demurred, on the ground that said Elmlra 
Hubblrd, by the terms of the deed from William West and wlfe, toolc a title 
In fee simple, whlch passed to the défendant by her sald deed ; that the re- 
striction agalnst aliénation contained in said deed from William West to El- 
mira Hubblrd was void and répugnant to the laws of the state of lowa. The 
demurrer further Interposes the objection that at the tlme of the maklng of 
said deed to said Blmlra Hubblrd, when she entered Into possession of the 
lahds, there were livlng and in being two children of aald Elmira Hubblrd and 
none other, to wlt, Lottle Helen Hubblrd, now Lottle Helen Manly, and Elsie 
Hubblrd, now Elsie Bennett; and that said Flossie, Etbel, Mary, and Ora 
Hubblrd hâve been begotten and born slnee the maklng of said deeds, and 



HUBBIRD T. GOIN. 825 

since the défendant went into possession of said real estate, and that con- 
eequently they took nothlng by said deed from William West to Elmira Hub- 
bird; that 1£ said Elmira Hubblrd dld net take under said deed the title in 
fee simple to said lands, then she and the children then in being took the title 
In fee simple as tenants in common, and the deed from said Elmira Hubbird 
t» the défendant conveyed to him at least her undivided one-third interest 
in said land; se that said minor plalntifCs born slnce the making of said deed 
take nothing by inheritance from their said mother at her decease or other- 
wise. And, finally, that said pétition shows on its face that as to the pluintiffs 
Lottie Helen Manly and Elsie Bennett the cause of action is barred by the 
statute of limitations of the state of lowa. 

The demurrer was sustained by the Circuit Court, and judgment entered 
thereon, to reverse whieh the plaintifEs below prosecute thls writ of error. 

Alexander Mcintosh (James J. Finn and James H. Mcintosh, 
on the brief), for plaintiffs in error. 

Van R. McGinnis and Marcellus L. Temple, for défendant in 
error. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER, 
District Judges. 

PHILIPS, District Judge, after stating the case as above, deliv- 
«red the opinion of the court. 

Section 2901 of the lowa Code provides as follows : 

"Every disposition of property Is void which suspends the absolute power 
of controUlng the same for a longer period than during the lives et persons 
then in being and twenty-one years thereafter." 

In so far, therefore, as the provisions of the deed made by Wil- 
liam West to Elmira Hubbird and children undertook to place a 
restraint upon the power of aliénation by the grantee it was in- 
operative. Even without such statute, any restraint laid upon the 
power of aliénation would contravene common-law right. 4 
Kent's Com. 17. It does not necessarily follow, however, that 
because of such provision being ineffective as a restraint upon the 
power of aliénation of whatever estate the grant conveyed, that it 
is inoperative to characterize the quality of the estate taken under 
the instrument. Thus, in Hurd v. Hurd et al., 64 lowa, 414, 20 N. 
W. 740, while it was held that a condition which was inconsistent 
with the express grant might be void, yet the language expressing 
the condition will be construed, if possible, so as to be in harmony 
with the grant. 

Transposing the structure of the deed, so as to préserve its 
essential terms and sensé, and eflfectuating the manifest intent of 
the grantor, after the granting clause and in connection therewith, 
the deed should be read as follows : It is expressly agreed between 
the grantor and the grantee Elmira Hubbird in accepting this deed 
that she will not sell, convey, or incumber, or in any manner dispose 
of the same, but to retain the same to her own use during life and 
for her children forever. The common sensé meaning is plain 
enough. The grantor, the father of Elmira Hubbird, knew that 
the infant children could not make an effective conveyance; and, 
as he designed to provide for the children of his daughter the fee 
after her death, he sought, by the attempt to lay upon her a re- 
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straint against aliénation, to secure the estate in remainder to them. 
As the restraint was laid alone upon her, and not upon her children, 
the Only effect of the statute was to qualify it as to her, leaving 
her free tb convey by deed whatever interest she had. 

The insistence of counsel for défendant in error is that the ruie 
in Shelley's Case governs the construction of this deed, and so the 
learned judge of the Circuit Court ruled. That ancient rule of the 
common law has been formulated as follows by Chancellor Kent 
(4 Kent's Com. p. 225) : 

"When a person takes an estate of freehold legally or equitably under a 
deed, wlll, or^other wrlting, and In the same Instrument there Is a limitation 
by wa.y pf remainder, eitlier wlth or wlthout the interposition of another es- 
tate, of an interest of the same légal or équitable quality, to his heirs or helrs 
of his body, as a class of persons to take in succession, from génération t» 
génération, the limitations to the heirs entitles the ancestor to the whole 
estate." 

— The purpose of which was that if an estate for Hfe, or any par- 
ticular freehold estate, be given by will or deed, with remainder 
to his or her heirs, the first taker is held to hâve the fee, and the 
heirs shall take, if at ail, by descent, and not by purchase. So that 
the first taker has t"he right of disposition in fee, and the heirs 
take by descent only when no disposition has been made of the 
fee by the first taker. Tiedeman on Real Property, 425. 

It is claimed for the défendant in error that the rule in Shelley's 
Case is recognized and applied by the Suprême Court of the state 
of lowa, there being no statute of that state abolishing the rule. 
It is to be conceded to the défendant in error that if the Suprême 
Court of the state of lowa has applied the rule in Shelley's Case 
to such a deed a.s the one in question it must be foUowed by this 
court, as it afïects the title to real property situate within the state. 
McGoon V. Scales, 9 Wall. 23-27, 19 L. Ed. 545; DeVaughn v. 
Hutchinson, 165 U. S. 576, 17 Sup. Ct. 461, 41 L. Ed. 827. A brief 
review of the décisions of the Suprême Court of lowa touching 
this question is therefore necessary. 

The case principally relied on is that of Pierson v. Lane, 60 lowa, 
60, 14 N. W. 90. The deed there construed was as follows : 

"We, John Pierson, and Sarah Pierson, his wife, * * • do hereby grant, 
bargain, sell and eonfirm unto Minerva Pierson, and the heirs of her body 
begotton by her présent husband, the following described real estate [hère fol- 
lows description of the property] ; to hâve and to hold the above gi-anted and 
bargaiued promises unto the said Minerva Pierson, aud the heirs of her body 
begotten by her said husband forever, to them and their own use, benefit and 
behoof." 

The words "heirs of her body forever" brought the grant within 
the opération of the rule in Shelley's Case, as the limitation by 
way of remainder was the same as "to his heirs or the heirs of his 
body," was to a class of persons to take in succession from généra- 
tion to génération, in which case "the limitation to the heirs en- 
titles the ancestor to the whole estate" ; this for the obvious reason, 
assigned by Kent in his Commentaries, 216, that "the policy of the 
rule was that no person should be permitted to raise in another an 
estate which was essentially an estate of inheritance and at the 
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same time make the heirs of that person purchasers." As will be 
shown hereafter, the rule in Shelley's Case does not apply to a 
grant to A. and her children, "unless it appears that thèse words 
were used in the sensé of heirs." 

In the case of Case v. Dwire, 60 lowa, 444, 15 N. W. 265, the con- 
veyance was to C, "to hâve and to hold the same unto her, as her 
own and indefeasible estate, to be owned, controUed, managed, and, 
if desired, sold and conveyed by her, or those who may act for her 
as her légal représentatives or guardians, during her life, with the 
condition that whatever part or parcel of said premises may be 
owned or held by her at the time of her decease, or of which she 
may die seized, or in which she may at that time hâve any right, title 
or interest, shall revert to, vest in and again become the absolute 
property of the grantor, or, in case of his death, to his lawful heirs, 
to the absolute exclusion and inhibition of ail other persons or 
heirs." It was held that C, the grantee, took an absolute title 
in fee, and that the condition was répugnant to the fee, and there- 
fore void. It was necessarily void for repugnancy because the 
grantor, after having conveyed his interest, undertook, by subsé- 
quent provision, to reserve a reversionary interest to himself. It 
is sufficient, however, of this case to say that ail the authorities 
maintain that the fee in such case vests in the first taker for the 
obvious reason that it gave her the power to sell, and wherever 
that exists it carries with it the necessary implication that any deed 
which might be made by her would vest the purchaser with the 
fee. 

In Broliar v. Marquis et al., 80 lowa, 49, 45 N. W. 395, the con- 
veyance was "unto Anna M. and her children and joint heirs with 
her and myself and Marcelley M. and Ella M." It was held that 
the words, "joint heirs with her and myself," were intended to 
show what children of Anna were to take after her; but that un- 
der the ruling in Pierson v. Lane, supra, and Case v. Dwire, supra, 
they took nothing, and that the land went in equal shares to Anna, 
Marcelley, and Ella. Aside from the fact that the instrument em- 
ployed the term "heirs," indicating indefinite inheritance, the court 
reached its conclusion by arriving at the intention of the grantor. 

Kicne v. Gmehle, 85 lowa, 312, 52 N. W. 232, arose under a will 
which devised to the daughter the whole estate for and during her 
lifetime, to hâve and to enjoy the rents, issues, profits, and income 
of the whole estate, to her separate use and benefit during her 
natural life, and on her démise said estate was to descend and in- 
vest in such heirs of her body begotten, in fee simple. It was held 
that the daughter took an estate for life, and the rule in Shel- 
ley's Case was not applicable. The court declared its conclusion, 
based upon the following broad language taken from Bingham on 
Descents, 237, in speaking of the rule in Shelley's Case, that: 

"It may, however, be trnsted as a safe rule to follow In ail cases of con- 
iîtruction of contracts, conveyances, or wills that the Intention of the parties, 
manifested by the readlng of the whole instrument together in the llght of at- 
tendlng circumsftances, must control the meaning, and thls gênerai rule applles 
to the rule in Shelley's Case." 
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The court aiso quoteS approvingly from Hileman v. Bouslaugh, 
13 Pa. 351, 53 Am. Dec. 474, in discussing the rule in Shelley's 
"Case, that: 

"A devisor who uses words of limitation In an Improper sensé may so ex- 
plaln the meaning of them by other words in the context as to exclude his de- 
vise from the rule, for It opérâtes only on the Intention when It has been as- 
certained, not on the meaning of words used to express It. The ascertalnnient 
is left to the ordlnary rules of construction peculiar to wUls ; but when the 
intention thus ascertained Is found to be within the rule, there is but one 
way ; it admlts of no exception." 

In Wescott v. Binford, 104 lowa, 645, 74 N. W. 18, 65 Am. St. 
Rep. 530, Judge Robinson, in discussing the rule in Shelley's Case, 
would not concède that it ofctained in its ancient rigor in the state 
of lowa, and he emphatically said that the rule in Shelley's Case 
was not designed to defeat the intention of the grantor or the 
testator, but gave to certain words, as "heirs," such force and 
effect that when used they were conclusively presumed to show an 
intent to vest the estate in the first taker in fee. "Theoretically 
the rule was not applied to ascertain the intent of the grantor or 
testator, but to déclare its efïect when ascertained." 

The case of Halliday v. Stickler et al., 78 lowa, 388, 43 N. W. 228, 
was where the devise of real estate was followed by a provision 
that whatever is left of it after the death of the devisee shall be 
equally divided between his heirs. That, of course, devised an 
estate in fee, and not for life only, because there was présent on the 
very face of the instrument a power in the first taker to sell. 

Hambel v. Hambel, 109 lowa, 459, 80 N. W. 528, was an uncon- 
ditional devise to the widow, with full power as executrix to sell 
and convey, followed by directions to divide the property remain- 
ing at her death among his children, and in case she remarried 
two-thirds of the property then remaining was to be divided among 
his children. It was held that the widow took the fee under the 
first clause because it contemplated that she could exercise the 
power of absolute sale. The well-settled rule of law laid down in 
this and other cases, that where there is an absolute or unlimited 
devise of property a subséquent clause expressing a wish, désire, 
or direction for its disposition after death is that it will not defeat 
the devise or bequest, nor lirait the estate or interest. The abso- 
lute devise stands, and the other clause is regarded as presenting 
precatory language only. 

In the case of Teany v. Mains et al., 113 lowa, 53, 84 N. W. 953, 
it was held that although the granting clause in the deed did not 
contain words of inheritance, but recited that the conveyance was 
made for the sole use of the grantee and her heirs, that she was not 
to hâve the privilège of conveying or incumbering it, she took an 
absolute estate, and not as trustée for the heirs then living. As 
under Code lowa, § 2913, a fee may be created without the word 
"heirs," the subséquent use of the word "heirs" was not incon- 
sistent with the first grant, and therefore the condition imposed, 
being répugnant to the grant of the fee, was void. Inasmuch as by 
opération of the statute the word "heirs" was read into the grant- 
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ing clause, she took an absolute fee, and any effort thereafter to 
quai if y it which was inconsistent with and contradictory thereof 
was void. 

From this review of the lowa décisions it cannot be said that 
that court bas ever construed a deed like the one in question 
to conie within the opération of the rule in Shelley's Case. With- 
out stopping to inquire into the reasons or causes out of which this 
ancient rule had its origin, and conceding that it yet bas récogni- 
tion in some of the states where not interdicted by statute, it is 
not too much to say that it is not hospitably received and entertain- 
ed in this country ; and the courts, in récognition of the fact that it 
is little in accord with the genius of our laws affecting allodial 
estâtes in real property, are adverse to letting the rigor of the rule 
arbitrarily thwart the manifest intent and purpose of the grantor. 

The learned judge below in his opinion said that, applying the 
rule in Shelley's Case to the deed, it would read as follows : "When 
Minerva Hubbird took an estate of freehold, and in the saine con- 
veyance an estate was limited to her heirs in fee, that the words 
'heirs' are words of limitation, and not of purchase." By thus 
reading into the deed from William West the words "to Minerva 
Hubbird and her heirs," the grant was clearly enough made to come 
within the rule in Shelley's Case; but such is not the language of 
the deed. 

The distinction between a grant to A. for life and remainder to 
her heirs, and a grant to A. for life with remainder to her children, 
is marked in the application of the rule in Shelley's Case. Tiiïany, 
in his work on the Modem Law of Real Property (paragraph 25), 
in substance says that a deed to A. and his children cannot, at 
common lâw, convey an estate tail; and the word "children" 
can hâve no efïect as a word of limitation defining the interest A. 
is to take, and must take effect, if at ail, as a word of purchase, 
generally giving the children of A. living at the time of the grant 
a joint estate with A. in the property; but generally a devise to A. 
and his children, while there is a presumption that the word "chil- 
dren" is one of purchase and not of limitation, it is not a conclusive 
presumption, depending upon whether the context shows that the 
word was used in the sensé of heirs of the body. He furthermore 
says that in some cases the word "children" in a conveyance to 
A. and his children is construed as a word of purchase, giving the 
children a remainder and not joint interests with A. But he fur- 
ther says : "By the weight of authority, such a conveyance, with- 
out any indication of an intention to the contrary, gives joint in- 
terests to A. and the children then living." So that in his view 
the question is more or less controUed by the intention of the gran- 
tor, to be gathered from the instrument. 

Washburn on Real Property (volume 2, 5th Ed., 599) says that 
if upon a devise to A. for life, remainder to the children of J. S., if 
J. S. bas children at the testator's death, they would take a vested 
remainder; and that if he were to bave other children during the 
life of A., and before the remainder was to take effect in possession. 
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it would open and let in the children born during A. 's life, who 
would take shares as vested remaindermen. On page 633 he says 
that where the limitation of the remainder is to a son or sons, or 
to "children," and the like, of him to whom the first estate for life 
is limited, if the term "heirs" is clearly intended as descriptio per- 
sonae the individual or persons thus designated take as purchasers, 
and do not corne within the rule in Shelley's Case. On the other 
hand, if the term made use of in the limitation is "son" or "child" 
in the sensé of "heirs," and not as designatio personae, but compre- 
hending a class to take by inheritance, it is a term of limitation, and 
présents a case within the rule in Shelley's Case. And, further, that 
"the context in thèse cases may be resorted to to get at the sensé 
in which the term or terms are used." 
Tiedeman (paragraph 434) says : 

"But limitation to the sons, children, or issue of him who takes the life 
e.state will not be converted by the rule (in Shelley's Case) into a fee in the 
first taker, uniess they are created by will, and from a considération of the 
whole will it appears that thèse words were used in the sensé of heirs. And 
the strongest and clearest évidence is necessary to give this construction to 
the words 'sons' or 'children.' It is easier to apply this construction to the 
Word 'issue.' The gênerai rule Is that persons thus descrlbed take as pur- 
chasers and not by descent, and that the remainders are vested as soon as 
persons corresponding to the description corne Into belng. • * * The In- 
termediate limitation is not destroyed by merger of the estate in possession 
and the remainder under the opération of the rule in Shelley's Case." 

What office the employment of the word "children" instead of 
"heirs" performs in a given deed or devise, whether as words of 
purchase or limitation, is, in the view of the best-considered authori- 
ties, largely one of intent, to be ascertained, not from any one part 
of the instrument, but from its four corners: 

"As in the case of ail contracts, the intent of the parties to the deed, when 
it can be obtained from the instrument, will prevail, uniess counteracted by 
some rule of law. • • * Although the form of a deed may be unusual, 
the intention of the grantor, when it appears, must be given efCect, and the 
deed will not be declared void uniess the various clauses are so répugnant as 
to leave no other course to be followed." Devlln on Deeds, §§ 836, 836a. 

Chief Justice Kent in Jackson v. Myers, 3 Johns. 388, 395, 3 Am. 
Dec. 504, said: 

"The intent, when apparent and not répugnant to any rule of law, will con- 
trol technical terms; for the intent, and not the words, Is the essense of ev- 
ery agreement. In the exposition of deeds the construction must be upon the 
View and eomparison of the whole Instrument, and with an endeavor to gIve 
every pari of it meaning and efCect." 

In Hancock v. Watson, 18 Cal. 137, it is said : 

"In construing an instrument, that construction Is always to be adopted 
which will accomplish the object for whieh the Instrument was executed." 

In Prentice v. Duluth Storage, etc., Ce, 58 Fed. 438, 7 C. C. A. 
293, this court thus expressed the rule : 

"In construing a deed the court may put itself In the place of the grantor 
for the purpose of dlseoverlng his Intention, and then, in vIew of ail the facts 
and circumstances surrounding him, consider how the terms of the deed may 
afCect the subject-matter." 
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This ruie of construction obtains in lowa. In Broliar v. Marquis 
et al., 80 lowa, 49, 45 N. W. 395, where the language of the convey- 
ance was somewhat involved and uncertain, the court said : 

"If we should elimlnate from the deed the words, 'and her children and joint 
heirs with her and myself,' the intention of the grantor could hardly be said 
to be doubtful, and in that case the position of the appellant would certalnly 
be correct. We must, then, inquire if the words so obscure the Intent of the 
grantor as to entirely avoid the conveyance, and, if not, to what estent the 
words change the meaning glven the deed without their use. The intent of 
the parties must be the guiding star of interprétation." 

In Hopkins v. Grimes, 14 lowa, 73, the court said : 

"The object of ail rules of interprétation Is to discover the Intention, and 
this should be gathered from the whole instrument." 

This is approved in Kiene v, Gmehle, 85 lowa, 316, 53 N. W. 
233. 

It is to be conceded, however, that where, by the légal import of 
the words employed in the conveyance, as the words are construed 
at common law, it fixes the character of the grant and concludes any 
question of intent. 

It may be conceded for the purpose of this case that if the deed in 
question had stopped with the granting clause to Elmira Hubbird 
and children, it might, with plausibility, be said that the mother and 
the two children in esse took the whole fee as tenants in common. 
The case of King v. Rea et al., 66 Ind. 1, cited in this connection by 
défendant in error, is hardly in point. So much of the grant in that 
case as is pertinent to this inquiry was "to Martha W. Rea and her 
children and their heirs and assigns forever." It was held that the 
deed vested the title in her and her children then in being, in com- 
mon, but those begotten and born thereafter took nothing. It is to 
be observed again, of this case, that there occurs the words "their 
heirs and assigns forever." As there can be no heir of the iiving, 
and the grant was in prassenti, the after-born heir could not take; 
and as they were to take as conditional remaindermen, and not by 
purchase, it was held to bring the case within the rule in Shelley's 
Case. 

In the later case from Indiana of Jackson v. Jackson et al. find. 
Sup.) 26 N. E. 8'97, Elihu M. Jackson had certain children of his 
body Iiving at the time of making the deed. The deed conveyed 
"to Elihu E. Jackson for life, and after his death to the then Iiving 
children of his body, for the sum of natural love and affection and 
two dollars," with the recitation: "And the grantor hereby re- 
serves the right to her Iiving ofï of the above-described real estate 
during her natural life; and it is expressly understood that said 
Elihu E. Jackson, the grantee, is to hâve no greater interest than 
a life estate, and that at his death said tract shall go to the children 
of his body then Iiving." The question was as to whether the chil- 
dren Iiving at the time of the making of the deed and at the death 
of the grantor took the fee in the land, or whether the case was gov- 
erned by the rule in Shelley's Case. The court said: 

"That the children took the fee we think there can be but llttle doubt. They 
were then In belug. They were capable of taking, and we think the deed a» 
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completely vested the title In them as if they had been named in the deed. 
Tliere Is no room for doubt as to the Intention of the grantor." 

The court then adverts to and reaffirms the ruling in the case of 
Sorden v. Gatewood, 1 Ind. 107, where the conveyance was to Sarah 
Gatewood during her natural Hfe, and to her children and their as- 
signa forever, to hâve and to hold, etc., to the said Sarah during her 
natural life, and to her children and their assigns forever. Of which 
the court said : 

"There belng no words of inheritance In the conveyance described in the 
replication, and those used — 'her children' — being words of purchase, and not 
of limitation, the rule in Shelley's Oase does not apply, and a fee simple was 
not vested in Sarah Gatewood. She took an estate for life, and her children 
a vested remainder, whether for life or in fee it is immaterial now to inquire. 
We think the only fair construction which can be placed upon the language 
used in the deed is that the grantor intended to part with ail her interest 
in the land except the retaining her living off of It, and that she intended to 
only give to the appellant a life estate, and vest the remainder In the chil- 
dren of the appellant, and the fee vested in the children of the appellant at 
the time of the exécution of the deed. It does not appear that any children 
were born to the appellant after the exécution of the deed, or that any living 
at that time hâve died, and no question is presented as to the rights of the 
survlvors or those born after the exécution of the deed. There are no such 
words of inheritance used in this deed as .to bring It wlthin the rule In Shel- 
ley's Case, and give to the grantee named a fee simple, as contended on the 
part of the appellant. The words 'children of his body' are used as words 
descriptive of a elass who are to take the fee." 

In Bodine's Administrators v. Arthur, 91 Ky. 53, 14 S. W. 904, 
34 Am. St. Rep. 162, the granting clause was to Mrs. Bodine, haben- 
dum to Mrs. Bodine, and to her children by him (her husband) 
begotten. The first contention was that the habendum clause was 
répugnant to the grant, and was therefore void. The court said : 

"But where it appoars from the whole conveyance and attendant circum- 
stances that the grantor intended the habendum to enlarge, restrict, or repugn 
the conveying clause the habendum must control. It is, in such case, to 
be considered as an addendum or proviso to the eonveyancing clause, which, 
by a well-settled rule of construction, must control the eonveyancing 
clause or promises, even to the extent of destroying the effect of the same. 
This is so, because It Is the last expression of the grantor as to the convey- 
ance, which must control the preceding expression. * * * Such convey- 
ances give to the named vendee a life estate, remainder to the children. This 
construction grows out of the fact that as there must be parties, vendors and 
vendees, in order to make a valid conveyance, none but parties vendees can 
take a présent estate. Such parties may be designated by their proper names, 
or by such other désignation as will identify the particular persons meant as 
vendees. In this case the expression 'her children by W. R. Bodine begotten' 
does not Identify the particular individuals who are to take, because they, 
or some of them, may hereafter be born. Hence they cannot be deemed par- 
ties vendees in the sensé of taking an immédiate estate, but they take an es- 
tate in remainder. Such conveyances, thus construed, are effective, othervvise 
not; and as it must be presumed that the grantor intended ail the parts of the 
deed to hâve the efCect that the law gives to the language used, consequently 
it must also be presumed that he Intended to grant a life estate, wlth remain- 
der, unless, as Intimated, the contrary intention appears." 

In Smith v. Upton, 12 Ky. 27, the conveyance was "to Mrs. Smith 
and her children," the considération moving from Mrs. Smith's 
husband. It was held that the intention of the parties is gathered 
from the language of thé deed, as such language is explained by at- 
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tendant cîrcumstances and the relation of the parties, and must con- 
trol; that it was evidently the intention of the husband to give 
the whole estate to his wife and their children, for whom he was 
under equal obligation to provide. This purpose could only be 
effectuated by giving to the wife a life estate, remainder to the chil- 
dren. Whereas, if the instrument were construed as giving the 
wife and children a joint estate in fee, it was calculated to defeat the 
intention by the wife's interest passing to her children by a second 
marriage, who would be strangers in blood, and to whom the gran- 
tor was under no légal or moral obligatioh to provide. To give to 
the wife and the then children a joint estate would defeat the in- 
tention of the grantor as to subséquent born children. 

In Elmore et al. v. Mustin, 28 Ala. 309-314, a father, in considéra- 
tion of natural love and affection, conveyed to his daughter and 
her children, by présent words of gift, several negroes and other 
property, "to hâve and to hold unto the said Sarah, her executors 
and administrators, forever, as her and her children's property" ; 
the deed reserving the use and possession of the property to the 
donor during his life. It was held that it created a life estate in the 
said Sarah, with a quasi contingent remainder to such of her chil- 
dren as might be living at her death. Chief Justice Goldthwaite 
said: 

"The donor virtually reserves to himself a Ilfe Interest in the property, 
aud, wIth thls réservation, he glves It to Sarah M. Elmore, 'and to her chil- 
dren, the natural helrs of her body, at her death.' The Interest of Mrs. Elmore 
Is not. as bas been urged, converted into an absolute gift, on the principle ap- 
plicable to estâtes tall; for the word 'children' is hère explanatory, and 
restrictive of the words immediately following It, and présents a stronger 
case than Dunn v. Davis, 12 Ala. 135, where the gift was to the 'heirs or chil^ 
dren.' • * • The gift, it is to be observed, is to Mrs. Sarah M. Elmore 
for life, and 'to her children, the natural heirs of her body'; and we think 
that by the terms 'natural heirs of her body,' taken in connection v^lth the 
Word 'children,' the donor intended to limit the gift to the children who were 
heirs ; and upon the principle, 'Nemo est heeres viventis,' the limitation could 
only extend to the children living at her death, thus giving them a quasi con- 
tingent remainder." 

In Pennsylvania where the rule in Shelley's Case obtains, and 
where it was at one time held that a conveyance to A. and her chil- 
dren was in prsesenti, therefore A. and the then living children took 
as tenants in common, the correctness of this ruling, in the constant 
struggle and progress of the law to efïectuate the intention of 
parties making grants, was challenged and overthrown in Coursey 
v. Davis, 46 Pa. 35, 84 Am. Dec. 519. So. Mr. Justice Strong, in 
White V. Williamson, 2 Grant, Cas. 249, where the deed was to A. 
"for the use of the wife and children of B.," said : 

"Under that déclaration what interest did she take? Was It a life estate, 
with remainder to her children, or was it a tenancy In common with them? 
The court below thought It was the former and so ingtructed the jury. We 
incline to concur in that opinion. Under that déclaration the children take 
as a class, not individually. The grant is not to thè children then in esse, 
but it embraced those after-born. It was the gift of a father for the benefit 
of his descendants. If the time of the distribution was the date of the gift, 
) then after-born children must hâve been escluded ; for where a gift is to a 

137 F.— 58 
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.c}aBS, the mlç Is that the time of distribution defines the Indivlduals vyho oon- 
stitute thè elass." 

See, also, Hague v. Hague et al., 161 Pa. 643, 29 Atl. 261, 41 Am. 
St. Rep. 900, where it is held that a gift to Sarah Hague and her 
children is a gift ofa life estate to the rnother, with remainder in 
fee to the children as a class. 

The discussion of this question by Chief Justice Beard in Black- 
bum V. Blackburn, 109 Tenn. 674, 73 S. W. 109, commends itself 
as well for its reason as its justice. The deed was from the father 
to his daughter and her children forever ; and in a subséquent clause 
the deéd provided that, in case the daughter died before her hus- 
band, he should hâve 400 acres of the land during his life, which at 
his death should go to said children and bodily heirs of the daugh- 
ter. At the date of the deed Mrs. Blackburn had four children. 
Subséquent to the delivery of the deed there were born to her five 
other children. The contention made was that the mother and the 
then living children took as tenants in common ail the land, to the 
exclusion of the after-bom children. It was held that the deed 
created a life estaté in the daughter and her husband, with a vested 
remainder in the children living at the datç of the deed, which 
opened and admitted the after-born children. The learned judge 
conceded that a conveyance to a mother and her children, without 
any qualifying words, "is often held to be one in prœsenti, vesting 
the title in the theil living children and the mother as tenants in 
common, and by construction of law excluding children coming into 
being tljereafter. In the cases where this has been held, the rule 
is rested either upon the idea that a freehold could not be created 
to take efïect in futuro, as at common law livery of seizin was essen- 
tial to such estate, or else upon an implication from the instrument 
of an intention upon the part of the grantor that the title should pass 
to the living children as if they had been named therein (citing 
authorities). But if the deed, when taken altogether, discloses 
a purpo'se upon the grantor's part that ail the children of the mother, 
without regard to the time of their birth, shall become beneficiaries 
of the property conveyed, then to effectuate this purpose the mother 
will be converted into a tenant for life, and the children into re- 
mainderrtien, the remainders yesting in those living at the date of 
the instrument, and the estate opening upon the subséquent birth 
of children so^'as to embrace them. * * * And a slight indica- 
tion will induce the courts to adopt the construction of the deed 
which will éfïectuate the intention of the grantor. Moore v. Sim- 
mons, 2 Head. 546 ; Beecher v. Hicks, 7 Lea, 307." 

He then proceeded to state that, if it had been the purpose of the 
grantor to Umit the estate to the benefit of the children in esse, 
it would hâve been easy to do so by words or,terms indicating such 
purpose, and that, as there could be assigned no sufficient reason 
why the children in being should be more the objects of his benefi- 
cence and solicitude than the after-born children, it would be a 
perversion of justice to exclude the latter. 

Turning to the deed of William West to his daughter and her 
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children, we inquire what possible motive could the father and 
grandfather hâve had to provide alone for the minor children in 
esse? His daughter, as the sequel proved, was a vigorous w^oman. 
bearing children in regular order, with probable prospects of con- 
tinued production. The deed on its face shows that love and affec 
tion in part moved him to its exécution. In the very nature of ii 
kindly heart, the after-born children would be as much the object,-» 
of his affection and the concern of his solicitude and providence as 
those in being. This strong, natural impulse should accentuate 
the fact that if the grandfather had intended to limit the deed to 
the living children he would hâve employed some term, some word, 
to indicate it. On the contrary, in the habendum clause, where he 
expresses a purpose to secure the estate^ after the mother was gone, 
forever to the use of the remaindermen, he employed the compre- 
hensive term "her children." And as the term "her children," thus 
employed, did not indicate inheritance, and they were not words 
of limitation, but descriptive of the beneficiaries, eo nomine, to take 
under the deed, the children living at the time of the mother's death 
took as purchasers, and therefore the rule in Shelley's Case should 
not apply. 

While the deed was inartificially drawn, we cannot, on taking 
the deed and reading it by its four corners, escape the conviction 
that it was the mind and purpose of William West to vest in his 
daughter a life estate and to secure the remainder in her children, 
and we are unwilling to sacrifice this manifest purpose by giving 
a broad application of a most technical and harsh rule, îike that 
established in Shelley's Case. 

We hold that under the deed from William West, Elmira Hub- 
bird took a life estate and the two children in esse a vested remain- 
der therein, and upon the birth of after-born children the estate in 
remainder was opened for their admission, and that upon the death 
of the mother the surviving children became entitled to the posses- 
sion, and are entitled to maintain the action of ejectment, unless 
barred by the local statutes of limitation. 

Section 4323 (Code 1897) provides that: 

"An action to détermine and quiet the title of real prpperty may be brought 
by any one, whether in or out of possession, having or claiming an interest 
therein, against any person claiming title thereto, though not in possession." 

The period of limitations in real actions in the lowa statutes is 
10 years. Under section 3188 of the Code a woman attains her ma- 
jority at the âge of 18 years, and the pétition shows that Lottie 
Helen Manly was 18 years old on the 20th day of October, 1894, 
and that said Elsie Bennett became 18 years of âge on the 34th day 
of August, 1897. By section 3453 of the Code it is provided that : 

"The time limlt for actions hereunder, exeept those brought (or penaltles 
and forfeitures, shall be extended in favor of mlnors and Insane persons so 
that they shall hâve one year from and after the termlnation of such disability 
within which to commence sald action." 

On the theory, therefore, that Elmira Hubbird took a life estate 
and the children then in being an estate in remainder, their right 
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of action îs barred. Marray v. Quigley, 119 lowa, 13, 14, 9.3 N. W. 
869, 97 Am. St. Rep. 376. The right of action, however, not being 
barred as to the other children, the court erred in rendering judg- 
ment on the demurrer against ail of the plaintififs. 

It results that the judgment as to the plaintiffs, Lottie Helen 
Manly and Elsie Bennett, is.afïïrmed, and reversed as to the other 
plaintififs, with directions for further proceedings in confonnity 
with this opinion. 

RINER, District Judge (dissenting) . I am unable to concur in 
the foregoing opinion of the court in this case. The deéd was made 
in lowa, and must be construed according to the laws of lowa, as 
interpreted by the Suprême Court of that state. FoUowing the ruie 
of construction in the case of McCleary v. Ellis, 54 lowa, 311, 6 N. 
W. 571, 37 Am. Rep. 205, as I understand it, the condition against 
aliénation contained in this deed is void. I think the deed conveyed 
the estate to Elmira Hubbird and her children then in existence 
only, and that it cannot be construed as a conveyance to the chil- 
dren not then begotten. Elmira Hubbird and her two children 
then in existence would, therefore, take the estate as tenants in 
corn mon. The limitation upon the power of aliénation attempted 
to be made in the deed being void under the décisions of the court 
of last resort of the state of lowa, Elmira Hubbird could and did, 
by her deed, convey her interest in the land to the défendant in 
error. The interest of the two children in existence when the deed 
was made is barred under the statutes of lowa. Marray v. Quigley, 
119 lowa, 13, 92 N. W. 869, 97 Am. St.. Rep. 276. 

I think the case should be affirmed. 

On Pétition for Rehearing. 

PHILIPS, District Judge. Many of the criticisms made in the 
pétition for rehearing of the former opinion herein are either based 
upon a faulty construction of the language employed or a miscon- 
ception of what was really decided. There is but one question 
raised by the pétition deemed worthy of considération, and that is 
that the Suprême Court of lowa, in Doyle v. Andis, 102 N. W. 177, 
decided sinçe this case was submitted, has held that the rule in 
Shelley's Case is in force in the state of lowa. This décision was 
by a divided court— three to two. On reading both the majority 
and minority opinions, the candid mind must concède that the inti- 
mation, made in the original opinion herein, that it was an open 
question as to whether or not the rule in Shelley's Case was by the 
prior décisions of that court established in ail itsancient rigor in 
the state of lowa, was a justifiable suggestion. Ail that was affirm- 
atively held in the former opinion herein touching this matter is that 
the Suprême Court of that state had never applied the rule in Shel-. 
léy's Case to a deed like the one in question, which, read by its four 
corners, clearly indicated the intent of the grantor to convey a liîe 
estate to Jiis daughter, with the remainder to her children. The 
conveyance construed in the Doyle-Andis Case was to Andis "dur- 
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ing his natural life, and then to his heirs." This was held by the 
majority opinion to corne within the rule in Shelley's Case, and to 
vest the absolute fee in the first taker. With this application of 
the rule we make, and hâve made, no controversy, because the same 
instrument conveying a life estate made the limitation by way of 
remainder of another interest of the same légal quality to his heirs, 
as a class of persons to take in succession, from génération to gén- 
ération. It is quite clear, both from the reasoning and authorities 
of the majority opinion, and the discussion of the minority, that if 
it had been to A. during his natural life, and then to his children, 
the grant would hâve escaped the meshes of the rule in Shelley's 
Case, and the children would hâve taken as purchasers, and not by 
inheritance. The very term "heirs" implies inheritance, or taking 
by succession. 

According to the maxim, "Nemo est haeres viventis," there can 
be no heir of a living person. Therefore the estate in remainder 
could not vest during the life of the ancestor. It must pass by 
dévolution, and the heir takes "in succession from génération to 
génération," so that the "limitation to the heirs entitles the ancestor 
to the whole estate." The term "her children," under such a deed 
as that made by West, the grandfather, is descriptio personae, and 
as such "they at once indicate the objects and limit the scope of 
the gift," and become words of purchase. This, we think, is clearly 
deducible from the postulate laid down by Hargrave (1 Hargrave, 
Law Tracts, 575, 577), quoted with approval by the majority opinion 
in Doyle v. Andis, supra : 

"When It Is once settled that the donor or testator has used words of in- 
heritance according to their légal import, has employed them intentionally to 
compromise the whole Une of heirs to the tenant for life, and has really made 
him the terminus or ancestor by référence to whoin the succession is to be 
regulated, then It will appear tbat, being consldered according to those rules 
of policy from which it originated, it Is perfectly Immaterial whether the 
testator (or donor) meant to avoid the rule or not, and that to apply it, and 
to déclare the words of inheritance to be words of limitation, vesting the In- 
heritance In the tenant for life, as the ancestor and terminus to the heirs, 
Is a mère matter of course. But, on the other hand, if the words of inher- 
itance were not used In their full and proper sensé, so as to inelude the whoIc 
inherltable blood, and make the tenant for life the ancestor or terminus for 
the heirs, but the testator intended to use the word 'heirs' in a limited, re- 
strictive, untechnieal sensé, and to point at such Indivldual person as should 
be the heir, etc., of the tenant for life at his decease, and give a distinct 
estate of freehold to such single heir, and to make his or her estate of free- 
hold the groundwork for a succession of heirs, and constitute him or her the 
ancestor terminus and stock for the succession to take its course from, in 
every one of thèse cases the premises are wanting upon whicB only the rule 
in Shelley's Case Interposes its authority, and that rule becomes quite ex- 
traneous matter. So, then, in order to ascertain, in every case, whether or 
not the rule is applicable, the inquiry simply is. In what sensé did the tes- 
tator or donor use the words? If in the former sensé, the rule always applies. 
notwithstanding a positive déclaration that it shall not. If In the latter 
sensé, the rule Is as Invarlably foreign to the case, the remainder is con- 
tingent untll the death of the tenant for life, and the party named as heir 
takes by purchase." 

With the views we entertain of the clearly enough expressed 
mind of the grantors, William West and wife, to provide for their 
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grandchildren as such, we are unwîlling to thwart that will by going 
beyond any express décision of the state court in embracing the rule 
in Shelley's Case. 
The pétition for rehearing is overruled. 

RINER, District Judge, dissents. 



In re O'OONNBLL. 

In re DOW. 

(Circuit Court of Appeals, First Circuit. December 22, 1904.) 

No. 545. 

1. Bankexjptct— Pétition fob Review— Matteks Pbesented bt Recoed. 

On a pétition to revise In roatter of law bankruptcy proceedlngs In the 
District Court, the Circuit Court of Appeals wUl ordinarily conslder only 
such matters of law as are shown by the record, by flndlngs of fact or 
their équivalent, to hâve been dlstlnctly presented to the court below. 

[Ed. Note. — ^Appeal and revlew In bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

2. Saiie— Refusal to Reopen Case. 

ïhe action of a court of bankruptcy in denylng a pétition to reopen 
a case after the bankrupt's estate had beeu elosed, for the purpose of 
appolntlng a new trustée and taklng action to collect further assets, vvas 
not erroneous as matter of law, where It was based on a flnding by the 
référée, concurred in by the court, that there were no substantial assets 
remalnlng unadmlnistered. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Massachusetts, in Bankruptcy. 

Bernard D. O'Connell, pro se. 

Melvin M. Johnson (Roger, North & Johnson, on briefs), for re- 
spondent Dow. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is a pétition brought in this 
court by Mr. O'Connell under the bankruptcy act of July 1. 1898, 
c. 541, § 24b, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432], asking us 
to revise certain proceedings of the District Court with référence 
to Lenoir A. Dow, bankrupt. Of course, we are limited to matters 
of law. In Boston Dry Goods Company et al., Petitioners, decided 
by us on October 13, 1903, reported in 125 Fed. 226, 227, 230, 60 
C. C. A. 118, we held that on pétitions of this class the record should 
présent to us simply, clearly, and unequivocally the issues of law, 
to the like effect as bills of exceptions, proceedings without a jury, 
and proceedings in the Suprême Court on admiraltv appeals, as 
provided in the act of Fébruary 16, 1875, c. 77, 18 Stat. 315 [U. S. 
Comp. St. 1901, p. 525]. We also said that, in order that it may 
appear by the record that issues raised on appeal were presented 
below, findings of fact which involve distinct propositions of law, 
or something else as a substitute therefor, are necessary. In Shoe 
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& Leather Reporter et al., Petitioners, 129 Fed. 588, 589, 64 C. C.A. 
156, we also emphasized the rule that on thèse proceedings we ouglit 
not to take jurisdiction ordinarily over propositions not brought spe- 
cifically to the attention of the District Court. It is true that, as 
said in Boston Dry Goods Company, we ought to waive the strict- 
ness of the rules which we hâve stated as to some matters of a sub- 
stantial character when justice clearly requires that it should bc 
done ; but in the présent case, in view of the confused condition of 
the record and the confused statements of the case by both the peti- 
tioner and the respondent, it is impracticable for us to make any dc: 
parture in that respect. 

So far as we can discover from the record, and from briefs sub- 
raitted to us, our considération is Hmited to a pétition filed by cer- 
tain creditors after the closing of the case, which prayed that the 
bankruptcy proceedings in question be reopened, and sent back 
to the référée, for the purpose of electing a new trustée, and taking 
action necessary to collect and distribute further assets of the bank- 
rupt's estate. This pétition was filed on April 29, 1904, and it al- 
leged that, since the closing of the estate, there had corne to the 
knowledge of the trustée and creditors that there were assets of the 
bankrupt which should be realized, ail said to be as more particularly 
set forth in the objections to the allowance of the pétition of the 
bankrupt for his discharge. It is now of no conséquence what the 
particular assets referred to were, but we gather that they were cer- 
tain alleged interests in the estâtes of the mother and uncle of the 
bankrupt which were not disclosed by his schedules. 

The record shows, and there is no question, that the bankrupt's 
schedules disclosed no assets, except what were by law exempt, and 
particularly no interest in either of the estâtes named. It shows 
that the final meeting, which involved the closing of the estate and 
discharge of the trustée, was held on January 23, 1904. It is no- 
where claimed that the bankrupt had any assets unless those thus 
alleged. The record shows that while the pétition to reopen the 
case was pending there were also pending objections to the dis- 
charge of the bankrupt, with spécifications that he had fraudulently 
concealed his interests in the estâtes referred to. The pétition to 
reopen the proceedings was sent to the référée, who made a report 
concluding that, by consent of parties, he made the report and find- 
ings on the objections to the discharge a part of the report on the 
pétition to reopen proceedings, so far as the same were material. 
Also the référée reported the évidence taken before him, or a suni- 
mary thereof, which was laid before the District Court, and, so far 
as tire record shows, considered by it. The report with référence to 
the objections to discharge contained the foUowing: 

"Upon the foregoing évidence I find that on Jiily 14, 1902, the bankrupt 
transferred to his attorney ail his Interest in the estate of his uncle, Wlllium 
H. Webster, and that thereafter he had no interest therein ; that he had 
an interest of five dollars under the will of his mother wblch he failed to 
disclose in his schedules or in his examinatlon, but that such failure to dis- 
close was without fraudulent Intent, and was wholly inadvertent ; and that 
he has not knowingly and fraudulently concealed property from his trustée 
or made a false oath." 
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The référée denied the pétition to reopen the case. We discover 
in the record no findings of fact by the court itself, but only a 
decree which, in a formai manner, afSrmed the action of the référée. 
This, of course, must be taken as afHrming his findings of fact. 
The parties hâve referred to the évidence which was before the 
référée, but that cannot be taken cognizance of by us. We are, of 
course, required to accept the facts as found by the référée and as 
apparently approved by the court. Accepting thèse facts, the only 
question of law that could possibly be raised would be whether or 
not there was any ground for reopening the proceedings. As we 
must assume that it has been found by the District Court that there 
were no substantial assets as alleged in the pétition, the reopening 
would be futile ; and, as the law does not do vain things, the action 
of the District Court cannot be gainsaid as matter of law, which is 
the only aspect in which we can consider it. 

The pétition contains numerous propositions alleging irregularity 
on the part of the référée and of the court, mainly, if not entirely, 
of a technical nature. Thèse, although apparently discussed by 
both parties before us, were not involved in the pétition to reopen 
the case. That pétition, as we hâve seen, was based entirely on the 
proposition that there were assets which had not been administered, 
and that, therefore, the proceedings should be reopened. There is 
nothing in the record to show that any other question was before 
the District Court, nor any findings of fact which would justify 
us in considering any other question if it had been before it. 

Under the circumstances we hâve pointed out, it is enough for 
us, and it is also conclusive on us, that it dOes not appear from the 
record that the estate of Dow had not been administered at the time 
the pétition to reopen the proceedings was filed. Therefore we can 
give the petitioner no relief. 

Let there be a decree that the pétition be dismissed, with costs 
for the respondent. 



In rè PBTTINGILI, & CO, 

Ex parte PRESS PUB. CO, 

(Circuit Court of Appeals, First Circuit, May 4, 1905.) 

No. 582. 

1. Bankeuptot — Pétition to Revise— Mattees Reviewable. 

A pétition to revise in matter of law the proceedings of the District 
Court in bankrnptcy does not usually bring tlie prior proceedings of a 
référée before the Circuit Court of Appeals for review. 

[Ed. Note. — Appeal and review In bankruptcy cases, see note to In re 
Bggert, 43 C. C. A. 0.] 

2. Same— Record— Opinion o'f District Court. 

While a mère opinion filed by the judge in the District Court In a 
bankruptcy proceeding does not présent flndlngs of fact for the purposes 
of a reviewing court, unless made matter of record by order of the 
court, still It may be looked to tôt the purpose of determlnlng In a gênerai 
way the propositions orl which the case has been disposed of, and espe- 
ciaîly the questions of law which were pàssed on." 
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8. Samis. 

Where the record presented to the Circuit Court of Appeals on a 
pétition to revise proceedings in tiie District Court in bankruptcy in 
matters of law contains no flndlngs of fact by tbe District Court, and the 
opinion of that court, although stating propositions of law, shows that 
they were not determinative of the matter at issue which was decided 
as a question of fact on the évidence, there is nothing upon which the 
reviewing court can act. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Massachusetts, in Bankruptcy. 

On motion of Joseph W. Lund, trustée, for revision in matter 
of law. For opinion of District Court, see 135 Fed. 218. 

Walter M. Lindsay, for petitioner. 

Jeremiah Smith (Malcolm Donald, on the brief), for respondent. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. In this case the référée rejected a 
proof of debt because the créditer had receivçd a préférence with 
reasonable grounds of belief that a préférence was intended. He 
drew his conclusion to that efïect from a number of facts, covering 
nearly three printed pages of the record, each having more or less 
tendency to support the resuit he reached. The learned judge of 
the District Court merely reversed the judgment of the référée. 
He gave no reasons therefor in his decree, and iiled no findings of 
fact, but passed down ah opinion which we will refer to again. 
Thereupon, iiistead of appealing as provided in section 25 of the 
act of July 1, 1898, c. 5.41, 30 Stat. 553 [U. S. Comp. St. 1901, p. 
3433], which limits the time for appealing to ten days, the trustée, 
contrary to the apparent policy with référence to such appeals, filed 
in this court this revisory pétition, which under ordinary practice, 
and in anàlogy with the time given by statute for taking out or- 
dinary appeals or writs of error from District Courts to this court, 
might be done within six months from the entry of the decree to 
which the pétition relates. Nevertheless, as the question of juris- 
diction bas not been raised by the parties, we pass it by, with the 
express statement that we are not prejudiced hereby. 

In Boston Dry Goods Company, 125 Fed. 226, 327, 235, 60 C. C. A. 
118, in Shoe & Leather Reporter, 139 Fed. p. 588, 589, 64 C. C. A. 
156, and in Bernard D. O'Connell, Petitioner, in an opinion passed 
down on December 33, 1904, 137 Fed. 838, we held that on pétitions 
of this class the record should présent to us simply, clearly, and un- 
cquivocally the issues of law, to the like efïect as bills of exceptions, 
proceedings without a jury, and proceedings in the Suprême Court 
on admiralty appeals as provided in the act of February 16, 1875, 
c. 77, 18 Stat. 315 [U. S. Comp. St. 1901, p. 525]. We also said that, 
in order that it may appear by the record that issues raised on ap- 
peal were presented beîow, findings of fact which involve distinct 
propositions of law, or something else as a substitute therefor, are 
sometimes necessary. It is well settled that a mère opinion of the 
court not specially made a matter of record does not take the place 
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of a fînding of façts, although it may bereferred to far. the purpdse 
of ascertaining what propositions of law governed the court in 
which the opinion was filed, or for the gênerai purpose of deterrain- 
ing whether the case went ofï on facts or law. 
, In Boston Dry Goods Company, ubi supra, the detérrnination of 
the référée was affirmed; in Shoe & Leather Reporter the record 
presented no action by the référée; and in Bernard D. O'Connell, 
Petitioner, the District Court also affîrmed the conclusion of the 
référée. Therefore in one respect the présent record dififers, be- 
cause hère the court reversed the conclusion of the référée. On 
that account the petitioner puts his propositions as follows : 

"First Proposition. The record discloses but one flndlng of facts — that of 
tlie référée — -who had the parties aud wltnesses before him, and such flndlng 
is not controUed, so far as the facts are concerned, by the opinion. 

"Second Proposition, The findlng of facts by the référée will not be dis- 
turbed on revlew unless It appears that the référée was manlfestly wrong In 
his conclusions. 

"Third Proposition. The évidence adduced before the référée justifled the 
flndlng of fact that the credltor had reàsonable causé to believe that a préf- 
érence was Intended, withln the meaning of section 60 of the bankruptcy act." 

The fundamental difficultyabout thèse propositions is that, under 
section 2ih, of the act of July 1, 1898, c. 541, 30 Stat. 553 [U. S. 
Comp. St. 1,901, p. 3432], the proceedings of the District Court are 
before us, and not the proceedings of the référée. Although in 
a loose sensé parties who are dissatisfied with the conclusions of 
the référée are said to appeal to the District Court, yet the action 
of that court on the findings of the référée did not assume the 
formalities of an appellate tribunal, Neither, according to the usual 
prac.tice, are the proceedings before the référée brought before the 
court on exceptions, and thus made a part of the record, as in the 
case of a master in chancery. The relations between the court and 
the référée are usually of an informai character. Section 38 of the 
act of July 1, 1898, c. 541, 30 Stat. 555 [U. S. Comp. St. 1901, p. 
3435], and gênerai order 27 (89 Fed, xi; 32 C. C. A. xxvii), pro- 
yide for review by the court of the orders of référées in the most 
gênerai terms, and are far from limiting the court to the rules which 
govern a chancery suit. Therefore, according to the common prac- 
tice, the District Court was authorized to disregard the findings of 
the référée entirely, if it saw fît so to do, and proceed de novo, or 
reject them for reasons of law, or refuse to accept them in whole or 
in part, withbut assigning reasons therefor. The position of the 
petitioner in this particular would require this court to be bound 
conclusivelyby the findings by the référée of the preliminary and 
ultimate facts^ although the District Court was not so bound, a 
proposition vvhich defeats itself on its very face. 

It may ,bç,further added that, even if we were authorized to go 
directly to the findings by the référée, as claimed by the petitioner, 
the record would still lack sufficient to enable us to accomplish a 
revision of any matter of law, because they are ail findings of varions 
facts which lead up to an ultimate conclusioii,, also of mère fact. 
Therefore, if we should undertake to revise his proceedings, we 
would be considering, not questions of law, but the probative efïect 
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of numerous disputed détails of varions business transactions be- 
tween the parties concerned. The true answer, however, on this 
branch of the case is, as we hâve already said, that we are not au- 
thorized to revise the proceedings of the référée, but only those of 
the District Court, and that the record contains no such statement 
of the ultimate facts as would enable us to dispose of its proceedings 
on mère questions of law. 

It is claimed by the petitioner that, even if an issue of law is 
not raised by the record in the usual manner, the detailed facts, 
stated by the référée in the way we hâve explained, lead conclusively 
to the ultimate proposition that the creditor's proof should hâve 
been rejected, and therefore that a proper issue arises from the 
mère reversai. In this respect the petitioner seeks to put himself in 
a position analogous to that of one who, in an action at law, asks 
the court to direct a verdict one way or the other on ail the proofs 
which havé been adduced on a jury trial. That in this way, in ordi- 
nary common law proceedings, an issue may be raised for an ap- 
pellate tribunal cannot be questioned. We, however, hâve no oc- 
casion to détermine whether this practice can be applied to a re- 
visory pétition of the character before us, because it is too évident 
that, on such a condition of preliminary facts as is exhibited by this 
record, no judge at nisi prius would be required to direct a verdict 
as claimed by the petitioner. A mère référence to Grant v. National 
Bank, 97 U. S. 80, 24 L. Ed. 971, relied on by the District Court, and 
to the conclusion of the Suprême Court on the facts therein revealed, 
demonstrates this proposition. 

While, as we hâve said, the rule has been settled for an indefinite 
period that a mère opinion filed by a judge in a court of first in- 
stance does not présent findings of fact of the character described 
in our décisions to which we hâve referred, unless made a matter of 
record by order of the court in which the opinion is passed down, 
nevertheless it is also equally well settled that it may be looked to 
for the purpose of determining in a gênerai way the propositions on 
which the case has been disposed of, and especially the questions of 
law which were passed on. Opinions are being constantly used 
by the Suprême Court for such purposes. It is true that the présent 
opinion states a proposition of law as follows: 

"Insolvency Is no longer Inability to pay debts In the regular course of 
business, but exlsts only 'whenever the aggregate of (the bankrupt's) prop- 
erty, exclusive of any property which be may hâve conveyed, transferred. 
concealed, or removed, or permitted to be concealed or removed, with intent 
to defraud, hlnder, or delay his credltors, shall not at a falr valuation be 
sufiBcient in amount to pay his debts.' Grounds for a reasonable belief in a 
présent inability to pay debts in the course of business are not necessarily 
grounds for believing that a man's property, at a fair valuation, is not suffi- 
cient to pay his debts." 

If the learned judge of the District Court had drawn his conclu- 
sion squarely from this proposition, the case might be in a position 
where we could take jurisdiction with some efïect; but he did not 
do so. He follows what we hâve just quoted by this observation : 

"In View of both the décision and the language of the Suprême Court, I ain 
constrained to reverse the décision of the référée. See, also, King v. Storer, 
75 Me. 63 ; Petersen v. Schroeder, 75 Wis. 577, 44 N. W. 652." 
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The District Judge reviewed the detailed facts at length in con- 
nection with Grant v. National Bank, which was decided under the 
bankruptcy act of 1867 (14 Stat. 617, c. 176), and he holds that, 
weighing them on the practical ruies of Grant v. National Bank, it 
would still follow that the credîtor had no reasonable ground of 
belief that a préférence was intended. Therefore, even if we should 
décide that the proposition of law distinguishing between the prés- 
ent statute and that of 1867, stated by the learned judge of the Dis- 
trict Court, could not be sustained, this would not dispose of this 
pétition, because we would then be thrown back upon the necessity 
of reviewing the preliminary facts as they were reviewed by him 
in the light of the rules as they existed when Grant v. National 
Bank was decided. In other words, the proposition of law by which 
the learned judge distinguishes the présent statute from previous 
statutes in no view éliminâtes from this case the necessity of investi- 
gating the detailed and preliminary facts and the ultimate con- 
clusion of fact to be deduced therefrom. 

In view of the question of jurisdiction, which we do not pass on, 
we think costs should not be awarded. 

Let there be a decree that the pétition be dismissed, without costs. 



THE VBDAMORB. THE LILIE. HENRY v. MICHAEL et al. 

(Circuit Court of Appeals, Fourth Circuit May 10, 1905.) 

No. 566. 

1. Collision— Peopeb Navigation— Station of Lookotjt. 

Whlle no spécifie location on a vessel Is prescribed for the lookout, he 
Is requïred by good navigation to be placed at the point best suited for 
the purpose alike of hearing and observing the approach of objecta likely 
to be brought into collision with the vessel; havîng regard to the cir- 
cumstances of the case and condition of the weather. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, §| 142, 
163.] 

2. SaME— StEAMSHIP and SCHOONEE— IMPROPEBLT LOCATED liOOKOUT. 

Where a large ocean-going steamship, with decks conslderably above 
the water, was navigating Ohesapecake Bay in the night in foggy weath- 
er, a lookout stationed in the crow's-nest, 60 feet above the deck, and 
100 fçet from the stem, was not properly located to see and hear objecta 
in front oî the vessel, and especially small vessels of the character that 
usually navigate the bay, frequently loaded down to their water mark ; 
and the ship was in fault for a, collision with a. schooner, whose fog 
signal, regularly sounded, was not heard by the lookout untll imme- 
diately before collision. 

[Ed. Note.— For cases In point, see vol. 10, Cent Dlg. Collision, § 163.] 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 
For opinion below, see 131 Fed. 154. 

Charles W. Field and R. E. Lee Marshall, for appellant. 
Robert H. Smith, for appellee. 

, Before GOFF and PRITCHARD, Circuit Judges, and WAD- 
DIIvL,, District Judge. 
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WADDILIv, District Judge. This is an appeal from a decree of 
the United States District Court for the District of Maryland, in 
admiralty, adjudging the Vedamore solely in fault for a collision 
with the schooner Lilie, which occurred in Chesapeake Bay, about 
12 :20 o'clock on the morning of the 31st of January, 1904, during 
a fog. The Vedamore was a large ocean-going freight steamer, of 
4,122 tons burden, laden with live stock, and bound southwardly 
down the bay from Baltimore; and the Lilie was a two-masted 
schooner bound up the bay to Baltimore, with a cargo of cord wood. 

The faults alleged against the steamship are, briefly, that she was 
navigating outside of the usual track of vessels of her size in said 
bay, at the point of collision, and that her navigators failed to keep 
a strict and proper lookout, and, failed to avoid the schooner after 
they became aware of her proximity ; that they were proceeding at 
too high a rate of spCed in the then condition of the weather and the 
prevalence of the fog. The faults charged against the schooner are 
that she failed to keep a proper lookout, suitably located ; that she 
was running at too high a rate of speed during the prevalence of 
the fog then existing ; and that she failed to keep her course, and, 
on the contrary, starboarded her helm, bringing about the collision. 

The case was heard by the court below, the witnesses being ex- 
amined orally, and the conclusion arrived at was that the Lilie was 
free from fault in the collision, and that the same could only hâve 
occurred from immoderate speed on the part of the steamer, or by 
her failure to seasonably hear the schooner's fog signal, and that, 
in the judgment of the court, the collision was attributable to the 
latter cause. The fîndings of the lower court were, among other 
things, to the effect that the steamer was one of the largest class 
of ocean-going freightboats ; that her bridge was 150 feet from her 
bow; that her only lookout was in the crow's-nest on the foremast, 
some 60 feet above the deck, and about 100 feet from the stem ; that 
the steamer was carrying a deck load of about 1,000 sheep, imme- 
diately under the crow's-nest, and on the forward deck; that, when 
the schooner's fog signal was first heard on the bridge by the master, 
he said to the pilot, "I hâve just heard either a fog horn, or the 
bleating of a sheep," and just then the lookout signaled, by one 
stroke on his bell, a vessel on the port bow, the pilot rang to the 
engine room fuU speed astern, and the collision quickly followed. 

It will not be necessary, in the view taken by the court, to review 
at length the évidence in the cause, in so far as there is any différ- 
ence between the parties upon the facts, further than to say that the 
same has been fuUy considered, and we see no reason to differ with 
the conclusions reached by the lower court thereon. The real ques- 
tion in the case turns upon the correctness of the décision of the 
lower court respecting the location of the lookout on the vessel at 
the time of the collision. In that conclusion we also concur. While 
it is true that no spécifie location on a vessel is prescribed for the 
lookout, it goes without saying that such location should be at the 
point best suited for the purpose alike of hearing and observing the 
approach of objects likely to be brought into collision with the ves- 
sel upon which the lookout is located. Confessedly, upon a large 
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ocean-going ship, the decks of which are considerably^ above the 
water, a further élévation of 60 feet in the air, at a point 100 feet 
from the stem of such ship, woulcj not be a désirable place for either 
hearing or seeing objects in front of the moving vessel ; and this 
is particularly true of small vessels of the character that navigate 
the waters of Chesapeake Bay, in the vicinity of the collision, when 
heavily laden, frequently down to their water marks, and when, as 
in this case, the chances of hearing are further interrupted by the 
piesence of a large flock of sheep immediately under and in front 
alike qf the lookout in the crow's-nest and the master and pilot on 
the bridge, it is not surprising that the master was unable to dis- 
tingiiish the différence between the sound of a fog horn and the 
bleating of the sheep below. 

This court, in The Michigan, 63 Fed. 280, 287, 288, 11 C. C. A. 
187, 195, a case not unlike this in many respects, speaking through 
Hughes, J., said : 

"The steamer was also gullty of a very grave Incidental fault, but for which 
the accident would not hâve occurred. A very large portion of the carrying 
trade of our eastern seaboard Is done by modem three and four masted schoon- 
ers. They hâve great capaelty for frelght In the hull, and lie low upon the water. 
ïhelr decks are not more than 5 to 8 feet above the surface. Vessels of this class 
traverse ail the waters of our Atlantic seaboard, nlght and day. The Michi- 
gan was a vessel of dIfiCerent bulld. Her main deck was 20 feet above the 
water level. Her captaln's bridge was 35 to 40 feet above the water. Her 
lookout bridge was 8 feet above deck, and nearly 30 feet above the water. 
This latter bridge was set nearly 40 feet to the rear of the hlgh-pointed stem 
of the vessel. It was impossible for a man standing 40 feet back of the 
stem, ,on this lookout bridge, to keep a proper lookout, especlally In hazy 
weather, at night, for the large class of vessels lying low on the water, which 
navigate the approaches to the Virginia Capes. It was a flagrant fault In the 
Michigan that on the occasion of this collision she had no lookout in her 
bow, close up to her stem, in position to look over the point of the vessel on 
each side, and to discover In good time vessels that might be ahead of her 
in her course." 

We see no reason for departing from the rule there laid down as 
to the place of the location of lookouts on steamships navigating the 
waters of Chesapeake Bay. In the présent case there is much great- 
er reason why that doctrine should be strictly adhered to. To hold 
that the location of the lookout on the Vedamore in this collision 
was a proper one, and best suited for either seeing or hearing, would 
go far to doing away with that most important aid in the efficient 
navigation of ships. The fact that the lookout upon the Vedamore 
did not hear the fog signais regularly sounded by the Lilie, within 
thé close proxiraity of the two vessels, namely 200 feet, strongly 
tends of itself to show either that the lookout upon the Vedamore 
was inefficient or improperly located. In discussing the presump- 
tions arising from the failure to hear fog signais, the Suprême Court 
of the United States in the case of The New York, 175 U. S. 204, 
20 Sup. Ct. 73, 44 L. Ed. 12G, speaking through Mr. Justice Brown, 
said: 

"No reaSon Is given why the signais of the Conemaugh were not heard, and, 
as the New York was not more than a mile distant from her when her first 
signal (vas blown, her inability to hear them is inexplicible, eicept upon the 
theory that no suflîcient lookout was malntained, or that such lookout dld 
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not attend properly to his dutles. Her offlcers failed consplcuously to see 
what they ought tb havé seen, or to hear what they ougbt to hâve heard. 
Thls, unexplained, Is conclusive évidence of a détective lookout" — and clting 
The Sea Gull, 23 Wall. 165, 23 L. Ed. 90; The James Adger, 3 Blatchf. 515, 
Fed. Cas. No. 7,188 ; The Fanita, 14 Blatchf. 545, Fed. Cas. No. 4,636 ; The Sun- 
nyside, 91 U. S. 208, 23 h. Ed. 302; Spencer on Collisions, § 175. 

Counsel for appèllant earnestlyinsists that inasmuch as, in the then 
condition of the weather, the two vessels could not hâve been seen 
more than 200 feet apart, the location of the lookout in the bow was 
immaterial, and that, as this case is one depending rather upon the 
ability to hear than see, the location of the lookout in the crow's- 
nest was quite as désirable a position as that of the eye of the ship, 
for the purpose of hearing. We cannot concur in this view, as we 
beHeve that a lookout properly stationed in the bow of the ship 
would hâve been in a better position to hâve heard the sounds of 
the fog horn from a vessel low down in the water, and that certainly 
it would hâve been much better for the purpose of observing ob- 
jects. Appèllant also earnéstly urges that the absence of the look- 
out in the bow of the ship on this occasion did not add to the chances 
of the collision, inasmuch as the ship's first officer was in the bow, 
looking after the ship's anchor, and that he from that point did not 
hear the fog signal ; and, moreover, says that it was impracticable, 
by reason of the large number of sheep on the ship's deck, to hâve 
a lookout properly stationed there. 

As to the latter défense, it cannot avail the ship, since she was 
bound to properly place her lookout, nor will it do to say that its 
deck was so overcrowded that proper room could not be reserved 
for that purpose, and, so far as the first officer's location in the bow 
of the ship is concerned, while it is not entirely clear from the évi- 
dence that he was there until after the schooner was sighted and 
reported, still that likewise would not serve to relieve the ship from 
responsibility, as the services of a proper lookout, suitably located, 
cannot be dispensed with, because some officer of the ship engaged 
in other duties, such as arranging to lower the ship's anchor, may 
or may not hâve heard the fog signais or observed the approaching 
vessel. 

Counsel for appèllant cites authorities to show that, if the failure 
to station a lookout in the bpw of the ship did not add to the chances 
of the collision, they should not be held liable therefor. There is 
no dispute as to the gênerai proposition that faults which do not 
cause or materially affect the collision are immaterial, but we do not 
think that this is such a case. On the contrary, the collision was 
brought about because of the failure to properly locate the look- 
out, wherehe could hâve seen and hearjd. 

The décision of the lower court is affirmed. 
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RICHMOND V. OREGON B. & NAV. CO. 

(Circuit Court of Appeals, Ninth District May 1, 1903.) 

No. 1,109. 

1. Eailboads— FIEES— Defectivk Appliances— Négligence. 

Wliere a fire was set by sparks emltted from one or both of the loco- 
motives tiauling a train, in April, J903, wh&a it was very dry, and one 
of the locomotives was still eqmpped with a perforated plate Instead of 
a wire nettlng spark arrester, whlch plates were only used in the winter 
time when there vvas no risk from flre, and the plate whieh had been in 
the other locomotive had been chf^nged for a nettlng on the morning of 
the flre, the question of défendantes négligence was for the jury. 

[Ed. Note. — For cases in point, see vol. 41, Cent Dlg. Railroads, §§ 
1742^1744.] 

2. SaME— ÂPPEAI/—THEOET Of' CAUSE. 

W^iere, during the trïal of an action agalnst a railroad company for 
flre "àlleged to hâve been caused by certain locomotives, plaintiff's coun- 
sel, on being asked which of the two engines he claimed set the fire, re- 
plied, that it was one of two engines attached to a certain train, and 
défendant introduced évidence concerning the spark-arresting equipment 
of both of such engineè, it was not entltled to clalm on appeal that the 
question of négligence with référence to one of the engines was not in 
issue. 

In Error to the Circuit Court of the United States for the South- 
ern Division of the District of Washington. 

John L. Sharpstein and Frank B. Sharpstein (A. P. Black, of 
counsel), for plaintiff in error. 

W. W. Cotton, Lester S. Wilson, and Henry F. Conner, for de- 
fendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORRO.W, Circuit Judge. This is an action brought by the 
plaintiff in error to recover from the défendant in error the sum of 
$5,448, the value of 5,448 sacks of barley, which, it is alleged, weré 
destroyed by fire by reason of the négligence of the défendant in 
error. It is alleged that the barley in question w^as stored in a 
warehouse at Alto, in the state of Washington, which warehouse 
was situated in the immédiate vicinity of the line of railroad be- 
longing to and operated by the défendant in error; that on the 27th 
day ai April, 1903, while engines of the défendant in error were 
standing and passing along the traçk opposite and close to the said 
warehouse, large quantities of sparks, coals, and burning cinders 
were emitted and thrown therefrom and scattered thereby over and 
upon the said warehouse, causirig the destruction of the warehouse 
and of the barley stored within it. The défendant in error dénies 
any négligence upon its part in the opération of its engines, and 
allèges that the fire occurred without any carelessness or négligence 
whatever by it or its agents or servants. 

The case was tried before a jury. No question appears to hâve 
been made as to the destruction of the barley or its value. At the 
conclusion of the testimony on behalf of the plaintiff the défendant 
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moved for a nonsuit, upon the ground that the évidence was insuf- 
ficiejit to justify a verdict in favor of the plaintiff. This motion was 
denied. Testimony was then introduced on behalf of the défend- 
ant, and upon the conclusion of the évidence the défendant moved 
the court to instruct the jury to return a verdict in favor of the 
défendant. This motion was granted and the jury so instructed. 
The action of the court in instructing the jury to return a verdict 
in favor of the défendant is assigned as error. 

From the évidence it appears that at Alto station on defendant's 
line of road there is a down grade to the track from east to west. 
A passenger train known as "Train No. 7," west bound, passed Alto 
station about 2 :30 p. m. on April 27, 1903. This train was hauled 
into Alto station up a steep grade, extending from Starbuck to a 
point a short distance east of Alto dépôt, by two engines, numbered 
87 and 133. Engine No. 87 was the regular angine, and engine No. 
133 was the helper, coupled on ahead of the regular engine. 

The warehouse in which plaintifif's barley was stored was located 
on the south side of the main track, about 144 feet west of the west 
end of the dépôt, which was on the opposite or north side of the 
track. Thèse compass directions, and those hereafter given, are 
net strictiy accurate, as appears from the maps introduced in évi- 
dence, but they are the directions given by the witnesses, and are 
suiificiently correct to give a gênerai idea of the location of the tracks 
and buildings at Alto station. The distance from the main track 
to the warehouse was about 20 feet. A spur track on the north side 
of the main track left the latter track at a switch about 64 feet east 
of the east end of the warehouse, and about 80 feet west of the west 
end of the dépôt. When the train arrived at Alto station from the 
east, the head engine, No. 133, stopped at a sufficient distance east 
of the switch to the spur track to permit that switch to be turned, 
and allow the head engine, after it had been detached from the train, 
to go oflf on the spur track, having completed its run as helper. 
When the head engine stopped for this switch its front end was 
not less than 64 feet east of the east end of the warehouse, and the 
second engine was the length of the first engine still further east. 
The train was opposite the dépôt, the mail car directly opposite the 
dépôt door. When the head engine is eut ofï the air is released, 
which is taken by the second engine, and the brakes set to keep the 
train from moving until the engineer receives the signal to go. 
The train stops for a minute or so, and then proceeds on its way 
westward with the regular engine. This was what occurred on the 
day of the fire. The helper engine remained on the spur track un- 
til the train had passed. The fireman then opened the switch, and 
the engine backed out onto the main track, and returned eastward 
down the hill to Starbuck. The helper engine passed in front of 
the warehouse a short distance to the north of the main track, and 
to a point some 50 or 100 feet west of the extrême end of the ware- 
house, and in returning again passed in front of the warehouse. 

The testimony on behalf of the plaintiff was to the effect that the 
wind at this time was blowing across the track towards the ware- 
house in which plaintiff's barley was stored. There had been no 
137F.— 54 
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rain for a peïîôd bî about 25 days, and the weather waS described 
as being very dry. No fire was used in or about the warehouse. 
Between five and ten minutes after the passenger train had passed 
Alto station the warehouse was dis^overed to be on fire at two 
places on the roof, .abotit six or eig'ht feet apart, halfway between 
the comb and the eaves. The fire destroyed the warehouse and its 
contents. A brakeman named Allen, in-the employ of the défend- 
ant, was called as a witness by the plaintifï. He testified that when 
the train was leaving the dépôt, and about opposite the warehouse, 
the engine checked up in speed and then started on again. The 
driving wheels of the engine seemed to rèvblve a little faster than 
they would in natural motion. He was asked by the court if he 
noticed shioke or sparks or cinders or anything of that kînd com- 
ing frOm thé smokestack of the locomotive. He said he did not. 

This évidence on the part of the plaintiff was deemed suificient 
to go to the jury as tending to establish the fact that the fire was 
occasioned by a spark from one of the locomotives, and to call upon 
the défendant to show that it was not négligent. This action of the 
court is not now a subject of controversy. The only question pre- 
sented in the record for our considération is whether, upon the con- 
clusion of the trial, there was évidence sufficient to gô to the jury 
tending to show that the défendant or its employés had been in any 
respect neghgent. The évidence on this point related (1) to the 
handling of engine No. 87 by the engineer, and (2) to the equip- 
ment of thç engines with suitable spark-arresting devices. 

There. was évidence that when the train was leaving the dépôt, 
and was about opposite the warehouse, engine No. 87, hauling the 
train, was checked up in speed and then stârted again, and that the 
driving wheels of the engine seemed to revolve; a little faster than 
they would in natural motion. It is conterided on the part ofthe 
plaintifï that there was a slipping of the driving wheels, and that 
this action caused the engine to exhaust and throw out more sparks 
than it othërwise would do. But the same witness who testified 
to the actiotl pf the driving wheels also testified that he did not 
notice srnoke or sparks or cinderâ coming from the. smokestack of 
the locomotive. The incident itself is explained by the évidence 
on the part of the défendant that when the head engine is eut ofif 
from the train the engineer on the other engine takes full control 
of the train, and' cuts hîs valve in so that in descending the grade 
he can stop the train. in case of an emergency; and that, to insure 
that he hàS'got thé air, when he stafts the train he'rtiakes the appli- 
cation and sets the brakes slightly, to feel the sHock, to bé sure he 
has got the brakirig po-iver in his valve. He then relï;âses, "and lets 
the train drift." As the train was on the doWn grade at this point, 
and as rio sparks or cinders were seen coming from' the locomotive, 
the évidence relating to the taking of the air brake was sufficient 
to overcome v<^hatever inference or presumption of négligence there 
might be arîsing out of the évidence concerning the action of the 
driving wheels bf the engine. 

With respect to the spark-arresting deviceS of the two engines, 
jt appears that engine No:' 87 was on that day eqùipped with a wire 
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netting four meshes to the inch, in which the openings in the meshes 
were "/«a of an inch square, and that engine No. 133 was equipped 
with a perforated plate, in which the openings were V^ of an inch 
wide and % of an inch long. The évidence tends to sho\y that the 
perforated plate is used in the engines during the winter time when 
there is no risk from fire, while the wire netting is placed in the 
engine in the summer time to prevent the setting of fires. The wire 
netting had been placed in engine No. 87 in place of a perforated 
plate on the morning of April 27th, the day of the fire at Alto sta- 
tion. The same degree of care that made a change in the spark- 
arresting device in engine No. 87 required that there should hâve 
been a change made to the wire netting in engine No. 133 ; and the 
rétention of the perforated plate in the latter engine was, under the 
circumstancs, such évidence of neglect that the question should hâve 
been submitted to the jury. 

It is contended, however, by counsel for the défendant in error, 
that the question of neghgence in engine No. 133 cannot be con- 
sidered hère, for the reason that the case was tried in the court be- 
low solely upon the theory that the fire was set by engine No. 87. 
The record is to the contrary. It appears that early in the trial 
counsel for the défendant asked counsel for the plaintifif if he claim- 
ed that it was either engine No. 87 or engine No. 133 attached to 
train No. 7 that set the fire, to which counsel for plaintifif replied 
that it was one of the engines attached to the train coming to Walla 
Walla that day. Furthermore, counsel for the défendant introduced 
évidence on the part of the défendant concerning the spark-arresting 
equipment of both of thèse engines, showing that he understood 
that he was to meet the presumption of négligence arising from the 
fact that sparks from one or the other of thèse engines set fire to the 
warehouse. 

The judgment of the Circuit Court is reversed, with instructions 
to grant a new trial. 



CORRIGAN TRANSIT CO. et al. v. SANITARY DIST. OF CHICAGO 

(Circuit Court of Appeals, Seventh Circuit. April 11, 1905.) 

No. 1,095. 

Navigable Waters— Obstetjctions to Navigation— Curbents—Alteba- 
TION OF Streams— Government Permit— Construction. 

The government permit to create a current in the Chicago river by 
Connecting a branch thereof with the sanîtary canal, providing that the 
sanitary district shall assume ail responsibility for damages to property 
and navigation by reason of the introduction of suoh current, constltuted 
a mère contract of indemnity to save the government harmless from 
liability for such damages, and not an undertaking on the part of the 
sanitary district to pay damages to third persons for which they would 
otherwlse hâve no cause of action. 

Same— LiBEL— ScoPE. 

Where a libel against a Chicago sanitary district to recover damages 
to shipping by reason of respondent's introduction of a current in the 
Chicago river was predicated on the introduction of any current therein 
which would render navigation more difflcult and expensive than it pre- 
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rlousîy was, Hbelanta were not entitled to recover on account of the 
Fatç of the current oatbe date the damages occurred. 

3. Same.' 

Wherethe Secretary of War authorized the construction of Improve- 
meuts In the Chicago river so as to secure a flowage capacity of 300,000 
cublc feet per minute vvith a veloclty of 1% miles an hour, but reserving 
the rlght at any time, whon it became apparent that the current created 
in the river was an unreasonable obstruction to navigation, to close the 
connection between the river and the canal of the sanitary district, the 
grant was not conditloned on the district's keeplng the current wlthin 
the stated veloeity. 

4. Same— Unambiguous Géant— rKEAMBLE—RErERBNCE. 

The grant of permission to tlie Sanitary District of Chicago to open 
the chaunel constructed by it and cause the water of the Chicago river 
to flow Into the same, subject to conditions specifled, belng unambiguous, 
the preamble of the permit could not be resorted to for the purpose of 
imposing an additional condition rcqulrlug the district to keep the cur- 
rent wlthin a stated veloeity. 

3. SAmE'— OONSTEUCTION. 

One of the clauses' In the preamble of the grant of permission to the 
Chicago Sanitary District to connect its canal wlth the Chicago river 
recited that the district had constructed an artlflclal channel between 
certain terniiul, and had beeu prevlously granted permission by the Sec- 
retary of War to make certain improvements in the Chicago river, to 
correct and regulate the cross-section of the river so as to secure a flow- 
age capacity of 300,000 cubic feet per minute wlth a veloeity of V/t miles 
an hour, it belng intended to connect such artlficial channel wlth the 
river. Held, that the sanitary district did not thereby blnd Itself either 
to dà the work, or guaranty the resultlug rate of flowage. 

(i. Same. ' 

Where libelants sought to recover damages agalnst the Chicago Sani- 
tary District, under a permit granted by the Secretary of War, by whlch 
such district introdueed a current into the Chicago river, an objection 
that the Secretary of War -had no authorlty to issue such permit, in that 
Act Oong. îiiarchS, 1899, c: 425, § 10, 30 Stat. 1151 [U. S. Comp. St. 1901, 
p. 3541], authorlzing the Secretary of War to issue such permits, was 
unconstitïltijonal, was répugnant to the scopé of the libel. 

7. Same— Navigable Riveks— Fbdeeal Impeovement>— Effect. 

ïhe fédéral government's expendlture of money for the improvement 
of the Chicago river did not évidence an intention on its part to exclude 
the State of Illinois from ail domlnlon and control over such river, lylng 
•îvholiy Wlthin the botindarles of the State. ' 

8. Same, . 

Congress not havlng acted under the commerce clause of the Constitu- 
tion wlth référence to the régulation or control of the current introdueed 
Into the Chicago river, lylng wholly wlthin the boundarles of Illinois, by 
the improvements of the Chicago Sanitary District constructed under con- 
sent of the Secretary of War, such régulation was wlthin the jurlsdlction 
of the State as to ail thé world excèpt future Congresses. 

Appeal from the District Court of the United States for the 
Northern Division of the Northern District of Illinois. 
For opinion below, see 125 Fed. 611. 

Appellants' Ubel alleged: 

(1) That libelants wcre Intercsted, some as ownerS and some in other ways, 
in the barge Algeria. 

(2) That the défendant was a municipal corporation organized under the 
laws of Illinois. 

(3) That prier to October 4, 1900, the défendant had constructed a canal from 
a point In Chicago to Lockport, 111., and had connected the South Braneh of the 
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Chicago river with the canal go as to produee a current in the river by the 
flow of water from Lake Michigan up the river and Into the canal. 

(4) That for many years prier to the tlme when the Chicago river and de- 
fendant's canal were conneeted the river was a navigable waterway of the 
United States, capable of floating vessels of large tonnage bound from the port 
of Chicago to ports in other states of the United States and in foreign coun- 
tries, and that there vras no appréciable current in the river. 

(5) That on numerous occasions prior to October 4, 1900, the barge Algerla 
had been towed down the South Branch of the Chicago river and out into 
Lalvc Michigan, heavily laden with cargoes of grain, and bound for the port 
of Buffalo, N. Y. 

(6) That the barge Algeria was 288 feet in length, 44 in width, and 19 in 
depth. 

(7) That before Connecting the canal with the river the défendant, in pur- 
suance of section 10 of the rivers and harbors act of March 3, 1899, c. 425, 30 
Stat. 1151 [U. S. Comp. St. 1901, p. 3541], applied to the Secretary of War 
for permission to make the connection; "that such permission was thereupon 
granted by the Secretary of "War upon the express condition that the sald 
sanitary district must and should assume ail responsibility for the damage 
to property and navigation interests by reason of the introduction of a current 
in said Chicago river, and the said connection was made by the sanitary dis- 
trict under and in pursuanee of the terms of said permit so granted by the 
Secretary of War." 

(8) That the barge Algeria was wlthout motive power of her own, and was 
used by libelants as a tow of the steamer Bulgaria. 

(9) That there were numerous dravvbridges across the river between Ar- 
mour's Elevator D and the harbor; that the approaches and eenter supports 
lessened the width and capacity of the channel; that thereby the current was 
increased; and that when a large vessel entered a draw the current was fur- 
ther increased. 

(10) That on October 2, 1900, the barge Algeria was towed to Armour's Ele- 
vator D, where she took on board a cargo of grain; that on October 4th she 
was taken In charge by tugs to be towed out of the river to the outer harbor, 
where her consort was waiting; that the current in the river and through the 
draws of the bridges was so swift and strong that libelants were compellcd 
to consume more time and to employ more tugs than were necessary before the 
canal and river were conneeted; "that said barge would not hâve encountered 
any difflculties, and libelants wOuld not hâve sustained ajiy of the damages 
heréinafter set forth, had it not been for the introduction of a current into 
said river by reason of the Connecting of the same with said canal in manner 
aforesaid, and the very strong current whieh prevailed on said 4th day of Oc- 
tober, 1900, and until said barge reached the outer harbor." 

(11) That the steamer Bulgaria was waiting at the outer harbor, and libel- 
ants were compelled to hold her and her erew during ail the time they were 
engaged in moving the barge. 

(12) "That the delays and difflculties encountered in towing the said barge 
Algeria down the said river were caused solely by the fault of the said sani- 
tary district in permltting and maintaining so strong a current in the said 
river." 

(13) That the barge sustained damages to her timber heads and Unes, and 
libelants were forced to pay for extra services of tugs and suffered loss by the 
delay, "which damages aggregate $1,081.86, for ail of which loss said sanitary 
district is liable by ronson of its permltting and maintaining a current in said 
Chicago river as aforewaid." 

(14) That libelants oalled on the défendant to settle, and défendant denied 
liability. 

The defendant's answer admitted the truth of the averments in the second, 
third, fourth, and fourteenth paragraphs of the libel, and alleged ignorance 
of the matters set forth in the tirst, fifth, sixth, eighth, and eleveuth. 

Eespecting the seventh, défendant admitted that it had applied to the Secre- 
tary of War for permission to turn the waters of the river into the .canal, and 
it exhibited a literal ropy of the permit (which is set forth further along in 
this statement). "And the défendant further allèges that at the time of the 
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alleged Injury In sald libel It strictly coDformed to the conaitlons of sald per- 
mit, aud did not violate the same, and dénies tliat this défendant is liable for 
the injpeded progress of libelants in navigating said river or otber damage 
suffered by Ubèlants resulting from thé création of a current in said Chicago 
river;; and this défendant further allèges that said permit does not bear the 
construction contended for by said libelants." 

Respecting the ninth paragraph of the libel, défendant admitted the condi- 
tion as to bridges, but averred that It had not created any such obstructions 
in the channel. 

"This défendant Is ignorant of the matters alleged in paragraph 10 of said 
libel, except as to the allégation that a very strong current prevailed on the 
4th day of October, 1900, and dénies that at said tlme a strong current pre- 
vailed." 

Respecting the twelfth paragraph, défendant denied that the difficulties en- 
couutered were caused by any fault on its part, and averred that it had a 
légal rlght to maintain a current in the river without incurrlng any llability 
for the delays and difficulties in navigation. 

Concerning the items of damage stated in the thirteenth paragraph, the de- 
fendant pleaded ignorance, but denied that it became liable for the damage 
on aCconnt of maintaining a current In the river. 

That part of se'ction 10 of the rivers and harbors act of March 3, 1899, whick 
is applicable to the change in the river made by défendant, is set out in the 
preamble of the permit. The permit is as follows: 

"Whereas, by section 10 of an act of Cougress approved March 3, 1899, en- 
titled 'An act mabing appropriations for the construction, repair and prés- 
ervation of certain public works on rivers, and harbors, and for other pur- 
)joses,' it is provided that 'it shall not be lawful to alter or modify the course, 
location, condition or capacity of the channel of any navigable water of tlu! 
United States unless the work bas been recommended by the chlef of engi- 
neers and authôrized by the Secretary of War prier to beginning the same"; 
and 

"Whereas, the Sanltary District of Chicago, a municipal corporation orgau- 
ized under the laws of the state of Illinois, has constructed an artiflcial chan- 
nel from Robey street, Chicago, to Lockport, and has been heretofore granted 
permission by the Secretary of War to make certain improvements in the 
Chicago river for the purpose of eorreeting and regulating the cross section 
of the river so as to secure a flowage capacity of 300,000 cubic feet per minute 
with a velocity of one and one-quarter miles an hour, It being Intended to con- 
nect the said artificlal channel wlth the vpest fork of the South Branch of the 
Chicago river at Robey street In the sald city ôf Chicago; and 

"Whereas, the said Sanltary District of Chicago has novr applied to the 
Secretary of War for permission to dlvert the waters of the sald Chicago 
river and cause them to flow Into the said artiflcial channel at Robey street 
as aforesald; and 

"Whereas, the said Sanltary District of Chicago represents that such mov- 
able dams and sluicegates as are neeessary to at ail times seoure absolute and 
complète control of the volume and velocity of flow through the Chicago river 
bave been constructed: 

"Novy, Therefore, the chlef of englneers having consented thereto, this is to 
certify that the Secretary of War hereby gives permission to the said Sanitary 
District of Chicago to open the channel constructed and cause the water of 
Chicago river to flow Into the same, subject to the followlng conditions: 

"(1) That It be dlstlnctly understood that it Is the intention of the Secre- 
tary of War to submit the questions connected wlth the work of the Sanltary 
District of Clilcago to Congress for considération and final action, and that 
this permit shall be subject tb such action as may be taken by Congress. 

"(2) That if, at any time, It becomes apparent that the current created by 
such drainage works In the South and Main Branches of the Chicago river, 
be unreasouably obstructive to navigation or injurions to property, the Secre- 
tary of War re.serves the rlght to close said discharge throiigh sald channel 
.or to modify it to such extent as niay be demanded by navigation and prop- 
erty interests along said Chicago river and its South Branch. 

"(3) ■ That the Sanltary District of Chicago must assume ail responslbility 
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for damages to property and navigation Interests by reason of the Introduc- 
tion of a current in Chfcago river. 

"Witness niy hand this 8th day of May, 1899. 

"[Signed] R. A. Alger, Secretary of War. 

"Jolin M. Wilson, Brlg. Gen'l, Chlef of Eng., U. S. A. 
'■[Seal.]" 

Défendant was created by Illinois for health purposes. It la unnecessary 
to détail tbe tenns of its charter, for there is neitber averment nor proof tbat 
it exceeded the powers granted to It by the state. The Chicago river Is 
wholly within the domain of Illinois. 

From a decree dismissing the libel thIs appeal Is taken. 

Henry D. Goulder and C. W. Greenfield, for appellants. 
John M. Harlan and Seymour Jones, for appellee. 

Before JENKINS and BAKER, Circuit Judges, and HUM- 
PHREY, District Judge. 

BAKER, Circuit Judge (after stating the facts). 1. The libel ex- 
hibits this theory of recovery: Défendant, though an instrumen- 
talit}^ of the state, could not lawfuUy alter the course of the river 
without the consent of the Secretary of War. In obtaining that 
consent défendant made a promise, which inured to the benefit of 
libelants, that it would pay ail damages occasioned by the change. 
The change created a current which naturally would (and in li- 
belants' case actually did) require more time and more expense in 
moving barges than formerly. Therefore défendant must pay. 
The permit does not contain a promise by défendant to pay dam- 
ages caused by the change. The third condition, which is relied 
on, obliges défendant to "assume ail responsibility for damages" 
by reason of the introduction of a current in the river. This was 
an indemnifyingi^contract, purely between the parties, and not an 
undertaking by défendant to pay to outsiders, damages for which 
otherwise they would hâve no cause of action. Defendant's obliga- 
tion was to pay or fight ail claims for damages on account of the 
current and saye the fédéral government harmless. No élabora- 
tion, we believe, can make this conclusion more apparent than does 
a mère, reading of the permit. 

3. In argument at the bar libelants urged that défendant should 
be held liable on account of the rat^ of the current on October 4, 
1900. Some of many reasons for denying the contention are thèse: 

(1) It is outside of the scope of the libel. No averment respect- 
ing rate of current was made. Liability was predicated on the in- 
troduction of a current (any current) that would render navigation 
more difficult and expensive than it was previously. 

(2) The grant of permission was not conditioned upon defend- 
ant's keeping within a stated maximum. The second condition in- 
dicates the secretary's intention to observe the efïect of defendant's 
canal opérations, and thereafter, if he should deem it necessary in 
behalf of the public interests comrnitted to his care, to regulate the 
rate and volurne of the current. 

(3) In the grant of permission no référence to rate is found, The 
only référence is in the second clause of the preamble to the grant. 
But a preamble cannot be resorted to except to help solve an am- 
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biguity in the body of the grant or enactment. The gfant hère is 

unambiguous. 

(4) But, if the preamble be taken up, the référence to rate is 
found to be in a récital of défendant'? purpose in asking an earlier 
grant of permission to correct and regulate the cross-section of the 
river. Observe that défendant asked leave to do a certain thing 
to àccQiiipHsh a certain resuit. Certainly défendant thereby neither 
bound îtself to do the work, nor guarantied the resulting rate, nor 
covenanted to remove the abutments and piers of bridges which it 
h ad no right to touch. 

(5) Defendant's évidence, by engineer's measurements, showed 
an ayerage velocity of a mile and an eighth an hour, and that on 
October 4, 1900, no unusual current prevailed. Libelants' wit- 
n esses observed the eiïect of the current upon the movement of 
the barge, and estimated the velocity at three miles an hour be- 
iween bridges and four miles in the draws. Even at the places 
where défendant was at liberty to correct and regulate the cross- 
section, it was not undertaking to sécure a limit of a mile and a 
quartèr an hour when 600 or 700 square feet of the cross-section 
was taken up by the barge Algeria. 

3. Libelants hâve taken the further position hère that the part 
of section 10 (Act March 3, 1899, c. 425, 30 Stat. 1151 [U. S. Comp. 
vSt. 1901, p. 3541]), which purports to author'ize the Secretary of 
War to issue permits is unconstitutional as being a délégation of 
législative power; that by reason of appropriations made from 
J 892 On, and by reason of the inhibitory portion of section 10, the 
fédéral government had taken exclusive control of the river, and 
defendaht had no power to modify the volume and current; and 
that'the défendant must therefore be made to respOnd. 

(1) This theory of liability is not merely outsidè of, it is répug- 
nant to, the scope of thé libel. Libelants came into court assert- 
ing the legality of the permit, and a légal right in themselves to 
recover on the strength of defetïdant's assumption of responsibility 
in the third condition. Everi if we perceived any merit in the 
présent contention, we should not be warranted in giving libelants 
a decree on a matter concerning which there is no issue of fact 
or of law in the pleadings, thùs rewarding them for disavowing 
their libel. ' 

(2) The fédéral government's expenditure of money for the im- 
provement of the riVer did not évidence an intent on its part to 
exclude the state from ail dominion and control over this water- 
way which lies wholly within the state. Willamette Iron Bridge 
Co. V. Hatch, 125 U. S. 13, 8 Sup. Ct. 811, 31 L. Ed. 639; Cum- 
mings V. Chicago, 188 U. S. 410, 23 Sup. Ct. 472, 47 L. Ed. 525. 

(3) A décision of the question whether législative power was 
delegated to the secretary (see Field v. Clark, 143 U. S. 649, 12 
Sup. Ct. 495, 36 L. Ed. 294; Buttfield v. Stranahan, 192 U. S. 470, 
24 Sup. Ct. 349, 48 L. Ed. 525) is unnecessary, fOr the reason that 
libelants are in error in assuming that section 10, thus emasçulated^ 
would remain in force. Congréss, acting under the commerce 
clause, said to Illinois, which woUl'd otherwise be sovereign, "Yoti 
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are not to change the course ofthe river unless you first obtain 
the secretary's approval of your plan." The sentence in its en- 
tirety— the subjunctive clause as well as the indicative — expressect 
the will of Congress. The expressed intention was, not to excludf 
Illinois utterly from exercising her police powers over the river 
for the welfare of her citizens (and that suggests a nice and délicate 
question), but to permit the continuation of the exercise upon con- 
dition. Now, if the conditional clause is to be deleted, it is not 
for the courts to construct a new congressional policy out of the 
fragment. Compare Montgomery v. Portland, 190 TJ. S. 105, 23 
Sup. Ct. 735, 47 L. Ed. 965. 

(4) If section 10 stands, libelants' attack fails, because défendant 
obtained the permit and complied with its conditions. If section 
10 falls, what is the resuit? If a matter affecting commerce is of 
national scope and susceptible of uniform régulation, the failure of 
Congress to speak to the subject is deemed équivalent to a déclara- 
tion that the states shall let the matter alone; but if the matter 
is local, and concerns the public policy of a state, though it may 
incidentally affect Interstate and foreign commerce, congressional 
inaction is a récognition that the subject is fitter for local régula- 
tion, and is an invitation that the state continue in the unimpeded 
exercise of its police powers, on the understanding, however, that 
Congress may thereafter intervene to the extent, at least, of de- 
stroying and forbidding whatever unnecessarily embarrasses com- 
merce. Covington Bridge Co. v. Kentucky, 154 U. S. S04, 14 Sup. 
Ct. 1087, 38 L. Ed. 962 ; Lake Shore, etc., Ry. Co. v. Ohio, 173 U. 
S. 285, 19 Sup. Ct. 465, 43 L. Ed. 702, and cases therein cited. The 
bridging, dredging, purification of a navigable water-way wliolly 
within a state are matters of the latter class. Escanaba Transp. 
Co. V. Chicago, 107 U. S. 678, 2 Sup. Ct. 185, 27 L. Ed. 442; Lake 
Shore, etc., Ry. Co. v. Ohio, 165 U. S._365, 17 Sup. Ct. 357, 41 L. 
Ed. 747. With the commerce clause in abeyance, Illinois, as to 
every being in the world except future Congresses, was absolute 
sovereign in the premises. The absolute sovereign may change 
the grade of highways or may vacate them, may alter the courses 
and currents of rivers or may dam or fill them up, and neither 
alien nor subject traveler and navigator may complain. No one 
can claim a vested right to hâve the United States interfère with 
Illinois, nor can a cause of action arise from want of interférence. 

The decree is afïirmed. 
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in re COSMOPÔl/li'AN POWER CO. 

STATE OF NEW JERSEÏ v. ANDBRSON. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 11, 1905.) 

No. 1,122. 

1. BANKBUPTOT— ClAIMS— DiSALLOWANCE— ApPEAI,. 

Where a state filed a claim against a bankrupt corporation for an al- 
leged franchise tax, and more than $500 of sucb clalm was disallowed, 
the State was entltled to appeal froin such disallowance, under Bankr. 
Act July 1. 1898, c. 541, § 25a, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432], 
authorlzing appeals to the Circuit Court of Appeals from a judgment 
aHowing or rejectlng a debt or clalm of $500 or over. 

[Ed. Note. — Appeal and review In baukruptcy cases, see note to In re 
Bggert, 43 C. C. A. 9.] 

2. Same— ScopE or Review. 

Where the disallowance of a daim against a baukrupt's estate was 
properly In the Circuit Court of Appeals by an appeal respecting the 
amount of the claim, taken as authorized by Bankr. Act July 1, 1898, 
c. 541, § 25a, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432], the appellant 
was entltled to présent any question concerniug the security or rank 
of the debt, as an Incident thereof. 

3. Taxes— State Décisions— Effect on Fédéral Courts. 

A fédéral court of bankruptcy, in determining whether a state imposi- 
tion is a tax, within Bankr. Act July 1, 1898, c. 541, § e4a, 30 Stat. 563 
[U. S. Comp. St. 1901, p. 3447], requiring priority of payment thereof, 
will not be bound by the décisions of the state courts unless the state 
décisions hâve authorltatively expounded the substance of the question, 
and not merely given the name "tax" to an exaction which Is not such. 

[Jid. Note.— State laws as rules of décision in fédéral courts see notes 
to Wilson V. Perrin, Il C. C. A. 71 : Hill v. Hite, 29 C. C. A. 553.] 

4. Same— State Statutes — Construction— Cobpoeate . Impositions. 

A state statute requiring ail corporations incorporated under the lavvs 
of the state, with certain specifled exceptions, to pay an annual Ucense 
fee Or franchise tax of one-tenth of 1 per cent, of ail amounts of capital 
stock Issued and outstanding, etc., was not a tax on the corporation's 
franchise or property, but an imposition which corporations subsequently 
organlzed contracted by thelr charters to pay. 

[Ed. Noite.— For cases In point, see vol. 32, Cent Dig. Llcenses, § 47.] 

5. Same— State Boabd—Asskssment— Review. 

Where an imposition by a state on a corporation organlzed under ita 
laws was not a tax, but a mère Ilabllity created by the corporation's 
charter, the assessment of the state board did not constitute a quasi 
judicial act, preventing a court of bankruptcy from considering the con- 
tract between the state and the corporation, to détermine the measure 
of its Uability. 

6. Same. 

Where a corporation was under a eontract liabillty to pay to the state 
under whose laws it was incorporated one-tenth of 1 per cent, of ail 
amounts of capital stock issued and outstanding on January Ist of each 
year, and the corporation on January 1, 1902, had stock issued and out- 
standing to the amount of $10,000.000, it was Ilable on that amount, 
though the stock was reduced to $2,500,000 on May 13, 1902, prior to 
the maturity of the corporation's obligation to pay. 

7. Same— Interest. 

Where a corporation was bound to pay to the state by which It was 
Incorporated one-tenth of 1 per cent, on its outstanding capital stock 
on January Ist of each year, to be paid on or before July Ist, the amount 



IN EE COSMOPOLITAN POWEE 00. 859 

due on stock outstanding on January Ist dld not constltute à matured 
claim on whlch suit could be brought until July Ist, aud therefore did 
not bear interest before that date. 

Appeal from the District Court of the United States for the 
Northern Division of the Northern District of Illinois. 

The Cosmopolitan Power Company was organized under the incorporation 
laws of New Jersey on April 30, 1900, for an unllmited period, to make and 
dea! in eiigines, machines, materials, and merchandise of ail kiuds, anywhere 
within the United States and its territories and possessions. The company's 
seat of opérations and ail of its tangible property were in Illinois. Its au- 
thorized capital stock was 540,000,000. Tlie amount thereof issued and out- 
standing ou January 1, 1902, was $10,000,000. On May 13, 1902, the company 
duly reduced its capital stock to $2,-300,000, ail of which was then and there- 
after outstanding. 

The Company was adjudged a banlcrupt on a pétition filed April 23, 1903. 

New Jersey filed a claim, and thereat'ter asked for an order that the trus- 
tée pay it in advance of any dividend to creditors, under section 64a (Act 
July 1, 1S98, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]), as follows : 

Tax 1902 $5,7.50 00 

Interest to October 15, 1003 891 25 

Costs on injunction proceodings bccaase of noiipaynients of 

taxes (begun in August, 1003) 26 15 

Tax 1903 2,500 00 

Interest to October 15, 1003 87 50 

Total $9,254 90 

Section 64a reads: "The court shall order the trustée to pay ail taxes 
logally due and owing by the bankrupt to the United States, state, county, 
district, or municipality, in advance of the payment of dividends to cred- 
itors, and upon filing the receipts of the proper public oflicers for such pay- 
ment he shall be credited with the amount thereof, and in case any ques- 
tion arises as to the amount or legality of any such tax, the same shall be 
heard and determined by the court." 

A statute of New Jersey (Gen. St. 1895, p. 8335, §§ 251, 252, 257, 258, 260) 
«ntitled "An act to provide for the imposition of state taxes upon certain 
corporations and for the collection thereof," whlch was In force when the 
bankrupt was incorporated, provided that "ail corporations * * • shall 
make annual return to the State Board bf Assessors on or before the first 
Tuesday of May in eaeh year, • * ♦ and shall pay an annual license fee 
or franchise tax of i/io of one per centum of ail aœounts of capital stock 
issued and outstanding on January 1 of such year up to and Including the 
sum of three million dollars," on any amount In excess of three million, not 
exceeding five million dollars, i/so of one per centum, and on any further 
excess $50 per million or any part thereof ; that the state board shall fix the 
amount of the "annual license fee or franchise tax" in case the corporation 
fails to make its return; that on or before the flrst Monday in June the 
state board shall report to the Oomptroller the basis and amount of such 
tax, whlch "shall thereupon become due and payable and it shall be the duty 
of the State Treasurer to receive the same" ; that "such tax, when deter- 
mined, shall be a debt due from such Company to the state" ; that, if the tax 
leiiiains unpaid on July Ist, it shall thenceforth, until paid, bear Interest 
at the rate of 1 per centum a month, and the state thereupon may maintain 
an action at law for its recovery ; that "such tax shall also be a preferred 
debt in case of insolvency" ; that, if any tax remains In arrears for three 
months, the state may apply for an injunction to restrain the company from 
exercising its franchises ; and that, if any company Is delinquent for two 
years, its charter shall be void, unless further time be glven for the payment 
of such taxes. 

. New Jersey's Constitution (article 4, § 7, subd. 12) requires that "property 
shall be assessed for taxes under gênerai laws by uniform rules according to 
Jts true value." 
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The refereçand the court denled prlority, but allowed a reduced amonnt, 
$4,943.08, ^8 a gênerai clalm. 

Appellant contends that the court erred In refusing to direct the trustée 
to pay the clalm as taxes, In reducing the amount claimed for 1902, and in 
rejeetlng the amount claimed for 1903. 

Appellee dénies the merlts of ail of thèse contentions, but Inslsts that on 
thls appeal the question of prlority cannot be consldered. 

LeyyM^yer, for appellant. 
Fred D. Silbur, for appellee. 

Before: JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). 1. As 
more than $500 of appellant's claim was disallowed, an appeal under 
section 25a (Act July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 
1901, p. 3432]) is undoubtedly proper. In re Friend, Moss & Morris 
(C. C. A.) 134 Fed. 778. The case being hère on appeal respecting 
the amount of the claim, we think appellant may also présent any 
question concerning the security or rank of the debt, as an incident 
thereof (Cunningham v. German Ins. Co., 103 Fed. 932, 43 C. C. 
A. 377), though the question of lien or priority, if alone involved, 
could be reviewed only under section 24b (In re Rouse, Hazard 
& Co., 91 Fed. 100, 33 C. C. A. 356). If the case of In re Worcester 
County, 102 Fed. 808, 42 C. C. A- 637, is to be construed as re- 
quiring us to split the case and dismiss the portion that affects 
priority, we are not disposed, as now advised, to follow it. 

2. Appellant argues that her highest court has decided that 
the charge is a tax, and that the décision is controlling hère. 
The argument is founded on the case of Hancock v. Singer Mfg. 
Co., 62 N. J. Law, 289, 41 Atl. 846, 42 U R. A. 852, decided Novem- 
ber 14, 1898. Appellee contends with equal earnestness that the 
later case of In re United States Car Co., 60 N. J. Eq. 514, 43 Atl. 
673, decided July 7, 1899, holds that the charge is not a tax. 
In Re Mutual Mercantile Agency, 8 Am. Bankr. Rep. 435, the 
référée relîed on the Singer Co. Case, without noting the Car Co. 
Case, and directed the trustée to pay New Jersey a claim Hke this 
as taxes ùnder section 64a. In Re Banville Rolling Mill Co. 
(D. C.) 121 Fed. 432, the District Court relied on the Car Co. Case, 
without noting the Singer Co. Case, and refused to order the pay- 
ment of New Jersey's claim as taxes. 

Long before the passage of the act for an "annual license fee or 
franchise tax," the Singer Company had been granted by New 
Jersey a charter which provided that upon certain conditions "the 
real and personal property of the said corporation not actually and 
in fact within the state of New Jersey, and the stock of the said 
corporation held or owned by any of its stockholders, shall not 
be liable to any tax or impost whatsoever." The state undertook 
to collect from the Singer Company an "annual license fee or 
•franchise tax." In Singer Mfg. Co. v. Heppenheimer, 58 N. J. 
Law, 634, 34 Atl. 1061, 32 L. R. A. 643, the attempt was defeated. 
In the second Singer Co. Case, relied on by appellant, the first dé- 
cision was adhered to. The rationale, it seems to us, is this: The 
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State could collect nothing on account of franchises except (either 
or both) compensation for granting them, or taxes upon their 
value as property after they had been granted. The considéra- 
tion for the Singer Company charter was determined upon when 
the charter was granted. The contract in that respect could not 
thereafter be impaired by the state. Therefore, if the statute is 
to be construed as an attempt of the state to exact further com- 
pensation for the pre-existing franchises of the Singer Company, 
it cannot be given effect. The franchises to be and to do,- when 
granted, became property, which was subject to be taxed as other 
property, unless the state had lawfully bargained away or limited 
its right. The state had agreed not to tax the company's property 
which was outside of the state. It was contemplated in the charter 
that the company should, and it did in fact, own tangible property 
and exercise its franchises beyond the state's lines. Therefore, if 
the statute is to be construed as an attempt of the state to tax so 
much of the franchise values as lie outside of the state, it would 
be an impairment of the contract. The expressions in the opinion 
that the "license fee" is a "tax" must be read, we think, in the 
light of the fact that the court was dealing with a charter with 
relation to which the statute was subséquent législation. CarroU 
V. Lessee of Carroll, 16 How. 275, 286, 14 L. Ed. 936. 

In the Car Co. Case, supra, the corporation, to judge from 
the décision, was organized under the gênerai laws of New Jersey 
after the statute relating to the so-called "annual license fee or 
franchise tax" was in force. The corporation was decreed to be 
insolvent, receivers were appointed, and thereafter the State Board 
of Assessors returned to the Comptroller an assessment of the "an- 
nual license fee or franchise tax." The trial court, interpreting the 
statutory charge as a tax upon the corporate franchises, and finding 
that the franchises were valueless and had not been exercised by 
the receivers, held that the tax was not payable out of the funds 
in the receivers' hands until after ail indebtedness existing at the 
time of their appointment was discharged. The reviewing tribunal, 
not denying the justness of the trial court's application of the 
statute to the facts, if its interprétation of the statute was correct, 
said: 

"We caBDOt concur In thls vIew. Although the statute désignâtes an Im- 
position of tliis Icind as a license fee or franchise tax, It plainly Is not a 
tax upon corporate franchises. In fact, it is not, strictly spealjing, a tâx at 
ail, nor bas It the éléments of one. It is In reallty an arbitrary Imposition 
laid upon the corporation, wlthoUt regard to the value of its property or of 
its franchises, and without regard to whether it exercises the latter, or not, 
solely as a condition of its continued existence. The state, In creating a cor- 
poration, has the rlght to impose upon its créature such conditions as the 
Législature, wlthin constitutlonal limits, may deem proper ; and the ac- 
ceptance by the corporation of the franchises, powers, and privilèges con- 
lerred upon it binds It to the performance of those conditions so long as it 
continues to remain in possession of those franchises, powers, and privilèges, 
and the conditions themselves remain unrevoked by the Législature." 

We are of the opinion that the foregoing excerpt is not a mère 
dictum, but that, on the contrary, it is the court's détermination of 
the essential nature of the statutory imposition, properly given in 
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deciding the question presented. If so, the case may be accepted as 
controlling, because it is net for the United States bankruptcy 
courts to insist upon a state's receiving as a tax under section 64a 
something which the state déclares is not. In re Ott (D. C.) 95 Fed. 
274. 

But if we are mistaken, and if the Singer Co. Case is to be ac- 
cepted as an authoritative assertion that the charge in question 
is a tax, we do not beUeve that the United States bankruptcy 
courts are bound to follow it blindly. The question with them is 
the interprétation and application of section 64a. If the Législa- 
ture of a state gives the name "tax" to an exaction which is 
not a tax, and if the courts of the state join in the misnomer, 
surely the bankruptcy courts are not required to disregard the 
substance of the thing, to the détriment of other claimants. The 
state courts may authoritatively expound the substance, and the 
fédéral courts will adopt such exposition; but whether the sub- 
stance constitutes a tax or not is independent of the name. And 
moreover the latter part of section 64a seems to direct the bank- 
ruptcy courts to détermine independently the "legality of any such 
tax." 

If it be conceded that the word "taxes," in section 64a, includes 
every contribution to the support of government which any state 
may exact from the persons, occupations, and possessions of its 
citizens and corporate subjects, is the charge in question a tax? 
It is not a capitation tax, for it is not laid upon corporations 
by the head. It is not an occupation tax, for it has no regard 
to the business in which the corporations engage. It is not a 
property tax, for it pays no heed to the extent or value of prop- 
erty, as the state Constitution requires. Franchises are prop- 
erty. The franchise to be and the franchise to do both go wherever 
the corporation goes. Both are property. Adams Express Co. 
V. Ohio, 166 U. S. 185, 224, 17 Sup. Ct. 604, 41 L. Ed. 965. A 
state may grant franchises, and then tax them as property, just 
as it may grant or lease land, and then tax the granted estate as 
property. But the tax upon the estate is not to be confused with 
the considera,tion for the grant. If one pays a lump sum or annual 
sums as the considération for the grant, he does so by virtue of a 
contract; but he is not thereby relieved from the sovereign demand, 
in invitum. And that is the distinguishing feature of a tax. The 
sovereign does not bargain with his subject; he commands. The 
statute hère under considération does not purport to be an amend- 
ment of the incorporation laws of the state. But when the incor- 
porators of the bankrupt came to seek a charter, this statute ex- 
pressed one of the terms on which it could be obtained and held. 
The sovereign state could not command the incorporators to accept 
a charter. It could only say, "If you do accept it, you must pay 
so and so for the grant." 

3. When the bankrupt failed to make its return for 1902, the state 
board, assuming that thei authorized capital stock of $40,000,000 
was issued and outstanding on January 1, 1902, fixed the amount 
of the charge at $5,750. The référée and the court reduced this 
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to $4,250, the amount properly chargeable to; a capital stock, of 
$10,000,000 issued and outstanding. Appel lant insists that the ac- 
tion of the State board was quasi judicial and is not subject to col- 
latéral attacL: This contention would require considération if the 
charge were a tax. Holding it to be a liability under a contract. 
we find no error in the court's looking to the contract for the meas- 
ure of the liability. Whether, as appellee urges, the court erred in 
allowing any sum whatever for 1902, cannot be reviewed, as no 
cross-appeal was taken. 

4. As to the $2,500 item, the question is whether it was a debt 
owing on April 23, 1903, when the pétition was filed. The promise 
of the bankrupt, as we construe it, was to pay on or before the Ist 
of July in each year a sum based on the amount of stock issued and 
outstanding on the Ist day of January of that year. On January 
1, 1902, the amount of stock issued and outstanding was $10,000,000. 
That determined the amount, even though the stock was reduced 
to $2,500,000 on May 13, 1902, long before the obligation matured 
and could be sued upon. Prior to January 1, 1903, the promise to 
pay on or before July 1, 1903, did not évidence an accrued debt, 
because it could not be known whether any stock would be out- 
standing when the Ist of January should corne around. But on that 
date we think the promise accrued to pay one-tenth of one par 
centum on $2,500,000 of stock then outstanding. That the claim 
bore no interest and could not be sued upon before the Ist of July 
affects only the maturity of the obligation. 

The District Court is directed to add to its allowance of a gênerai 
claim the sum of $2,500, less a rebate of interest at 1 per cent, a 
month from July 1, 1903, back to April 23, 1903. In other respects 
the decree is affirmed. Costs hère to be divided equally. 



TYEB CONSOLIDATED MINING CO. v. JENNINGS. 

(Circuit Court of Appeals, Ninth Circuit. May 1, 1905.) 

No. 1,101. 

Mining Claims— Adveese Possession — Commencement. 

Adverse possession of a mining claim In the terrltory of Alaska, as 
against the locator or his successors in interest, cannot be Instituted 
before the Issuance of a patent therefor by the United States. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Adverse Possession 
§ 35.] 

Same— Suspension or Statute. 

Code Civ. Proc. Or. | 4, provlding that In ail cases where a cause 
of action bas already accrued, and the period provided withln which 
an action might be brought bas expired or will expire within one year 
from the approval of the act, an action may be brought on such cause 
within a year from the date of such approval, having operated to its 
full extent in the territory of Alaslva when it was flrst introduced Into 
the Alaska law by Aet Cong. May 17, 1884 (chapter 53, 23 Stat. 24), 
it dId not again become operative on being re-enacted into the Alaska 
Code of Civil Procédure by Act Cong. June 6, 1900 (chapter 786, 31 Stat. 
321). 
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In Error to the District Court oî the United States for the First 
Division bf thé District bf Alaska. 

The plaintiff in error brought an action in ejectment. on ttie 3d day of 
.Tune, 1901, against tlie défendant In érror, in the United States District Court 
for the District of Alaska, to recôver the possession of a tract of land de- 
scribed as a minlng claim situated on Douglas Island, Alaska, and knpwn 
as the "Juiia Lode Claim." It was alleged in the complaint that plaintiff 
and its grantors had beeii' the owners of the Julia lode claim at ail times 
Hiuce December 26, 1890, at which date plalntifFs grantor, N. W. Murry, 
became possessed of a fee-simple title to said claim by virtue of a United 
States minerai patent issued on that date by the Président of the United 
States. , It was further alleged thàt, while plaintiff was so possessed, de- 
fendant, on or about June 7, 1900, without right or title so to do, entered 
thereou and ousted and ejected plaintiff therefrom, and since then has con- 
tlnued to withhold from plaintiff the possession of said premises. To this 
(•omplaint the défendant demurred, on the ground that the complaint did not 
State facts sufflcient to constitute a cause of action. The demnrrer was over- 
rnled, and the défendant, Leander Anderson, answerlng the complaint, de- 
nied plaintiffi's allégations of ownership of the claim, and, as an affirmative 
défense, alleged that the défendant, by himself and bis grantors, had been 
in the uninterrupted, exclusive, hostile, adverse, and notorious possession of 
certain described real property, including the premises claimed by the plain- 
tiff, for a period in excess of 12 years prior to the bringing of the action. 
It was further alleged tbat the cause of action alleged in the complaint did 
not accrue at any tlme within 10 years next before the commencement of the 
action. 

It was stlpulated between the parties to the action that the patent for 
the claim in controversy was Issued on December 26, 1890, to M. W. Murry, 
and that plaintiff, by divers mesne con voyances, had ail the rights which 
Murry had under the patent. There was aiso a référence to take further 
tcstlmony, and, upon the stipulation and a report by the référée, the court 
found that the défendant had been in the possession of the premises for a 
period of more than 10 years, and that the plaintiff had not brought hls ac- 
tion within 10 years, the period of limitation flxed by law, and thereupon 
the court entered a judgment dismissing the action. From this judgment 
l)lalntiff in error proseeutes the présent wrlt of error. 

R. F. Lewis, E. S. Pillsbury, Pillsbury, Madison & Sutro, and 
John G. Heid (Alfred Sutro, of counsel), for plaintifif in error. 

Winn & Gillette and John R. Winn (Charles B. Marks, of coun- 
sel), for défendant in error, Leander Anderson. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts). The act of 
Congress making further provision for a civil government for 
Alaska, approved June 6, 1900 (chapter 786, 31 Stat. 321), pro- 
vides, in section 4 of title 2, that no action shall be maintained 
for the recovery of real property, or for the recovery of the pos- 
session thereof, unless it shall appear that the plaintiff, his an- 
cestor, predecessor, or grantor, was seised or possessed of the 
premises in question within 10 years before the commencement of 
the action. In Tyee Consolidated Mining Co. v. Langstedt (C. 
C. A.) 136 Fed. 124, this court held that in the territory of Alaska 
adverse possession of a mining claim, as against the locator thereof 
or his successors in interest, could not. be initiated at any time 
before the issuance of the patent therefor by the United States. 
In the présent case the patent was issued to the plaintiff's grantor 
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on December 26, 1890. At that time the laws of Oregon were, 
so far as applicable, in force in the territory of Alaska, by the pro- 
visions of section 7 of the act of Congress of May 17, 1884 (chapter 
53, 23 Stat. 24, 25). The statute of limitations of Oregon relating 
to the commencement of actions to recover real property or the 
possession thereof js a period of 10 years. The act of Congress 
approved May 17, 1884 (chapter 53, 23 Stat. 24), had made the 
gênerai laws of the state of Oregon the law in the District of 
Alaska, so far as the same might be applicable and not in conflict 
with the provisions of the act of Congress or the laws of the 
United States. The Alaska Code of Civil Procédure contained in 
the act of June 6, 1900, re-enacted the Oregon Code of Civil Pro- 
cédure, with some changes to conform to the new System of 
government established by the act. Sections 3 and 4 of title 2 of 
the Alaska Code are almost exact copies of sections 3 and 4 of the 
Oregon Code of Civil Procédure. In section 4 of both Codes there 
is this proviso: 

"In ail cases where a cause of action has already accrued, and the period 
provided In this section within which an action may be brought has ex- 
pired, or wlll expire within one year from the approval of this act, an action 
Miay be brought on such cause of action within one year from the date of th« 
approval of the act." 

When this proviso was first introduced into the law of Alaska 
by the act of May 17, 1884, as part of section 4 of the Oregon 
Code, it served the purpose of preventing the injustice of suddenly 
introducing a statute of limitations into a new country. The 
proviso is a usual one in connection with statutes of limitations, 
and is intended to préserve whatever existing rights there may be 
at the time of their enactment for a short period, to enable par- 
ties to submit whatever claim of right they may hâve to the court 
for détermination. This proviso served this purpose in the Oregon 
Code, and also at the time this Code was originally adopted for 
Alaska. But there was no necessity for it in the re-enacted Code 
of Civil Procédure contained in the act of June 6, 1900. It had 
served its purpose once, and there was no need for it a second 
time. The act of June 6, 1900, did nothing more than re-enact 
and print in the statutes of the United States the Code of Civil 
Procédure of Alaska which had been in force in that territory since 
May 17, 1884, and was plainly intended to add nothing to what had 
previously existed under that statute. The period of limitation 
for the commencement of this action expired under this statute on 
December 26, 1900, and, as this action was not commenced until 
June 3, 1901, it was properly dismissed. 

The judgment of the court below îs affirmed, 
137 F.— 55 
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FIDl^iLITT & ÙBPOSIT CO. OF MARYLAND v. UNITED StATBS. 

(Circuit Court of Appeals, Second Circuit April 13, 1Ô05.) 

No. 179. 

1. United States— Contbaçts—Beeach— Bonds— Dischabge of Surett. 

Where a. United States contracter agreed to remove stone belonging 
to the United States stored on leased land on or before June 11, 1900, 
it Was an implied condition of the eontract that the government should 
keep its lease of the ground in force during such time, and its f allure 
to do sOi resulting In the owner's notifying the contractor to dellver 
immédiate possession, and the commencement of dispossession proceed- 
ings a,gainst him, operated as a breach of the eontract by the govern- 
ment, discharging the contraetor's surety from liability on the contract- 
or'a bond, 

[Ed. Note. — Por cases in point, see vol. 40, Cent. Dig. Principal and 
Surety, | 296.] 

2. Sams— Waivbe. 

Where the surety of a government contractor was discharged by the gov- 
erument's breach of eontract operating to materially shorten the tlme 
for performance of the eontract, the fact that the contractor thereafter 
resumed work and waived the government's breach was Ineft'ectual as 
against such surety. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Principal and 
Surety, § 296.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Jas. Russell Soley, for plaintiflf in error. 
Henry A. Wise, for défendant in érror, 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALIvAÇE, Circuit Judge. This is a writ of error by the de- 
fendant in the court below to review a judgment for the plaintifï 
rendered upon the verdict of a jury. 

The action was brought, against the défendant as a surety upon a 
bond executed to the United States by one Conkling, as principal, 
conditioned for the faithful performance by Conkling of a eontract 
entered into May 18, 1899, between ConkUng and the United 
States. The eontract provided that Conkling should remove "the 
stone owned by the United States, stored on the south side of the 
eut through Dyckman's Meadows," amounting to 235,000 cubic 
yards, more or less ; that he should be paid therefor by the United 
States at the rate of 22 cents per cubic yard; that he should com- 
mence the removal of the stone on or before June 17, 1899, and 
that he should complète the removal on or before June 11, 1900. 
It also provided that, in case Conkling should, in the judgment 
of the engineer in charge for the United States, fail to prosecute 
faithfully and diligently the work, the government should be at 
hberty to annul the eontract by giving notice to that efïect to 
Conkling. 

The following facts appeared upon the trial : The premises 
upon which the stone was at the date of the making of the con- 
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tract, which premises were known as "Dyckman's Meadows," had 
been leased by the United States from Dyckman for the pur- 
pose of depositing and storing the stone thereon for the term of 
one year expiring December 1, 1898. The lease was conditioned 
that the government should remove the stone at the expiration 
of the term. This lease was renewed for the further term expiring 
December 1, 1899. December 1, 1899, after Conkling had entered 
on the performance of his contract, the lessor served written notice 
upon him of the expiration of the term of the lease to the govern- 
ment, demanding the immédiate possession of the premises, and 
requesting him to remove at once any property which he might 
hâve thereon. Conkling promptly informed the government of this 
notice, and requested instructions. Shortly thereafter dispossess 
proceedings were commenced by the lessor in one of the local 
courts against Conkling. In January the government intervened 
in this proceeding, and denied the jurisdiction of the court; aad 
the proceeding was adjourned from time to time during the months 
of January and February. In the latter part of February the gov- 
ernment obtained from the lessor a new lease of the premises for 
the term of one year beginning January 1, 1900. Until February 
27th Conkling received no instructions from the government ex- 
cept those to the effect that the matter was under considération, 
and he must résume work, but on that day he was notified that the 
United States had been authorized to enter upon the premises. 
The notification also contained this statement: 

"I bave therefore to request that you résume at once the work and re- 
movç the stone under your contract dated May 18, 1898, which was sus- 
pended by you without authority from this office. If work is not commenced 
promptly, and satlsfactory progress is not made, it will be necessary to an- 
nul the contract and to proceed to the completion of the work as prescribed 
therein." 

It further appeared that Conkling did not, after December 1, 
1899, attempt to go on with the work of removing the stone, and on 
May 3, 1900, the government gave him written notice annulling the 
contract for noncompliance with its terms. 

The only assignment of error which we deem it necessary to con- 
sider is that based upon the refusai of the court to order a verdict 
for the défendant. At the close of the évidence the défendant re- 
quested that such a verdict be directed upon the ground, among 
others, that there had been a breach of contract upon the part of the 
government in permitting the lease to lapse. 

Upon the undisputed facts we are of the opinion that the tria) 
judge should hâve directed a verdict as requested by the de- 
fendant, and that the défendant, as a surety, was discharged by the 
default of the government to remain in lawful possession of the de- 
mised premises during the period necessary to enable Conkling 
to fulfill his contract. The contract by necessary implication in- 
cluded an obligation on the part of the government to permit 
Conkling to remove the stone, and in this behalf to secure to him 
the privilège of access to the premises during the necessary period of 
his performance. It is quite immaterial that this understanding 



868 137 fedebaIj bbpoetee. 

was not expressed in the contract. The parties contracted on 
thé basis of the continuing existence of this privilège, because other- 
vvise the contract would hâve been incapable of performance by 
either. The law implies in ail contracts that each party shall do 
those things which are indispensable précèdent conditions to per- 
formance by the other party. "If one party undertakes to per- 
fofm work which nécessitâtes a great outlay of mijney, time, or 
trouble, and he is only to be paid' by the measure of the work he 
bas performed, the contract necessarily présupposes and implies 
on the part of the other party an obligation to supply the work." 
2 Addison on Contracts, 1026. An adjudged case which is pecul- 
iarly apposite to the présent is Murray v. Kansas City, 47 Mo. 
App. 105. In that case the plaintiflf had entered into a contract 
with the city to construct a viaduct, the performance of which 
was prevented by an injunction procured by a third party upon 
the ground that the city had no right of way. In affirming a 
ju'dgment in his favor against the city for damages the court said: 

"The city had full authority under Its organic law to secure the right of 
way, if not already acquired, and by its contract with Murray it Impliedly 
agreed to secure a place for the structure. We know of no reason why the 
city could not contract for the construction of the viaduct In advance of se- 
curing the right of way for its location, just as a railroad company may con- 
tract for the grading of its roadbed before securing the entire right of way. 
We hold, then, that Kansas City made a bindlng contract with Murray, and 
that by such a contract the city undertook by implication to secure the right 
of way for the viaduct, and that said city failed to comply with such obliga- 
tion, and became at the date of such perpétuai injunction liable to plaintiff 
for damages by Mm thereby suffered." 

By the law of New York, as at common law, the tenant who 
holds over after the expiration of his term without the permission 
of his landlord becomes a trespasser at the élection of the land- 
lord, and to entitle him to claim any rights either as a tenant at 
will or as a tenant at sufiferance the holding over must be continued 
for such a length of time and under such circumstances as to au- 
thorize the implication of assent upon the part of the landlord. 
Commissibner of Pilots v. Clark, 33 N. Y. 251 ; Schuyler v. Smith, 
51 N. Y. 309, 10 Am. Rep. 609; Smith v. Littlefi'eld, 51 N. Y. 539; 
Haynes v. Aldrich, 133 N. Y. 287, 31 N. E. 94, 28 Am. St. Rep. 
63'6. By the failure of the government to renew the lease Conkling 
was interrupted in the performance of his contract for a period of 
three months, during which time he could only hâve entered upon 
the premises to remove the stone as a trespasser. It was not 
incumbent upon him to undertake performance in that capacity. 
Upon the facts as they appeared upon the trial, because the gov- 
ernment had not performed upon its own part it was not entitled 
to recover against Conkling for nonperformance of the contract ; 
consequently there was no right of recovery against the défendant as 
surety. 

Some of the évidence upon the trial indicates that Conkling 
was anxious to throw up his contract, and had been assured by 
some of the subordinate officers of the government that the gov- 
ernment would protect him if he would go on with the work. 
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The rights of the parties, however, do not dépend upon Conkling's 
motives. It suffices that he had a right to avail himself of the situa- 
tion which had been created by the default of the government. 
Even if he had chosen to waive that default, and, when the govern- 
ment procured the new lease, had resumed work under the con- 
tract, but had subsequently failed to fulfill, the interruption of three 
months caused by the act of the government was a variation of 
the contract which discharged the surety, and Conkling's waiver 
would hâve been ineflfectual as against the défendant. Coughran 
V. Bigelow, .164 U. S. 301, 17 Sup. Ct. 117, 4-1 L. Ed. 442. This 
interruption, shortening to nine months the term for performing 
an undertaking vi^hich by the contract was to be performed within 
twelve months, effected a substantial déviation in the contract 
which the surety guarantied; and the rule is famiUar that any ma- 
terial altération or déviation from the terms of a contract for the 
performance of which a surety is bound, made by the parties without 
his consent, will release him from his obligation. United States 
v. Freel, 99 Fed. 237, 39 C. C. A. 491; Id., 186 U. S. 309, 22 Sup. Ct. 
875, 46 L. Ed. 1177. 
The judgment is reversed. 



CITY OF COLUMBUS et al. t. UNION PAC. R. CO. 

(Cil-cuit Court of Appeals, Eighth Circuit. April 19, 1905.) 

No. 2,098. 

L Municipal Corporations— Steeets— Vacation— Statutes—Validitt. 

As tlie Nebraska organic act, providing that the législative power of the 
territorj' shall extend to ail rightful subjects of législation consistent 
with the Constitution of the United States and the provisions of the act, 
except that no law shall be passed Interfering with the primary disposai 
of the soil, etc., eontains nothing depriving the Législature of authority 
over City streets, the Législature was authorized to pass Act Jan. 25, I8é6, 
declaring that ail streets, parts of streets, etc., situated in the town of 
Columbus, previously taken by the Union Pacific Railroad for turnouts, 
standing places for cars, dépôts, etc., sbould be vacated so long as the 
same should be so used, and that a perfect title should be vested In the 
railroad company by the act, to terminate on the terminatlon of the use. 

2. Same— City Obdinances. 

Gen. St. Neb. 1873, c. 9, conferred on cities the right to open or vacate 
any street, etc., within the clty limits, under certain conditions, when- 
ever deenied expédient for the public good, or to give a right of way to 
any railroad company, etc. Chapter 11, | 83, deelared that if it should 
be necessary, in the location of any part of a railroad, to occupy any 
Street of a municipal corporation, it should be compétent for the city 
and the railroad company to agrée on the manner, terms, and conditions 
on wliich the same should be used, etc., and, if they are unable to agrée, 
the railroad mlght appropriate the street in the same manner as pro- 
vided for the appropriation of property by individuals. Held, that under 
such acts the city of Columbus had power to pass an ordinance vaeating 
certain streets to a railroad company on specllied conditions. 

S. Same— Terms of Obdinance. 

The ordinance vaeating a street was not void as a grant or saie, In- 
Btead of a vacation, because it contained a provision: "There ehall be 
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and Is hereby granted" etc., "to the rallroad company that portion of 
the Street vacated for dépôt purposes." 

4. SAMBÎ— FOBFEITUSE. 

Where it did not appear that either défendant clty or any of Its In- 
habitants would be in any way injured by a change in the location o£ 
a railroad's passenger station or freight dépôt, and the city aequiesced 
in the change of the passenger dépôt for 17 years, the city was estopped 
to clalm that such change operated as a forfeiture of the rallroad com- 
pany's rlghts in certain streets vacated under an ordinance providlng 
for the location of such dépôts. 

Appeal from the Circuit Court of the United States .for the Dis- 
trict of Nebraska. 

John J. Sullivan and W. M. CorneUus, for appellants. 
Edson Rich (W. R. Kelly and John N. Baldwin, on the brief), for 
appellee. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER, 
District Judges. 

RINER, District Judge. This was a bill in equity, filed by the 
Union Pacific Railroad Company, a corporation organized under 
the laws of the state of Utah, against the city of Columbus and its 
officers, to enjoin the city from attempting to open M street in the 
city of Columbus across certain grounds and riglit of way of the 
complainant. The complainant claims exclusive possession to that 
portion of M street crossing its tracks between the southern bound- 
ary of Eleventh and the northern boundary of Twelfth street, un- 
der and by virtue of an act of the Législature of the territory of 
A'ebraska, approved on the 25th of January, 1866, section 3 of which 
reads as follows : 

"Sec. 3. That ail streets, parts of streets, alleys, highways and other public 
grounds, sltuate In the town of Columbus, in the county of Flatte, and terri- 
tory of Nebraska, and heretofore taken, selected, designated, occupied or 
approprlatéd by sald Union Pacific Railroad Company for turn-outs, standing 
places, for cars, dépôts, station houses, turn-tables, water stations, engine 
bouses, and other structures required or used in the construction and opération 
of said raIIroa.d, or for the couveniènce of the same, or which may be here- 
after taken, selected, designated, occupied or appropriated for the purposes 
aforésald, be and the same are hereby vacated so long as the same shall be 
used and occupied by said company, and the full, complète, absolute and per- 
fect title to the same Is hereby vested in said Union Pacific Railroad Com- 
pany for the purposes aforesaid, and for the construction and opération of 
their said railroad: Provided, that whenever such streets, parts of streets, 
alleys, highways and other public grounds, shall cease to be used and occu- 
pied for the purposes aforesaid, they shall revert to the use of the said town 
of Columbus and of the Inhabltants thereof." 

And by virtue of an ordinance, designated in the record as "Or- 
dinance No. 55," sections 1, 2, and 3 of which provide: 

"Spécial Ordinance Granting to the Union Pacific Railroad Company and its 
Successors the Rigbt of Way ïhrough, Across and Over Certain Streets 
and Alleys in the City of Columbus. 

"Section 1. Be It ordained by the mayor and councilmen of the clty of 
Colujiibus, there shall be and is hereby granted to the Union Pacific Railroad 
Company, its successors and assigns, forever, the right to construct, maintain 
and operate its railroad with single or double track, wlth necessary and con- 
venient side tracks, turn-outs, and switches, as now located except on Twelfth 
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Street, and operated through, aeross and over the (ollowlng descrlbed streets 
and alleys situate In the city of Columbus, to-wlt: A, B, C, D, E, F, G, H, 
I, Washington Avenue, K, h, M, N, O, P, Q, R, S, Eleventh, Twelfth, and 
Thirteenth streets, for a distance of 100 feet on elther slde of the center Une 
of the main tracks as now laid ont and used, ail of the above being within 
the corporate limits of said city of Columbus, It being the intention that said 
right of way hereby granted shall embrace ail that portion of said streets 
and alleys for a width of 200 feet being 100 feet on either side of the center 
liue of said railroad as located and built in the year 18C6, and as now occupled, 
and there being hereby granted to said company the right and privilège to 
run its trains and cars through, aeross and over said streets and alleys, and 
to build and connect vrith its tracks such swltches, turn-outs and other appli- 
ances and structures as may be necessary and conveuient to the opération and 
use of its road : Provided, that the said railroad company shall remove from 
that portion of Twelfth street lying west of the east boundary of N street, 
ail switehes, turn-outs or side tracks, kept or maintained thereon. 

"Sec. 2. That the followlng streets, alleys and grounds are hereby vacated 
and granted to the use of said company for its exclusive occupancy, wlth such 
traclîs, station houses, freight houses, store houses and other structures as 
may be necessary or convenient to the business and opération of said rail- 
road; provided, that if the same cease to be used for railroad purposes and 
shall be permanently abandoned by said company, the same shall revert to 
said city. The streets to be vacated by said ordinance are as follows, to wit : 
Eleventh street to the western boundary of Q street to the western boundary 
of the city ; Tv.'elfth street from the eastern boundary of N street to the 
eastern boundary of I street ; P street from the northern boundary of Elev- 
enth street to the southern boundary of Twelfth street; M street from the 
northern boundary of Eleventh street to the southern boundary of Twelfth 
street, as heretofore located, and K street from alleys in blocks eighty (80) 
and cighty-one (81) to alleys in blocks ninety-six (90) and ninety-seven (97). 

"Sec. 3. That the mayor of said city of Columbus be and lie hereby is au- 
thorized and required to make, exécute and deliver to said Union Pacific 
Railroad Company, a conveyance in due form of law, granting to said rail- 
road company the right of way through the streets hereintofore named in 
section one (1) and the right to use, occupy and enjoy the streets hereinto- 
fore vacated and granted by section two (2) of thls ordinance. Said convey- 
ance to be for the considération that said railroad company was heretofore 
built, maintained and operated its road through said city, and shall continue 
hereafter to so maintain and operate the same, and maintain its dépôt and 
freight houses substantially in their présent location." 

It is also alleged in the bill that by virtue of an ordinance passed 
by the city council of the city of Columbus on the 15th of June, 1900, 
it is entitled to the exclusive use of an additional portion of M street, 
extending 30 feet nortli of the north line of Twelfth street. An- 
svi'ers were filed by the city and Israël Gluch, a résident of the city 
of Columbus and a citizen of the state of Nebraska, who was made 
a party défendant to the bill. To thèse answers replications were 
filed, and the case came on for hearing before the Circuit Court upon 
an agreed statement of facts, resulting in a decree perpetually en- 
joining the défendants from interfering with the use and occupation 
of M street from a point 105 feet north of the north line of Eleventh 
street to the north line of Twelfth street. 

The agreed statement of facts shows: That on the 8th of Jan- 
uary, 1857, the "Columbus Company" recorded a plat including ail 
of the présent city of Columbus, donating the streets and alleys to 
the use of the public. The deed is as follows : 

"Know ail men by thèse présents : That yve, the undersigned, A. B. Malcom, 
président, and James C. Mitehell, secretary, of the Columbus Company, hère- 
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by donate ail the streets and alleys as marked and deslgnated on the plat of 
the wlthln named town, for the use of the public. 

"Doue by order of the board of directors of sald company this 8th day of 
January, A. D. 1857. 

"Wltness: A. B. Malcom, Président 

"A. D. Jones. James C. Mitchell, Secretary." 

That the town of Columbus was incorporated under an act of the 
territorial législature of Nebraska, approved October 2, 1858 (Laws 
1858, p. 333). That thereafter, on the llth day of February, 1865, 
the Législature passed another act to incorporate Columbus, in 
Platte county, in the territory of Nebraska (Laws 1865, p. 108). 
That on the 18th day of August, 1873, the city council 6i Columbus 
passed an ordinance known as "Ordinance No. 25," incorporating 
the city of Columbus, in Platte county, Neb. That the défendant 
the city of Columbus succeeded to ail the rights of the Columbus 
Company, Columbus Townsite Company, and town of Columbus. 
That on the 7th day of January, 1877, the Législature of the state 
of Nebraska passed' an act (Laws 1877, p. 266), entitled "An Act 
to legalize the incorporation of the city of Columbus, in Platte 
county, State of Nebraska, and ail acts and ordinances of the city 
council thereof and the officers thereof. That in the year 1877 the 
complainant, or its predecessor in title, had in opération over and 
across M street, in said city of Columbus, lines of main, side, and 
switching tracks. That at the time of the filing of the complain- 
ant's bill herein the complainant had 10 main, side, and switching 
tracks over and across M street. That M street has not been open 
to public travel across the right of way of complainant at the points 
covered by its tracks at any time whatsoever. That complainant 
has not occupied that portion of M street beginning with the north 
line of Eleventh street, and extending north for about 105 feet, 
and that that portion has been graded aad filled by the city and 
used by the public generally from the year 1877 to the présent time. 
That the public -has at ail times since the location of the railroad 
traveled over and used a strip of ground along and north of side 
or main tracks between L and N streets, and across M street, with- 
in 100 feet of the main line track, but there has never been any 
highway or road established or laid out, either by state, county, or 
city action. It is admitted that the fee to the street was in the 
city, and the record does not show that any questions in relation to 
the rights of an abutting property owner are involved. 

In the absence of constitutional restriction, we think the act of 
1866 a valid exercise of législative power. That acts which would 
otherwise be nuisances cease to be such when thej'- hâve the sanc- 
tion of a valid statute, and that whatever the Législature may con- 
stitutionally authorize to be done is lawful, is too well settled to 
require the citation of authority. Section 6 of the organic act 
organizing the territory of Nebraska is as follows: 

"Sec, 6. And be It further enacted that the législative power of the territory 
shall extend to ail rlghtful subjects of législation consistent with the Consti- 
tution of the United States and the provisions of this act; but no law shall 
;be passed interferlng with the primary disposai of the soi], no tax shall be 
imposed upon the property of the United States, nor shall the lands or other 
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property of nonresldents be taxed higher than the lands or other property of 
résidents. • • • •♦ 

There is nothing in the organic act by way of limitation upon 
the power of the Législature which prohibits it from passing an 
act such as is hère complained of. The act in question is a rightful 
subject of législation, and is consistent with the Constitution of the 
United States and the provisions of the organic law. That the 
powers of the Législature over the streets of a municipal corpora- 
tion are greater than the powers of the municipality itself, even 
where the fee to the streets and the control over them is lodged in 
The corporation, has been often decided. Mr. Dillon in his work 
on Municipal Corporations states the rule as follows: 

"As respects the public or municipalities, tbere is, in the absence of spécial 
constitutional restriction, no limit npou the power of the Législature as to the 
lises to which streets may be devoted." 2 Dillon, M un. Corp. par. 657. 

And, again, in paragraph 666, the same author says : 

"The plenary power of the Législature over streets and highways is such 
that it may, in the absence of spécial constitutional restriction, vacate or dis- 
continue the public easement in tliem, or iuvest nninicipal corporations with 
ihis authority." 

Public corporations are but parts of the machinery employed in 
carrying on the afifairs of the government, and are subject to be 
changed or modified as the exigencies of the public may demand; 
and if no restraints on the législative power of control are found in 
the Constitution, they must rest alone in the législative discrétion. 
Kittle v. Fremont, 1 Neb. 329; St. Louis v. Allen, 13 Mo. 400; 
Richards Co. v. Lawrence County, 12 111. 1 ; State v. Cowan, 29 
Mo. 330 ; Granby v. Thurston, 23 Conn. 416 ; Langworthy v. Du- 
buque, 16 lowa, 271; Bradshaw v. Omaha, 1 Neb. 16; Sinton v. 
Ashbury, 41 Cal. 530 ; People v. Pinckney, 32 N. Y. 377. 

There are some authorities, it is true, which seemingly conflict 
with the rule above stated ; but we think a careful examination of 
thèse cases will disclose that most of them are cases where there 
has been either an attempt by the Législature to vacate a street, 
when the Législature did not hâve the power, because of some 
limitation found in the Constitution of the state, or cases where a 
city has attempted to vacate a street and the power was not ex- 
pressly conferred upon it by its charter. In either case the at- 
tempted vacation would be without authority of law, and could 
not, for that reason, be enforced. But no such question arises in 
this case, and our conclusion is that the act in question violated no 
provision of the organic act and was valid. 

We think, also, that the ordinance complained of was a valid 
exercise of municipal power conferred upon the city by the statute 
of the State. It is conceded that at the time this ordinance was 
passed the common council of the city was governed by the pro- 
visions of chapter of the General Statutes of Nebraska of 1873, 
which, among other tliings, conferred upon the city the power — 

"To open. witlen, or otli('r\vi-.:e hiijirove or vacate any street, avenue, alley 
or lane, within tlie liuiits ol" the cit.\ , aiid also to create, open or improve any 
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uew Street/ EFenue, alley or lane: Provided, that ail damages sustaîned by 
the citlzeiis o( the city or the owners of the property therein, shall be ascer- 
tained in such manner as shall be provided by ordinance : Provided. further, 
tbat whenever any street, avenue, alley oï lane shall be vacated, the same 
shall revert to the owners of the adjacent real estate, one-half to each side 
thereof." 

"To ereate, open, widen or extend any street, avenue, lane or alley, or an- 
nul, vacate or discontinue the same, whenever deemed expédient for the 
imblic goodj and to take private property for public use, or for the purpose 
of giving rlght of way or other privilèges, to any railroad company, or for 
the piu-pose of erecting or establishing market houses and market places or 
for any other public purposes. • • *•• 

Section 83, c. 11, of the General Statutes of 1873, which was in 
force at the time of the passage of the ordinance complained of 
and the exécution of the deed, provides as follows : 

"Tf it shall be neoessary in the location of any part of any railroad, to 
occupy any road, street, alley or public way or ground of any kind, or any 
!)!irt thereof, it shall be compétent for the municipal or other corporation or 
public oflicer or public authoritles, owning or having charge thereof, and the 
raih'oad company, to agrée upon the manner, and upon the terms and con- 
ditions upon which the same may be used or occupied; and if sald parties 
shall be unable to agrée, thereupon, and it shall be necessary in the judg- 
ment of the directors of said railroad company, to use or occupy such road, 
street, alley or other public way or ground, such company may appropriate 
so niuch of the same as may be necessary for the purposes of such road, in 
tlie same manner and upon the same terms as is provided for the appropria- 
tion of the property of individuals by the eighty-first section of this chapter." 

Pnrsuant to the provisions of thèse statutes, we think the city 
had the power to vacate the street in controversy. The mère fact 
that the Législature had theretofore authorized the vacation of the 
street does not affect the question. The state law and the ordinance 
may both stand together, if not inconsistent. 

It is urged, however, that the ordinance is void because it was 
not only a Vacation, but a vacation and grant, or sale. We conçut 
in the concliision, reached by the Circuit Court, that the provision, 
"There shall be and is hereby granted," etc., "to the railroad com- 
pany that portion of the street vacated for dépôt purposes," found 
in the ordinance, did not render the ordinance void. Whitsett v. 
Union Depot Co., 10 Colo. 243, 15 Pac. 339. In that case, the court 
said : 

"A municipal corporation Is not warranted by law in exercising Its power 
to vacate streets in, an arbitrary manner and without regard to the Interest 
and convenience of the publie or of individual rights ; but when the power 
to vacate exists, and bas been exercised with due regard to the Interest both 
01: the public and of private rights, the fact that the vacating ordinance pro- 
vides for the use which is to be made of the street, or portion thereof va- 
cated, does not aid a property holder vvho seeks to annul the ordinance on the 
ground that he Is interested in keeping the street open. The object to be 
aceomplished in the présent case may fairly be said to be one of great Inter- 
est and convenience to the public. The establishment and construction of a 
union railroad dépôt for the use of ail railroads entering within or eenterlng 
in the city is a convenience, not only to ail résidents of the city, but to the 
public generally; We are, therefore, of opinion that the privilèges granted 
to the Union Depot Company afford no ground for équitable interposition." 

It is alsd insiisted thàt the railroad company forfeited ail rights 
under section '3 of the ordinance under discussion, beCaUse it 
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changed the location of its passenger station and seeks to change 
the location of its freight station. The ordinance provides that 
ihe dépôt and freight house shall be maintained substantially in 
their présent location. From the agreed statement of facts it 
appears that the passenger dépôt, which was erected in 1887, is 
distant 538 feet from the original dépôt, and that the location of 
the proposed freight dépôt is distant 988 feet from the original 
freight dépôt. The change in the location of the passenger dépôt 
was made without objection, and it has existed in its présent loca- 
tion for 17 or 18 years. The railroad company claims the right 
to change its freight dépôt under the provisions of section 4 of an 
ordinance of the city, passed June 15, 1900, which provides as fol- 
lows: 

"Sec. 4. The right and privilège is hereby granted Union Pacific Railroad 
Company to locate and maintain its freight station at such point as it may 
sélect between L. street and North street in said city of Columbus, notwith- 
standing the provisions of Ordinance No. 55 of said city. The conditions of 
said ordinance and the conveyance thereunder are hereby modified accord- 
ingly in respect to the location of Union Pacific railroad station." 

It does not appear from the record that either the city or any of 
its inhabitants were in any way injured or damaged by reason of 
the change made in the location of the passenger station, or that 
they will be damaged by the proposed change of the location of 
ihe freight dépôt. We may well assume that the city acted upon 
full information and determined that the change v/as for the beat 
interests of the city and the public, and we think it should not now 
be heard to complain if the change is made. The other assign- 
ments of error require no discussion. 

The decree of the Circuit Court will be afïirmed. 



MAR SING V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 1, 1905.) 

No. 1,127. 

1. Aliens— Chinese— Depoetation— Review. 

Under Act Cong. May 5, 1892, c. 60, « 3, 27 Stat. 25 [U. S. Oomp. St. 
1901, p. 1320], providing that any Chlnese person arrested shall be ad- 
judged to be unlawfully within the United States unless he shall estab- 
lish by affirmative proof to the satisfaction of the .1udge or commissioner 
bis right to remain, the judgment of a District Court orderlng dépor- 
tation of a Chinese person will be affirmed on appeal, unless the case 
clearly shows that an incorrect conclusion has been reached. 

2. SaME— E\'IDENCE. 

Where a Chlnese person arrested as unlawfully within the United 
States at the time of bis arrest was working as a servant in a boardlng 
house, and since coming to the United States bad worked as a cook and 
deliveryman in a store in which he had no interest, he was not a "mer- 
chant" as defined by Act Cong. May 5, 1892, c. 00, 27 Stat. 25 [U. S. Cômp. 
St. 1901, p. 1320], as amended by Act Nov. 3, 1893, c. 14, § 2, 28 Stat. 8 
[U. S. Comp. St. 1901, p. 1321], and, not having procured a certiflcate of 
résidence as required by section 6, a. déportation order Issued against 
him was not error. 
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Appeal from the District Court of the United States for tHe 
Northern Division of the District of Washington. 

;, Daniel Landon for appellant. 
'■ Jesse A. Frye, U. S. Atty. 

Béfore GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge, delivered the opinion of the court. 

This is an appeal from a judgment of the United States District 
Couri; for the District of Washington, Northern Division, affirm- 
ing the décision of a commissioner adjudging the appellant to be 
unlawfully within the United States, and directing his déportation 
to China. At the time of his arrest the appellant was residing at 
Port Tôwnsend. He v^ras proceedéd against upon the ground that 
he was a laborer, and had not the çertificate of registration required 
by law. His claim is that he was a merchant, and not a laborer. 

By section 3 of the act of Congress of May 5, 1892, c. 60, 37 Stat. 
25 [U. S. Comp. St. 1901, p. 1320], it is provided that any Chinese 
person arrested under the provisions of the act shall be adjudged 
to.be unlawfully within the United States, unless he shall establish 
by affirrnative proof, to the satisfaction of the judge or commis- 
sioner, his right to remain; and section 6 of that act, as amended 
by the act of November 3, 1893, c. 14, 28 Stat. 7 [U. S. Comp. St. 
1901, p. J321] requires Chinese laborers who are entitled to remain 
within. the- United States, to obtain a certi£cate of résidence from 
the coUeçtor Qf internai revenue of their district, failing to do which, 
subject to certain excuses,, they shall be deported. The terms 
"merchant" and "laborers" are defined in section 2 of the act of 
1892, as amended by that of 1893, as follows : 

"Sec. 2. The words 'laborer' or 'laborers,' wherever used In this act, or In 
the act to which this Is an amendment, shall be eonstrued to mean both 
skilled and unskilled manpftl laborers, including Chiiiese employed in min- 
ing, fishing, hucksterlng, peddling, laundrymeii or those engaged in takiug, 
drying, ojT'Otherwlse preserving shell or- other flsh for home consumption or 
exportation. 

"The term 'merchant' as employée' héréln and in the aets of which this Is 
amendatory, shall hâve the foUowing meanlug and none other : A merchant 
is a pei^son engaged in buying . and sellin'g merchandise, at a flxed place of 
busiiiéSs, ■which business is couduçted in his naine, and who during the time 
he clalms to be engaged as a merchant doës not engage in the performance of 
any manual labor, except such as is necessary in the conduct of his business 
as such merchant." 

The appellant, after a hearing before the commissioner, was by 
that officer found to be a laborer, and without the required çer- 
tificate of registration, and was accordingly ordered deported. Up- 
on appeal to the District Court a further hearing was had, and, upon 
testimony there taken, the District Court made a like finding, and 
affirmed,the order of the commissioner. Under such circumstances, 
the established rule for this court is that the judgment of the Dis- 
;trict Court should not be interfered with, unless the case shows 
clearlv that an incorrect conclusion has been reached. Tom Hong 
v. United States, 193 U. S. 517, 522, 24 Sup. Ct. 517, 48 L. Ed. 772; 
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Bak Kan v, United States, 186 U. S. 193, 201, 22 Sup. Ct. 891, 46 
L. Ed. 1131. 

A careful reading of the record satisfies us that we would not 
be justified in reversing the judgment appealed from. A few réf- 
érences to the testimony and proofs appearing in the record will 
make this plain. In the testimony of the appellant himself he dis- 
tinctly swore that he had never performed any manual labor in 
Port Townsend, where he then and for many years had resided, 
whereas the stenographer for the Chinese Bureau, J. D. Hoye, a 
witness on behalf of the government, testified that immediately pre- 
ceding the appellant's arrest he was engaged in waiting on the table 
in the house at which the witness boarded, and had been so em- 
ployed, to the witness' knowledge, a little over one week. The 
court below found the fact to be as testified to by Hoye, and against 
the testimony of the appellant, with which conclusion an appellate 
court cannot propcrly be expected to interfère. 

x\gain : A merchant is defined by the statute to be "a person 
engaged in buying and selling marchandise, at a fixed place of busi- 
ness, which business is conducted in his name, and who during the 
time he claims to be engaged as a merchant does not engage in 
the performance of any manual labor, except such as is necessary 
in the conduct of his business as such. merchant." Turning to the 
record, we find that the appellant testified that he first came to the 
United States when he was 12 years old, and landed at San Fran- 
cisco, and when asked, "What did you do when you first came to 
the United States?" answered, "I was in business with the King 
.Chong Company, San Francisco, on Washington street," and that 
he remained in San Francisco six years, and then went to Port 
Townsend, where he has resided ever since, although he testified 
that he went back to China once during that time, and remained in 
China from September, 1895, to September, 1896, in which latter 
month he returned to the United States. He claims that his busi- 
ness in Port Townsend was that of a merchant, as a member of a 
company called the Wing Sing Company, which company conduct- 
ed a grocery and drug store in Port Townsend, but, when asked 
what he did in that store, the appellant answered: 

"Do ail klnd of work. Q. Well, what? A. I am nall up the box and de- 
liver the goods to the customer. Q. Delivering them around town? A. Tes, 
in the town. Q. What else did you do? A. Never did any other things. Q. 
Never done anything else? A. No." 

On the hearing in the court below, the government introduced 
this statement in writing, which was signed by the appellant: 

"I live Port Townsend for 8 or nine years. First came to United States 
12 years ago. Came on the 'Victoria' from China, landed at Tacoma, about 
11 or 12 years ago, then went to Port Townsend, lived there ever since. I 
am cook for Wing Sing Co. to this time since I first came to United States. 
Never did any other work. I hâve no Interest in the store my uncle Mar 
Tai owns an interest in that store, when I first came from China he only 
gave me a few dollars a month. I get $20 per month. I send ail my money 
hack to China. This is my picture. I had it taken at Port Townsend more 
than 10 years ago. I first came U. S. K. S. 19, stayed hère two years, then 
went to China remained there about a year & came back. During those two 
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î^ears I was cook In Wlng Sing Co's store. I pald my fare from China, my 
father gave me the money — my uncle Mar Tal pald It from hère to China 
and paid for my return — I hâve not paid hlm anything. I lived In Port 
Townsend when I got this paper. I don't know Mr. Bartlett or Learned. 
Saunders gave me this paper. My uncle Mar Tal made this paper and gave 
it to Mr. Saunders to sign. This paper was signed everything ready before I 
went to China. I hav© no business, never had any just cook. I don't know 
how much he pald for the paper. (Uncle.) 

"(Sgd. in Chinese characters) Mar Sing." 

The appellant in his testimony admitted that he signed the paper 
quoted, but testified that he did not understand English, and did not 
understand its contents at the time of signing it ; but the witness 
Chin Kee, who was the Chinese interpréter for the government, tes- 
tified that the statements made in the paper are the correct transla- 
tion of the statements made by the appellant in Chinese, and that 
the appellant did understand the statements so made and signed by 
him. 

Other matters appear in the record tending in the same direc- 
tion, but we think enough has been stated to show that the case is 
not one in which this court would be justified in interfering with 
the conclusion of the court below. 

The judgment is afïirmed. 



MALONE et al. V. JACKSON, 
(Circuit Court of Appeals, Ninth Circuit. May 8, 1905.) 

1. Mines— Rblocation—Stattjtks. 

Rev. St. U. S. § 2322 [U. S. Comp. St. 1901, p. 1425], provides that lo- 
cators of mining claims shall hâve the exclusive right of possession of 
ail the surface Included wlthln the Unes of thelr location ; and section 
2324 [U. S. Comp. St. 1901, p. 1426] makes It a condition précèdent 
that the locator shall perform labor or make Improvements in a deslg- 
nated amount each year. Act Jan. 22, 1880, c. 9, 21 Stat. 61 [U. S. Comp. 
St. 1901, p. 1427], provides that a period velthln whIch work may be 
done annually on an unpatented claim located after May 10, 1872, shall 
commence on January Ist nest, sueceedlng the location. Held, that where 
a claim was located on Deceniber 6, 1898, It was not subject to reloca- 
tion for the locator's fallure to do the required work until after De- 
cember 31, 1899. 

2. Same— ACTUAL Possession— Ouster. 

Where plaintiff entered a mining claim when It was subject to reloca- 
tion, and did certain work thereon ; but, after it became subject to loca- 
tion, défendants made a peaeeable adverse entry, plaintiff was not en- 
tltled to maintaln ejectment based on his prior possession, on the ground 
that défendants were mère trespassers. 

3. Same. 

Plaintiff located the mining claim in controversy on January 1, 1899, 
which had been previously located in December, 1898. Plaintiff reraained in 
actual possession from 1900 to 1902, but made no relocation of the claim aft- 
er January 1, 1900, when the original locator's rights èxplred for failure 
to do required assessment work, and on January 1, 1902, défendant en- 
tered peaceably and relocated the claim. Held, that defendant's reloca- 
tion gave him the exclusive right of possession for one year from the 
date of his location. 
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In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

The défendant In error, Jean S. Jackson, brought an action in ejectment on 
September 13, 1902, against William Malone, Julius Kiddérlene, Charles 
Bvans, Thomas Nye, and George Modina, in the United States District Court 
for the Second Division of the District of Alaslia, to recover the possession 
of a mining claim Itnown as "No. 17 Above Discovery on Osborne Creek," 
in the District of Alaska. It Is alleged in the complaint that, on the 9th 
day of July, 1899, plaintiff made a valuable discovery of gold within the 
limlts of the placer miuing claim afterwards known and described as "Placer 
Mining Claim No. 17 Above Discovery on Osborne Creek," and situated in 
the Cape Nome mining district of Alaska ; that the premises contalned with- 
in the exterior limits of the said placer mining claim were then free and 
open, nnappropriated, and unexplored minerai lands of the United States, 
and subject to location and appropriation ; that thereafter, on the lOth day of 
July, 1899, plaintiff marked the location of said placer miuing claim upon the 
gronnd, so that the boundaries could be readily traced, and posted a notice 
thereon, signed by the plaintiff, containing the name of the locator, the day 
of the location, and such description of the claiui with référence to natural 
objects and permanent monuments as would and did identify the same ; that 
ou the 12th day of July, 1899, plaintiff filed for record in the office of the 
recorder of the Cape Nome mining district a notice of such location, and 
thereafter at sundry times prier to the 25th day of August, 1902, the plain- 
tiff made valuable discoveries of placer gold in the gravel beds contained 
within the limits of said placer claim ; that plaintIfC was at ail times subsé- 
quent to the location thereof the owner in fee of said placer mining claim, 
and entitled to the possession thereof ; that on the 2ûth day of August, 1902, 
the défendants entered upon said mining claim and ousted and ejected plain- 
tiff therefrom, and ever since said date hâve held the possession of said min- 
ing claim from the plaintiff ; that, by reason of the withliolding of the pos- 
session of said mining claim from the plaintifC by the défendants, the plain- 
tiff has been damaged in the sum of ,$3,000. 

The défendants answered, denying the allégations of the said complaint, 
and setting up two défenses : First, that on the Gth day of Deeember, 1898, 
one Frank Osborne, who was then a citizen of the United States, entered upon 
the ground described In the complaint, discovered therein placer gold, and 
located the claim In the name and for the beneflt of one H. M. Baker, who 
was a citizen of the United States; that he marked the location upon the 
ground so that Its boundaries could be readily traced, by posting notices 
upon the claim; that he flled a similar notice In the office of the recorder 
of the district, and the same was duly recorded ; that on the Ist day of 
January, 1902, the défendant \Yilliam Malone entered upon the ground de- 
scribed in the complaint, which was vacant, unapptopriated, and unoccupied 
minerai land belonging to the government of the United States ; that the 
défendant Malone discovered placer gold in said ground ; that he staked and 
located the same as a placer mining claim in his own name, and for his own 
use and beneflt; that he marked the location upon the ground by stakes, 
and by posting a notice thereon containing the name of the locator, the date 
of location, and such description of the claim with référence to natural ob- 
jects and permanent monuments as would and did Identify the same; and 
that he filed a similar notice with the recorder of the district, and the same 
was recorded. 

The reply of the plaintifC dénies that on the Ist day of January, 1902, the 
laud and premises described in plaintiff's complaint, and deslguated as "No. 
17 Above Discovery ou Osborne Creek," was vacant or unappropriated or un- 
occupied public lands belonging to the government of the United States. 

The case was tried before a jury, and, upon the conclusion of the évidence, 
counsel for the plaintiff moved the court to instruct the jury to return a ver- 
dict for the plaintiff, for the reason that the défense set up by the défendants 
did not coustltute a défense to the cause of action set up in the complaint. 
The court granted plaintiff's motion, aud the jury, belng so instrueted, re- 
turned a verdict açcordingly. The action of the court in instrueting the jury 
to return a verdict for the plaintiff is assigned as error. 



,§80 137 FEDBEAL REPORTER. 

J. ,C, Campbell, W. H. Metson, and Ira D. Orton (Thomas H. 
Bréeze, of counsel), for plaintiffs in error, 
John L. McGinn, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts). The défend- 
ant in error objects that the assignments of error do not comply 
with rule 11 of this court, requiring that assignments of error "shall 
set up separately and particularly each error asserted and intended 
to be urged." The purpôse of this rule and of rule S4 is to secure 
a clear, but brief, statement of the précise question to be reviewed^ 
and enable the court to understand the subject of the controversy 
without laborious search. If this appears clearly and distinctly in 
the record as pointed out by the assignments of error, it is ail that 
is required. In this case there is no difficulty in understanding the 
question as presented by the record, and further particularity in the 
assignments of error is therefore unnecessary. 

Plaintiff's action is in the nature of a suit in ejectment against the 
défendants to recover the possession of a mining claim. His right 
of action is based upon an alleged possession under claim of owner- 
ship, supported by a location made in accordance with the pro- 
cédure prescribed by the laws of the United States. 

The first défense set up by the défendants is a prior location made 
for and on behalf of one H. M. Baker on December 6, 1898. The de- 
fendants do not connect themselves with any right or title under 
this location, but it is set up for the purpose of establishing the 
fact that the ground was not free and open, unappropriated and 
Unexplored, mining land of the United States, subject to appropria- 
tion and location, when the plaintifï made his location, on July 10, 
1899. It is provided in section 2322 [U. S. Comp. St. 1901, p. 1425] 
of the Révised Statutes that locators of mining claims shall hâve 
the exclusive right of possession and enjoyment of ail the surface 
included within the Unes of their locations. Section 2324 [U. S. 
Comp. St. 1901, p. 1426] provides, as a condition upon which a 
mining claim may be held, that the locator shall perform labor or 
make improvements in a designated amount each year. The act of 
january 22, 1880, c. % 21 Stat._61 [U. S. Comp. St. 1901, p. 1427], 
provides that the period within which the work to be done an- 
nually on unpatented claims located since May 10, 1872, shall com- 
mence on the Ist day of January next succeeding the date of the lo- 
cation of the claim. Under this act the period for the annual work 
required to protect the Baker location commenced January 1, 1899, 
and continued during the entire year expiring on December 31, 
1899. The claim was therefore not open to relocation when plain- 
tifï made his location, on July 10, 1899. The law upon this subject 
was declared by the Suprême Court, in Belk v. Meagher, 104 U. S. 
279, 284, 26 L. Ed. 735, as follows: 

"Mining claims are not open to relocation untll the rlghts of a former loca- 
tor liave corne to an end. A relocator seeks to avail hlmself of minerai In 
tlie public lands which another bas discovered. This he cannot do untll tho 
diseoverer bas, in law, abandoned his claim, and left the property open for~ 
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anpther to take np. The rlght of location upon the minerai lands of tlie 
United States is a privilège granted by Congress, but It can only be exerclsed 
withln the limlts prescribed by the grant. A location can only be made where 
the law allows it to be done. Any attempt to go beyond that will be of no 
avall. Hence a relocation on lands actually covered at the time by another 
valid and subsistlng location is vold, and this not only against the prlor 
locator, but ail the world, because the law allows no such thing to be done." 

But plaintiff contends that he is entitled to recover on the 
strength of his prier actual possession of the premises under claim 
of ownership as against détendants, who, it is said, are mère tres- 
passers on the land, or, at most, claiming possession under a later 
location. This claim has also been determined adversely by the 
Suprême Court in the case just cited. In that case, as in this, the 
défendant was a subséquent locator, but entered into possession of 
the premises peaceably and without force. As against this posses- 
sion, the plaintiff, in Belk v. Meagher, claimed the right to recover. 
But the court said: 

"Under the provisions of the Revised Statutes relled on, Belk could not 
get a patent for the claim he attempted to locate unless he secured what Is 
hère made the équivalent of a valid location by actually holding and work- 
ing for the requlsite time. If he actually held possession and vvorked the 
claim long enough, and kept ail others out, his riprht to a patent would be 
complète. He had no grant of any right of i)ossession. His ultimate right 
to a patent depended entirely on his keeping himself in, and ail others out ; 
and, if he was not actually in, he was, in law, out. A poaeeable adverse 
entry, coûpled with the right to hold the possession which was thereby ae- 
quired, operated as an ouster, which broke the continuity of his holding, and 
deprived him of the title be might hâve got If he had kept In for the requisito 
length of time. He had made no such location as prevented the lands from 
being. In law, vacant. Others had the right to enter for the purpose of taking 
them up, if it could be done peaceably and without force. * * * No one con- 
tends that the détendants efCected their entry and secured thelr relocation 
by force. They knew what Belk had done, and what he was doing. He had 
no right to the possession, and was only on the land at intervais. There was 
no inclosure, and he had made no improvements. He appareutly exerclsed no 
other acts of ownership after January Ist than every explorer of the minerai 
lands of the United States does when he goes on them and uses his pick to 
seareh for and examine Iodes and veins. As his attempted relocation was In- 
valîd, his rights were no more than those of a simple explorer. In two 
months he had done, as he himself says, 'no hard work on the claim,' and he 
'probably put two days' work on the ground.' This was the extent of his 
possession. He was not an original dlscoverer, but he sought to avail him- 
self of what others had found. His possession œlght bave been such as 
would bave enabled him to bring an action of trespass against one who en- 
tered without any color of right, but It was not enough, as we thlnk, to pre- 
vent an entry peaceably and in good falth for the purpose of securing a right 
under the act of Congress to the exclusive possession and enjoyment of the 
property. The défendants, having got into possession and perfected a relo- 
eation, hâve secured the better right. When this suit was begun they had 
not only possession, but a right granted by the United States to continue 
their possession against ail adverse claimants. The possession by Belk was 
that of a mère Intruder, whlle that of the défendants was accompanled by 
color of tltle." 

The défendant in error contends, however, that the location made 
l^y Baker in 1898 was as effectuai to preclude Malone from making 
a location in 1902 as it was Jackson in 1899, for the reason that the 
évidence does not show that the Baker location was ever terminated, 
either by forfeiture or abandonment. The Baker location was sufïi- 
137 F.— -56 
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cient to givè tothé locator an' exclusive fîght to the possession and 
enjoyment of the property until January 1, 19Ô0. The location of 
Jackson on July 10, 1899, was theref ore voidj'and gave him no right 
of possession. But Jackson appears to hâve b'een in the actual pos- 
session of the çlaim in the years 1900, 1901, and 1903. He testified 
that he was on the claim in 1900; that he had two men on it for 
tvvo weeks — one person besides himself. In the year 1901 he ran 
a 40-foot drain and two little cuts into the side. The value of the 
work done, he says, was $200. He found deposits of gold on the 
<;laim in the year 1901. He worked on the claim in August of the 
year 1903. He had a tent on the property. This évidence was 
sufficient to show that Baker had abandoned the claim, and that it 
was open to relocation after January 1, 1900. But Jackson did not 
relocate the claim after that date. He was merely in possession as 
an explorer. He did not add to his possession the right of exclu- 
sive possession which he would hâve obtained by a valid relocation. 
This was doneby Malone on January 1, 1903, and this relocation by 
Malone gave him the right of exclusive possession until January 
1, 1903. Had Jackson relocated the claim on January 1, iOOO, he 
would hâve added to his possession the exclusive right of posses- 
sion; and, had he then made the expenditures and improvements 
required by the statute during the year 1901, the claim would not 
hâve been open to relocation on January 1, 1903, and Malone's 
relocation on that date would hâve been void. But as it was, Ma- 
lone's relocation was valid, and his ouster of Jackson left the latter 
without the right of possession which it was necessary for him to 
hâve in order to maintain this suit. The court should therefore 
hâve instructed the jury to return a verdict for the défendant, in- 
stead of for the plaintiff. 

The judgment of the court below is reversed, with instructions to 
grant a new trial. 



CONSUMEES' GAS TRUST CO. V. QUINBï. 

(Circuit Court of Appeals, Seventh Circuit. April 11, 1905.) 

No. 1,099. 

Fedeeai, Courts — .Turisdiction—Statutes— Application— Corporations— ; 
Stockholdees— Ultba Vires Business— Actions. 

Kev. St. §: 629^ [U. S. Comp. St. 1901, p. 508], declaring that fédéral 
courts shall not hâve jurisdictiou oC an action on an asslgned claim, un- 
less suit might hâve been bi-çught in the absence of an assignment, does 
not apply to a bill by a nonresident stockholder of a corporation, who 
acquired his stock by assignment from a résident of the state where 
the corporation was domiciled, to restrain the latter's direetors and trus- 
tées from using the corporate assets for an alleged ultra vires business, 
afCecting complainant's interest only in common with ail other stockhold- 

. 'ers.' 

SaME— STOCkHOLDERS' SuITS— COLLUSION. 

That a stockholder of a corporation was actlng In concert with other 
stockholders in suiiig in the fédéral courts to enjoin the alleged use of 
corporate assets in an ultra vires business, which other stockholders were 
citizens of the same state as the corporation, and that they contributed 
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to the expenses of the suit, dld not affect the court's Jurisdiction, or 
establish that the suit was colluslve, within equlty rule 94, requlrlng 
every blll by one or more stockholders against the corporation, etc., to 
allège that the suit Is not colluslve, in order to confer jurisdiction on a, 
fédéral court ; it appearing that the majority stockholders and dlrectors' 
were opposed to the objects of the bill. 

3. Same— Veeification. 

Where a bill by a stockholder to restrain the use of corporate assets 
in an alleged ultra vires business was amended by leave of court, in 
order that it iriight be verlfled by complainant personally, it was im- 
material that the original vérification was niade by another. 

4. Same— State and F'edkbal Courts— Oonflicting Jdeisdiction— Suits in 

Pebsonam. 

A noneitizen stockholder was entitled to maintain a suit In the fédéral 
courts to restrain the use of corporate assets In an alleged ultra vires 
business, notwithstauding the pendency of two prior suits for similar 
relief in the state courts ; ail of the suits belng in personam, and there 
being no conflict over property in custodia legis. 

[Ed. Note. — Conflict of jurisdiction between state and fédérai courts, 
see note to Louisville Trust Co. v. City of Cincinnati, 22 C. C. A. 356.] 

5. Same— Décisions of State Courts— Conteolling Authobity, 

The décisions of the highest courts of a state, Interpreting state stat- 
utes under which a corporation was organized, are controlling on the 
fédéral courts. 

6. Same— Trusts— RiGHTS of Stockholders. 

Where a business corporation was organized to mine and sell natural 
gas to the résidents of a city, the fact that the stock subscription c-on- 
tracts required repayment of amounts paid by subscribers, with interest 
and that after such payment the corporation should reduce the priée of 
gas to consumers to cost, without further dividends to shareholders, and 
that the entire capital stock was under the voting power and control 
of flve trustées, selected from the stockholders, did not deprlve the lat- 
ter of their character and rights as such on payment of their subscrlp- 
tions, with interest, and hence, on the termination of the corporation's 
business by the supply of natural gas becoming exhausted, they were 
entitled to hâve the corporation dissolved and its assets distributed to 
them. 

7. Coepoeations—Oeganization— Natural Gas Companies— Powebs. 

Rev. St. Ind. 188], c. 35 (Burns' Ann. St. 1901, § 5051), provides that 
persons desiring to carry on any kind of manufacturing, minlng, mechan- 
leal, or chemical business, etc., shall make, sign, and acknowledge a cer- 
tificate in writing, stating the corporate name, the object of its forma- 
tion, its capital stock, etc., and file the same with the recorder of the 
county and a duplicate In the ofiBce of the Secretary of State. Défend- 
ant corporation was organized "to drill and mine for natural gas, petrole- 
um, and other minerais, and to purchase, lease, and otherwise acquire 
gas and petroleum wells, and the products thereof, to furnish the same to 
its patrons for use, and by manufacture to couvert the same into gas 
for fuel and illuminating purposes, and other articles of commerce," 
after which the organizers of the Company procured the passage of Burns' 
Ann. St. 1894, § 5099, defining the word "minlng," as used in the former 
statute, to "cover and include the sinking, drilling, boring, and operatlng 
of wells for petroleum' and natural gas," and made it applicable to the 
organization in question. Held, that such corporation had no power, after 
the supply of natural gas was exhausted, to use its assets to manufacture 
artilîcial gas and furnish the same to consumers. 

8. Same— Statutes— Amendment. 

The undertaking to manufacture contained in defendant's certiflcate of 
Incorporation being merely incidental to the minlng business for which 
the corporation was organized, the right to manufacture artificial gas was 
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. ,- not.confejred, as agalnst dissenting stockhoMera, by Acts 1903, p. 147, 
c. 73, declaring that the articles of incorporation of any company having 
filed a certiflcate under Act May 20, 1852, or any of its amendinents or 
suppléments, whereiii the object' of the company bas been stated as em- 
bracing any or ail of the purposes of any one of the subdivisions of section 
1 of the act, were thereby legallzed and declared to be as effectuai as if 
the original statute and ail its amendments had stated that compànies 
niight be formed thereunder for any and ail of the purposes therein 
enumerated. 

Grosscup, Circuit Judge, dissenting in part 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

This cause was submitted upon the bill and answers as amended, 
,'ind the appeal is from a final decree which sustains the bill and 
grants the relief sought against the appellants (défendants therein), 
the Consumers' Gas Trust Company and its trustées and directors, 
respectively. 

The appellee (complalnant), Byron C. Qulnby, avers that he Is a citizen 
of the State of Massachusetts and the owner of shares of capital stocli in 
the Consumers' Gas Trust Company "to the amount, par value, of $3,499.85," 
and "sues on behalf of himself and ail others slmilaTly Interested," and that 
the "suit is not a collusive one to confer on this court jurisdiction of a case 
of which it would not othervvise hâve coguizance." As originally filed- the 
bill was not verifled by the , complalnant personally, but by George H. Évans, 
on Information and belief. Subsequcntly it was verified by complalnant, uu- 
der leave of court ; but the amended bill was verified only by Evans, as on 
information and belief. The défendants are citizens of Indiana ; the Con- 
sumers' Gas Trust Company being a corporation organized under the laws 
of that state and having Its principal place of business at Indianapolls. Sub- 
stantially the following faqts and circumstances are stated in the bill and 
amendment: 

On June 27, 1887, the cpmmon council and board of aldermen of the city 
of Indianapolls adopted an ordinanee, which was approved by the mayor, 
autliorizing the use of the streets of the city for mains, pipes, and conduits 
foi- the purpose of supi)lyihg natural gas to Its inhabitants at a schedule of 
priées therein specified, and requiring that any corporation or company 
should file wlth the city clerk its written aeceptance of the ordinanee to 
obtain the benefits thereof. On November 2, 1887, the défendant Consumers' 
Gas Trust Company was Incorporated for the purposé of operatlng under 
such ordinanee, under a gênerai statute of Indiana provlding for the or- 
ganization of manufacturing and mining companles, by the adoption of ar- 
ticles of association which provide substantlally as follows: "The objects 
of the formation of such corporation are to drill and mine for natural gas, 
petroleum, dnd other minerais, and to purchase, lease, and otherwlse acquirc 
gas and petroleum wells and the product thereof, and to furnlsh the same 
to its patrons for use, and by manufacture to couvert the same into gas 
for fuel and lllumlnating purposes and other articles of commerce, and the 
sale of the product to its patrons," and to thèse ends to take, hold, con- 
vey, and mortgage real estate by fee simple or lesser title, and to own, 
operate, and maintain such machinery, works, Unes of pipe, and appliances 
as the carrying out of the object above mentioned may requlre. That the 
capital stock of the company should be $500,000. to be divided iuto shares 
of $25 each. That the term of existence of the corporation shonld be 50 
years. That the business and prudentlal eoncerns of the corporation should 
be managed by a board of directors, conslsting of nine members, to be, after 
the flrst year, annually elected by the board of trustées hereinafter pro- 
vided for. That "the entlre capital stock of the corporation shall be placed 
under the control of a board of five trustées and their successors, who shall 
be stockholders in said company, which said board of trustées shall bave fuU, 
complète, exclusive, and irrévocable power during the continuance of this 
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corporation to hold said stock and to vote the same as fully and completely 
as if they were the owners of sald capital stock, to elect directors as abore 
provided, and to flll any vacancy that may occur in said board of directors. 
Said entire capital stock shall be voted as a unit, and, in case sald trustées 
sball not agrée as to how sald stock shall be voted, the majority of them 
shall cast the vote of the board. If a vacancy should occur in the board of 
trustées by death, résignation, removals from the city of Indianapolis, or 
otherwise, such vacancy shall be fllled by the remaining members of th<> 
board ; and, in the event of the failure of such board to fill such vacancy, 
the Marion circuit court shall, upon application of any stockholder, after 
said trustées shall hâve had ten days' notice in writing of such application 
and shall hâve in the meantime falled to flll such vacancy, appoint some 
compétent person to flll the same." That "said trustées shall issue to each 
subscriber to the capital stock of sald company, upon full payment by each 
subscriber to said company of the amount of hls subscription, and upon the 
«tock therefor being issued to said trustées as above provided, a certiflcate, show- 
ing the amount of stock held by said trustées in trust for sald subscriber ; and 
said subscriber, or holder of said certiflcate by assignment, shall be entitled by 
virtue thereof to reçoive from said company ail dividends which shall be earned 
by said stock, which dividends, not to exceed elght per cent, per annum so 
long as the certiflcates of the indebtedness of the company are not fully 
canceled, shall be pnid in money, or may be applied in payment of any in- 
debtedness of said holder to the company as a consumer of gas." That 
"when said certiflcate holder shall hâve received, by dividends or other- 
wise, on said certiflcate, an amount equal to his subscription, with Interest 
at the rate of elght per centum per annum thereon and after the payment 
of ail indebtedness of the said company, then it shall be the duty of the 
<lirectors of sald company to reduce the priée of gas so that the same shall 
thereafter be supiilied to consumers at cost." That "for the iiurpose of the 
development of the supply of gas and the construction of pipe Unes, the 
board of directors shall hâve power to borrow money for the use of the 
company, and to issue therefor certiflcates of indebtedness, bearing interest 
at a rate not exceedlng elght per centum per annum." That "no indebted- 
ness except for current expenses, shall be contracted by the board of directors 
in any other form than the certiflcates above mentioned, without the consent 
of the board of trustées herein above provided for, acting for the stockhold- 
ers ; and no indebtedness of any kiud shall be contracted, except on the 
consent of tvro-thirds of sald board of directors." That "the principal place 
of business of the company stiall be Indianapolis, Marion eounty, Indiana." 
A board of directors was narued in the articles to serve for the first year. 
Such board adopted by-laws which provided : That the secretary should 
"keep correct aceounts, in books provided for that purpose, of ail the deal- 
Ings of the corporation with its stockholdcrs, ofîicers, creditors, and patrons, 
according to such System as may be provided by the board of directors. 
He shall attest and affix the corporate seal to ail stock certiflcates, and keep 
a complète and careful record of certiflcates issued by the trustées to the 
subscribers to the capital stock and thelr asslgns." Also that "the commlt- 
tee on private consumers and rates shall attend to the business of flxlng a 
sehedule of priées, subject to the approval of the board of directors, at 
which gas shall be supplied to private consumers within the limits of the 
<:lt.v of Indianapolis, and shall hear and décide on ail complaints and griev- 
ances of said consumers, Kub.iect to the approval of the board of directors. 
If at any tlme said committee shall deem it advisable to furnish gas to pri- 
vate consumers at less rates than is provided in the city ordinance now in 
force on that sub.iect, they shall report thelr recommendation in that behalf 
to. the board of directors." Also that "at the flrst regular meeting In No- 
vember of each year the board of directors shall requcst of the trustées in 
writing the appolntment of a committee of three stockholders, other than 
directors, to make thorough and careful examinations of ail aceounts of the 
company and verify the same ; said committee to hâve the power to appoint 
such expert accountants as may be neeessary," The board of directors then 
proceeded to solicit subseriptlons for shares of the capital stock of the com- 
pany, and with the consent of the board of tru.stees adopted a printed form 
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. for sueh snbscriptions. Ail subseriptions to the capital stock, both as orig- 
, Inally flsed and as subsequently Inereased by amendment, were made upon 
the form so adopted. Upon the payment of subseriptions the Company "issued 
to each sueh subscrlber, to évidence his Interest in said company by virtue 
of his sald subserlption and payment," what is called a "final certiflcate." 
The subserlption form referred to contalns thls agreement: "I hereby agrée 
that the stock above subseribed shall be issued to the board of trustées 
above named in perpétuai and irrévocable trust, In the manner and aecord- 
ing tp the terms and conditions of the articles of incorporation under which 
said Company îs organized, and that when the indebtedness of said company 
is fully paid and the subscribers to stock shall bave received an amount 
equal to the amount by them subseribed and paid, with eight per cent, in- 
terest, that the price for gas supplied by said company shall thereafter be 
flxed at cost." The subserlption agreement also contalned the names of the 
board of trustées and of the board of directors selected for sueh purposes. 

The final certiflcate referred to as Issued to the subscribers, after statinx 
the name of the subscrlber, his payment into the treasury of the company 
of the sum stated "in full payment, satisfaction, and discharge of his sub- 
serlption to the capital stock of said company, and that his said subserlp- 
tion is hereby caneeled," récites as follows : "In considération of the payment 
of the above-named sum of money the Consumers' Gas Trust Company hereby 
eontraets and agrées that after the payment of ail indebtedness of sald 
company, contracted for supplies, leases, materials, labor, and the construc- 
tion of pipe Unes and gas wells, ail the net earnings of said company shall 
be applied pro rata to the repayment to the subscribers or their assigns of 
ail fully paid subseriptions to the capital stock of said company until ail 
the same are repald In full, together with interest thereon at the rate of 8 
per centum per annum ; interest to be calculated from the date of payment 
of each several Installments of ail fully paid subseriptions to the said capital 
of sald company. Said company, in considération of the payment of said 
sum of money herein above named, further hereby eontraets and agrées that 
after ail indebtedness of said company, contracted for supplies, leases, ma- 
terials, labor, and the construction of pipe Unes and gas wells, Is fully paid, 
and after ail fully paid subseriptions to the capital of said company are 
repaid to the subscribers, or their assigns, together with Interest thereon as 
herein above provided, the said the Consumers' Gas Trust Company wlll re- 
duce the priée of gas sp that the same shall thereafter be supplied to ail 
patrpns of said cpmpany at its actual cpst. For and In considération of the 
eontraets and agreements of said company herein above set forth, and for 
and in cpnsideratipn pf the great and permanent beneflt to the entire com- 
munity of the elty of Indianapolis tP be derived frpm having natural gas 
supplied or furnished at its actual cpst, , by the aceeptance of thls cer- 
tiflcate, hereby eontraets and agrées, for himself and his assigns, that the 
capital stock of said company, issued to the board of five trustées thereof 
in shares of $25 each, based pn the payment of the subserlption to the capital 
pf sald cpmpany hereinabpye mentloned, shall be and remain under the ex- 
clusive and irrévocable eontrol pf sald bpard of five trustées and their sue- 
cessors, with full, complète, exclusive, and irrévocable power in said board 
of trustées to hold said stock and to vote the same during the eontinuance 
of the Consumers' Gas Trust Company as a corporation, for ail the uses 
and purposes in the articles of incorporation of sald company mentioned, set 
forth, and deseribed." 

Subseriptions to the capital stock were made aceordingly for the amount 
authorized, whieh were paid and eertificates Issued in the form mentioned. 
Thereupon the company proceeded to acQuire leases of natural gas territory 
in the then newly discovered gas flelds of Indiana, drilled wells to obtaiii 
sueh gas, and construeted a Une of mains and pipes to the clty of Indianapo- 
lis, and a System of natural gas mains and pipe Unes In the streets and 
alleys of that elty, and was thus enabled to and dld convey natural gas to 
Indianapolis, and entered uppn the distribution of the same to the inhabi- 
tants. The authorized capital was found insufficient, and, after borrowing 
additional sums, an amendment of the articles was made, providing for an 
increase of the stock to $1,000,000 ; the résolution for that purpose stating 
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that the Inerease was "for the purpose of raising money to fuUy complète 
and equlp the plant for supplying the entire clty with natural gas." Sub- 
scriptions for the increased capital stock were made to the amount of $105,- 
000, and, on payment thereof, like final eertificates were Issued to the sub- 
scribers, and the entire additlonal amount was invested In the construction 
and extension of the plant. On November 29, 1892, the directors of the Com- 
pany voted to eonvert the Interest, at the rate of 8 per cent, per annum, 
whlch had accrued and should accrue to January 1, 1893, on the amount 
of capital stock, into shares of capital stock of equal amount, and to issue 
eertificates therefor to the holders of eertificates, in like form wlth the orig- 
inal eertificates, and, such arrangement being carried eut, the capital stock 
was thereby increased to $789,000, and no further addition thereto was ever 
Iliade. 

The blU further avers; "It was contemplated at the time of the organlza- 
tion of said company, and was a principal inducement to the organization 
thereof and the subscriptions to Its capital stock, that the supply of natural 
gas for Indianapolis would be obtained permanently, or at least for many 
years, from a part of the natural gas flelds wlthln a distance of about 25 
miles from said city, and at small expense, so that the recelpts of the com- 
pany from the sale thereof at the rates prescribed in the said ordinance of 
■Tune 27, 1887, would be so largely in excess of operating expenses that the 
Company would be able to pay ail debts contracted for money borrowed to 
construet Its plant, and Interest and dividends on its shares of capital stock, 
and such dividends would equal the par value of such shares long before 
tlie supply of natural gas had failed, or the cost of supplying the same had 
iiiaterially increased, and that thereupon It would become practicable for 
said Company to reduce the price bclow that prescribed by said ordinance, 
iiurt thereafter supply the same to the inhabitants of the city at cost, whlch 
it was contemplated would be less than the maximum price fixed by said 
ordinance." Also that : "It was well known, at the time of the organization 
of the Consumers' Gas Trust Company, that petroleum was often, if not usu- 
ally. présent underlying gas deposits, where such deposits were found in 
rock formation such as that in which the Indiana natural gas deposits were 
found, so that it was anticipated, at the time of the organization of said com- 
pany, that, in drilling its wells for natural gas, petroleum might or would 
be found, be produced by such wells when the natural gas deposits reached 
thereby should be exhausted or diminished, and that other minerais might 
in the same manner be found, so that in said articles of association pro- 
vision was made, as hereinbefore shown, for the opération of said company 
in petroleum and other minerais ; but complainant avers that it was not con- 
templated that said company should opéra te in drilling or mining for petro- 
leum or other minerais, or in purchasing, leasing, or otherwise acquiring 
petroleum wells, or the product thereof, or in furnishing petroleum for 
consumption or use, independently of its business as a natural gas com- 
pany, but that its opérations in petroleum and other minerais were intend- 
ed to be such only as were connected with and incident to its business as 
a natural gas Company, and that, in so far as it was contemplated that 
said company should or could engage in any kind of manufacturing business, 
such business should be Incidental to its bilsiness as a natura,! gas company, 
and confined to the conversion of the petroleum and other products, exclusive 
of natural gas, obtained from its natural gas and petroleum wells, Into gas 
for fuel and light and other articles of commerce, and did not contemplate 
or mean that the said company could or should at any time, be converted 
into an exclusively manufacturing company engaged in the business of man- 
ufacturing artificial gas from, coal or other minerais, not the products of its 
natural gas and petroleum wells ; and plaintiff avers and charges that dur- 
ing the entire existence of said Consumers' Gas Trust Company the opéra- 
tions and business of said company were at ail times confined to natural gas, 
exclusive even of any opérations or dealings in petroleum, until after the 
natural gas supply had become much depletcd, when there was an inflow 
of petroleum, so that the natural gas leases and wells of the company yield- 
ed in some Instances petroleum in sufficient quantity to make It worth while 
for the company to colléct and dispose of the same by sale as crudë oil in 
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the market, which It thereafter did and îs still eiigaged In dolng In a small 
way and only Ineidental to Its business as a natural gas company." 

During tjbe period eommencing July 1, 1893, and ending July 1, 1903, the 
company paid interest at the rate of 8 per cent, per annum on its capital 
stock as represented by the final certificates, and dividends as well, and the 
divldends so paid aggregated 95 per cent, of the par value of each share. 
Thèse payments of dividends and Interest were made out of the earnings 
of the Company In its natural gas business, and, excepting the amounts s» 
paid, together with the operating expenses and the sum reserved for con- 
lingencles, ail of the receipts of the company, as well as Its entire capital 
stock, were expended for Its plant, lands, and gas welIs, and in the trans- 
liortation of the gas and distribution to the Inhabitants pf sueh city, so 
that at the commencement of the action the assets of the company, except 
certain sums realized from the sale of a certain portion of its plant, con- 
sisted of the natural gas mains and pipes, puniping plants, and leases of 
natural gas lands v^hich had been used exclusively for the production, sup- 
ply and distribution of natural gas ; and It Is averred that the property 
vvas not adapted to any other use or business, and had not been constructed, 
acquired, or intended to be used for any other purpose or business. It is 
l'urther averred that no authority exists, by ordinance or otherwise, ^ir the 
use of the streets or public places of Indianapolis by the company for any 
other purpose than distributing and supplying natural gas. It is further 
averred that the supply of natural gas bas failed, so that it bas become im- 
possible for the défendant company to brlng to the city of Indianapolis an 
adéquate supply for any purpose to any of its consumers, except a small 
iiumber who were supplied near to the hlgh pressure mains at the point 
where sueh mains enter the city, and who consume substantially ail of the 
gas delivered by sueh mains, and that even they were not sufflclently sup- 
plied, and sueh supply would shortly fail ; that when It became apparent 
that the supply was failing, and it would never be practicable to reduce the 
price as prescribed in an ordinance of June 27, 1887, and that it would 
eveutually become impossible to supply the same at any cost to the inhab- 
itants of the city, the défendant company ceased to extend Its System of 
distributing mains and pipes In the city, and couflned Its opérations thereafter 
to the territory to which its System then extended, tvvhicb only accommodated 
about 40 per cent, of the Inhabitants of the city ; that after the winter of 
1902-03, It became Impossible to carry on the opérations of the company In 
supplying natural gas without actual loss, and during the winter of 1903-O4t 
sueh opérations were Impossible, even at a loss, to afCord service of any 
value to the few consumers who were supplied near the mains enterlng 
the city ; that thereupon the board of directors, In anticipation of the ces- 
sation of the business of the company, sold certain of its leases and part 
of its Unes of mains and pipe, and the money realized therefrom was sub- 
stantially ail the money In the treasury of the company when the annual' 
meeting pf the stockholders was held In November, 1903, for the élection of 
a board of directors. 

In November, 1903, at the annual meeting of the stockholders, the trustées 
slected as the board of directors the défendants Bement Lyman, John P. 
Frenzel, Albert A. Barnes, John ■ E. Scott, William J. Richards, Henry C. 
Atkins, James W, Lilly, Hervey Bâtes, Jr., and Frederick Fahnley, of whomi 
Bement Lyman, John P. Frenzel, Albert A. Barnes, John B. Scott, and Fred- 
erick Fahnley had been members of the board during the preceding year ; 
and the directors so elected thereupon qualified as sueh, and ever since had 
been and now are the board of directors of sald company, and as sueh ever 
since bave been and now are in the control and management of the business 
and aflfairs of said company, each of them being stockholders In the com- 
pany, holding as thelr only évidence thereof certificates in the form of the 
final eertificate herelnbefore set out. Thereupon, it is averred, thls board 
of directors, "by a majority only of its members, to wlt, said William J. 
Richards, Henry C. Atkins, James W. Lilly, Hervey Bâtes, Jr., and Albert 
A. Barnes, adopted as the true construction of the articles of association- 
of said company that the holders of the certificates representing moneys paid; 
to said company for Its shares of capital stock in discharge of the subscrip- 
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tîons for such shares, made In the form herelnbefore set ont, were not stock- 
holders In said company, nor In any way represented by the board of dl- 
rectors thereof, nor interested, as beneflciaries or otherwlse, in said Com- 
pany or its business or assets, except only tbat they were entitled to receive 
a furtber and final payment of flve per centum of the par value of the 
amount stated to hâve been paid to said company in the respective certifl- 
cates held by them, together with Interest from July 1, 1903, at the rate of 
eight per centum per annum on such five per centum untll the same was 
paid ; that upon such payment being made the entire assets of the company 
were subject to be managed, controlled, and disposed of by the board of di- 
reetors, without accountabillty in any way to the holders of said certificates, 
or any of them, as having any interest In said company, or in its shares of 
capital stock, by virtue of said certificates; that it was within the objects 
and purposes for which said company was organized to engage In the manu- 
facture from coal and other substances of artiflcial gas, for fuel and light, 
and to supply the same to the inhabitants of the eity of Indianapolis at the 
bave cost of such manufacture and sale, the said company being limited by 
its articles of association to furnish such gas at cost, so that it should not 
make any profit whatever from its future business and opérations ; and that 
the board of trustées, after such final payment to said certiflcate holders, 
would continue to hold in trust the shares of the capital stock of said com- 
liany during the corporate existence of said company, for the purpose of 
voting the same for ail the purposes for which said stock could be voted, 
and to exercise ail the other rights and powers resulting from the owner- 
ship of the shares of the capital stock of said company, as trustées for the 
inhabitants generally of the city of Indianapolis, or such of them as should 
be or désire to be supplied by said company with artiflcial gas for fuel and 
light, in order to secure to such inhabitants the continuance of such supply 
at the actual cost thereof, and no more during the existence of said com- 
pany." It is further averred that the board of directors by Uke majority 
constantly maintain and assert, in substance, "that the rights and powers 
of said company, and of its board of directors and trustées, and of the hold- 
ers of certificates issued by it on account of payments for shares of its 
capital stock, and of the inhabitants of said city generally, or such of them 
as shall désire to be supplied with artiflcial gas, are respectively such ai 
are above stated, and not other or différent, and that it was and Is their 
right and duty to control and manage the business of said company and te 
dispose of its assets in accordance therewith" ; that In pursuance of such 
construction and policy it was resolved by the board to make a final payment 
"of five per centum of the amount represented by each final certiflcate issued 
(by said company," together with Interest thereon to January 1, 1904, and 
set apart the moneys to make such payment, and that payments be made 
accordingly by the treasurer of the company upon présentation of the cer- 
tificates r that each certiflcate should thereupon be stamped as fuUy paid, 
and thereafter no further payments should be made to the certiflcate hold- 
ers ; and the directors hâve ever since maintained and asserted that by such 
action ail right, tltle, and interest of each and every certiflcate holder is 
extinguished, except to receive a final payment so provlded for. 

The board of directors proceeded thereupon to ascertain the cost of con- 
structing a plant for the manufacture of artiflcial gas and the cost of sup- 
plying the same, and the value of the natural gas plant and other assets 
of said company, and what part. If any, of said plant could be adapted to use 
and be used in manufacturing and supplying artiflcial gas, and the cost there- 
of, and also the amount that could be realized by sale of the remaining plant 
and assets of the company — ail at the expense to the company of $3,700 — 
and thereupon, on February 9, 1904, by like majority vote, adopted the fol- 
lowing resolution : "Whereas, pursuant to the resolutions adopted by this 
board on November 7, 1903, and November 17, 3903, the board has secured 
reports from the auditing committee authorized to examine and report as 
to the financial condition of the company, and also reports from Mr. Prossor 
and Mr. Brill, experts employed to report as to the value of the assets of the 
company, and also as to the methods and probable cost of constructlng a 
plant for the manufacture of artiflcial gas : ïherefore be it resolved that 
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It Is, the judgment of thts board of directors that It Is practicable for the 
Consumers' Gaa Trust Company to construct a plant for the manufacture 
of ai-tifleial gas to supply the cltizens of Indiauapolis with ïuel and Illumi- 
natlng gas. And be it further resolvçd that, for the purpose of raising fuuds 
for the construction of such plant, vve favor the sale by the couipany of its 
leases and other property outslde of the sald city, and the borrowing by the 
Company of such additional funds, not exceeding the sum of $500,000, as 
may be f ound nécessary for the construction of such plant. Therefore be 
it further resolved that the company do borrow the sum of $500,000 for the 
construction of such plant, such sum to be iised as a spécial fund for the 
purpose, and only for the purpose, of constructing such plant, such sum to 
be borrowed upon such security and such terms as may be hereafter deter- 
mined by the board of directors and board of trustées. And be it further 
resolved that the board of trustées of the couipany be requested to signify 
their consent to such proposed loan and the contracting of such Indebtedness 
as may be ineurred in the construction of such plant. It being the intention 
of this board In carrying ont thèse resolutions to furnish artlflcial gas to 
the consumers of this company at ultimate cost, and we pledge ourselves to 
this policy." 

The value of the natural gas plant of the défendant company, including 
leases and other assets, is averred to amount to $960,078.50, with no exlsting 
indebtedness against the company. It is also averred that the board of di- 
rectors lias no power to carry on the business, except as a natural gas com- 
pany ; that, as it is impracticable to further continue such business, It is 
the duty of the board to wind up the company and make distribution of its 
assets to the certiflcate holders in proportion to their shares ; that the value 
of couiplainant's certificates exceeds the face value thereof, unless the busi- 
ness shall be converted into an artificial gas company to sell gas at cost, 
in which case their value vi'ould be only $175. That on February 17, 1904, 
he demanded of the défendants constituting the board of trustées, at a time 
when they were In session as a board, that they should take action to pre- 
vent the board of directors from eonverting the company into an artificial 
gas company, and from denying his rights as a shareholder, which request 
was refused. It Is further averred, in the amendment to the blU, "that the 
board of directors of sald company will, after selling, or otherwise dispos- 
ing, as soon as they can, of the entire plant and other property of sald com- 
pany, except Its mains and pipe Unes in the clty of Indiauapolis, expend 
ail of the proceeds thereof, and other moneys borrowed by them on the 
crédit of said company, in the construction of an artificial gas plant, and 
engage sald company excluslvely in the manufacture of artificial gas as 
hereinbefore alleged, and In selling such gas to consumers in the city of 
Indianapolis at the bare cost thereof, without any profit to said company, 
and so to continue to do until the terni of existence of said corporation has 
explred, In accordance with the construction put by them as aforesaid upon 
the articles of association of said company, and in order to carry into effect 
such construction." 

The answers of the défendants do not controvert the allégations of fact 
In the bill respecting the authority and form of the corporate organization, 
terms of subscrlption and stock certificates, opérations of the company, pro- 
ceedings of trustées and directors, respect! vely, and cessation of the supply 
of natural gas, so that it Is no longer practicable to furnish It to the people 
of Indianapolis. But matter is set up by way (1) of challenglng jurisdiction 
of the bill, (2) of showing that the founders intended and created a trust 
in favor of the people of Indianapolis for supplying gas at actual cost, when- 
ever the shareholders were repaid the amount of their investment and in- 
terest, and (3) of showing power vested in the trustées, through the terms 
of, the organization, aided by subséquent législation and the Intention and 
conduct of the corporators, to employ the franchise and assets In the pro- 
duction and supply of artificial gas to that end. While the allégations of 
the answer are voluminous, the appellants' brief présents a concise statement 
of the ultimate facts and déductions — aside from législation procured sub- 
sequently to the organization — which are relied upon for reversai of the 
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flecree. Such abstract Is adopted as (sufflcient récitai o( the matter so set 
up, namely: 

"Natural gas was discovered in Indiana In 1886-87, 25 miles north of 
Indlanapolis. The Consumers' Gas Trust Company was orgaulzed on No- 
vember 2, 1887, under the mannfaeturers' and miners' act — chapter 35, Eev. 
St. 1881, now chapter 38, Burns' Anu. St. 1901. During the year 1887 two 
lines were being constructed from the gas fleld to the corporate limlts of 
ihe City for the purpose of supplying natural gas. Thèse Unes were bought 
up by the Indianapolls Gas Company and those allied vvlth it, which had the 
only gas plant in Indianapolls. The city eouncll, in June, 1887, had passed 
an ordinance fixing schedules of priées for natural gas when used as fuel or 
light. After the Indianapolls Gas Company had acquired control of the 
lines aforesaid, it caused to be introduced into the common eouncll an amenda- 
tory ordinance largely increaslng the rates flxed by the ordinance. The peo- 
ple were dlsappointed and determined to resist the threatened monopoly. 
A publie meeting was held on the Board of Trade on October 27, 1887, and 
a plan was presented and adopted for constructing a gas plant by the people 
and for the people. A corporation was to be organized, but not as a money- 
making venture. This plan was, in short, that every man should be asked 
to subscribe such sum as he felt able to contribute; that the corporation 
should be organized under the mannfaeturers' and miners' act, and in such 
way as that it could never pass under the control of the Indianapolls Gas 
t;onipany, or any other person or corporation; and when the subscribers 
had been repald the amount of their subscription, with 8 per cent, interest, 
then the company should furnish gas to the people of the city at cost. Com- 
mittees were appointed to take subscriptions, to frame the articles, and so on. 
"The committee on organization, in earrying ont the purpose, framed the 
articles so as to provide that ail the capital stock, when paid for, should be 
issued to a board of five trustées, named in the articles, who were given 
power to fin ail vacancies on their board, and who were given fuU, exclusive, 
and irrévocable power during the continuance of the corporation to hold ail 
the stock and vote the same as fully and completely as if they were the 
owners of sald stock. ' By article 7 the trustées were required to issue to 
each subscriber, upon the payment In fnll of his subscription, a final certifia 
cate showing the amount of stock held by the trustées in trust, which amount, 
par value, was to be repald by the company, with 8 per cent, interest. When 
a certiflcate holder had been repaid, by dlvidends or otherwise, upon his 
vertifieate, an amount equal to his subscription, with Interest as aforesaid, 
and after the payment of ail indebtedness of the company, 'then it should be 
the duty of sald directors to reduce the price of gas, so that the same shall 
thereafter be supplied at cost' The objects of the corporation were stated 
iu article 2 as follows : 'Art. 2. The objects of the formation of such corpo- 
ration are to drill and mine for natural gas, petroleum, and other minerais, 
and to purchase, lease, and otherwise acquire gas and petroleum wells and 
the products thereof, and to furnish the same to its patrons for use, and by 
manufacture to couvert the same into gas for fuel and illuminating purposes, 
and other articles of commerce, and the sale of the product to its patrons, 
to thèse ends to take, hold, convey, and mortgage real estate, by fee simple 
or lesser title, and to own, operate, and maintain such machinery, works, 
lines of pipe, and appllances as the earrying out of the objects above men- 
tioned may require.' 

"The company was organized, put 133 miles of pipes in the city, connected 
this plant with the gas fleld, and supplied gas in this way till it gave out 
early this year. As each subscription was paid there was Issued the same 
flnal certiflcate of payment to every person entitled to repayment. The 
company owes no debts, and has paid 95 per cent, of the principal of thèse 
certificates and ail the interest, and in 1003 set apart a sum sufflcient to pay 
the remainiug 5 per cent, and notificd the owners to come and get their 
uioney. Four of the trustées and flve of the directors now favor the con- 
struction of gas works in connection with the city plant to supply gas to 
the people at cost. The remaining trustée and the minority directors con- 
tend that the corporation has no power to engage in the business of manu- 
facturing gas, holding that its powers are limited to furnishing natural gas 
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only. In this posture of affaira, Byron 0. Quinby, o( Massachusetts, a cer- 
tlflcate holder, flled hls blll on February 19, 1904, In the Circuit Court, 
against the company and the flve trustées and nlne dlrectors, to enjoln the 
Company from uslng Its assets or borrowlng money to erect gas works, and 
to manufacture and supply gas, on the ground that the company has no pow- 
er, under the articles and laws, to do so. The minorlty trustée and the 
mlnority dlrectors, holding to thls vlew, suffered default. The corporation 
and the majorlty trustées and dlrectors appeared and first Sied a plea, show- 
Ing that the total assets of the corporation were of the value of $960,078.50, 
that the face value of the certlflcates outstandlng was $788,657.10, and that 
the complalnant held three certlflcates, one of the par value of $2,500, one 
of the par value of $265.40, and one of the par value of $743.45; that the 
largest certiflcate was Issued flrst to John and Edward Schmldt, cltizens of 
Indiana, and by them asslgned to the complalnant, who took a relssued cer- 
tiflcate from the company to hlmself. The plea asserts that appellant can- 
not sue on the larger certiflcate under the acts of Congress, and that the ag- 
gregate of the other two certlflcates is not $2,000. Wherefore that sum Is not 
In dispute so as to glve the court jurlsdictlon. The plea was overruled. 

"Thereupon the défendants answerlng flled their joint and several answer, 
setting forth in détail and at length the materlal facts above stated and many 
others In support thereof; also showlng that before the complalnant flled 
hls blll two sults had been brought and were then pendlng in the courts of 
the State involving substantlally the same question presented on the blll : 
and, further, that there was not $2,000 In controversy; and, again, that the 
complalnant, as a certiflcate holder, Is not a stockholder, but In the nature 
of a ereditor, and that hls blll as orlglnally flled and as flnally amended 
was not verlfled by the oath of complalnant, withln the meaning of rule 94, 
and did not state facts as requlred thereby. It was further shown that 
some of the minorlty dlrectors and others in the year 1903 had determined 
to acqulre ail the flnal certlflcates possible, wreck the corporation, wind up 
and divide the assets, and for this purpose had organlzed the Eurêka In- 
vestment Company, whlch had acquired a majorlty of the oustanding certlfl- 
cates, and that 'complalnant did not file said blll for hlmself alone and In 
hls own Interest, but at the Instance and request and In the Interests of the 
sald Eurêka Investment Company, ol* those allled wlth it in Interest, and In 
prder to help sald Investment company, and those assoclated wlth it, to 
wreck the corporation, wind up Its afifairs, and dlstrlbute Its assets.' " 

Addison C. Harris and Daniel Waite Howe, for appellants. 
Ferdinand Winter and Alexander C. Ayres, for appellee. 

Before JENKINS and GROSSCUP. Circuit Judges, and SEA- 
MAN, District Judge. 

SEAMAN, District Judge, after stating the facts, delivered the 
opinion of the court. 

The questions raised by the assignments of e:rror are: (1) 
Whether the court possessed jurisdiction to entertain the suit; 
(2) whether prior suits pending in state courts arrest jurisdiction; 
and (3) whether the corporation défendant is empowered to con- 
struct Works and operate for supplying the people of Indianapolis 
with artificial gas at cost. Spécifie référence to the 14 assignments 
is unnecessary, as ail contentions are within one or the other of 
thèse inquiries. 

I. Jurisdiction of the bill is challenged because it appears that 
one of the final certlflcates owned by the complalnant, of the par 
value of $3,500, was originally issued to John and Edward Schmldt, 
cltizens of Indiana, whb assigned to the complalnant, and the cer- 
tiflcate thereupon, described in the bill, was relssued by the company 
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to the complainant, so that, exclusive of such interest derived 
through assignment, the par value of his remaining certificates ag- 
gregates less than $2,000. We are of opinion that the statutory 
provision in référence to suits to recover the contents of choses in 
action in favor of an assignée [U. S. Comp. St. 1901, § 629, p. 508], 
on which this objection rests, is not applicable to the case at bar. 
The relief sought is against the use of the corporate assets for al- 
leged ultra vires business, afifecting not alone his interest, but that 
of ail other stockholders. Primarily the cause of action is in the 
corporation; but, subject to the limitations of equity rule 94, a 
stockholder mav prosecute the suit for the benefit of ail. Dodge 
V. Woolsey, 18 How. 331, 15 h. Ed. 401 ; 5 Rose's Notes U. S. Rep. 
587. Ownership of stock is an essential requirement to maintain 
the bill on behalf of the corporate interests, but the relief sought 
is for the benefit of ail like interests, and not for that of the indi- 
vidual alone. The suit is not one to recover the contents of a chose 
in action, in the sensé of the statute referred to, and it is deemed 
unnecessary to discuss the question whether the complainant holds 
the $3,500 certificate as assignée. The further contention that the 
shareholders retain no bénéficiai interest in the corporation, beyond 
5 per cent, of their certificates, which bas been set apart by the di- 
rectors to make the amount repaid upon the principal equal to 100 
per cent., is involved in the inquiry upon the merits, and will be 
considered under the third question for review. 

The objections urged of noncompliance with equity rule 94, and 
that the suit appears to be collusive, under the allégations of the 
ansvirer, are without force, and within the ruling of this court in 
New Albany Water Works v. Louisville Banking Co., 58 C. C. A. 
576, 123 Fed. 776. In référence to vérification of the bill, if the 
original vérification was defective, the defect v^fas cured by the Per- 
sonal vérification subsequently, under leave granted by the court. 
The several assignments of error in respect of jurisdiction are 
overruled accordingly. 

2. The answers aver the pendency in state courts of two prior 
suits — one on behalf of the corporation défendant and the other 
against it — wherein "the principal questions are involved which 
are involved hère," and it is urged thereupon that rules of comity, 
at least, are violated by the procédure in the fédéral court. The 
case at bar, and the prior actions so set up as well, are suits in 
personam. It is well settled that the right of a noncitizen to main- 
tain such suit independently in the fédéral forum is not barred by 
the pendency of a prior suit of like import in another co-ordinate 
jurisdiction, and this view is conceded on behalf of the appellant. 
As no interférence with or conflict over property in custodia legis 
(actual or constructive) is involved, we deem it equally clear that 
the complainant cannot be deprived of his constitutional privilège 
to hâve the suit not only entertained, but adjudicated in due course, 
in the fédéral forum. The case of Farmers' Loan & Trust Com- 
pany v. Lake Street Elevated Railroad Co., 177 U. S. 51, 61. 20 Sup. 
Ct. 564; 44 L. Ed. 667, and others cited in the brief for appellants up- 
on this point, are plainly distinguishable, as neither of thèse pend- 
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ing actions îs in rem, nor of a nature to vest the custody of spécifie 
property in one or the other court. No conflict of jurisdictions 
appears to hâve arisen, and we are satisfied that no invasion has 
occurred and that no room appears for conflict in the présent aspect 
of the controversy. 

3. The remaining inquiry goes to the merits of the decree. It 
involves, not only the property interests of the corporation and its 
shareholders, but rights asserted on behalf of the people of Indian- 
apolis. The relief sought by the bill and granted by the decree rests 
upon thèse propositions: (1) That the corporate franchise does 
not authorize diversion of the business from supplying natural gas 
to the production and supply of artificial gas to the people of 
Indianapolis at cost; (2) that the cessation of the natural gas 
supply in the fields tributary to Indianapolis has caused abandon- 
ment of the former business as no longer practicable, so that the 
corporate property is no longer available for the purposes of the 
incorporation; and (3) that the shareholders retain their interest 
therein and are entitled to relief against threatened diversion and 
for distribution of the assets. While the appellants concède the 
fact thus asserted as to the failure of natural gas supply and the 
necessary abandonment of that business, and the purpose of the 
trustées and directors to undertake use of the franchise, pipe lines, 
and property in the city of Indianapolis for the érection of works 
to produce artificial gas, to be supplied to the people at cost, both 
of the other propositions in support of the decree are earnestly 
disputed. Their contentions are two-fold — referring to the pur- 
pose and scope of the incorporation, as disclosed in the circumstan- 
ces, terms of the articles and subscriptions, and subséquent législa- 
tion — and in substance thèse: (1) That the organizers intended 
and created a charitable trust, in favor of the patrons and public, 
to provide for supply of gas in Indianapolis at cost, whenever their 
amounts invested in the vi^ork were repaid, with interest, and after 
such repayment no bénéficiai interest remain ed in the shareholders; 
(2) that such trust contemplated the production and supply of 
artificial gas, whenever the natural gas fields were exhausted, and 
authority was extended to that end, by the terms and intent of the 
articles, within the meaning of statutory provisions, either then 
existing or subsequently enacted. 

The fact that a trust was created by the organizers for certain 
purposes is unquestionable. It was distinctly provided in the ar- 
ticles of association to place the entire capital stock under the con- 
trol of five trustées, selected from the stockholders, with irrévocable 
power to "vote the same [as a unit] as fuUy and completely as 
if they were the owners," elect directors, and fiU vacancies, while 
"the business and prudential concerns" were to be managed by a 
board of nine directors. The trustées were to issue to the subscrib- 
ers for capital stock, upon fuU payment, certificates thereof, which 
entitled the holder to certain dividends ; but the articles provided 
that when the holder shall hâve received in dividends or otherwise 
"an amount equal to his subscription," with interest at 8 per cent, 
per annum, and ail indebtedness of the company was paid, "it shall 



consumées' GAS TEU3T CO. V. QUINBT. 895 

be the duty of said directors of said company to reduce the price of 
gas, so that the same shall thereafter be supplied at cost." This 
provision for reducing the price of gas to cost, when the subscribers 
had received dividends to the,amount prescribed, .was carried as 
well into the subscription agreements and the certificates issued to 
the shareholders. In ail other respects the purposes of the corpora- 
tion are for the business undertakings stated in the articles, with- 
in the statutory authority, and it is not organized as a charitable 
or public corporation. The shareholders hâve plainly agreed by 
thèse terms that the business shall be conducted without profit to 
the corporation, and for the benefit of consumers, after dividends 
hâve been received to the extent of the capital stock and interest. 
In other words, they stipulate in such event that the opération and 
use of franchises and property for the purposes of the incorporation 
shall be carried on to furnish gas to consumers at cost, instead of 
profit to the shareholders. The shareholders retain their shares, 
nevertheless, with any bénéficiai interest in the corporate assets 
which remains when the use is terminated by expiration of the 
franchise or other légal cause. By the articles the trustées are 
vested with mère voting powers, as représentatives of the body 
of stockholders, and the directors are their représentatives alike 
in conducting the business in conformity with the incorporation 
and mutual agreements. It is true that the stockholders cannot in- 
terfère in such opération and use within the purposes so delegated, 
but we are of opinion that they hâve not parted with their title 
as shareholders and owners, so that no foundation exists for the 
application of the well-recognized cy près doctrine, invoked on be- 
half of the appellants, beyond the use expressed in the terms of the 
agreement and within the limits of the corporation. Their interest, 
therefore, is sufficient to support the bill and decree, if the alléga- 
tions and admissions of fact as to the contemplated future use of 
the corporate property show that use within the incorporation 
limits is no longer available and that diversion therefrom is intend- 
ed by the trustées and directors. 

The final question thus presented is whether the incorporation 
extends to the conceded purpose of constructing and operating 
works to manufacture artificial gas from coal or other minerais, 
not the product of natural gas or petroleum wells owned or leased 
by the company, and supply such gas to consumers in lieu of the 
original supply of natural gas from its wells, now exhausted. 
While the answer does not in terms admit the précise allégations 
of the bill that the manufacture intended was from coal or other 
minerais, not the product of its wells, no other inference is admissi- 
ble under the gênerai statements contained in the answer and the 
rules applicable to the pleadings when the case is submitted there- 
on. The single issue then arising is whether the intended change 
to the manufacture of gas, as the exclusive or primary business, is 
an ultra vires undertaking. Its solution rests upon the législation 
under which the corporation was created and the articles and acts 
of organization. Various facts aliunde are set up in the answer 
and pressed in the argument on the part of the appellants as aft'ect- 
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ing the interprétation of thèse créative acts, namely: (1) The 
public want and movement of citizens which preceded the organiza- 
tion; (2) preliminary expt-essions of purpose on the part of the 
organizers and the exalted character and prof essional ability of sev- 
eral ; and (3) the obvions benefit to the community of a supply of 
artificial gas at cost with the corporate power so extended. We 
are of opinion, however, that neither of thèse allégations can be 
considered in ascertaining the powers conferred by the incorpora- 
tion, which are necessarily limited by the législative grant of au- 
ihority and the spécification and acts of the organizers virithin such 
grant. No extension beyond terms so authorized and adopted can 
receive judicial sanction, either for the benefit of the public, a com- 
munity, or individuals. For interprétation of the législative acts 
which govern the incorporation, the décisions of the Indiana courts 
of final resort are, of course, controlling, in so far as applicable to 
the case presented. The organization was made (as stated in the 
brief for appellants) "under the manufacturers' and miners' Act, 
chapter 35, Rev. St. 1881," and the material provision appears as sec- 
tion 3851 (section 5051, Burns' Ann. St. 1901), reading: 

"Wlienever three or more persons may désire to form a company to carry 
on any kind of manufacturing, miiiing, meehanical, or chemical business, 
«r to furnlsh motive power to carry on such business ; or to supply any clty 
or village with water ; or to form union stockyards and transit companies, 
Jind operating, malntaining, and transacting the business incident to such 
«ompanles, or to form grain elevator companies, and eonstructlng, malntain- 
ing, and operating elevators, and transacting the business Incident thereto ; 
or to form companies for the purpose of buying and selllng dry goods, car- 
pets, boots and shoes, millinery goods, fancy goods, or jewelry, In connec- 
tion with the manufacture of such goods, and articles into any articles 
for which they are sultable, and for the sale of such articles, when they 
are so manufactured — they shall make, sign, and acknowledge, before some 
offlcer capable to take acknowledgment of deeds, a eertiflcate, in wrlting, 
which shall state the corporate name adopted by the company, the ob- 
ject of its formation, the amount of capital stock, the term of Its existence 
<not, however, to exceed flfty years), the number of directors and their 
names, who shall manage the affairs of such company for the flrst year, 
and the name of the town and county in which its opérations are to be carried 
on, and file the same in the office of the recorder of such county, which 
shall be placed upon the record, and a duplicate thereof In the office of the 
Secretary of State." 

The purposes of the organization are thus stated in the articles : 
"Art. 2. The objects of the formation of such corporation are to drill and 
mine for natural gas, petroleum, and other minerais, and to purchase, lease, 
and otherwlse acqulre gas and petroleum wells and the products thereof, and 
to furnlsh the same to its patrons for use, and by manufacture to couvert 
the same into gas for fuel and lllumlnating purposes, and other articles of 
commerce, and the sale of the product to its patrons, to thèse ends to take, 
hold, eonvey, and mortgage real estate, by fee simple or lesser tltle, and to 
' own, operate, and malntain such machinery, works, Unes of pipe, and ap- 
pllances as the carrying out of the objects above mentioued may require." 

When organization was completed thereunder, the directors ac- 
cepted the terms of an ordinance of the city of Indianapolis, which 
authorized any corporation "to pipe the streets and public places 
and supply natural gas to the people for both fuel and light" at fixed 
rates. Leases were then acquired of territory in natural gas fields 
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available for the purpose, wells were drilled which furnished a 
supply of natural gas, pipe Unes to convey such gas to the city 
and a System of lines for its distribution therein were established, 
and the opérations were carried on and exclusively confined to sup- 
plying such natural gas, until recently, when the gas fields became 
exhausted. Opérations then ceased, except for incidental and oc- 
casional sales of petroleum which appeared in the wells when gas 
failed, and the company has disposed of certain leases in the gas 
fields and "part of its lines of mains and pipes." The original 
capital of the corporation was exhausted in the work, further means 
were borrowed, and the indebtedness, together with further invest- 
ments in construction, were met by an increase of the capital stock, 
authorized to furnish "the means to complète and fully equip the 
plant of said company," and substantially ail the capital is so in- 
vested. For resumption of business as proposed, an extensive 
manufacturing plant must be erected in the city to produce artificial 
gas, from coal or other minerais, with means obtained on the corpo- 
rate crédit or property, utilizing alone the pipe System within the 
city for distribution, and operating under such new license as may 
be granted by the city. 

That the opérations thus far in obtaining and supplying natural 
gas are net manufacturing businesses within the statutory meaning 
is unquestionable. That the undertaking "to drill and mine for 
natural gas" and furnish the produ'ct "to its patrons for use" was 
within the objects expressed in the articles is plain. If the business 
so declared and carried on were not otherwise within the classifica- 
tion of "mining," as employed in the so called "manufacturers' and 
miners' act" (section 5051, supra), it is clearly so established by the 
declaratory act of the Législature of February 23, 1889 (section 
5099, Burns' Ann. St. 1894), adopted at the instance of the organ- 
izers, which defined the term "mining," as used in the former stat- 
ute, to "cover and include the sinking, drilling, boring, and operat- 
ing wells for petroleum and natural gas," and made it applicable 
to the organization in question. Tested alone by the statement of 
the corporate objects contained in the articles, no purpose is indi- 
cated to manufacture artificial gas to be supplied to consumers, 
either as exclusive or primary business of the corporation. The 
contemplation "by manufacture to couvert" the product of its gas 
and petroleum wells "into gas for fuel and illuminating purposes" 
is specified, but that is merely incidental to the primary "mining" 
object, and as such within its classification as the primary business. 
So that, under the established gênerai rules for construing corpo- 
rate powers, we are constrained to the view that neither the above- 
mentioned provision nor the cognate term "works," subsequently 
mentioned, confers authority to erect works and manufacture arti- 
ficial gas from materials not "the product of its gas and petroleum 
wells." With the "mining" object and powers thus expressed as 
primary, "the exclusion of ail others not fairly incidental" is strict- 
ly implied. Central Transp. Co. v. Pullman's Car Co., 129 U. S. 
24, 48, 11 Sup. Gt. 478, 35 L. Ed. 55, 11 Rose's Notes U. S. Rep, 
137 F.— 57 
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,1135. Irrespective, however, of this construction of the articles 
under the gênerai doctrine, the authorities in Indiana are décisive 
that the statute under whiçh this organization was made limits the 
business to be adopted thereunder to n single class of the several 
classifications enumerated in the section, and that it was net compé- 
tent to combine two orriipre o£ the purposes so classified in a single 
incorporation, as primai^ business. Burke v. Mead, 159 Ind. 253, 
64 N. E., 880, and cases'dted ; Williams v. Citizens' Enterprise Co., 
25 Ind. App. 351, 57 N. E. 581. , 

In Burke v. Mead the question arose in a suit for spécifie per- 
formance of a contract whereby Mead & Co. agreed to transfer 
certain property to Burke and another, in considération of a trans- 
fer of certain paid-up capital stock in a corporation called the 
"Marion Electric Company." One of the défenses was that the 
alleged corporation was not a légal organization, so that the capital 
stock was worthless. The purposes of incorporation, as stated in 
the articles, were "of manufacturing, storing, selling, delivering, 
and distributing electricity for light, heat, and power, and for ail 
such other chemical purposes as, electricity can be applied to, and 
for the purpose of manufacturing and selling ail kinds of electrical 
appliances, apparatus, and supplies." The court upheld the conten- 
tion that it was not compétent to combine thèse purposes in a single 
incorporation ; that while the "generating of electricity is manufac- 
turing, within our manufacturing and mining companies act," 
the manufacture and sale of "ail kinds of electrical appliances, ap- 
paratus, and supplies is not a business incident thereto" — citing 
Franklin National Bank v. Whitehead, 149 Ind. 560, 49 N. E. 592, 39 
L.; R. A. 725, 63 Am. St. Rep. 302, and Williams v. Citizens' Enter- 
prise Company, 25 Ind. App. 351, 57 N. E. 681. It was ruled ac- 
cordingly that the articles "disclosed a purpose to engage in lines of 
employment and business more diverse than the statute authorized" 
and that the incorporation was invalid. 

In Williams v. Citizens' Enterprise Company, supra, the Chief 
Justice delivered the unanimous opinion of the court, denying the 
right of the corporation to recover upon a subscription to its capital 
stock for like; defect in the diversity of objects stated in the articles 
of association, under the same statute. After remarking, "It is con- 
ceded that several objects and purposes are stated in the articles 
for which a corporation may be organized under the manufacturing 
and mining act," and disposing of the contention that this was per- 
missible under a former ruling of the court in Shick v. Enterprise 
Company, 15 Ind. App. 329, 44 N. E. 48, 57 Am. St. Rep. 230, the 
opinion states: 

"To adopt appellee's view, we must change the readlng of section 5051, 
supra, and wherein It spécifies the classes of business set out we must use 
the word 'and' where the Législature used 'or.' This would lead to the re- 
suit that it was the législative intent that ail the businesses enumerated 
in the section might be earried on by one corporation; for it must be ad- 
mitted that, If more than one class may be Included In one corporate organi- 
zation, then ail the classes may be included. The Législature has seen 
proper to provide in separate acts for corporate organizations to do banking, 
building and loan, railroad, and some other businesses. It is clear that under 
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thèse acts a corporation could not be organîzed to do both banking and rail- 
road business. They hâve no necessary relationsliip with each other. Nel- 
ther one is a mère incident o£ the other, and the Législature bas expressly 
separated them. And under section 5051, supra, there Is no necessary re- 
lationship betwen supplying a City or village with water and maintalning 
and operating elevators ; nor is either one a mère incident of the other. And 
the same may be said of ail the classes of business named In the section. 
It is not to be Inferred, from the fact that ail thèse classes of business are 
included In one act, that they may be conducted by one corporation. The 
Législature, by placing banking and railroad business in separate acts, and 
thus providing for separate corporate formations, bas no more effectually 
separated corporate organizations for conducting those businesses than it 
bas the classes of business enumerated in the above section. The use of the 
disjunctive 'or' makes a complète enactment as to each class of business 
iiamed. * • * The act expressly requires that the certificate shall state 
the corporate name and the 'object' of its formation. This means that the 
eertlticate shall state the particular class of business to be carried on under 
one of the designated heads ; that the limitation of the business must be 
shown by a statement in the articles." 

Then, referring to the purposes stated in the articles under con- 
sidération, the opinion proceeds: 

"We must, then, give to the articles the construction that the corporators 
iutended to conduct thèse various enterprises under one organization. There 
is no statute in this state authorizing a single corporate organization for the 
purpose of carrying ou ail, or any two, of thèse businesses. The objecta of 
neither are incidental or secondary to the objects of either of the others, but 
the objects and purposes of each are primary. Each is entlrely separate and 
distinct from the others. Either would properly be the subject of corporate 
organizations ; but the intention of the corporators, which must be gathered 
solely from the articles, does not indlcate which was to be the exclusive pur- 
pose. * * * It is nianifest, from the reading of the statute, that it was 
not the législative intent to authorize a corporate organization for ail the 
purposes named in the statute, nor for any two or more of the purposes 
named." 

After reviewing and citing numerous authorities, the opinion 
concludes: 

"As thère is no statute authorizing the organization of a corporation for 
the purposes named, it f ollows that the articles of association are void." 

The force of thèse décisions is not impaired by either of the sug- 
gestions to that end in the brief for appellants: (a) The validjty 
of the incorporation for the primary object of supplying natural 
gas is neither questioned nor questionable, and it is diversion only 
to a manufacturing business that is declared ultra vires, (b) The 
case of Marion Bond Co., Trustée, v. Mexican Coffee & Rubber 
Co., 160 Ind. 558, 65 N. E. 748, cited as inconsistent with thèse rul- 
ings, impresses us as neither applicable, nor in any sensé modifying 
the construction upheld in the previous cases, (c) An act of the 
Législature, approved March 3, 1903 (Acts 1903, p. 147, c. 73), 
amends the statute in question in various particulars, so that sev- 
eral objects may be included in one incorporation; and then déclares 
that prior incorporations stating several objects are thereby "legal- 
ized and validated." The contention that this and other enactments 
subséquent to the incorporation authorize the change of business is 
untenable in either aspect of the controversy. Under the foregoing 
construction of the articles, irrespective of the statutory power, the 
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amfindment of 1903 îs inapplicable, as several objects are not stated. 
Construing the statute under which the incorporation was made as 
the décisions require, no undertaking to engage in manufacturing, 
otherwise than incidental to the primary "mining" business, can 
be imputed to the brganizers, and their contract rights so estab- 
lished cannot be impaired by subséquent législation. 

We are.of opinion, therefore, that no error is well assigned, and 
the decree of the Circuit Court should be affirmed. 

GROSSCUP, Circuit Judge (dissenting). I concur in the opin- 
ion of the court to the extent that it holds that the Circuit Court 
had jurisdiction of the cause. I agrée, also, that the stockholders 
of the Consumers' Company hâve an ultimate interest in the Com- 
pany's assets — the trust to the people of Indianapolis fîrst being 
exhausted— that would entitle them to bring this suit. My dissent 
is based solely on my view that under the articles of incorporation, 
and the statute of Indiana, the Company is not without corporate 
power to manufacture fuel and illuminating gas. 

In interpreting thèse articles and the statute, some gênerai facts 
must not be overlooked. One of thèse is that the life of natural 
gas fields is a limited life. Natural gas does not replenish itself. 
Another is, that gas and oil are so nearly related in origin, that 
when the natural gas supply fails, oil may be expected to follow. 
Still another is, that oil is readily converted into gas. And still 
another, that upon calculations based on thèse facts, millions of 
dollars hâve been invested in distributing Systems and pipe lines, 
which but for oil or other gas producing minerai, available as a 
substitute when the natural gas supply was exhausted, would not 
hâve been invested at ail. We must, I think, assume that thèse 
well known facts were in the mind of the incorporators of the Con- 
sumers' Company ; and that they ought to enter into the interpréta- 
tion that should be given to the Indiana statute. With this in mind, 
let us look at the articles of incorporation, and the Indiana statute. 

The expressed object of the corporation is "to drill and mine for 
natural gas, petroleum, and other minerais; and to purchase, lease 
and otherwise acquire ga,s and petroleum wells, and the products 
thereof, and to furnish the same to its patrons for use ; and by 
manufacture to couvert the same into gas for fuel and illuminating 
purposes, and other articles of commerce." Whether the power to 
couvert "the same," by manufacture, into gas for fuel and illuminat- 
ing purposes was intended tô go back to the first clause, thus in- 
cluding, as the materiâl out of which the gas should be manufac- 
tured, both petroleum and other minerais ; or was intended merely 
to go back to the clause immediately preceding, thus including, as 
the raw materiâl, petroleum only; is a question we need not now 
décide. Unquestionably, the statutory power to manufacture out 
of either of bbth existing, the articles of incorporation could, in this 
respect, be amended ; for though stockholders hâve a right to stand 
upon the contract, they hâve no right to defeat the paramount pur- 
pose of the incorporation, even though to carry out that purpose 
an amendment to the articles may be necessary. 
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The paramount purpose — the purpose that moved the subscribers 
to make an investment of a million dollars in the distributing Sys- 
tem in the City of Indianapolis — was not to engage in mining or 
manufacturing as men engage in a business venture; but to fur- 
nish the people of Indianapolis with gas at cost, for fuel and illum- 
inants. Doubtless the proximity of the natural gas fîelds gave to 
the enterprise its origin. Doubtless it was believed that for a time, 
at least, thèse fîelds would furnish the supply of gas needed. But 
the end sought was gas, not a mining or manufacturing venture ; 
and mining or manufacturing was looked to only as a means to that 
end. 

Will any fair reading of thèse articles disclose, that one means 
— natural gas — being exhausted, no substitute was to be accepted? 
Why, then, the clause "and by manufacture to convert the same 
into gas for fuel and illuminating purposes?" Can any reasonable 
construction of the articles omit that clause? Can the clause, in 
view of the gênerai facts stated, be shunted oflf into some side or 
incidental meaning, such as that it referred only to the commercial 
products of petroleum or other minerais? I think not. I think 
that if this enterprise had been launched as an ordinary corporation 
for profit, there would be no doubt of what the promoters con- 
templated — a substitution of means when that became necessary; 
and I cannot agrée to hold, considering what was plainly written in- 
to the articles, that the promoters of this public enterprise are to 
be considered as less far sighted than would hâve been the pro- 
moters of an enterprise strictly for profit. 

The opinion of the majority does not expressly, at least, contro- 
vert this interprétation of the articles. That opinion turns on the 
point that under the statute of Indiana, a corporation could not law- 
fully be organized that would include both the power to mine and 
the power to manufacture, where neither power is strictly incidental 
to the other. Generally speaking, the point is perhaps well taken. 
But applied to this case, it ignores the salient facts of the case. The 
salient purpose of the incorporation, as already stated, is to furnish 
the people of the city with a fuel and illuminant. The sole con- 
tribution of natural gas to that purpose is that natural gas brings 
to the consumers' burner the carbon needful to a fuel or illuminant. 
But petroleum and coal contain this carbon also. The only dif- 
férence between natural gas and petroleum or coal, in this respect, 
is, that in the case of natural gas the carbon cornes to the burner 
in its natural state — on the back of its own horse — while in the 
case of coal or petroleum, the carbon must be carried by a gas 
evolved, by manufacture, out of the coal or petroleum. But in 
either case, the carbon is mined, and, in either case, it performs the 
same function when the burner of the consumer is reached. Now 
does the mère fact, that in one case the carbon reaches the burner 
in almost precisely the state it left the mine, while in the other 
it must be transferred, in transitu, to a carrier that will bring it 
up to the burner, make any différence in the incorporability of the 
enterprise as a whole? Is the mère converting process, pursuant 
to the ultimate end in view, a thing essentially separate from, and. 
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vvithin the meaning of tlie Indiana décisions, not incîdental to, the 
practical gênerai purpose for which the corporation was organized? 
I cannot think so. I cannot believe that the people of Indianapolis 
are to be deprived of an investment, into which a million of dollars 
hâve gone, upon a technical distinction carrying so little substan- 
tial différence. The Indiana cases relied upon (Burke v. Mead, 159 
Ind. 253, 64 N. E. 880; Williams v. Citizens' Enterprise Co., 25 
Ind. App. 351, 5?' N. E. 581) do not seem to me to maintain the posi- 
tion taken. Those décisions were based not on technical, but on 
substantial distinctions. 

Take Williams Company v. Citizens' Enterprise 'Company, for 
illustration. In that case the articles of incorporation stated the 
purpose of the company to be "to promote and aid the growth of 
the City of Muncie and vicinity in Delaware County, Indiana ; to 
locate, establish, carry on, maintain and assist aU kinds of mining 
and manufacturing companies, and to furnish power, motive power, 
machinery, and buildings therefor; to buy, sell and manufacture 
ail kinds of merchandise; to sink, operate, buy and sell gas wells; 
to take stock in other corporations, loan and donate money, etc." 

It would be supererogation to comment on that case. In those 
articles it was attempted to consolidate into one corporation the 
business of mining, the business of manufacturing, the business of 
erecting buildings, the business of machinery making, the business 
of merchandising, the business of loaning money, and the business 
of a holding corporation, that is, a corporation whose function is to 
hold the stock of other corporations. Of course Indiana has granted 
no single corporation any such omnibus authority. 

The other case — Burke v. Mead — was a case where a corporation 
organized to manufacture, store, sell, deliver and distribute elec- 
tricity for Hght, heat and power, sought power also to manufacture 
and merchandise ail kinds of electrical appliances, apparatus and 
supplies. Between the power to manufacture and merchandise elec- 
trical appliances, apparatus and supplies, and the power to install 
and operate an electric light, heat and power plant, there is no in- 
terdependent or functional connection. Neither power, in any just 
sensé, is essential to the fuU exercise of the other. They are as 
separate from each other, functionally, as is the corporation that 
makes glass lamp chimneys from the corporation that pumps and 
refines lamp oil; or the corporation that manufactures steel rails, 
from the corporation that opérâtes a steam railroad, True, they 
relate to each other, as matters of convenience — as businesses that 
might profitably be carried on together — but in no appropriate sensé 
can they be said to be co-operative means to the sarae end. 

I cannot believe that the Suprême Court of Indiana will ever 
employ thèse cases as a pre-judgment, that though gas in its natural 
State, and gas bound up in petroleum, or coal, are to the business 
of supplying carbon to the burners of the consumers, means pretty 
nearly the same, to an end exactly the same ; and though in financing 
an enterprise involving an outlay of a million dollars, thèse means 
must hâve been calculated upon interchangeably, as substitutes for 
each other; a mining of thèse means, and the incidental conversion 
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by manufacture of one of them to the practical end în view, may 
not be undertaken by a single corporation, because it so happens, 
that in previous applications of a substantial and healthful distinc- 
tion of the law, a banking institution was refused permission to 
corporately hitch up with a gas well, and the merchandising of elec- 
tric bulbs was not regarded as an essential part of the opération of 
an electric lighting plant. 

"We know of no rule or principle," says Chief Justice Bigelow 
in Brown v. Winnisimmet Company, 11 Allen, 326, approved by the 
Suprême Court of the United States; Jacksonville Company v. 
Hooper, 160 U. S. 525, 16 Sup. Ct. 379, 40 L. Ed. 515, "by which an 
act creating a particular trade or business, is to be strictly construed 
as prohibitory of ail other dealings or transactions not coming with- 
in the exact scope of those designated. Undoubtedly, the main 
business of a corporation is to be confined to that class of corpora- 
tions which propeidy appertain to the gênerai purposes for which 
its charter was granted, but it may also enter into, and engage in 
transactions which are auxiliary or incidental to, its main business, 
which may become necessary, expédient, or possible, in the care 
and management of the property which it is authorized to hold un- 
der the act by which it is created." 

To the extent of the doctrine thus laid down, we need not go. 
We need apply only what appears to me to be the most obvions 
principles of interprétation. The laws of Indiana provide that 
whenever three or more persons may désire to form a company to 
carry on any kind of manufacturing, mining, mechanical or chemical 
business, they may, upon following the formula therein prescribed, 
become a corporation. Under that authority the Consumers' Gas 
Company was incorporated. Its business purpose, as already stat- 
ed, was to furnish the people of Indianapolis with gas — its corpo- 
rate purpose, as a means to that end, to mine natural gas, petro- 
leum, and other minerais, and by manufacture to couvert them (at 
least petroleum) into gas. To attain the end in view, the power 
to manufacture was just as essential as the power to mine. The 
manufacture was indeed only a treatment or modification of the 
product mined — a treatment and modification essential to the pur- 
pose for which the product was mined. Without the co-operation 
of both of thèse powers — the mining, and the modification, by 
manufacture, of one of the products mined — the whole investment 
would hâve been precarious. Could there be a case stronger for 
the unification, in one corporation, of thèse related powers? Has 
Indiana said that no corporation that mines, shall, even incidentally 
to the purpose for which it is organized, manufacture also? À 
prohibition so broad as that is not claimed ; that mining and 
manufacturing may, in related instances go together, in one corpo- 
ration, is conceded; and any such concession must necessarily in- 
clude, in my judgment, the case now before us. Not to include 
it would, I cannot help thinking, be to apply to this corporation, 
organized to subserve a public trust, less latitude of interprétation 
than would be given to cases involving in the ordinary way purely 
vested interests. 
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My judgment îs, that the decree of the lower court, enjoîning 
any manufacture of gas, and winding up the corporation, ought to 
be reversed, with instructions that the Circuit Court give to ap- 
pellant, the Consumers' Gas Company, reasonable time in which 
to elect what it will do, that the company can lawfully do, in accord- 
ance with the views herein expressed. 

The decree is afïirmed. 
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(Circuit Court of Appeals, Second Circuit. Aprll 11, 1905.) 

No. 165. 

1. Masteb and Servant— Railkoads— Injuries to Servant— Rules— F ailtire 

TO Observe— AssuMED Risk. 

Where a car repalrer failed to observe a reasonable raie requiring a 
blue flag by day and a blue llght by night to be displayed at one or 
both ends of a car, Indlcatlng that workmen were under or about it, 
and providing that, when thus protected, the car shall not be coii'^led 
to or moved, etc., and such fallure resulted in bis death by another car 
being pushed against the car on whlch he was working, he assumed the 
risk. 

[Ed. Note. — For cases In point, see vol. 34, Cent Dig. Master and Serv- 
ant, §§ 562, 773. 

Assumptlon of risks Incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennesaey, 38 C. C. A. 314.] 

2. SaME— CUSTOMARY VIOLATION— EVIDENCE. 

Where a car repalrer was killed while working about a car whlch he 
had failed to protect with a signal, as required by rule providing that a 
signal should be displayed on one or both ends of a car to indlcate that 
"workmen are under or about it," évidence of a witness that, in case 
of work being done "under a car," it would be flagged, but that, if the 
workmen were simply golng to step behlnd the car for "a half a minute 
or so," they would not flag it, he having been employed prior to the 
adoption of such rule, and having worked under a -rule only requiring 
cars to be protected In case of necessity for car repairers to work "un- 
der the car," was inadmissible to show a customary violation of the later 
rule. 

3. Same. 

In an action for death of a car repalrer while working about the same 
without having protected it, as required by rule, évidence helâ, insufflcient 
to establish that the rule had become functus offlcio by fréquent viola- 
tion. 

In Error to the Circuit Court of the United States for the District 
of Vermont. 

For opinion below, see 129 Fed. 163. 

This cause cornes hère upon writ of error to review a judgment 
of the Circuit Court, District of Vermont, entered upon the verdict 
of a jury in favor of défendant in error, who was plaintif! below. 
The action was brought to recover for the death of a car repairer in 
the service of the défendant company, who was run over and killed 
by a car which he was inspecting at Richford Station, Vt. 
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P. E. Alfred and W. B. C. Stickney, for plaintiflf in error. 
W. L. Burnop, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. Besides the main line, there are 
at Richford several sidings, numbered, respectively, 1, 2, etc. A 
few minutes prier to the accident a through freight train from 
Montréal had pulled into the yard. It was necessary to eut some 
cars out of it. Two cars, which had been in the middle of the 
freight train, were first sent down siding No. 1 in charge of one 
Sears as rear brakeman. After they were brought to a standstill, 
lie returned to the train, and five cars located just in front of the 
caboose were eut out and kicked back on the same siding. Sears 
rode those also, and they came with great force against the other 
two cars, driving them back a considérable distance. Deceased and 
a car inspecter, Green, had been examining a freight train which 
had drawn into the yard on the next siding. No. 2. They had 
finished that job, and were on their way back to the station to 
await the next job, when they drevv near to the rear of the two cars 
on siding No. 1. Elliott (the deceased) suggested that they should 
test the "knuckle" — a part of the coupling — of the rear car. Both 
of the men thereupon stepped in behind the car, where they would 
be hidden from the view of any one "riding down" any cars mov- 
ing towards them on siding No. 1. The testing of the knuckle is an 
opération very quickly performed, but before they had finished it 
the five cars struck the two, and, as the latter moved backwârd un- 
der the impact, deceased was knocked down, run over, and killed. 

The court left several questions to the jury: First, to détermine 
whether the five cars were properly and prudently controlled in 
being sent down on the two ; second, if they were not so controlled, 
was that because Sears was not a prudent, proper, efficient, and 
compétent brakeman, such as a prudent man would put in that 
place? He charged them that the défendant would be liable only 
if he were short of the proper competency and efïîciency as a brake- 
man ; that, if he was a good brakeman, but was at the moment not 
paying attention, not doing his duty, that would be his fault, and 
not the fault of the company. The court also left it to the jury to 
détermine whether the deceased was guilty of contributory négli- 
gence ; to détermine what a prudent man would do in view of the 
whole situation — the rules as they were understood in the yard, 
the situation of the switch engine and cars up above the highway 
crossing, the chance deceased had to look and see if the car was 
coming, and what he had a right to expect as to how much time 
would be consumed, assuming that the cars would be run down 
in the usual way. They were to take him as he stood there, know- 
ing the switching crew was where it was, knowing how long it 
would take to test the knuckle, knowing that his superior was wîth 
him, knowing the rule as it was understood in the yard, and to say 
whether, taking everything into account, he was lacking in prudence 
in stepping in behind the car to test the knuckle. 
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Thèse instructions assumed that the testimony would Justify the 
jury in finding that deceased might disregard the rule referred to, 
speculating on his chances of escaping injury as a conséquence of 
such disregard. The record does not warrant such a finding. For 
a considérable time prier to August 10, 1901, the company's book of 
riiles and régulations for the guidance of its employés contained the 
followîng: 

"Kule 14. When necessary for car inspectors to work under a car, they 
inust protect theniselves by attaching to the car a red flag by day or a red 
light by night. The car thus proteeted must not be coupled to or moved, 
until the red signal is removed by the car Inspector. When a car standing 
ou a siding is proteeted by a red signal, other cars must not be placed in 
front of it, so that the red signal wili be obscured, without flrst notifying the 
car inspector, so that he may protect himself." 

This rule was in force down to the time of the adoption of rule 
26, on August 10, 1901, when rule 26 became a substitute for and 
superseded rule 14. Rule 26 is as follows : 

"Rule 26. A blue flag by day and a blue light by night, displayed at one 
or both ends of a car, engine, or train, indieate that workmen are under or 
îibout it. When thus proteeted it must not be coupled to or moved. Workmen 
nill display the blue signais, and the same workmen are alone authorized to 
remove them. Other cars must not be placed on the same track, so as to 
iiitercept the view of the blue signais, without first notifying the workmen." 

It is manifest, upon a comparison of the two rules, that the 
changes introduced by the new are ail in the direction of more 
carefully safeguarding the employés. Engines and trains, as well 
as cars, may be put under the danger signal. The old rule pro- 
teeted only car inspectors. The new rule covers ail workmen, 
whether their work be inspection or repair. The old rule pro- 
teeted thbse covered by it only when at work "under a car." The 
new one protects them when "under or about" a car. Of a rule 
which required section foremen to carefully flag their truck and 
hand cars, the, Circuit Court of Appeals in the Eighth Circuit, per 
Caldwell, Circuit Judge, said : 

"Thèse rules are reasonable. They are founded on the expérience and ob- 
servation of th'osé who hâve had the management and opération of railroads 
from their création down to the présent time. They are essentially for the 
protection and safety, not only of the property of the company, but of pas- 
sengers and of the employés of the company, more especially of section fore- 
men aud their men. * • * Thèse rules are not incapable of observance; 
and obédience to them imposes no unnecessary hardship or burden on sec- 
tion foremen or their men, while it protects them from injury. The time of 
the men required to comply with thèse rules is the company's. No loss of 
wages ensues, np matter how much time is taken up in the observance of the 
i-ules. It is no loss or hardship to the men, therefore, to require them to 
obey rules made in great measure for their own protection. * * * Their 
nonobservance contributed to, if it did not occasion, the accident. The sec- 
tion foreman was elearly guilty of contributory négligence, which precludes 
a reeovery in this case." Kansas & A. V. K. Co. v. Dye, 70 Fed. 24, 16 C. C. 
A. 604. 

"A company being under a duty to make reasonable rules, it needs 
hardly be said that there no longer exists any question of its right 
and powerto do so; and that a servant, accepting employment 
with knowledge of such rules, and especially when his attention is 
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directed thereto, is under obligation to fully conform to such ruies 
when and so long as they are really maihtained in force, and that a 
servant or employé failing or refusing to observe such rules takes 
upon himself the risk of the conséquences of such disobedience, and 
is, as matter of law, guilty of négligence, which defeats his right 
to hold the master liable for an injury of which such négligence is 
the proximate cause." C. C. A., Sixth Circuit, Lake Erie & W. R. 
R. V. Craig, 80 Fed. 488, 25 C. C. A. 585. 

See, also, C. C. A., Fourth Circuit, Richmond & D. R. Ce. v. Fin- 
ley, 63 Fed. 238, 12 C. C. A. 595; C. C. A., Eighth Circuit, per 
Brewer, Circuit Justice, Atchison, T. & S. F. R. v. Reesman, 60 
Fed. 370, 9 C. C. A. 20, 23 L. R. A. 768. 

In the case at bar the failure to display the blue flag at the end 
of the car nearest to the shunting train must be held to hâve con- 
tributed to the accident. No one can say that, with that danger 
signal in view, either the conductor who eut them out or Sears, the 
trainman who rode them down, would nevertheless hâve brought 
them into violent contact with the cars thus protected. That de- 
ceased knew of the rule is indisputable. He had been working as 
car inspector for several years, and is chargeable with knowledge 
of the rules contained in the book furnished to him for his guidance. 
One of plaintiff's witnesses, Green, the car inspector who, in con- 
junction with deceased, had just finished the inspection of the train 
on siding No. 2, testified that Elliott had knowledge of the rules be- 
cause he had heard him talk about them ; that he and Elliott knew 
of the change of rule, because they had blue signais, instead of red; 
that he had heard Darrow, foreman of the yard, give Elliott in- 
structions in référence to following rule 26, telling him that, "if 
we went to do anything about a car, to be sure and protect our- 
selves ; if we did anything about a car without protecting ourselves 
we did it at our risk" ; that he had heard Elliott himself give thèse 
same instructions to other workmen. Darrow, the foreman, also 
called for the plaintiff, testified that he had given Elliott those in- 
structions upon an occasion when he had omitted to do something. 
That the rule was wholly disregarded on the occasion in question 
is eonceded. No blue flag was displayed. Green testified that they 
both stepped in behind the car upon ElHott's suggestion that they 
test the knuckle, and that no flag was put upon the car, because the 
test would be but 10 or 15 seconds' work, and he did not bother 
with it. 

Although an employer may prescribe a printed rule for his work- 
men to follow, he may nevertheless abrogate or waive it, otherwise 
than in print. He may knowingly tolerate such a widespread and 
continuous disobedience to its terms as to make it a dead letter. 
"To hold that défendant company could make this rule on paper, 
call it to plaintiff's attention, and give him written notice that he 
must obey it and be bound by it on one day, and know and acqui- 
esce without complaint or objection in the complète disregard of it 
by the plaintifï and ail its other employés associated with him on 
every day he was in its service, and then escape liability to him for 
an injury caused by its own breach of duty towards the plaintiff 
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because He dîsregarded this rule, would be neither good morals nor 
good law." Northern Pac. R. Ce. v. Nickels (C. C. A., Eighth Cir- 
cuit) 50 Fed. 718, 1 C. C. A. 625. See, aiso, Lake Erie & W. R. v. 
Craig (C. C. A., Sixth Circuit) 80 Fed. 488, 25 C. C. A. 585 ; Whit- 
taker v. D. & H. Co., 126 N. Y. 544, 37 N. E. 1042. In one of thèse 
cases it appeared that none of the employés, so far as the knowledge 
of the witnesses (who were ail brakemen and afïected by the rule) 
went, ever obeyed the rule; that at the place where the accident 
happened they constantly violated it; and that the division super- 
intendent, whose office was located there, had frequently seen them 
violate it and made no complaint or objection. In another, the rule 
was not generally observed in the yard where the accident happened, 
and thèse violations of the rule were known to the division super- 
intendent and the yardmaster; the former admitting upon the 
stand that the rule was not always observed. In another case the 
engineer and others, for a period of at least one year, had been in 
the habit of disobeying a rule which forbade their placing their 
engines on the main traek and leaving them there while awaiting 
orders. Where, however, it was testified that it was customary for 
switchmen to violate a rule, but there was no évidence to show 
that the custom was known to the officers of the company, a différ- 
ent conclusion was reached. Gleason v. Détroit, G. H. & M. Rv. 
(C. C, A., Sixth Circuit) 73 Fed. 647, 19 C. C. A. 636. See, also. 
Àtchison, T. & S. F. R. v. Reesman, supra. That the évidence in 
the case at bar falls far short of what has been held sufficient, in 
such reported cases as we are referred to or hâve been able to find, 
to warrant a finding that an express rule of the company has been 
abrogated or has become a dead letter, will be évident from the fol- 
lowing analysis of the testimony : 

On this branch of the case, the first witness called by the plaintiff 
was Whitman, who had been employed as a car repairer in the 
Richford yard in the winter of 1888-89, many years before the adop- 
tion of rule 26. He testified that, "in case w;e were going to do any 
work under a car, we would flag it ; but, if we were going to step 
.behind a car for half a minute or so, we wouldn't." This testimony 
was duly objected to and exception was reserved. It was error to 
admit it, because it was in no way compétent to show practical con- 
struction or disobedience of a rule which provided for signaling 
the doing of work "about a car" by proof of what was done under a 
rule which was applicable only when the person doing the work 
was "under the car." And we are not satisfied that the error was 
harmless. Much more of the same sort of évidence was admitted, 
but the jury did not hâve their attention called to the diflference 
between the two rules, nor to the necessity of confining their atten- 
tion to what was done under the later one. It is a reasonable in- 
ference that they understood that the entire body of évidence as to 
putting danger signais on cars was to be considered by them in de- 
termining whether rule 26 had bçen so uniformly and continuously 
disregarded in the Richford yard as to warrant a conclusion that 
the officers of the road acquiesced in its violation. 

Plaintilï's next witness was Green, deceased's fellow car inspector. 
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above referred to. He testified that if they went to do anything 
about a car, except walking along beside a train that had come in, 
looking things over, it was the practice and custom to place a flag 
on the car, even if the job were only to test a knuckle, ten or fifteen 
seconds' work. "It was our custom," he said, "to put a flag up for 
five seconds' work." Asked why it was not donc this time, he said: 
"T couldn't tell you why we didn't do it; but we didn't do it." 
Asked if he ever did it, he said : "Sure we did ; sure, yes, sir." 
Later on, when pressed by counsel, he admitted that two or three 
times before he might hâve stepped in to test a knuckle without 
using the flag, "calculating to protect himself." 

Plaintifï's next witness was Braman, who had worked in the yard 
as a car repairer. He testified that they never used the flags if they 
were inspecting a car, or simply looking over a car ; only used them 
when working under a car. But the witness stated that his employ- 
ment of six years or so was somewhere along in 1890, and that he 
worked only under the old rule 14, and did not hâve the new rule 
26 in his time. 

Plaintifif's next witness was Currier, a laboring man, not at the 
time of the trial employed by the company. He had worked for 
them as a car repairer. His testimony is very unsatisfactory. On 
the direct he testified that he had tested himself, and seen many 
knuckles tested, and never put up a flag, nor knew of one being put 
up, for knuckle testing; that he never saw a book of rules ; he could 
not read or write. On cross-examination he admitted that from 
the instructions he received he would feel obliged to use a flag if he 
was required to go behind a car when a shunting engine was at 
work. His last service with the company was a year and a half 
before the trial. This would bring it no further back than August 
23, 1902, subséquent to the accident. His other term of service with 
the company was six years before the trial, which would be in 
3898, a considérable time before the rule was changed. There is 
nothingio show that his narrative deals with opérations conducted 
under rule 26, prior to the accident. 

Plaintifï's next witness was Darrow, the yard foreman. He de- 
scribed the method of inspecting a train which has just hauled in, 
two inspectors commencing at one end of the train and walking 
alongside of it, one on each side^the same opération which Green 
described as looking things over, reporting anything they see 
wrong to the engineer — and testified that in inspecting a train in 
that way, it was not customary to put up a flag. Further on he tes- 
tified that the instructions were to use the flags on cars "when doing 
anything about them, inspecting them, or putting bolts into them, 
or anything about the car that was in the shape of repair. * * * 
AVhen they are inspecting, they usually hâve occasions to repair, 
and it is necessary to bave their flags on them while they are under 
inspection." He added that he had himself given such instructions 
to Elliott, and concluded his testimony with the statement that it 
was the custom and the practice in that yard to put a flag on a car 
standing alone, when ail there was to be donc was to test a knuckle. 
Asked if this was the invariable custom, he said, "I want to make 
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the exceptions that I caught them once in a while not doing ît," 
on which occasions he reprimanded them and renewed his instruc- 
tions to them, 

Plaintiff's last witness was Martin, who had been a brakeman, and 
had acted as conductor in the yard several times. Apparently he 
had never been a car repairer nor a car inspecter. He testified that 
he had often seen knuckles tested, and that he did not know of the 
flag ever being used in simply testing the knuckle of a car ; that 
he had seen knuckles tested without using fiags, "I présume hun- 
dreds of times ; that is, in my last six or seven years — eight years, 
something like that." He was in the service of the company 17 
or 18 years, and his employment terminated July 4, 1903, not quite 
a year after the new rule 26 had superseded the old one. Of thèse 
"hundreds of times" he makes no discrimination between those 
which occurred under the old rule and those under the new. His 
answer would be truthful, although as matter of fact he had not 
observed more than a half dozen knuckle inspections during his 
last year of service. His duties did not require him to inspect or 
repair, or to oversee inspection or repairs. He was a casual ob- 
server only, the dates of whose observations were not so specified 
in the proof as to make them helpful to a conclusion. 

No other witnesses to this branch of the case were called by 
plaintiiif, and nothing on this subject was developed from defend- 
ant's witnesses. In our opinion there was not sufficient testimony 
to take the case to the jury on any theory that rule 36 had been 
waived by the company, or had been so frequently disobeyed, with- 
out effort to enforce it, as to hâve become a dead letter, which the 
deceased could disregard without assuming the risk resulting from 
his disobedience of its provisions. The court should hâve granted 
defendant's motion to direct a verdict in its favor on the ground 
that "plaintiff's intestate was acting, at the time of the injury com- 
plained of, in disobedience of the rules and instructions of the de- 
fendant, which disobedience directly contributed to the injury com- 
plained of." 

The judgment is reversed, and cause remanded for a new trial. 



DIAMOND STONE SAWING MACH. CO. OF NEW YORK v. BROWN et al. 

(Circuit Court of Appeals, Second Circuit. Aprll 19, 1905.) 

No. 132. 

Patents— Infkingbment—Stone Sawing Machine. 

The Williams patent, No. 429,874, for a stone sawing machine, was 
not anticlpated, and discloses invention. Claims 1, 2, and 3 also held 
infrlnged. 

Appeal from the Circuit Court of the United States for the East- 
eri-i District of New York. 

On appeal from an interloeutory decree for an injunction and an account- 
ing, entered Aprll 26, 1904, sustaining claims 1, 2 and 3 of letters patent, 
No. 429,874, granted June 10, 1890, to George N. Williams, Jr., for improve- 
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ments In fllamond stone sawlng machines. The qnestions Involved In the 
présent controversy hâve twiee been decided by Judge Thomas. The opinion 
in the présent case Is reported in (C. C.) 130 Fed. 896. The opinion in the 
action against Dean Is reported in (C. C.) 111 Fed. 380. The opinion in the 
case of Rudolph v. Williams, involving a considération of the interférence 
proceedings between the parties to that action, is reported in (C. C.) 62 Fed. 
B77. 

Séabury C. Mastick, for appellants. 

Benjamin F. Lee and Charles C. Protheroe, for appellee. 

Before TOWNSEND and COXE, Circuit Judges. 

PER CURIAM. The judge of the Circuit Court had an unusual 
opportunity for the thorough understanding of the questions in- 
volved in this controversy, for they were fully argued before him 
upon two occasions and on records substantially similar. We agrée 
with him in the conclusions reached and his careful and exhaustive 
treatment of the issues involved makes further discussion unprofit- 
able and unnecessary. 

The decree is affirmed. 



CURTAIN SUPPLY CO. T. KEELER. 

(Circuit Court of Appeals, Second Circuit. April 19, 1905.) 

No. 178. 

Patents— Iwfbingement—Shadk-Holding Device. 

The Forsyth patent. No. 559.446, for a shade-holdlng device, daime 
3 and 4, construed, and held valid, but not Inf ringed by a device in which 
the head or contact part is made throughout of one materlal. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 131 Fed. 871. 

This cause comes hère on appeal from a decree of the United 
States Circuit Court for the Southern District of New York dis- 
missing the bill alleging infringement of complainant's patent No. 
559,446, granted May 5, 1896, to Henry H. Forsyth and Henry H. 
Forsyth, Jr., for a shade-holding device. 

Charles C. Linthicum, for appellant. 
F. S. Duncan, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. The patent in suit relates to the 
class of devices employed on railway cars for holding sliding win- 
dow shades in the position of adjustment. The prior art provided 
fixtures which were capable of adjustment by means of friction tips 
which were usually short and spring-pressed outwardly against 
the sides of grooves in the window frame. The patentées say as 
follows: 

"The principal difficulty to be overconie in the use of thèse devices is thelr 
tendeucy to fréquent displacement and the liability of the friction ends to 
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corne ont of the grooves owing to the manipulation of the shade by grasping Ita 
lower edge by the hand and forcing It up or drawlng It down without wlth- 
dràwing the loeking-rods against the action of thelr outwardly-forclng springs. 
Should the bottola of the curtain be merely dlsplaced and the ends of the 
flxtnres remain In the grooves, the shade wlll retain Its angular position with 
the older types of tlps. 

"It is one of the chlef objecta of thls Invention to construct a shade-holding 
meehanlsm which will not only flrmly bold the shade against the action of the 
sprlng shade roller, but which wlll also be self-rightlng or capable of re- 
tiirniug to its proper position when moved therefrom by grasping the end of 
the shade either In raislng or lowerlng. 

"Another object of this Invention is to render possible the use of a leather 
friqtional holding shoe without employing an excessive spring-pressure." 

Thèse objects were accomplished by means of a tip holder of con- 
sidérable length, prdvided with a plurality of bearing points ad- 
jacent to the curtain rod, the ends of said tip holder extending be- 
yondi'said bearing surfaces and serving to permit the bottom of 
the shade to automatically right itself when forced into an angular 
position. The means devised to provide this capacity for self- 
righting involved invention, and the patented construction is a 
marked improvement upon those of the prior art and is of great 
iitility. That the patent in suit did not first describe a self-righting 
fixture is shown by the Bailey patent of 1894, which, however, was 
for a fixture balanced by a weight, and was not practicably opera- 
tive. Defendant's fixture is mechanically within the terms of claims 
3 and 4, the ones in suit, because it has "heads whose outer faces 
extend at right angles to the lower margin of the shade, friction 
tips carried by the heads and normally projecting beyond the plane 
of the edges thereof, and said heads having bearing points above and 
below the tips, and on which the fixture may rock when force is ap- 
plied to the shade near one side thereof," of claim 3, and the "plu- 
rality of friction tips * * * providing separated bearings," etc., 
of claim 4. If the statement in the spécification that "the tips 
may be made of some other material than leather — e. g., a harder 
substance, which would hâve of itself less frictional power and a 
heavier spring pressure" — be applicable to the construction shown 
in Figs. 3 and 4 of the patent, the claims in suit might be so con- 
strued as to cover defendant's heads. This will more clearly ap- 
pear by considering the friction tips in Fig. 4 vertically extended 
to the extrême limit of the head, the resuit of which is a device 
identical with that used by défendant. The construction quoted 
above, however, is only suggested in connection with the use of 
anti-friction rollers. The patentées, after fuUy describing the gên- 
erai features of their invention, say, in a separate paragraph, as 
follows : 

"In some cases • « * it may be found expédient to journal antl-frlc- 
tlou rollers in the extended ends of the tlp-holders. ♦ » * When thèse 
rollers are employed, the friction of the extended ends upon the walls of the 
groove when the shade Is tllted Into an abnormal position is reduced to a 
minimum aijd the shade will right itself, even though the sprlng pressure 
be excessive, owing to carelessness or unsklUfulness in construction," 

Then follows the statement first quoted. That the use of a harder 
material than leather is only contemplated when rollers are used 
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is clear from the concluding sentence of the foregoing paragraph, 
which is as follows: 

"Thus the provision of the antl-frictlon rollers permlts a wlder range ot 
sélection of materlal and compensâtes for carelessness or laek of skill in con- 
struction," 

The whole patent is predicated upon the accomplishment of 
"the feature of self-righting, which forms the important part of our 
invention" — a construction in which tliere is the antithesis between 
one set of friction tips normally in contact with the bottom of the 
grooves and another set of nonfrictional bearing points normally 
out of contact. Thus "the métal surfaces" of thèse latter points 
are described as "having small frictional holding power," the tips 
as "friction tips of leather," and the two are contrasted thus: "The 
métal has very slight frictional power as compared with the leath- 
er." And complainant's expert says: 

"The instructions ail through the patent are undoubtedly that by selecting 
a good frictional materlal for the holding tipis and good antl-frictional ma- 
terlal for the rocking extensions, good and satisfactory results are reaehed." 

It is clear, therefore, as stated by defendant's expert, that "this 
différence in the frictional holding power of the two sets of contacts 
is the mechanical basis and essence of the invention of the patent 
in suit." 

That the patentées did not conceive of or disclose a head formed 
out of solid projections of the same métal is further indicated by the 
provision in daim 4 that the tips shall be "mounted in said heads," 
and by the fact that every friction tip described or illustrated in the 
patent is stated or shown as made of separate pièces of leather or 
rubber inserted in the head. We conclude, therefore, that the de- 
fendant's fixture, comprising a head constructed throughout of one 
material, does not infringe the claims in suit. 

The decree is affirmed, with costs. 



AMERICAN ELECTRIC NOVELTT & MFG. CO. V. HOWARD ELECTRIC 

NOVELTY CO. 

SAME V. STEIN & LANGLOS ELECTRIC MFG. CO. 

(Circuit Court of Appeals, Second Circuit April 19, 1905,) 

No. 182. 

1. Patents— Invention— Electkic Hand Lamp. 

The Misell patent, No. 617,592, for an electrlc devlce used In a hand 
lamp, is void for lack of invention. 

2. Same— Electhio Batteet. 

The Hoggson patent, No. 520,429, for an electrlc battery which is porta- 
ble and adapted to a number of uses where a small battery is desired, 
was not anticipated, and discloses patentable invention. While the in- 
vention is not a fundamental one, the devlce is useful, and wlthin the 
narrow sphère of Its usefulness the patent is eutitled to libéral treatment 
and a llmited range of équivalents. Also Iield infringed. 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 
137 F.— 58 
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On appeâl from filial decrees of the Circuit Court of the Southern 
District of New York, dismissing bills for the infringement of let- 
ters patent, No. 520,429, granted to Hoggson, May 29, 1894, and 
No. 617,592, granted to Misell, January 10, 1899, for an electric 
battery and an electric device, respectively. The opinion of the 
Circuit Court will be found at 131 Fed. 495. 

Arthur v. Briesen, for appellant. 

John T. Booth, Edward S. Beach, and N. L. Frothingham, for 
appellees. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. We fully agrée with the judge of the 
Circuit Court in thinking that the prior décisions of this court and 
of the Circuit Court in the Newgold Case, 108 Fed. 957; Id., 113 
Fed. 877, 51,C. C. A. 5Q1, are conclusive as to the invalidity of the 
]\Iisell patent. In that case the third claim only was involved. In 
the présent case the first, second and fourth claims are involved, 
but thèse claims contain no élément which is not directly or by 
implication found in the third claim. That clâim having been de- 
clared invàlid we think the other claims must fall with it. No 
patentably nbvel feature is disclosed in any of them, 

The Hoggson patent for an electric battery remains to be con- 
sidered. The object of the patentée was to provide a light, port- 
able, chèap and easily constructed réceptacle for holding a battery 
having a number of cells. Other features of the device are that 
it can be handled readily, transported and used in varions ways 
as, for instance, in the legof a table or other similar upright, with- 
out a spécial support therefor. An alleged novel feature is that 
electrical connections b^tween the battery cells is provided with- 
out the use of bolts, screws or wirès so that the cells may be re- 
moved and fresh ones substitutëd expeditiously and without inter- 
férence with the work of the battery. The cells may be wet or 
dry, with metallic or carbon jar, thus enabling the positive pôle 
of oiie cell to be connected with the négative pôle of the next cell 
by means of a metallic clamp of springy material, which rests upon 
the terminal of the cell beneath. The lowermost cell rests upon 
and is in contact with a spring plate, which is secured to a metallic 
spider, which constitutes the bottom of the battery holder. A rivet 
unités and electrically connects the spring plate, spider and one or 
more conducting wires. The battery holder consists of a tube 
of insulating material, the metallic spider and a top ring. The 
conducting wires extend from the rivet to the periphery of the 
spider and from thence on the opposite side of the holder to the 
ring at the top, thus acting as conductors of electricity and also 
serving to unité the parts. The top ring is provided with a ter- 
minal, which, with the terminal of the top cell, are the points with 
which the wirès which conduct the current connect with the ba,ttery. 
One of thèse wires is provided with a thimble-shaped part, which 
can be rèàdily slipped on the terminal on the top ring and the 
other wire is provided with a spring clamp which is sprung on the 
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other terminal. The spring clamps are said to be désirable be- 
cause they form good connections and are net likely to get loose 
when expanded, contracted or vibrated, which is apt to be the 
case when nuts, bolts or screws are employed. 

The patent has four claims, ail of which are involved. They are 
as follows : 

"1. The herein described electric battery the same conslsting of the vertical 
séries of cells, the containiiig-tube of non-conductor material, the plates at 
the ends respectively of said tube, and the wires on the opposite sides of 
said tube electiically eonnected to the upper case-plate, said cells being elec- 
trically eonnected with each other In séries, the lowermost cell being elec- 
trleally eonnected with said wires, and the uppermost cell and the upper 
case-plate being respectively provlded with terminais, substantially as de- 
scribed. 

"2. ïhe combination of the cells arranged in a vertical séries and elec- 
trically-connected as described, the case O having the tubular part ci and 
the end plates c and c2, the spring plate B, secured to plate o by the boit, D, 
and the wires E, E, on the opposite side of the tube substantially as de- 
scribed. 

"3. A battery tube of non conductor material, the plates at the end of said 
tube, the upper of conducting material, and the wires uniting said tube and 
plates, said wire made of conductor material and electrlcally eonnected to the 
upper plate and provlded with means for engaging the terminal of the lower- 
most cell. 

"4. In an electric battery having cells arranged In séries and eonnected 
by adjacent terminais the combination of the spring-clamp a the cell above 
or beyond said clamp, and the terminal oi, of the adjoining cell, substantially 
as described." 

The défendants insist that the daims are invalid for lack of pat- 
entability and that in no event do the défendants infringe. No 
référence was cited against the application in the Patent Office. The 
only changes were in compliance with the suggestions of the ex- 
aminer to make the claims more perspicuous and complète. The 
complainant is not seeking to include anything which the applicant 
abandoned in the office in order to secure the granting of the pat- 
ent. 

The prior art, so far as appears from the record, is confined to 
three patents; one United States patent and two English patents. 
The first of thèse was granted to Roovers, December 29, 1891, for 
an electric trick cane or toy. The patentées say : 

"To make the electrieal apparatus operative, the cane wlll be placed upon 
the ground and the pin pulled upward. When this Is done a shock will be 
obtained from the Inductlon-coil. Of course it will be better to place the bot- 
tom of the cane in some moist place to obtain good contact." 

The ambition of the inventors, though not particularly lofty, 
culminated in seeming failure and disappointment. The electric 
cane was not a success and the public concluded to get on without 
it. The price was prohibitive and only about half a dozen canes 
were made in ail. The spécification describes an exceedingly com- 
plicated device and we think the prépondérance of the testimony 
is to the effect that it was an inoperative device; certainly so, 
if applied to the lamps in controversy. It does not hâve the non- 
conducting containing holder, the end plates, the terminais, the 
spring clamps or the wires on opposite sides of the holder, as shown 
in the Hoggson patent. 
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- Levi's English patent of 1893 is aiso for a walkîng stick and other 
similar articles, such as alpenstocks, riding whips and umbrellas 
This is a much closér référence than the Roovers patent, but it 
falls far short of anticipating, for the reason that it shows the old 
wire and binding post connections. As stated by complainant's 
expert : 

"A mère glance at the drawings of the LevI patent will show that tha 
Levi battery cells wlth their surroiiuding paper vvrapper could net be placed 
îHto the handie part of a hand lanip and there perform their functions, un- 
Icss the wlre connections were flrst made. How thèse are to be made, is not 

stated." 

Von Horvath's patent was also granted in England, in 1892, for 
a walking stick having an incandescence lamp in its head. This 
construction is suificiently described by the first claim, which is as 

follows: 

"1. A walking stick having in its héad or knob an incandescence lamp whoso 
filament connects together the pôles of a galvanic cell or battery arrangwl 
inside the stick, the parts being so arranged that when the stick is earried 
in an upright position, the liquid coiiductor does not reach the électrodes but 
when the stick is inelined or iuverted the liquid will corne into contact with 
the électrodes whereby the Incandescence lamp will be caused to glow sub- 
stantially as described and illustrated." 

That this is not the structure in suit is apparent even to a layman. 
We cannot resist the conclusion that Hoggson has made a new, 
useful and patentable advance in the art; he has constructed a com- 
pact, durable, cheap, efficient and simple battery which can be 
safely transported and easily connected with the desired translating 
device. When this is accomplished it opérâtes at once. It is a 
device which without any change can, for instance, be placed in 
the lamps of the complainant and défendants and immediately per- 
form its fuhctions. Wê are unable to find a structure containing 
such a cômbination in the prior art. It is in no sensé a fundamental 
invention but within the narrow sphère of its usefulness it is en- 
titled to libéral treatment and a limited range of équivalents. 

The cômbination of the first claim contains the following élé- 
ments: First. The vertical séries of cells. Second. The contain- 
ing tube of nonconductor material. Third. The plates at the ends 
respêctivelyiof îsaid tube. Fourth. The wires on the opposite sides 
of said tube, thé cells electrically connected with each other in 
séries. Fifth. The lowermost cellbeing electrically connected with 
said wires. Sixth. The uppermost cell and the upper case-plate 
being respectively provided with terminais. That the défendants' 
batteries embody this cômbination cannot be controverted unless 
the claim be destroyed by limitations not required by anything in 
the spécification, or the prior art. The same is true of the other 
claims of the patent. We think the assignments of error sufficient- 
\y présent the complainant's contention that ail of the claims of the 
Hoggson patent are valid. 

It follows that the decree of the Circuit Court must be reversed 
without costs, and the cause is remanded to the Circuit Court with 
instructions to enter a decree upon the claims of the Hoggson patent 
for an injunction and an accounting, but without costs. 
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THOMSON-HOUSTON ELECTRIC CO. v. DAYTON FAN & MOTOR CO. 

et aL 

(Circuit Court, S. D. Ghio, W. D. Noveuiber 2, 1903., 

No. 5,209, 

1. Patents— Inï-ringement—Electeic Motors. 

The Thomson patent, No. 363,186, for an electric motor, held valld, as 
agaiust the défense of insulHciency of description, and also infrlnged. 

2. Same. 

The Thouison & WIghtman patent, No. 399,801, and the Thomson patent, 
No. 428,650, both for Improvements on the eloctromotor of the prior Thom- 
son iîatent. No. 363,186, construed, and both lield infrlnged. 

In Equity. Suit for infringement of letters patent No. 363,186, 
for an electric motor, granted to Elihu Thomson May 17, 1887 ; 
letters patent No. 399,801, granted to Thomson & Wightman March 
19, 1889, and No. 428,650, to Thomson, May .27, 1890— both for im- 
provements on such motor. On final hearing. 

Fish, Richardson & Storrow and Morrison R. Waite, for com- 
plainant. 

Albert H. Walker, for défendants. 

THOMPSON, District Judge. This is a suit to enjoin the in- 
fringement of letters patent Nos. 363,186, 399,801, and 428,650. 

1. Letters patent No. 363,186 were granted to Elihu Thomson, 
for an alternating-current motor device, May 17, 1887, upon an ap- 
plication filed January 26, 1887. The claims of this patent, known 
in this litigation as thé first Thomson patent, alleged to hâve been 
infringed by the défendants, are as follows: 

"(1) An electromotor device for producing cmitinuous movement in the 
same direction, consisting. essentially, of a closed circuit conductor such an 
deseribed, and an inductive agent of alternately opposite polarity acting on 
said conductor, said conductor and inducing agent, one or both, belng mov- 
able, as and for the purpose set forth. 

"(2) An electromotor device consisting, essentially, of an endless conductor 
of copper or other diamagnetic materlal, as deseribed, and an inductor aCtlng 
on the same in the uianner deseribed to set up rapld indnced alternatlons 
of current, whereby a continuous repulsion and conséquent movement of tlic 
parts away from one another may be produced. 

"(3) An electromotor device consisting, essentially, of a means for pro- 
ducing rapid alternations of electric or raagnetic polarity, and a closed-circuit 
conductor arrangea in inductive relation to the same. and adapted, as deserib- 
ed, to carry induced currents, whose self-induction will cause them to be car- 
ried over to the phase of active repulsion by the inductor. 

"(4) An electromotor device consisting. essentially, of a coil carrying an 
altornatlng electric cin-rent. a closed-circuit conductor arrangod within the 
Inductive influence of the magnetic field e.vcited by said alternations, and a" 
iron core for said exciting-coil. 

"(5) The combination, with an alternating-current conductor, of a larainaterv 
or subdivided closed-eircnit conductor of high conductivity and self-induction, 
arranged in inductive relation to the magnetic field excited by the conductor 
carrying the alternating current one or both of said conductors beiug properly 
mounted to move with relation to ono another under the répulsive action pro- 
duced through the alternating and inducod currents." 
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Thèse claims, and paragraphs 2, 3, 4, 5, 7, and 8 of the spécifica- 
tion of the patent, fully describe the invention. The paragraphs of 
the spécification referred to are as follows: 

"My invention relates to a means for producing motion by the agency of 
alternating electric currents or alternating magnetic fields. 

"I hâve discovered that, if a closed-circuit eouduetor of sufficiently low 
résistance and sufficient self-induction be placed in such relation to an alter- 
nating-current circuit or to an alternating magnetic field, alternating currents 
of consi(J^'able self-inductive power will be Induced In sald conductor, and if 
said conductor and the devlce, whether coil or magnet, acting inductively on 
the same, be properly moùnted, so as to be movable, a continuons motion in 
the same direction may be produced, slmilar to that produced by the attrac- 
tion of a core or armature by the agency of a continuous current, to the de- 
flection of an Iron needle by a continuous current, or to the continuous rota- 
tion of an armature-coil, as in the case of a continuous-current electric motor. 

"My Invention may be carried ont by the employment of an alternatins- 
current coil acting directly to induce currents in the closed-circuit conductor; 
or said alternating-current coil may be utilized in producing rapld alteruatious 
of magnetic polarity in a mass of iron, which mass, or the alternating mag- 
netic field produced by said mass, may act on the olosed-circuit conductor in 
nroper way to set up alternating currents In the latter, the résultant motive 
effect of which I find to be a tendency to continuous movement of the two 
I>arts with relation to one another, instead of a movement flrst in one and 
then In the other direction; or the alternations of magnetic state in the in- 
ductive fleld of the closed-circuit might be produced in any other way, Instead 
of by a coil directly or a stationary core of iron. the only conditions being 
that the magnetic flelds of alternately-opposite sign shall be of proper kind 
to set up strong induced currents in the closed conductor, and that the alter- 
nations shall be of sutîicient rapidity to resuit in a considérable lapping of 
each induced current through self-induction upon the magnetic fleld by which 
the succeeding induced current is set up. 

"In the simplest form of my Invention, I employ a coll of wire carrylng an 
alternating current, and a closed-circuit conductor placed In proper relation 
to the coil to hâve alternating currents set up In it. I flnd that the effect 
of the alternating currents in the coil of wire Is to cause a continuous strong 
repulsion of the closed-circuit conductor, due to the self-induction of the in- 
duced currents and their conséquent tendency to be prolonged beyond the 
point of change of the Inducing agent. 

"Eeferring to Fig. 1, P indicates a coil of insulated wire arrangea to be 
traversed by alternating currents of moderato rapidity. C indicates an outer 
cyllnder or tube of good conducting material, such as copper. The conductor, 
C, or the coll, P, being mounted so as to be movable, It wlll be found that the 
passage of the alternating currents in P will cause a mutual repulsion in the 
directions Indlcated by the arrows. Such repulsion will be absent only when 
the center of C is exactly coïncident with the center of P, so that there will 
be an equality of répulsive effects in both directions. The closed conductor 
or caslng, C, may be made quite thick, so as to carry a very strong Induced 
current. A vlgorous thrust may then be obtalned by the employment of strong 
alternating currents in the coll, P. 

"The action is, I believe, due to the self-Induction of the currents induced 
in the conductor, C, 0, whereby such currents are continued beyond the point 
of change of intensity and polarity in the inducing alternating currents cir- 
culating in coil, P. so that vvhere attraction would resuit repulsion is pro- 
duced, such repulsion occurring at and near the time of maximum currents 
in the coil, P, and conductor, C, while whatever attractions occur exist near 
the zéro of currents in both C and P, If an iron core, I, of iron wires or 
sheet iron, be added, as Indlcated In Fig. 2, the effects will be greatly inten- 
sified." 

The remainder of the spécification points out how the device 
may be made and used. 
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Of the défenses set up in the answer, but two are relied upon, 
namely, first, that the description of the invention in the spécifica- 
tion of the patent is insufïicient to enable any person skilled in the 
art to make or use the same; second, noninfringement. 

In support of the first of thèse défenses it is urged that the case, 
so far as it is founded upon letters patent No. 363,186 — 

"Rests upon the device shown in figure 15 of the drawlngs of the patent, and 
upon claims 1, 2, 3, 5, and 6 of the patent, and upon the following paragraphs 
of the spécification of the patent: 

" 'A motion of rotation may be obtained by the devices already described by 
mounting the induciiig coil, or the coil or the conductor in which the induced 
currents are excited on an axis, as indicated in Fig. 15, where the closed- 
cireuit-conductor, C, C, is mounted on an axis (indicated at T). 

" 'When alternatiiig currents ciroulate in coil, P, the conductor, C, wlll be 
deflected to a position at right angles to the plane of the coil, P, as indicated 
by the dotted linos, K, K. Tlie coil, P, niight be used as a closed-circuit con- 
ductor, and alternating currents passed through the coil, C, with a similar 
resuit.' 

"If the alternating-curwnt coil and the closed-circuit conductor or eoils or 
their current planes exact)}' eoincide, tbey will remain at rest; but a very 
slight displaeement will glve rise to a deflection to one side or the other, 
wbieh will be continued until the coils are at right angles to one another." 

It is further urged that a device made in conformity with that of 
figure 15 will not be operative, and that the armature, if put in mo- 
tion by external means, will not revolve continuously under the in- 
fluence of the alternating current in the magnet coil, P, but will 
turn only through a quarter of a révolution, and then stop. On 
the other hand, the claim of the complainant is that, if given a start 
sufficiently strong to carry it past the "dead point," it will continue 
to run and rotate indefinitely under the influence of the alternating 
current in the magnet coil, P. To détermine the fact thus put in 
issue, the défendants caused three machines to be made in substan- 
tial accordance, as it is claimed, with Fig. 15 of the patent, and 
thèse machines were introduced in évidence, and the makers there- 
of testified that when tested they were found to be inoperative; 
that, although given a strong start, they would rotate only for a 
short time, and then stop. The complainant made four such ma- 
chines, and the maker testified that, when given a sufiîcient start, 
they ran continuously as long as the alternating current was main- 
tained in the field coil. Two of thèse machines (complainant's 
Exhibit Motor No. 4 and defendant's Exhibit Parry's Apparatus) 
are conceded by both parties to be "made in undebatable conformity 
with that of figure 15 of the patent"; and at the hearing thèse ma- 
chines were exhibited to the court, and, the current being applied, 
both were successfuUy operated at a high rate of speed. The évi- 
dence therefore fails to support this défense. 

But the défendant dénies that its device, complainant's Exhibit 
Defendant's Motor, infringes letters patent No. 363,186. The de- 
vice of tlie défendant is an alternating current electric motor of the 
induction type. It has a coil carrying an alternating electric cur- 
rent; a closed-circuit conductor of copper, or, rather, a séries of 
such conductors, within the meaning of claim 5 of the patent; 
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an inductive agent of alternately opposite polarity actîng on such 
conductor, the conductor being movable rotatably; and thèse are 
tneans for producing induced circuits of rapid alternations, whose 
self-induction will cause them to be carried over to the phase of 
active repulsion by the inductor. The iron core for the exciting 
coil will be found in the polar projections of the field magnet. In 
short, it embraces ail the éléments of claims 1, 2, 3, 4, and 5 of the 
patent, and there can be no classification of induction motors, such 
as is suggested by counsel for the défendant, which would relieve 
the défendant from liability for the infringement of thèse claims. 

But it is alleged that the facts relied upon to show infringement 
will equally show infringement of the Tesla patents, Nos. 511,559 
and 511,560, and that this court has heretofore found that the de- 
fendant's device infringes thèse patents; the suggestion being that 
a finding in favor of the complainants in this case would be incon- 
sistent with the former finding. No défense is set up in the answer 
to warrant this suggestion, but it could not be entertained if it were 
properly before the court. Letters patent Nos. 511,559 and 511,560 
do not necessarily employ the Thomson invention. The purpose of 
one of thèse patents is to start a single-phase motor by employ- 
ing the Tesla field of rotating polarity, and, when given speed is 
attained, to continue the rotation by alternating the pôles ; and in 
the other, to dîstribute the currents to the motor circuits by the 
Tesla method of dérivation from a single original source — a single 
line of transmission from the generator — and thèse purposes can 
be accomplished without infringement of the Thomson patent. 

2. Letters patent Nos. 399,801, issued to Thomson & Wightman, 
and 438,650,' issued to Elihu Thomson (the first dated March 19, 
1889, and the second dated May 37, 1890), in the language of com- 
plainant's counsel — 

"Relate to appliances auxUiary to, or împrovements upon, those used in ef- 
fectlng rotation in accordance witli the invention of the first Thomson patent 
in suit, and adapted to aet to give a directive start to the rotation of the 
movable member of the motor." 

The claims of thèse patents alleged to hâve been infringed are 
claims 13 of No. 399,801, which reads as follows : 

"(12) The eombination, with an alternating Inductor, of a local phase dis- 
torter or modifier and an armature subjected to the simultaneous action of the 
inductor and the distorter or modifier." 

And claims 1, 3, 5, and 6 of No. 438,650, which read as follows : 

"(1) The eombination, with an alternating inductor, of an Induction modi- 
fier or retarder located to one side of the gênerai magnetic axis, and serving 
to produce a compound field of alternating Induction whose parts differ or are 
displaced in phase. 

"(2) The herein-described method of producing two sets of magnetic alter- 
nations dilïering in phase at the free pôle of an alternating coil or magnet, 
consisting in- shading or inductively retarding the alternations in a part of 
said magnetic field to one side of the gênerai magnetic axis, as and for the 
purpose described. 

• ••*«•••••** 

"(5) The eombination, with a magnet producing an alternating magnetic 
fleld having parts lying in the same gênerai plane trans verse to the gênerai 
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raagnetic axis, differing or displaced In their phases of alternations, of an 
armature In the field of Inductlve Influence of said magnetic field, as and for 
the purpose descrlbed. 

"(6) The combina tien, with an alternatlng magnetic fleld, of a modifier or 
retarder operating upon a portion of the fleld to one side of the magnetic 
axis to produce a lagging in the alternations, and an armature placed within 
the eompound fleld thus produced, which fleld has, as descrlbed, adjoining 
portions in whIch the alternations bave their phases displaced." 

The Thomson & Wightman device employs two field currents, 
alternating currents, one transmitted from an external source to 
coil, P, by which the other is induced in closed-circuit coil, S. The 
coil or magnet, P, is designated as the inductor, and the coil, S, as 
the modifier or retarder. Both coils are wound on the same pole- 
piece. The two currents differ in phase, owing to the self-induc- 
tion of the induced current. "The conséquence of this is that the 
alternations of the inductive field, of whatever nature that field 
may be, over or in proximity to the conductor, S, will be retarded 
from the time of development of the field of the inductor at those 
points not influenced by said conductor, S, or where the coil. S, is 
not applied, so that in efïect there is produced in juxtaposition a 
eompound field of induction, having alternations with a displaced 
development of field or phase. The retarder, S, is preferably ap- 
plied, as shown, at or near one end of the inductor, P. The effect 
of the retarder applied to a part of the inductor as shown may also 
be considered as resulting in the production of a conséquent pôle 
or magnetic pôle, which is the résultant of the currents in the in- 
ductive band or circuit. S, and in the coil, P, such magnetic pôle, 
however, changing constantly in intensity or position, while at the 
same time the magnetic effects develop themselves during the flow 
of alternating currents in the coil, P, in différent times or intensi- 
ties at varions parts of said coil." Now, if an armature, such as is 
employed by the défendants in their device, "be mounted so as to 
be free to turn in a position where it will be subjected to the action 
of the two parts of alternating field produced by the modif3àng 
action of the conductor, S, and by the opérations of the portions of 
conductor, P, not subjected to the action of S, or subjected in a less 
degree to such action, currents will be induced" in the armature, 
which will resuit in the rotation of the same. By this method the 
équivalent of the Tesla field of rotating polarity, or progressive 
shifting of the pôles, is produced; but the Tesla method, as shown 
in letters patent Nos. 382,279 and 555,190, for the individual and in- 
dependent action of the field currents upon the armature, is not 
found in the Thomson & Wightman device, nor is the eompound 
simultaneous action of the field currents upon the armature of the 
Thomson & Wightman device found in the Tesla method, nor is the 
winding of the coils on the same pole-piece found in the Tesla 
method. 

The characteristic and essential features of the Thomson & 
Wightman invention are the overlapping or superposition of the 
two coils on the same magnet, and the eompound simultaneous 
action of the fluxes upon the armature, as distinguished from the 
winding of the coils on separate pole-pieces, and the individual and 
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independent action of the fluxes in the Tesla devices. The Thom- 
son & Wightman method is used in the défendants* device, and they 
thereby secure a material advantage, by being able to employ ail 
the pôles after the stàrting circuit referred to by complainant's 
expert as the "green circuit" is eut out, whereas, if they followed 
the Tesla method, they would be able to employ but one-half of the 
pôles. The défendants' device employs the Tesla fîeld of rotating 
polarity, or the équivalent thereof, but uses the Thomson & Wight- 
man method of obtaining it; and the défendants thereby secure 
a material advantage not known to the Tesla method, and cannot 
escape liability for the infringement upon the ground that they hâve 
heretofore been held liable for the infringement of the Tesla patents. 
The second Thomson patent is for an improvement upon the 
Thomson & Wightman invention, which consists essentially in 
applying an induction modifier or retarder to a part of the field of 
induction lying to one side of the gênerai magnetic axis of the in- 
ductor. , 

The défendants seek to distinguish the method of their device 
from that of the Thomson & Wightman and the second Thomson 
patents, upon the ground that ttie current in the stàrting coils is 
not induced by the current flowing in the primary coils, which com- 
plainant's expert désignâtes the "blue coils," but is derived from 
that current by the Tesla method, whereas in the device of the 
Thomson & Wightman and the second Thomson patents the current 
in the modifying coil is induced by the primary current from the 
generator. This method of supplying the current for the modifier, 
however, is not an essential feature of the invention of Thomson 
& Wightman and the second Thomson patents. The inventions 
covered by thèse patents assume the présence of the current in the 
modifier through some or any of the then well-known methods of 
suppl3nng it, and the choice of one rather than another will neither 
add to nor detract from the invention. The methods by induction 
and by dérivation were then known to the art, and the inventors 
were free to choose either one. 

A decree will be entered for the complainant as prayed in the 
bill. 



WEST BOTLSTON MFG. CO. et al. v. WALtACE, 
(Circuit Court, D. Massachusetts. May 10, 1905.) 

No. 1,725. 

Patents— Tenting Cloth— Validity— Novelty. 

Patent No. 718,499, for tenting çlotli, to be used to cover tobacco and 
otlier plants, held void for want of novelty, both In the éléments used 
to constltute the product, and in the comblnation thereof. 

Harrie E. Hart, for complainants. 
Richardson, Herrick & Neave, for défendant. 

HAL,E, District Judge. This suit in equity is brought fer the 
infringement of letters patent No. 718,499, issued to Ariel Mitchelsen 
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on January 13, 1903, for tenting cloth. The invention relates to 
the growing of tobacco, an industry which is now carried on in the 
Connecticut Valley. In this industry, it becomes necessary to 
cover the tobacco plants with tenting cloth. It has been found 
that the soil of certain parts of the Connecticut Valley is adapted 
to the raising of a tobacco leaf for wrapper purposes. To get 
the best results, it has beèn found necessary to grow the tobacco 
from which this leaf is produced under a cover, in order to af- 
ford a protection to the crop against the efïects of the severe wind, 
bail, and rain storms which fréquent the Connecticut Valley. A 
cloth was required to cover a large fîeld of tobacco. The principal 
requirements of the cloth were that it should permit free access 
of the sun and moisture to the plants underneath; that it should 
distribute the moisture evenly gver the ground, and at the same 
time be strong enough to act as a substantial protection to the 
crop in times of storm. For this purpose cheese cloth was first 
used. This was not heavy enough, and afterwards a cloth known 
to the trade as "G. B. Cloth" was used, which was somewhat 
lieavier and stronger than the cheese cloth, and of more open mesh. 
This G. B. cloth was a staple article of manufacture used by buck- 
ram makers in manufacturing hats and caps, and was not altered 
in any way when used to cover tobacco fields. The method of 
covering the field with tenting cloth is substantially as follows : A 
framework is erected, comprising rows of wooden posts set 16J4 
feet apart, and extending 9 feet above the ground. Stringers set 
on edge are secured to the tops of the posts in each row. The 
cloth is woven of such a width that when drawn taut its edges 
will corne on the tops of the stringers, where they are secured by 
Staples or by looping the edges over hooks. Around the sides of 
the field a baseboard is provided, and cloth is run from the top of 
tlic tent to this baseboard, forming side walls. 

The patent in suit is described in the spécification as being for 
•'certain new and useful improvements in tenting cloths, by which 
term is meant cloth adaptable for use as a protecting cover over 
fruits, vegetables, etc., which are grown out of doors, and par- 
ticularly for a cover for growing what is known as 'shade-grown 
tobacco.' * * * The cloth, which is especially prepared for thèse 
uses, is manufactured specially of extra width, and is put up in 
considérable lengths, supported on a framework of some sort." 

To show precisely to what end the patentée was working in or- 
der to produce the product which he has patented, we quote quite 
fully from the spécification : 

"Tbe cloth which up to this tlme has been used for this purpose is in a 
majority of cases what is commonly Icnown as 'cheese cloth,' being a loosely 
\\ oven fabric. It has been found in praetice that this cloth is not practlcal 
for siKh uses, for the reason that it is not strong enough to resist the ex- 
cessive strains put upon it in times of wind, rain, or bail storms. The cov- 
ers, when made of this material, bave in many cases been entirely ruined, 
for the reason that, if a small tear is started, there is nothing to stop its 
lieing enlarged when the wind gets under the cover. * * * p^t In addi- 
tion to tv,e storm-resistlng feature, which is necessary In tenting cloths, there 
are other important qualifies which it is absolutely essential the covers 
sball hâve to be adaptable for this use. They must be loosely woven, so as 
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to allow the pénétration of the sun and the sievlng o( the water equally over 
the groand, and also hold the sun's warmth, in order to bring about, as near 
as possible, tropical conditions. • • • Thèse serions defeets in the fa- 
brles which are used at the présent tlme as tenting cloths hâve deterred 
many from undertaklng the growing of plants under cover, because of the 
liablllty of the destruction of their covers, and those who hâve nndertaken 
the growing under covers hâve been subject to so much extra expense on ac- 
oount of the destruction of their covers that the profits on their labors hâve 
been materially reduced. Having knowledge from aetual expérience of the 
many defeets of the cloth used at the présent tlme for tenting purposes, I 
hâve devised the hereln deseribed and illustrated tenting cloth, whlch has 
ail of the necessary features as to the admission of sun, rain, etc., and whlch 
is sultably strengthened, so that It will suceefssfully withstand unusual strains 
put upon it In times of storms. * • * The main body of my fabrie is 
loosely woven, as shown at C, in order to permit of the admission, under 
proper conditions, of sun and rain. • * • One part of my invention ré- 
sides In the pecullar construction of the selvage edges, as is clearly Illus- 
trated in the drawing. Instead of tlie ordlnary selvage, as the term is 
commonly used, I make a selvage of substantlal breadth at eaeh edge of the 
cloth, and in this selvage I incorporate a number of eords or threads, which 
are of substantially larger size than the threads of the fabrie. Thèse cords 
are preferably arranged near one another, as shown at E, and are woven 
iuto the fabrie. It should be understood that thèse cqrds are distinct and 
separate from the selvage proper. At intervais along the fabrie it is strength- 
ened by Increasing the number of weft threads as Indicated at G. The enda 
of thèse weft threads are woven about the cords, E, whlch form a substantlal 
anchor to support and hold them. The effect of this construction is to pro- 
duce a fabrie which in the main is loosely woven for the purposes already 
specified — especially for the diffusion of Ilght and the spreading of the rain 
— and whlch Is strengthened in a pecullar manner in rectangular sections. 
The partlcular advantage derived in the use of such a tenting clotb arlses 
from the fact that when a small tear occurs in any one of the rectangular 
sections, and is enlarged by any extraordinary straln, it can extend only as 
far as the selvage edges or the strengthened weft sections. When the tear 
reaches the strengthened weft sections, of course there is considérable straln 
brought on thèse weft threads ; but they, being woven about the cords in 
the selvage, are flrmly anchored and capable of wlthstanding the straln." 

The sole claim in the patent is as foUows: 

"The herein-described improved tenting cloth, having a body part formed 
of loosely woven warp and weft threads, sald weft threads being Increased 
in number ^t Intervais, the warp threads being Increased in number at the 
edges of the fabrie, and strengthening cords of greater size than the said 
warp threads arranged at the edges of the fabrie." 

The four éléments of the claim, then, are, iàrst, the body por- 
tion of loosely woven warp and weft threads; second, the weft 
threads increased in number at intervais, so as to form strips of 
greater strength than the body of the materiàl; third, the warp 
threads increased in number at the edges of the fabrie to make a 
substantlal selvage ; fourth, the strengthening cords of greater size 
than the warp threads, arranged at the edges of the fabrie. 

The principal défense relied upon is that thé patent is devoid of 
novelty. The patent is upon a product or structure. It is urged 
that this structure does not présent any features which are novel, 
in view of the cloths which had been in use at the time of the issue 
of the patent. The testimony tends to show that there had been 
used in the neighborhood of the patentée, and with his knowledge, 
loosely woven cloth with increased warp threads, forming a selvage, 
and that this selvage was sewn afound a strengthening cord. 
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This selvage was of a narrow character, but it is urged that the 
patent does not call for any particular width of selvage. The testi- 
mony shows that the cloth in use contained every substantial feature 
of the patentee's cloth, excepting the strengthening strips across 
the weft. Another feature of the tenting cloth which constitutes 
the productof the patent is the strengthening cords in the selvage, 
of larger size than the warp threads. It is urged that thèse strength- 
ening cords hâve no other function than the strengthening cord 
around which the selvage was sewn in the cloth in use before the 
issue of the patent. 

By examination of the progress of the patent through the Patent 
Office, it appears that the claim as originally presented in the patent 
was at fîrst rejected on référence to a former British patent. The 
words upon which the rejection was based were in claim 3 : 

"A looee woven textile (abric havlng cords Incorporated in the selvage, 
and also havlng at intervais an increased number of weft threads engaging 
Kuch cords, substantially as described." 

The claim was finally approved and the patent granted upon 
the claim being amended so as to specify that strengthening cords 
are of "greater size than the said warp threads." It is urged 
in behalf of the défendant that this action of the Patent Office makes 
it apparent that an increase in number or density or closeness of 
the warp threads, without an increase in size, as compared with 
those used in the main body of the fabric, is not patentable, espe- 
cially in view of the state of previous knowledge upon the subject, 
as shown by former patents, and as shown by the examination of 
former fabrics. It is urged that such increase in number or den- 
sity or closeness of the warp threads is not the same as cords of 
greater size than the warp threads, even though the increased 
number or density of the warp threads may serve functionally 
the same purpose of increasing the strength of the fabric at the 
point where they are used. In référence to the use of strengthening 
cords in the selvage, the testimony shows that Mr. Mitchelsen, the 
patentée, was fully advised before obtaining his patent that the 
use of a cord in the edge of tenting cloth was old. There can be 
no doubt but that one Pinney used the G. B. cloth with cords ar- 
rangea at the edge as early as April, 1901. 

With regard to the increase in number and density or closeness 
of the weft threads, thereby making strips or bands of increased 
strength across the cloth, it is insisted that this use is old, it being 
found in mosquito netting and in other fabrics brought before us. 

We cannot escape the conclusion that every élément of the 
tenting cloth which constitutes the product for which the patent 
in suit is obtained is old. Is there such a combination of old élé- 
ments in the product brought before us as to produce a new re- 
suit? 

In the history of the art of growing tobacco under cover, cheese 
cloth was at first used. Afterwards the G. B. cloth was the 
fabric employed by tobacco growers for this purpose. This cloth 
was an improvement upon cheese cloth. The fabric brought before 
us in the patent in suit is an improvement upon G. B. cloth. But 
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every improvement in an article is not patentable. Such improve- 
ment must be the product of an original conception and of an in- 
ventive thought. Is the fabric before us the product of an orig- 
inal conception and of an inventive thought? In this case, a com- 
bination patent for a product is claimed. The combination is, as 
we hâve said, first, the loosely woven warp and weft threads form- 
ing the body of the fabric; second, the weft threads increased 
in number at intervais, forming strengthening bands across the 
cloth ; third, the warp threads increased in number at the edges, 
forming a stronger selvage; and, fourth, the strengthening cords 
of greater size at the edges of the fabric. It is apparent that every 
élément in this combination is old. Do the old éléments, when 
brought together, produce a new resuit? This test may be ap- 
plied to a patent on a machine more readily tlian in case of a 
product patent. It can generally be decided whether any old élé- 
ment in a machine, when brought in combination with other élé- 
ments, continues to perform its old function, or whether it pro- 
duces a new resuit. But in case of a product, namely, of a 
fabric constituting a patent, it can never be invention to add an 
élément like a strengthening cross-band which simply performs its 
old function. Such strengthening bands across a fabric were un- 
questionably old. It is difficult to see how they achieve any new 
resuit in the combination in which they are placed in the patent 
in suit. vSo with référence to the larger strengthening cords in the 
selvage. This introduces no new élément ; and we cannot see how 
the combination of this élément with the other éléments of the 
fabric produces any new resuit. Undoubtedly an improvement 
is made in the cloth, in that it is made convenient for use over 
large fields, covering many acres. In Dalton v. Jennings, 93 U. S. 
271, 23 L. Ed. 925, the patent was for an alleged improvement in 
ladies' hair nets. The court said : 

"If the iiettlng patented by appellant had been produced by hlm for the 
first time, it would be difBcult to flnd In it, or in the process by which It 
Is made, anythlng deservlng the name of invention, withln the meaning of 
the patent law. If the spaces between the threads of the netting were toc 
large, thereby permittlng thé escape of the hair, there is nothing new In 
the idea that making them smaller would remedy the evll. If the size of 
the threads then in use was too large for beauty, neither discovery nor in- 
vention were necessary to reduce It. There is nothing new in the number of 
thèse threads, in thelr size, nor in the manner in which they are crossed 
and connected. Where, then, is the invention? Is it in the fact that some 
of the threads are coarser and some of finer size? This can hardly.be In- 
vention, since gauze and netting hâve been made with threads or cords 
of uneqnal size tlme ont of mind, and with varying and equal or unequal 
spaces between them. * * * It is impossible to call the hair net or net- 
ting for which the appellant claims a patent a new Invention, or any inven- 
tion of his." 

In Hailes v. Van Wormer, 20 Wall. 353, 22 L. Ed. 241, the struc- 
ture before the court was a stove ; and the court held that . it 
was not invention to merely bring together old devices in a stove, 
but that it was mère aggregation. Mr. Justice Strong, speaking for 
the court, say^ : 

"A new combination, if it produces new and useful results, is patentable, 
though ail the constltuents of the combination were well known and In com- 



WEST BOTLSTOK MFG. CO. V. WAHACE. 92T 

mon use before the combinatlon was made. But the results must be a prod- 
uct of the coriibination, and not a mère aggregate of several results, each the 
complète product of one of the combined éléments. • * « Merely brlng- 
ing old de-v-ices into juxtaposition, and there allowlng each to work out Its 
own efCect, without the production of something novel, is not invention." 

In the Faber India Rubber Pencil Case, 92 U. S. 357, 23 L. 
Ed. 724, Mr. Justice Hunt says: 

"The combinatlon, to be patentable, muist produce a différent force or effeet 
or resuit In the combined forces or processes from that given by their sepa- 
rate parts. There must be a new resuit produced by their union. If not 
so, it is only an aggregation of separate éléments. An instance and an illus- 
tration are found in the discovery that, by the use of sulphur mixed with 
india rubber, the rubber could be vulcanized, and that without this ageul» 
the rubber could not be vulcanized. The combinatlon of the tvi^o produced a 
resuit or an article entlrely différent from that before In use." 

This illustration made by Mr. Justice Hunt affords a typical in- 
stance of a product patent, where a combination is found to be 
patentable because it produces an entirely différent resuit or arti- 
cle from anything which had been before in use. In Florsheim v. 
Schilling, 137 U. S. 64, 11 Sup. Ct. 20, 34 L. Ed. 574, the Suprême 
Court held that an improvement in corsets, bringing together va- 
rions old éléments, was not a patentable invention. Mr. Justice 
Eamar says : 

"The argument Is advanced that the combination in this corset of the 
prior Inventions secured and put into use by prier patents, making it a su- 
perior and cheaper article, Is itself a patentable invention. We are unable 
to agrée with appellant's counsel on this point." 

The court in that case cites Burt v. Evory, 133 U. S. 349, 10 Sup. 
Ct. 394, 33 L. Ed. 647 — a leading case upon a patent for a structure, 
where the court held an aggregation of old parts not to involve any 
new principle, and not to be patentable. In Dalby v. Lynes (C. C.) 
64 Fed. 37'6, Judge Putnam, in this circuit, held a patent for an 
improvement in underwear to be invalid for want of invention. He 
says: 

"A novelty involving a State of art so universal and common as the mak- 
ing an adjustment of clothing must be of a radical character to overcomo 
the presumptlon against Its patentabllity." 

In Gandy v. Main Belting Co., 143 U. S. 587, 12 Sup. Ct. 598, 36 
L. Ed. 272, a patent was sustained by the Suprême Court upon 
an improved belt for driving machinery, and on an improved me- 
chanical process of manufacturing the belt. Prior to the invention, 
ordinary sail canvas was used for belting. This was found to be 
impractical on account of its liability to stretch or crack in passing 
around pulleys. Soft canvas was found to stretch. A hard-spun, 
tight-woven canvas, specially manufactured for the purpose, was 
used. This did not stretch, but would wrinkle and crack when 
running around pulleys. This objection was obviated by saturating 
the belt with linseed cil; but an objection was disclosed in the un- 
equal strain on the several thicknesses of the belt when passing 
around pulleys, which tended to break the stitches and permitted 
the plies to separate. The patentee's invention consisted in chan- 
ging the structure of the canvas itself. He used a tightly woven 
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canvas, having its warp threads larger than the weft threads ; the 
fabric being folded and stitched. By this construction, strain was 
equalized on ail parts of the belt, and the tendency of the plies to sep- 
arate or wrinkle was diminished. Mr. Justice Brown, in speaking 
for the court, said : 

"In View of the fact that previous attempts, of which there appear to 
liave been several, to make a praetlcal canvas belt, had been failures, and 
that Gandy had been experimenting wlth the subject for several years before 
he discovered that a change was necessary in the structure of the canvas 
Itself, we do net think his improvement is a change In degree only, or such 
a one as would hâve occurred to an ordlnary mechanic, and our opinion Is 
that It does involve an exercise of the inventive faculty." 

This case has been brought before the court, with great insist- 
ence, as an authority in the case at bar. But the court found in 
the Gandy Case that there was a new resuit produced by the union 
and combination of old éléments. It found that there was a pat- 
entable combination, and not a mère aggregation of separate élé- 
ments ; that the inventive thought of the patentée had produced 
a resuit entirely différent from that before in use, precisely as in 
the illustration given by Mr. Justice Hunt, in the Faber Case. 

The learned counsel for défendant has brought before us other 
leading cases involving patents upon fabrics and structures, where 
courts hâve sustained patents upon products. Without discussing 
thèse cases in détail, we think that the court has held the patents 
in thèse cases to be valid for reasons such as were présent in the 
Gandy Case, and such as met the illustration of the Faber Case. 
We do not find in the case at bar such reasons for holding the patent 
to présent a patentable invention. After a careful study of it, we 
cannot find that it présents anything further than an aggregation of 
old éléments, each élément working out its own effect without the 
production of anything novel. 

Applying the principles of the cases cited, and calling to our aid 
the well-known principles of patent law as applied to patents upon 
fabrics, we corne to the conclusion that the patent in suit does not 
présent any original conception or inventive thought. The product 
constituting the patent is, in the opinion of the court, an aggre- 
gation of old devices, each device maintaining its old function, 
and producing nothing novel or patentable. In our opinion, the 
fabric brought before us in this patent cannot be held to be a new 
invention. 

Bill to be dismissed, with costs. 



MICA INSULATOR CO. v. UNION MICA CO. et al. 

(Circuit Court, D. New Jersey. May 9, 1905.) 

Patents— Infbingement—Micanite, 

The Dyer patent, No. 483,646, for a process of making artlfldal mica 
sheets for electrical insulation, ealled "micanite," by unitlng a séries 
of layers of irregùlarly sliaped mica scales, laid to overlap, by means of 
varnish, and under pressure, until a sheet of the required thlckness is 



MICA INSULATOK 00. V. UNION MICA CO. 929 

formed, was not antlclpated, and discloses patentable Invention. Also 
held Infrlnged as to clalms 1 and 2. 

2. Same—Vauditt-— Défense of Prioe Use. 

Evidence cohsidered, and held insufficlent to Invalidate a patent on the 
ground of prier use. 

3. Same— Peocess of Molding Mica Sheets. 

Tlie JefiEerson patent, No. 483,6.53, claim 2, for a process of molding 
an artlflcial mica sheet, is void for anticipation, if construed as a con- 
tinuation of tbe Dyer process of maklng such sheets, being covered 
by claim 2 of ttie Dyer patent, No. 483,646, and for lacb of invention 
it otherwise construed. 

In Equity. 

Kenyon & Kenyon, Wm. Houston Kenyon, and Richard Eyre, for 
complainant. 

A. Bell Malcomson, for défendant. 

GRAY, Circuit Judge. The bill in this case charges infringement 
by défendants of letters patent No. 483,646, issued October 4, 1892, 
to Arthur H. S. Dyer, and letters patent No. 483,653, of the same 
date, to Charles W. Jefferson. Claims 1 and 2 of the Dyer patent 
and claim 2 of the Jefferson patent are the ones hère involved. 
Both complainant and défendant are corporations of the state 
of New Jersey, and the record shows that by légal assignment the 
complainant has become the owner of the patents in suit. There 
is no serious contest as to the jurisdîction, parties or alleged acts 
of infringement of the patents. The défenses are those of an- 
ticipation, lack of invention, and noninfringement. 

The Dyer patent in suit relates to a process of making artîficial 
mica sheets for electrical insulation. The évidence shows, and it 
is not disputed, that mica possesses, to a greater degree than any 
known substance, the qualifies désirable for insulators of electricity. 
In its natural state, it is characterized by "perfect basai cleavage, 
in conséquence of which it can be readily separated into extremely 
thin, tough, and usually elastic laminse." In describing the forms 
in which mica was used for electrical insulation prior to the form 
produced by the process of the patent in suit, Mr. Wightman, an 
electrical engineer and an expert witness for complainant, says: 

"Previous to that time there weve three forms of mica that were used 
as an insulator in the designing of electrical machinery ; that Is, In its natu- 
ral state, in the form known as 'built up' mica, and as a compound made 
up of a mixture of mica and cément. Natural mica was used where a 
thin flat sheet could be employed, but on account of its comparatively liigh 
priée, could not be used to cover large areas. To overcome this objection, 
a form of mica known as 'bullt up' mica was employed ; this came to my 
knowledge about the year tS87. It consisted in superlmposing properly eut 
sheets of mica upon one another, in such a way that the joints in the différ- 
ent layers were broken, the pièces used in building up were obtalned by 
splltting the natural mica at such places where a weakness In Its structure 
was apparent; that Is, the natural mica was not Separated down to the 
llmit, or to obtain the elementary lanilnse. The pièces of mica so super- 
imposed. were held together by a coating of shellac or simllar adheslve ma- 
terial. This building up process resembled the placing of bricks in a wall. 
Care had to be taken that adjacent pièces in a layer were of the same thlck- 
ness ; the whole product was a comparatively crude makeshift, and served 
only as a eheaper substitnte for natural mlea. In some cases, however, such 
137 F.— 59 
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as the conlcal Insulatlng rings of commuta tors, It was possible to obtaln a 
structt'irfe, ■Whlch could not be obtalnefl from natural mica, by this proeess 
of building up. 

"Otliers, about thls time, sought to obtaln the advantages of natural mica 
"by forming a mixture of pulverized, or finely comminuted mica, with cément, 
shellac or other plastic materials. The only advantage of thls materlal was 
that It could be molded, but it contalned noue of the fundamental advan- 
tages ot, mica as an insulator. It was more of a cernent Insulator, and its 
beat (sic) and electrlcal resisting properties were only those of the particular 
plastic materlal of whlch it was made. 

"The problem of provlding a reasonably cheap, uniform, homogeneous, non- 
inflammable Insulatlng materlal, was not met by either of thèse forms of 
insulation." 

Mica sheets in their natural state could only be obtained in 
small sizes of irregular shape, measuring one, two or three inches 
lengthwise or across. Larger sizes were rare and correspondingly 
expensive, five by six inches being hearly the extrême dimensions. 
The smaller sizes, and scrap or waste mica, had practically no value. 
Dyer, in the specifàcations of his letters patent for the invention of 
new and useful means in the proeess of making artificial mica 
sheets for electrical insulation, says : 

"Heretofore it has been proposed and common to construct insulatlng 
plates of pulverized mica mixed with a hardening cernent, the same being 
further sometimes modifled by being relnforced by coarse fabrics or me- 
chanlcally or chemically comblned with other substances, such as pulverized 
talc, silica, and similar pulverized electrical insulatlng substances. Plates 
formed lu this manner are much more imperfect as to durabillty and effi- 
cieney and more costly and dlflacult of manipulation than the sheets formed 
by my proeess. 

"In order to understand the object of my invention, It may be stated that 
In the construction of electrical apparatus — such, for example, as armatures 
and fleld magnets of dynamos and commutators — it Is at présent customary 
to place natural plates of mica for the purpose of insulatlng the éléments ùf 
the apparàtilis between whlch the sald plates are placed. 

"The natural plate of mica Is very costly, especially when large. It is 
easily broken when handled or bent, cracks at the edges when eut or trimmed, 
and is accompanled by many other difflculties well known to electrical manu- 
facturera. Thèse difflculties are removed by the proeess of my Invention. 
When natural plates are employed, spaces exist between the laminse and 
are apt to contaln conductlng liqulds, such as moisture. Thls Is another 
important defect overcome by my Invention. It Is difflcult to flnd natural 
mica plates of uniform thlckness, renderlng it unflt for use in separating 
commutator sections. 

"A very Important ontcome of my Invention Is that I can form artificial 
plates superior to the natural by means of small scales formed from very 
small or 'waste' mica. 

"Briefly described, my invention Involves the comblnation of lamlnated 
elementary scales of mica of any given sizes and shapes, fastened togetlier 
Irregularly by an insulatlng cément under pressure, and elementary scales 
ot larger size similarly fastened to the sheet upon one or both sldes or in 
the middle as a core." 

Claims 1 and 2 of the patent are as follows : 

"(1) The method of màmifacturing electrical insulatlng mica sheets, the 
same conslstlng In varnishing a large sheet of Iron or similar foundatlon- 
plate and placing theçeon a séries of smaller mica scales with their edges 
over-lapplng each other, varnishing the layer of scales and applylng a second 
séries of smaller sheets with their edges overlapping, continuing in the same 
manner until a plate of the required thlckness is formed, heatlng the sheet 
to partlally evaporate the solvent of the varnlsh, rolllng the same to remove 
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the excess of the varnlsh, subjectirig tlie sheet to a heavy pressure, and 
finally cooUng it, as herelnbefore deserlbed. 

"(2) The herein-described method o£ building up eleetrieal Insulating mica 
sheets, consisting In varnlshing a foundation-plate, placing mica scales 
thereon while the rarnlsh Is still wet or soft with their edges overlapping, 
varnishing the mica sheets, thus formlng a second and third, &c., layer of 
mica in a similar manner iintil the required thickness of mica sheets is ob- 
tained, and cliilling the sheet while rigidly held in a eurved position." 

The défendant contends that, in view of the prior art, there was no 
patentable novelty in the process hère claimed, and that the essen- 
tial principle of the process was anticipated in prior patents and in 
unpatented devices in prier use. The only ones of the prior patents 
cited that are discussed at length by defendant's counsel, are the 
Lee patent, of 1888, and the Thompson patent, of 1890. A réf- 
érence to the Lee patent will show that its process relates to a 
composition of comminuted mica and shellac, or résinons gum ; 
that is, to a mixture which, in a plastic state, is rolled into sheets. 
The essential character of this composition is clearly stated in the 
spécifications of the patent, as foUows (the italics being my own) : 

"In the form in which I prefer my composition it consists of mica com- 
jninnted so as to form scales or laminœ, varying in size from very small 
fragments to pièces one-eighth or one-quarter of an inch, or even larger, 
mixed with shellac in the proportion of about sixty-flve parts of mica, by 
weight, to thirty-five parts of shellac. Thèse proportions may of course be 
varied ; but I prefer the proportions given for the best results. The mica 
is incorporated with the shellac by the ald of beat, which softens the shellac, 
after which any suitable method of mixing the substances may be employed. 
I prêter to mix them by means of a friction-roU mixer, of well known con- 
struction, consisting of a pair of heated rolls, one roll running at about one- 
third greater speed than the other roll. The pièces of shellac and mica are 
mixed and thrown together onto the bot rolls, which revolve side by side 
and may be adjusted relatively to each other, and as the mixture passes 
through into a trough or recelver placed underneath It Is again put onto 
the rolls, and this working is continued until It hecomes a plastic mass, when 
it will adhère to one of the rolls, whence it is skived offi with the aid of a 
knife and laid aside In a flat sheet. To prépare thèse sheets for molding, 
in case they are allowed to cool, I prefer to place them on a steam table, and 
thus beat them until they become plastic and workable again, after which 
the sheets, or parts of them, of a proper size, are put into hot molds, molded 
under pressure, and allowed to cool. Such a composition will take a clear 
and fine impression in the molds, Is eomparatively light, very strong and 
durable, and may be used for a great variety of purposes. In mlxing the 
mica and shellac to form a sheet of composition, the lamlnse of mica tend to 
a parallel position, and as they overlap and interlock the breaking strength 
of the composition is very much greater than that of compositions in which 
laminated material is not used." 

The défendant relies upon the language in this quotation, which 
speaks of the mica as "comminuted so as to form scales or laminae, 
varying from very small sizes to pièces one-eighth or one-quarter 
of an inch or even larger, mixed with shellac," etc., and also upon 
the following statement, as above quoted : 

"In mixing the mica and shellac to form a sheet of composition, the 
laminœ of mica tend to a parallel position, and as they overlap and inter- 
lock, the breaking strength of the composition is very much greater than 
that of compositions in which laminated material Is not used." 

It seems perfectiy clear that a sheet of the material made by 
the process thus described is very différent from that resulting 
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from the prpcess of the patent in suit. It is a composition or mix- 
ture of mica and shellac made into a plastic mass, and rolled irfto 
sheets in which theré is a tendency of the comminuted mica to 
lie in minute parallel scales and oveHap. This is not at ail a mica 
sheet, from which the volatile parts of the shellac varnish hâve 
been evaporated, and the remaining part reduced to the thinnest 
conceivable film between the layers of mica scales. It is unneces- 
sary to quote from complainant's expert testimony on this point. 
Multiplication of words would only tend to obscure what is in it- 
self so clear. 

The Thompson patent, according to its spécifications, "relates to 
the construction of an insulating septum or layer interposed be- 
tween electric coils and their core or carrier, or between two sets of 
electric coils, for the purpose of maintaining through insulation 
between the parts lying at opposite sides of such layer." The 
patentée further on says : 

"My invention consista, essentially, of a componnd insulating layer or sep- 
tum eomposed of two or more parts, bne of wliich is nonporous or of clovse 
texture or nature — such as miea, glass, or similar earthy or minerai sub- 
stance — and impervlous to moisture, while the other part, forming a bolster or 
backing to which the flrst Is bouud, eonsists of some flbrous or nonlaminated 
materlal, preferably in the form of cloth woven or felted, and eomposed, 
preferably, of noninflammable niaterial, like asbestos." 

It is sufficient to state roughly that this process eonsists, first, 
in wrapping around a cylindrical core a fibrous coating of non- 
inflammable material, such as asbestos paper or cloth. "Next," 
say the spécifications "is applied the layer of insulating material 
(nonporous) formed of some vitreous or earthy material, such as 
mica in the form of thin plates." We hâve already seen that it 
is difficult and expensive to obtain mica sheets of dimensions, 
longitudinal and transverse, greater than four by five or four by 
three inches. If the core to be wrappéd is of considérable size — ■ 
say five, or six or more inches in diameter, a number of thèse 
sheets will be required to complétely wrap it, so the process is 
practically to bend the small sheets on the surface of the core, 
lapping the end of Qne by the end of each succeeding sheet, 
making one or two layers in this manner. Thèse layers "are bound 
down," say the<;specifications, "by any suitable means," such as 
cotton or lineîi cloth, and the coils of the armature wound di- 
rectly upon it. ' It is përfectly obvious that this process and its 
object are entirely différent from those of the process of the patent 
in suit. It is true, the ends of the sheets overlap each other 
in the proceës of being wrapped around the core, but that does 
not constitute a continuons artificial sheet of mica, capable of be- 
ing wound around such a core, as a sheet of paper is wound around 
a bundle. The resort to such processes to utilize the valuable 
insulating qualities of mica for the electrical art, as is illustrated 
by thèse patents, tends to support the novelty and invention 
claimed for the process of the patent in suit. 

One method of the prior art as yet unconsidered, was the building 
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up of a mica strip, by using sheets of mica as large as could con- 
veniently be obtained, and cutting them into rectangular shapes 
and sizes as nearly uniform as possible, then making a layer of 
thèse by butt-joining. Upon the top of such layer, with suitable 
varnish or shellac between, is superimposed another layer, in the 
same way, breaking or covering the joints of the first layer after 
the manner of laying bricks. The sheet thus produced, however, 
had various defects. Professer Anthony, in speaking of it, says : 

"Such a built-up mica was serviceable iu places where it could be bullt up 
in place, but was not suitable for making molded forms, because any attempt 
to bend it or shape it into irregular forms, would open up the joints. Fur- 
thermore, in the building up of tliis mica by the break joint (or butt joint) 
process, no one had conceived the idea of splltting the mica into its ultimate 
scales, se that, even if the joints were opened up, the opening of the joints 
would do little harm." 

The expert testimony on both sides shows that a substantially 
new material has, by the process of the patent in suit, been sup- 
plied to the electrical art in the form of an artificial mica sheet, 
practically of any length, breadth or thickness required, thus over- 
coming the obstacle of the restricted Hmits as to size, within which 
natural mica could be obtained. The trade name "micanite," given 
to this material by the patentée, has established for itself a recog- 
nized place in the electrical art. Mr. H. F. T. Erben, an electrical 
engineer and an expert witness for the complainant, thus testifies 
as to the comparative advantages of micanite over natural mica : 

"Micanite is cheaper, due to the possibility of its being composed of pièces 
of mica of less area than in the case of pasted mica. 2d. It Is more uniform 
as to dielectric strength, has a less possibility of flaws. 3d. Micanite can be 
easily molded when hèated, into various shapes; whereas, such moldlng is 
practically impossible with pasted mica. 4th. Micanite can be easily eut 
iuto any desired form by means of a knife or band saw ; whereas, pasted 
mica has a tendency to rip and tear under simllar treatment. 5th. Micanite 
has rendered possible the construction of commutators havlng bars of 3 to 4 
inches radial depth ; such construction would be difflcult, if not prohibitive, 
in the case of pasted mica, due to the impossibility of obtainlng sheets of 
sufficient size. 6th. Micanite has allowed manufacturers to eonstruct *ide 
mica that will prevent short-circuiting of adjacent commutator bars, as with 
this material there can be no pockets due to imperfectly butted joints, as in 
the case of pasted mica, such pockets becoming fllled with a mixture of car- 
bon dust, copper dust and lubricating oil, would give rise to inciplent arcs, 
which would soon lead to short circuits between the adjacent bars. If such 
material did not exist, the construction of electrical apparatus would be much 
more dlfficult than at présent, the danger from short-circuiting would be 
much greater ; and the cost of repairs and renewals greatly increased. Q. 
Is it a matter of any great importance that a mica insulating material should 
be uniform throughout as to its dielectric strength? A. Such properties are 
of great importance, as with large exposed surfaces there is liable to be a 
defect in the insulation If It were construeted in accordanee with the old 
method. In accordanee with the new construction the splitting of the mica 
into very thin layers practically removes ail foreign matter." 

A very interesting exposition of the state of the art, into which 
this subs'^ance called "micanite" entered, is given in a paper read 
by Mr. Edward P. Thompson, a well-known electrical and me- 
chanical engineer, before the American Institute of Electrical En- 
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gineers., December 21, 1892. The following extracts from this ad- 
dress are instructive : 

"Of ail substances, mica probably Is the best material for use In arma- 
tures, if It is desired to obtain not only efficient eleetrlc insulatlon, but also 
durability undèr ; the Influence of beat. The highest température to which 
an armature Is subjected, even by short circuit or bad construction, wlll hâve 
no injurions effect upon mica. Mica, thick or thin, may be held In a gas 
flame wlthout cracking, burning or melting. It remains unaffected. The 
reason of this Is better understood when it is remembered that it consists of 
aluminic silicate, containing also potassic, sodic and lithlc silicates, and some 
ferrous and ferrie and manganlc oxides. Its chemical constitution varies. 
« * * rj^hg insulating power of mica is superior to that of any other sub- 
stance applicable to armatures. An advantage, peculiar to itself, is its even, 
laminated structure, How wonderful is the thinness of its individual layers! 
A pièce of ordinary wrlting paper is aboxit .005 inch. Mica layers hâve 
been obtained of a thinness of .00003 inch. Mechanical dïflicultles prevent 
its being split thinner. By pasting it upon a hard surface and splltting it 
ofï as omch as possible, the remalning fragments are so thin as to become 
beautlfuUy irldescent. The bullder of armatures can therefore split the 
slieets into any desired and uniform thickness with great ease and accuracy. 
.An Interesting property of mica and one not generally recognized, Is its 
homogeneity of structure and clear transparency, although so black wheu 
thick. The writer used a pièce one-quarter of an inch thick for observing 
the late solar éclipse. The effect was better than wlth smoked glass and 
as efficient as black glass mnch thicker. A valuable property of mica in 
eonnectlon with commutator insulation is Its proper degree of hardness. 
whereby it does not wear away too rapidly under the action of the brushes. 
If rubber were used, for example, even if it did not burn, yet it would wear 
off and sparking resuit, because the commtitator surface would not be truly 
cylindrlcal. The brushes would be set Into vibration. • • • 

"Although so superior for armatvire insulation, mica is, in Its natural 
structure, accompanied by certain objections, which, in trying to overcome, 
were more serious than had been anticipa ted, as it was not until af ter a 
long séries! of trials that a successfui article was prodiiced, and not until a 
novel apparatus for cheapening the process of manufacture was devised. 
The apparatus Is now in opération on a large scale. The description at 
présent is conflned, however, to the article, and to full information of its 
structure, manner of using and properties. 

"The objections alluded to are: — Mica, as found In nature, pccurs In flat 
sheets only. It bas a hlgh degree of elastlcity, so that when once bent and 
released, it assumes its original form. If folded, its brittleness causes frac- 
ture. If the natural sheets are compressed In a mold, to try to form arma- 
ture insulator heads, for instance, It is completely broken up. 

"Secondly. Natural mica sheets correspond flnancially to plate glass. The 
larger the sheet, the higher the cost per square inch. Mica in small pièces, 
from 4 to 6 square inches, Is exceedingly abundant and very cheap. It Is 
often called waste mica, because very llmited in its uses, and consisting 
often of trimmings from larger and more useful sheets. In médium and 
larger sizes of armatures, the naturally built up mica is so expensive as to 
1)6 objectlonabie, although not so much so as to entirely prevent its employ- 
ment. 

"Tbirdly. Between the hundreds, nay, thousands, of thin layers, damp air 
can enter, and also water, accidentally, which ca,nnot easily or efCectually be 
removed. 

"Pourthly. Mica splits so easily that handling causes injury. 

"Flfthly. Mica cannot be eut transversely to advantage. The edges are 
unworkmanlike, being ragged and jagged. Neatuess in drilliug, sawing and 
turning Is difflcult. 

"Among the attempts which hâve boeu niade to overcome thèse objections 
are those involving the use of pulverized or coniminuted mica, which Is 
mixed with a liquid cément and stirred into a paste. While still soft, the 
mixture is rolled or compressed into any desired form, as if consisting of 
so much plaster of paris. In order to give it sufflclent strength, one-thlrd 
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of the product Is cernent. The mica sparkles hère and there on the surface, 
as it glitters on granité. This article should be called a cernent insulator, 
and not a mica Insulator, because the current can flow in a straight circuit 
through the plate wlthout eneountering any mica. ïhe cément forma numer- 
ous rectilinear paths for the current, independently of the mica; and there- 
fore the product Is In no sensé an équivalent of mica." 

Speaking of micanite, he says: 

"Any of the sheets may be eut up into any desired slze and shape. The 
Ijiyers cling together much more teuaciously thau in the natural plate. The 
path of least résistance from one side of the plate to tUc other is in a 
straight line, and a straight Une intersects numerous mica sheets. and. there- 
fore. the article is a mica insulator and not a cernent insulator. « * * 
Further, they are superior to a sheet of mica as it cornes from the quarry, 
in that they do not absorb water or damp air ; in that they are stronger to 
resist elther pressure or tension ; in that they may be neatly and easily 
sawed and drilled; in that they are enormously less costly; and In -that 
they are of about the same résistance." 

Professor Thompson also remarks on the capability of micanite 
to be molded into curved forms and given a permanent set; 
whereas natural mica plates could never be given a permanent set 
or be molded into curved forms. 

While it is possible, it would indeed be strange, that one who has 
contribnted to an important art so valuable a material as that 
which is known as micanite, should hâve done so by a process 
which did not involve the inventive faculty to discover. As has 
been often remarked, what seems simple enough after it has 
been done, was not so simple or obvious before the "happy thought" 
occurred to the inventor. As I hâve already said, the fact that 
others had endeavored to solve the difficulty by compositions or 
mixtures of comminuted or pulverized mica, with shellac or other 
résinons substance, lends material support to the daim of in- 
vention for the process that has so completely solved the diiïi- 
culties in the way of economically and efificiently utilizing mica. 

The essential principle which characterized the method of the 
first claim of the Dyer patent, and distinguished it from the 
prior methods of constructing artificial mica sheets, whether by the 
mixture or incorporation of pulverized or comminuted mica with 
a quantity of shellac or résinons gum, as heretofore described, 
or by the brick laying method of butt-joining pièces of mica, eut 
into rectangular shapes and of uniform, or nearly uniform size, 
was simply this : The taking of small pièces of waste mica of ir- 
regular sizes and shapes, and scaling the same into what are 
mechanically their elementary laminae, and placing the same (ncc- 
essarily by hand) systematically with their edges ovcrlapping eacii 
other, upon an iron surface or table which has received a thin 
coating of shellac or other substance, calculated to hold the first 
layer of laminas in place, as well as facilitate the removal of the 
sheet when completed ; the resuit being a continuous layer of mica, 
the elementary thinness of the laminas insuring this intégral con- 
tinuity and smoothness, the overlapping edges producing practically 
no ridges or inequalities. Over this smooth continuous surface, 
a thin coat of shellac is placed, and the process just described 
repeated, layer after layer, until the required thickness is attained. 
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While the sheet is still wet with the adhesive lîquid, it îs laîd on a 
steam-heated table, and the solvent alcohol of the dissolved shellac, 
or the oil and turpentine of the varnish, are evaporated. The sheet 
is then passed between pressure rollers, which expel the superfluous 
varnish from between the layers, leaving only a thin film of the 
same which maintains the adhésion. Afterwards, and before the 
sheet is hardened, it is subjected to very heavy pressure by a 
hydraulic or other press, which serves to produce a compact 
laminated sheet. As a last step of the process, it is placed upon 
a cold plate and chilled and hardened. The sheet can be milled or 
planed then to reduce it to uniform thickness, and can be eut into 
sizes required. The advantages that this artificial mica sheet 
possesses over mica in the natural shape and over the products of 
other processes, hâve been set forth in the expert testimony, from 
which quotations hâve been above made, and are practically not 
disputed. The process is thus characterized by a product unique 
and admittedly of the greatest utility. To hâve made a homo- 
geneous, tough, insulating sheet of practically pure mica, by thus 
carefuUy arranging small scales of mica, reduced to elementary 
tenuity, layer upon layer, as above described, however obvious 
it may now seem to one familiar with the resuit, had not occurred 
to others , skilled in the art, though the want of such a product 
had long been felt, as proved by the prior practices of mixing 
coraminuted or pulverized mica with cément or shellac varnish, 
and roUing the plastic mass into sheets. It cannot be said with 
truth that this advanced step in the art of electrical insulation was 
an obvious one to any one ordinarily skilled in such art. I hâve 
no difficulty in finding that the process of the Dyer patent in sui»^ 
is unanticipated, and that it involves patentable invention. 

In addition to the défense of anticipation by prior patents, the de- 
fendant allèges prior use, and produces witnesses in support thereof. 
Two witnesses testified to what défendant claims was a prior 
use of the process of the patent in suit by the Edison Company, 
at Menlo Park, New York. A careful examination of this testi- 
mony convinces me that the witnesses' recollection, after 15 years, 
has confused what they then did, with the micanite process, with 
which they were familiar at the time of testifying. The cross- 
examination tended to show this confusion in the minds of the 
witnesses, and to suggest that what was done at Menlo Park was 
the construction of a mica strip by the butt-joint method we hâve 
already described. No spécimen of the material thus said to hâve 
been constructed by thèse witnesses was produced and no one else 
appeared to testify that he saw this process practiced by the wit- 
ness. Another witness, named Cushing, testifies that at the âge of 
19, he worked with the Mather Electric Company, at Manchester, 
Conn.,. for a period of nine months from September, 1888, to June, 
1889. In stating the manner in which mica was used, he says: 

"In building up the commutators of the smaller sizes, single strips of mica 
were used, when sufficiently thick, wide and long. In the larger sizes, wlien 
the single strips of mica were not of sufficient length, breadth or thickness, 
several strips were used, by overlapping them, and shellaclng them, trimming 
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them roughly and plaeing them between the segments, whlch were flnally 
clamped together and turned down In a lathe. In plaeing the bindlng rings 
on the end of the armature, circular rings were built up in the same manner, 
trimmed to size and clamped in position, thus preveuting short circuits be- 
tween the segments at the end of the commntator segments." 

In answer to the question, "What was the shape of thèse pièces?" 
he says : 

"Simply miscellaneous strips of mica, best adapted for the partlnilar seg- 
ment to be insulated. Q. Would that term be covered by 'mica scales'; would 
those pièces be covered by the term 'mica scales'? (Objected to as leading.) 
A. I never heard the term 'mica scales' used at that time, or since in prac- 
tice. Q. Please state * * * how many thiclaiesses of the Individual, or 
smaller pièces there would be, in one completed pièce formiug the insulator? 
A. Two, or more, as the conditions required." 

The method hère described is evidently nearer akin to that of 
wrapping pièces of mica around a central core, or between the 
coils of a large electro-magnet, overlapping one pièce with the suc- 
ceeding pièce necessary to continue the opération of wrapping al- 
ready described, than to the process of making the artificial mica 
sheet of the patent in suit. Professor Anthony was engaged as 
Consulting engineer at the Mather Electric Company, of Man- 
chester, at the time of which Cushing spcaks, and fully cxplains 
the practice referred to by him in the insulation of armatures, he 
(Anthony) being himself in charge of the Mather factory. He 
clearly shows that the practice referred to by Cushing was not cor- 
rectly stated, and that it had no relation to the method of the 
patent in suit. The witness Traylor testifies that he was in the 
mica business in Richmond prior to 1888, and that while there, 
manufactured electrical mica insulation. He also testifies as to 
the manufacture of journals and valve sheets of mica, built up 
together with varnish and pressed and baked. His whole testi- 
mony lacks clearness as to what actually was the process practiced 
by him. Whatever it may hâve been, however, Professor Anthony 
clearly demonstrates the insufKciency of Traylor's testimony to es- 
tablish any use of a process anticipating that of either of the 
patents in suit. 

The only other testimony as to prior use, is that of one Ross, 
Avho worked with the Excelsior Electric Company for several vears 
after 1887. His work appears to hâve been the repairing of 
armatures and commutators ; that in so doing, he used fibre and 
mica as an insulating material Hc says he used "the largest 
mica we could get." In answer to the question "How did you 
use it?" he says, "If we couldn't get mica large enough for the 
job, we would build it together, and if we could not get it big 
enough we would build it up." Fie says, "I would lay a pièce of 
paper on the table, make a layer of mica the size that was wanted, 
and then overlap the pièces and work them together to build it 
up to the thickness required." His cross-examination makes it 
perfectly clear that tins overlapping is not the overlapping of the 
edges of the several pièces in their respective layers, as in the patent 
in suit, but the covering by the pièces in a superimposed layer of 
the joints of the layer beneath. In answer to the question, "Do I 
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understajud that the edges of the pièces in each layer came together 
like the edges of bricks and the pièces of the différent layers over- 
lapped the joints of the adjacent layers?" he says "Yes," illustrating 
his answer as follows: 

"Supposing we had three pièces of mica, one inch wjde and two and a half 
inches long; you were to put two of tliose pièces in a line, which would make 
a line of mica one inch by flve inclies. The third pièce we would put in the 
eenter tO çover up the joint, and make it appear a solld mass, and so we 
would continue If we wanted to make a pièce a foot long, and then we would 
conslder it as not got a joint." 

Ali of this testimony as to prior use îs open to the criticism 
that the witnesses speak from recollection after a considérable 
lapse of time, that no spécimens of the product of the supposed an- 
ticipating use hâve been produced, and that there is no corroborat- 
ing testimony from any who hâve seen the method produced by 
the witnesses, as testified to. It is unnecessary to repeat hère 
what courts hâve so often said in regard to this character of testi- 
monv. The Suprême Court of the United States, in Cantrell v. 
Wallick, 117 U. S. 689, 696, 6 Sup. Ct. 970, 974, 29 L. Ed. 1017, 
said: 

"Not only is the burden of proof to make good this défense upon the party 
setting it up, but it has been held that 'evcry reasouable doubt should be re- 
solved against him.' " 

The mind of the court must be fully satisfied of the existence of 
the prior use, before it will overthrow the presumption, arising 
from the grant of letters, that the patentée is the first inventor 
of the device described, and that the letters patent were issued by 
the Patent Office with full information as to what had previously 
been done in the art. A careful examination of the évidence as to 
prior use, set out in the record, fails to thus satisfy me. 

On the question of infringement of the Dyer patent, the testi- 
mony seems to me clear and convincing. Walter L. Mitchell, a 
witness produced by the complainant, testifies that he was in the 
employ of the défendant company from February, 1901 ; that he 
was gênerai foreman of the insulation plant; that as such he "had 
to attend to splitting, the pasting, and the breaking of the edges 
of the mica, the making of the sheets and the mixing of the 
compounds, the steaming of the mica boards, and the pressing, 
the trimming, the baking and the milling." He particularly de- 
scribes the training of the girls to split the blocks of mica into 
their ultimate or elementary laminae, which were distributed to 
the pasters, "after which the pasters would take and start to build 
same upOn a wooden table or portion of the table, first varnished 
with a coating of oily compound, edges of scale mica overlapping 
one another, the first row of mica scales, which would be larger than 
the following ones, was then laid upon the varnished table with 
edges overlapping, each lap being dabbed with a little liquid 
shellac. After the first row was entirely laid, I would then cover 
the entire layer of scales of mica with a liquid shellac, and then 
lay on with the edges overlapping smaller pièces of mica scales. 
I would keep this up, using mica scales and shellac compound 
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alternately, until I had about four or five layers of them, after which 
I would turn the entire sheet over and résume opérations the same 
as I did before turning, namely, first a row of shellac, then a row 
of mica scales until said sheet attained required thickness, after 
which it would be removed from said varnished table and placed 
upon a steam, table, the object was to evaporate alcohol, and should 
I at any time find that a sheet had too much shellac into it, which 
I invariably did, I would take aforesaid described roller to evenly 
lay and force out the excessive shellac. After same had been 
rolled with this hand roller, it would then be removed from steam 
table and placed between two sheets of tin, the tin having been 
first treated with a chemical compound and then placed in the 
steam press, and pressure put on the same of from fifty to one 
hundred tons, and steam turned on. After same had been steamed 
for about fifteen minutes, steam would then be shut off and cold 
water allowed to pass through hoUow plates, the object of water 
was to cool it off or chill it, at the same time to set the sheet 
being held under pressure. After same had become thoroughly 
chilled, it was removed from there, and same was marked with 
an iron gauge, 18 by 36 inches, and rough edges trimmed off, after 
which it would go to the milling machine." 

The varions exhibits of artificial insulation sheets made by the 
défendant company were made under the supervision of this witness, 
and -the process described as to each exhibit. Professer Anthony, 
complainant's expert, reviews this testimony of Mitchell at length, 
and gives bis reasoned opinion, that the process by which the several 
exhibits were made, infringed claims 1 and 2 of the Dyer patent, 
1 am satisfied from this testimony, as well as from the testimony of 
Mitchell himself, that as to thèse exhibits the défendant Com- 
pany has been guilty of the infringement of claims 1 and 2 of the 
Dyer patent, as charged in the bill. Mr. Beeken, the defendant's 
expert, points out what he considers différences in the method prac- 
ticed by Mitchell for the défendant company and that covered 
by the first and second claims of the Dyer patent in suit. It is 
not necessary to discuss hère at length this testimony. The dif- 
férences pointed out are in the main of minor and trifling char- 
acter, and do not at ail affect the substantial identity of the essential 
steps in the two processes. 

The second claim of the Dyer patent, as already quoted, requires 
brief considération. It continues the process described in the 
first claim a step further, that step being, in the words of the 
claim "the chilling the sheet while rigidly held in a curved posi- 
tion." The process covered by the second claim is clearly a con- 
tinuons one, and consists in doing ail the things set out in the 
first claim, and then immediately, while the mica sheet is hot and 
moist, curving it into a required form and then immediately set- 
ting it by a chilling and hardening process. This susceptibility 
of being curved or bent while in a green state, without breaking 
the texture of the sheet, is due, no doubt, to the capacity of the scales 
of mica to slide upon each other at their overlapping edges. The 
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slîding of each scale îs, of course, very minute, but sufficient to per- 
form the function of "fîowing," which occurs in the bending of métal 
sheets. 

The Jefferson patent, in the words of the patentée, relates to a 
device especially adapted for molding the mica flanged rings for 
Gramme-ring armatures. The patentée claims, however, not only 
the particular molds, but also, in his second claim, "the^herein- 
before described procesS of bending and setting mica sheets, con- 
sisting of building a mica sheet by cementing together laminje 
of mica scales with dverlapping edges, compressing the sheet into 
the desired form while the cernent is wet, drying the cernent by 
evaporatirig' the solvent thereof, and finally chilling the molded 
sheet while under compression." It appears that Jefferson was the 
intimate friend and partner of Dyer, and that applications for the 
two patents were filed upon the same day, although the Dyer 
patent was first issued. I am of opinion that this second claim, 
if it is intended to describe a continuous process, through the manu- 
facture of an artificial mica sheet, under claim 1 of the Dyer pat- 

■ ent, and the molding of the same while it is yet wet from the said 
process of manufacture, is covered by the second claim of the 
Dyer patent. If, however, it is intended to extend further and 
cover a pi'ocess by which an artificial mica sheet, after it had been 
mahufactured by the Dyer process and not as a part or continua- 
tion of that process, is taken and reheated or remoistened and then 
molded while under compression, the claim is void, as not involving 
patentable invention. I think that any one is at liberty to pur- 
chase an artificial mica sheet from an authorized vendor, and mold 

^ it by a pressure and compression into any shapes of which it is sus- 
ceptible, just as he may take any other material, suçh as sheet 
iron or tin, that is susceptible of being so treated, and mold it into 
shapes that may be desired. For thèse reasons, I find the second 
claim of the Jefferson patent. No. 483,653, and issued October 4, 
1892, invalid as to its second claim. 
Let a decreé be entered in coriformity with this opinion. 



PENNSYLVANIA GLOBE GASLIGHT GO. v. BEST et al. 

(Circuit Court, N. D. New York. May 18, 1905.) 

Patents— Validity and Infbingement— Iistcandescent Lamps. 

The Cainpbell patent, No. 447,757, ïor a method of u&ing hydrocarbon 
fliiids for illuminating purposes, and a portable lamp for practicing such 
method, was not antlclpated; and, while the lamp uées old éléments, 
the combination is new, and produces a new and usefui resuit, and dis- 
closes invention. The patent also held infringed. 

In Equity. - 

Suit for Injunction and accountlng because of alleged Infringement of 
rjnited States letters patent No. 447,757, granted on the lOth day of March, 
1891, to Harry C. Campbell. The complainant's title is admitted. It is con- 
ceded that tUe alleged infringing lamp was and Is being manufactured and 
sold by défendants, and also sold by its agent, Jlack, one of the défendants, 
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at Rome, N. Y. The défendants Inslst that the eomplainant's patent Is void 
for not disclosing patentable subject-matter, and also as belng for a mère ag- 
gregation; also that such patent was fully anticipated in the prior art, as 
shown by a number of patents In évidence; and that défendants do not In- 
fringe. 

F. G. Fincke (John R. Bennett, of counsel), for complainant. 
Risley & Love (F. W. Bond, of counsel), for défendants. 

RAY, District Judge. The patent in suit is for alleged "new and 
useful improvement in incandescent burners, and methods of using 
the same." The patentée says: 

"I bave discovered that by injeeting hydrocarbon fluid in a heated and 
vaporous condition, and under considérable pressure, through a Bunsen bur- 
ner, where it is mixed with a sufllcient quantlty of atmospheric air, into, 
through, or against a refractory body, which will become incandescent by the 
beat of the ignited hydrocarbon vapor, a very intense light is produced, very 
far exceeding in candie power any light which has been heretofore obtalned 
by the burning of coal-gas under .ordinary pressure through the intervention 
of a Bunsen burner, and in contact with such refractory body." 

This seems to be a fiiU and fair statement of the discovery. 
Then follows a detailed description of the methods used, and of 
the devices by which the method.is carried into effect. The claims 
are as follows : 

"(1) The method of employlng hydrocarbon flulds for illuminating purposes 
herein described; that is to say, vaporizing the hydrocarbon liquld by beat, 
and causing the heated vâpor to pass in a fine stream, under considérable 
pressure, through an air-mixing chamber, and ignitiug the heated mixture of 
hydrocarbon fluid and air in présence of a refractory substance capable of 
incandescence, substantially as described. 

"(2) The combination, in one device, as a portable incandescent lamp, of a 
Bunsen burner, an incandescent iilamentary substance, and a self-generating 
and heatlng-gas attachaient, substantially as described." 

In this method the hydrocarbon liquid, such as gasoline or naph- 
tha, is vaporized by beat. This heated vapor, under considérable 
pressure, is forced in a fine stream through an air-mixing chamber. 
Then this heated mixture of hydrocarbon fluid and air is ignited in 
the immédiate présence of some refractory substance — Welsbach 
mantle — capable of incandescence. The device is the combination, 
to form. a portable incandescent lamp, of a Bunsen burner, an in- 
candescent filamentary substance, and a self-genèrating and heating 
gas attachment. We are to hâve a portable incandescent lamp with 
three éléments, viz. : Bunsen burner, which includes the air-mixing 
chamber; incandescent filamentary substance, such as a Welsbach 
mantle ; and a self-generating and heating gas attachment. By réf- 
érence to the évidence of défendants' expert on cross-examina- 
tion, it is seen that he admits that défendants' lamp employs the 
method of the first claim, and that ail the éléments of the second 
claim of eomplainant's patent are found and used in the same. If 
eomplainant's patent is valid, it is infringed by défendants. 

In considering the prior art, it has been considered as established 
that the date of Campbell's invention was March, 1886, as the évi- 
dence on that point is quite conclusive and satisfactory, and in fact 
not contradicted. The great value, merit, and utility of the inven- 
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tion (if such it is) îs demonstrated by its commercial success and 
widespread atid; gênerai use. The court has gone through and ex- 
amined the long list of patents in évidence, and finds and holds that 
the Campbell patent (complainant's) was net anticipated in and 
by the prier art. Attention is urged to the fact that to constitute 
invention-^ 

"There must be something more than a change of form, or of the juxtaposi- 
tion of parts, or of the external relation of things, or of the order or arrange- 
ment in which things are used, The change or the netv combina tlon or rela- 
tions must introduce or embpdy some new mode of opération, or accomplish 
some elïect not liefore produced. Thls Is what Is called. In the judicial sensé, 
'introducing a new principle.' " 

This is elementary patent law, and well settled by many déci- 
sions. But as said by the Suprême Court of the United States in 
Pickering v. McCullough, 104 U. S. 317, 26 L. Ed. 749, and Hailes 
V. Vàfl VVormer, 20 Wall. 353-368, 22'L.,Ed. 241 : 

"It must be eonceded that a new combinatlon, if it produces new and use- 
f ul results, Is patentable, though ail the eonstituents of the combination were 
well known and in common use before the combination was niade. But the 
results must be a produet ofthe combination, ahd riot a mère aggregate of 
several results, each the complète prnduet of one bî the eombined éléments." 

Again, in Heald v. Rice, 104 U. S. 755, 26 L. Ed. 910, the court 

said: 

"What Invention could he clalm? He uses Morey's device precisely as 
Morey's patent contemplated, and the Çornish Boiler exactly as It was de- 
slgned It should be used. : And In the combination each opérâtes separately, 
producing its own results. ïhere was no inventive resource drawn upon to 
briug them together." 

But is that this case? The combination of the éléments of the 
Campbell patent had not before been made. When the combination 
was made the resuit was not that of the action of any one of the 
elemehts alone, or that of the action of any one or more of the 
éléments in combination with other éléments, but a resuit not pro- 
duced or producible by any one of thèse éléments, however op- 
erated, or, so far as knbwn, by any combination of ail the élé- 
ments. The light produced is not a new or a novel light, or one 
not producible in other modes by other instrumentalities ; but such 
a light from such materials in a portable lamp had not been pro- 
duced, and, so far as known, could not be produced. In the 
judgment of this court, the combination and its results disclose in- 
vention. In Hailes v. Van Wormer, supra, the good features of 
several stoves were gathered in one. But by being so brought 
together they did not perform any joint function, but each did 
what it had formerly donc. This was held a mère aggregation. In 
Pickering v. McCullough, supra, Mr. Justice Matthews said : 

"In a patentable combination of old éléments * * * It must form either 
a new machine of a distinct character and function, or produce a resuit due 
to the joint and co-operating action of ail the éléments, and which is not the 
mère adding together of separate contributions." 

This combination of the Campbell patent produces a resuit which 
is due to the joint and co-operating action of ail the éléments — a 
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useful resuit no one of them had produced before or can produce. 
Each élément of the combination does qualify every other in the 
sensé of the opinion of the court in that case. It is not necessary 
and was not intended by the court that the mode of opération of 
each élément of the combination be changed in bringing them to- 
gether." But they must so coact as to produce a useful resuit no 
one of them has produced before, and, of course, this action and 
resuit must be such as to disclose invention, not a resuit that would 
hâve occurred to any person skilled in the art to which the alleged 
invention relates. It is perfectly clear that the combination made 
by Campbell is not of this class. It is simple now that the combina- 
tion has been made, and the resuit demonstrated. Before that 
the subject was shrouded in darkness. The way out was unknown, 
but Campbell, after long investigation and much thought, uncov- 
ered it. 

Mr. Bâtes, expert for the défendants, said, in words or in sub- 
stance, that the "Campbell patent is simply the device of the Bal- 
lard patent, with the tip, N, removed, and the gallery, with its 
chimney and Welsbach mantle, substituted." It was demonstrated 
in open court on the argument that this is not the fact. The wit- 
ness Dr. Chandler says : 

"In my opinion, the Keystone burner [and this is the Ballard burner] has 
been so ehanged and modlfled by OamphelVs worls; that It has entlrely lost its 
identity, and an entlrely new device has been created, designed for a totally 
différent purpose, radically différent In its opération, and acconiplishing an 
entlrely différent resuit." 

The patent is valid and infringed. Complainant is entitled to an 
injunction and an accounting. 



TEATES V. ILLINOIS CENT. R. CO. et al. 

(Circuit Court, N. D. Illinois. May 11, 1905.) 

No. 27,208. 

1. RAnjElOADS— LlABILITY DP LeSSOB TOB LESSEE'S NEGLIGENCE— FeDEBAL 

EULE. 

Under the holdings of the fédéral courts, a lessor of a railroad track 
is not Ilable for the négligence of its lessee in operating its trains on 
such track, and, the question being one of gênerai law, a fédéral court 
is not controlled thereon by state décisions. 

2. Removal of Causes— Sepabable Contboveest — Construction or Plead- 

ING. 

The question whether a déclaration states a joint and not a severable 
cause of action against t^^'O défendants is to be determined from the 
faets alleged, and is not affected by an allégation that the act complained 
of was the joint and concurrent act of both défendants. 

[Ed. Note. — Separable controversy ground for reuioval of cause to 
fédéral court, see note to Robblns v. Ellenbogen, 18 0. C. A. 86 ; Mecke 
V. Valley town Minerai Co., 35, C. C. A. 155.] 

3. Same— Joint Cause of Action. 

The déclaration in an action in a state court against two railroad 
companies alleged that one was the owner of certain tracks which it 
leased to its codefendant, a portion of the trackage being used by the 
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two Jolnflx and a portion exclusively by the lessee; that the lessor 
kept an employé In charge of a swltch Connecting the two, whose duty 
It was to Swltch the leasee's trains onto the exclusive track when the 
eame was clear ; that sueh employé negligently swltehed an engine upon 
whlch plalntlffi was worklng onto such track at a time when there was 
another train thereon moving In the opposite direction ; that throngh the 
négligence of the lessee's employés In charge of such train a collision 
oceurred between the same and the engine on which plalntifC was in 
which he was injured. Held, that such déclaration dld not state a joint 
cause of action, but a separate and distinct cause agalnst eaeh défend- 
ant, and the suit was removable by one défendant whlch was a citizen 
of another state. 

[Ed. Note. — For cases In point, see vol. 42, Cent Dlg. Kemoval of Causes, 
§ 97.] 

On Motion to Remand to State Court. 

James C. McShane, for plaintiff. 
Winston, Payne & Strawn, for défendants. 

KOHLSAAT, District Judge. The plaintifï heretofore moved 
the court to remand said cause to the state court. On November 
28, 1904, that motion was denied. Afterward, and on March 20, 
1905, plaintifï renewed his application to remand, and leave was 
given to file briefs. The first count of the déclaration, which 
substantially présents the facts of the case, sets out in substance 
that the Illinois Central Railroad Company owned and operated 
certain tracks in this jurisdiction, certain of which, by agreement, 
were used jointly by it and the Michigan Central Railroad Company ; 
that by virtue of said agreement certain other of its tracks were 
used exclusively by the Michigan Central Railroad Company; 
that in pursuance of the further terms of said agreement said Illi- 
nois Central Railroad Company employed a man whose duty it 
was to throw certain switches and regulate the movements of en- 
gines and trains of the Michigan Central Railroad Company over 
said tracks used in comnion onto said exclusive tracks, upon 
whom the Michigan Central Railroad Company was required to and 
did rply. and whose duty it was not to signal or permit a Michigan 
Central Railroad Company's engine or train to pass northward 
over said common tracks onto said exclusive tracks at a time when 
an engine was running southward on said tracks in coming out of 
the same; that plaintiff was then working in one of the engines 
which was running northerly from the joint tracks to the exclusive 
track; that the switch tender then negligently threw a switch 
which signaled and permitted said switch engine and train to pass 
from the joint tracks to the exclusive track at a time when a 
Michigan Central engine was backing southerly on said exclusive 
track; that, when said switch engine and train was stopped or 
almost stopped, said Michigan Central Railroad Company so negli- 
Ëfently ran its road engine that as a resuit, and in conséquence of 
the joint and concurrent négligence of the switch tender and the 
Michigan Central Railroad Company," the fîrst in opening said 
switch, and the latter in carelessly handling said road engine and 
train, said road engine collided with the switch engine, causing 
the injury complained of. The question submitted to the court 
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is,,does the déclaration disclose a severable controversy within the 
meaning of the statute? Plaintiff insists that: (1) The Illinois 
Central Railroad Company is jointly liable with the Michigan Cen- 
tral Railroad Company merely because it is the owner of the tracks 
and has leased them to its codefendant. (2) The déclaration shows 
a joint cause of action. 

While the décision of the Illinois court seems to hold that both 
the lessor and lessee companies can be held for the négligence of 
the lessee company, such has not been the holding of the fédéral 
courts in cases similar to that before the court. Hayes v. Nor. 
Pac. R. R. Co., 74 Fed. 279, 20 C. C. A. 52; Hukill v. The M. 
& B. S. R. R. Co. (C. C.) 72 Fed. 745 ; Kelly v. C. & A. R. R. Co. 
(C. C.) 122 Fed. 286 ; Williard v. Spartanburg R. Co. (C. C.) 124 Fed. 
796 ; Arrowsmith v. The N. & D. R. R. Co. (C. C.) 57 Fed. 165 ; 
Hutchinson on Carriers (2d Ed.) 515, 516 ; Elliott on Railroads, 
§§ 468, 469; Baldwin's Am. Railroad Law, 460. The question 
is one of gênerai law, and not controlled by state décisions. B. 
& O. R. R. Co. V. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 L. 
Ed. 772; Ry. Co. v. Prentice, 147 U. S. 101, 13 Sup. Ct. 261, 37 L. 
Ed. 97; Hough v. Railway Co., 100 U. S. 213, 25 L. Ed. 612: 
Gardner v. M. C. R. R. Co,, 150 U. S. 349, 14 Sup. Ct. 140, 37 
L. Ed. 1107: C, M. & St. P. Ry. Co. v. Solan, 169 U. S. 133, 
18 Sup. Ct. 289, 42 L. Ed. 688; Pelton v. Bullard, 94 Fed. 784, 
37 C. C. A. 1; Murray v. C. & N. W. Ry. Co., 92 Fed. 871. 3.o 
C. C. A. 62; W. U. T. Co. v. Sklar,_126 Fed. 298, 61 C. C. A. 281. 

The facts set out in the déclaration must control the court in 
determining whether a separable controversy exists. The mère fact 
that a suit might be brought against each one of the défendants 
separately or against them jointly does not détermine the question 
whether a severable controversy exists or not. Pirie v. Tvedt, 115 
U. S. 41, 5 Sup. Ct. 1034, 1161, 29 L. Ed. 331; C. & O. R. R. Co. v. 
Dixon, 179 U. S. 136 ; Powers v. C. & O. R. R. Co., 169 U. S. 92, 18 
Sup. Ct. 264, 42 L. Ed. 673._ Nor do the allégations of the déclara- 
tion that the act was the joint and concurrent act of the défendants 
add anything to the plaintiff's position. Coker v. Monaghan Mills 
(C. C.) 110 Fed. 803; Mcintyre v. So. Ry. Co. (C. C.) 131 Fed. 
985; Gustafson v. C. R. I. & P. Co. (C. C.) 128 Fed. 85. The 
allégation of the déclaration amounts to an averment that the Illi- 
nois Central Railroad Company wrongfully permitted and signaled 
the switch train and engine on which the plaintiff was located to 
get onto the exclusive track, on which snow had fallen and over 
which hung great quantities of smoke and steam, so that an engine 
could not readily be seen any considérable distance, at a time 
when, in running northward, it was likely to collide with said road 
engine, as the switch tender knew or might hâve known, whereby 
the accident occurred. 

In order that the injury shall be the joint and concurrent act of 
both défendants, there must be a community of wrongdoing. Mc- 
intyre v. So. Ry., supra; Coker v. Monaghan Mills, supra; Helms 
V. No. Pac. Ry. Co. (C. C.) 120 Fed. 389. Was there any commu- 
137 F.— 60 
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nity oî wrd,ngdoing in the case at bar? True, plaintiff might not 
hâve been in position to be injured if the switch engine and train 
had not been permitted to go upon the exclusive track. The IIH- 
nois Central Railroad Company was to blâmé, under the plead- 
ings, for àllowing this. On the other hand, the déclaration al- 
lèges such a complète cause of action against the Michigan Cen- 
tral Railroad Company as w^ould make it liable even if the switch 
engine and train had been there without any négligence on the 
part of the switchman. Nor vi^ould it be necessary to show any nég- 
ligence on the part of the Michigan Central Railroad Company in 
order to hold the Illinois Central Company. The négligence of the 
Illinois Central Railroad Company was not the same négligence as 
that of the Michigan Central Company. The cause of action is 
différent. "It is not enough," says judge Amidon in Helms v. 
Northern Pacific Railway Co., supra, "that the party injured has 
on certain grounds a cause of action against one for the physical tort 
donc to himself or his property, and has on entirely différent 
grounds a cause of action against another for the same physical 
tort. There niust be something more than the existence of two 
separate causes of action for the same act or default to enable him 
to join the two parties liable in a single action." In Shaffer v. 
Union Brick Cp. (C. C.) 128 Fed. 97, it is said, "It is possible to 
establish the liability of the employé Ratliff in this case with- 
out showing any connection between him and his codefendant." 
It is plain that the évidence tending to establish the négligence of 
the Illinois Central Company is radically différent from that required 
in the case of the Michigan Central Company. In the case of 
Coker v. Monaghan Mills, supra, the owner and contractor of a 
building were joined in a suit for damages sustained by the plaintiff 
in falling into an elevator shaft left unguarded by the contractor. 
Plaintiff entèred the building at the invitation of the owner. The 
court says: 

"Analyzing the above, It wlll be seen that the charge against the Monaghan 
Mills is thât It invited the Intestate of the plalntiflf Into its building to do 
some work for it. The theory Is that under thèse circumstances it was bound 
to (urnish a safe entrance and place. » • * The charge against the 
Plynt Building & Construction Company is wholly of a différent char- 
acter. This défendant did not Invite plaîntiff's Intestate to the building : 
had no connection whatever with him, or with the machlnery whlch 
he was Instructed to put In place. * • ♦ It Is charged with having made 
a contract with the Monoghan Mills, and with having failed to perform said 
-^ontract, and for such failure it is held responsible to plaintiff. * » • 
The question of law upon which its liability dépends or may be defeated Is 
entirely distinct from that upon whlch the liability of the Monaghan Mills 
must be tested. The allégation of liability on the part of both défendants Is 
a conclusion of law, not of fact. Clearly, there Is a separable controversy, 
and the cause Is removable." 

Therefore, the causes of action not being the same, it is clear 
there is a severable controversy, and the motion to remand is de- 
nied. 
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OHIO POSTAL TELEGRAPH CABLE CO. v. BOARD OF OOM'RS OF 
SANDUSKY OOUNTY, OHIO. 

(Circuit Court, N. D. OMo, W. D. January 9, 1903.) 

No. 1,816. 

1. TeLEGEAPHS— OCCUPANCY OF HiGnWAY— RiGHT OF STATE TO COMPEL Re- 

MOVAL. 

A telegraph company which has built Its Une on a public highway, 
which is a post road, wlth the consent of the local authorities having 
jurlsdiction, and has flled its acceptance of the provisions of Rev. St. 
§ 5263 [U. S. Comp. St. 3901, p. 3579], cannot be required to remove 
such Une without compensation, nor can it be removed by the authorities, 
because since its érection it has beconie an inconvenlence to the public, 
by reason of the construction of a street rallway whlch occuples a por- 
tion of the highway, also, by consent of the authorities. 

[Ed. Note. — For cases In point, see vol. 45, Cent. Dlg. TelegrapUs and 
Téléphones, §§ 6, 7.] 

2. FEDERAL Courts— Jukisdiction—Fedebal Question. 

A fédéral court has jurlsdiction of a suit by a telegraph company 
which has accepted the provisions of Rev. St. § 5263 [U. S. Comp. St. 
1901, p. 3579], to enjoin the threatened removal or destruction of Its 
Une by the local offlcers. 

[Ed. Note. — Jurlsdiction of fédéral courts In cases Involvlng fédéral 
questions, see notes to Bailey v. Mosher, 11 C. C. A. 308; Montana Ore 
Purchasing Co. v. Boston & M. C. C. & S. Min. Co., 35 C. C. A. 7.] 

In Equity. Suit for injunction. 

Weed & Miller and E. S. Cook, for complainant. 
M. W. Hunt and S. S. Richards, for défendants. 

WING, District Judge. From the proof in this cause, it appears 
that the complainant's line of telegraph, consisting of pôles and 
wires, was placed in the road known as the "Maumee Pike" in the 
year 1893 ; that this was done under the authorization of a resolu- 
tion of the county commissioners of Sandusky county; that the 
location of the pôles was in accordance with the direction of the 
county commissioners of such county, and that such location of 
pôles has not been changed since the érection of the line ; that at 
the time of the érection of the line the Maumee Pike was a high- 
way 120 feet in width, a portion of which was macadamized, and 
the line of complainant's telegraph pôles was erected on the edge 
of the macadamized portion; that the road upon which the com- 
plainant's telegraph line was erected is a postal road; that the 
complainant has filed a written acceptance with the Postmaster 
General of the restrictions and obligations required by section 5263 
of the Revised Statutes of the United States [U. S. Comp. St. 
1901, p. 3579]. It further appears that the défendants, by resolu- 
tion, hâve ordered the complainant to remove the pôles of its 
telegraph line upon the said Maumee Pike from the place where 
they are at présent located, and in the same resolution permission 
is granted to the Postal Telegraph & Cable Company to locate said 
line of pôles upon the extrême north portion of the pike ; that 
the intention has been expressed on the part of the commissioners 
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that, uniess the pôles are removed as ordered, they will be eut down 
by the défendants' direction. It is recited in the last resolution re- 
ferred to, as a reason for the resolution, "that the présent location 
of said line of telegraph pôles upon said ' highway seriously incom- 
modes the public in the use of said highway." The condition of the 
Une has in no wise been changed since its érection. 

In 1899 the county commissioners of Sandusky county granted to 
the Toledo, Fremont & Norwalk Railway Company the right to 
erect, maintain, and operate a line of electrically operated railway 
along and upon the^macadamizéd; portion of the Maumee Pike, 
and subsequently such railway was built. The terms and provi- 
sions of the franchise thus granted appear in évidence, and it is, 
amongother things, prôvided that the railway Company shall save 
Sandusky county harniless from any and ail expense, injury, or 
damage arising from the opération of said road, and in any way 
arising from the location, construction, and opération of said pro- 
posed railroad. Testimony is introdueed tending to show that 
the public is to some extent inconvenienced in its use of the pike 
by the existence of the railroad and the line of telegraph pôles, 
as they are now situated. There is no testimony showing that 
any inconveniencè would hâve arisen to the public, except for the 
construction df the railway line in the pike,, There is testimony, 
uncontradicted, which shows that, if the telegraph line of the com- 
plainant should be removed to the side of the pike designated 
in the resolution passed by the commissioners for the removal, the 
opération of the line would be, much hampered by the existence 
of trees. It also appears in évidence that considérable expense 
would attend the removal of the line. There is no fault attributed 
to the complainant, and the only injury to the public has arisen by 
reason of the construction of the railroad by the railway company, 
which has agreed to hold the county harmless. It does not ap- 
pear that any proceedings hâve been taken in which the rights 
of the respective parties might be adjudged. It is undoubtedly 
within the power of the state of Ohio, through its county commis- 
sioners, to exercise police power or other sovereign powers for 
the benefit pf the public, notwithstanding such exercise of power 
may interferewith the rights of individuals ; but if such interférence, 
and such appropriation, in whole or in part, of such rights, to the 
use of the public, resuit in injury or loss to the one in whom such 
rights exist, compensation should first be made. The inconveniencè 
to the ptlblic evidently has arisen either from the action of the 
county commissioners in granting the franchise to the railway com- 
pany, or in the manner of exercise by the railway company of such 
franchise. In relieving against the existing inconveniencè, the 
loss and expense should be borne by those creating the incon- 
veniencè. 

This court has jurisdiction of the cause, for the reason that the 
threatened physical interférence with the telegraph line of the 
complainant would seriously interrupt the rights acquired by the 
complainant under the statutes of the United States. 

For the reasons given, the injunction prayed for by the cora- 
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plainant is granted ; and, for the same reasons, the mandatory in- 
iunction prayed for by the cross-bill is refused. Final decree may 
be drawn in accordance with this opinion. 



Ex parte HUTCHINSON. 

(Circuit Court, D. Washington, N. D. May 16, 1904.) 

No. 1,183. 

LiCENSES— CONSTITDTIONALITY OF OBDINANCE— DeALEKS IN TRADING StAMPS. 

A City ordinance imposing a license tax of $G0O per year on any person 
selling trading stamps to mereliants, in addition to $100 per year on each 
merchant usiug trading stamps in his liusiness, is not one for tlie pur- 
pose of providlng revenue, but is clearly intended to proliibit the use of 
sucli stamps, and is void, as an abridguient of the privilèges of citizens 
to engage in a legitimate business, in violation of the fourteenth constl- 
tutional amendment. 

On Pétition for Writ of Habeas Corpus. 

P. P. Carroll, for petitioner. 

Mitchell Gilliam, Corp. Counsel, for city of vSeattle. 

HANF0RI3, District Judge. Ordinance No. 6036 of the city of 
Seattle requires a person carrying on business as a pawnbi'oker to 
pay $100 per annum for a license, and exacts payment of six times 
as much for a license to sell trading stamps to mercharits, in addi- 
tion to a license fee of $100 per annum, wihich each merchant using 
trading stamps in his business is required to pay. It is very appar- 
ent that the purpose of this ordinance with respect to trading 
stamps is to prohibit their use in retail trade as a means of 'draw- 
ing custom, rather than to provide revenue, or to exercise in a rea- 
sonable manner the police power of the city. The giving of trad- 
ing stamps is merely one way of discounting bills in considération 
for immédiate payment in cash, which is a common practice of 
merchants, and is doubtless a popular method, and advantageous to 
ail concerned, and it is not obnoxious to public policy. The ordi- 
nance, therefore, is oppressive, and an invasion of the liberty of the 
people to carry on legitimate business by the use of legitimate 
means. 

In the case of Seattle v. Barto, 31 Wash. 141, 71 Pac. 735, the Su- 
prême Court of this state affirmed the validity of Ordinance No. 
6036 in so far as it relates to pawnbrokers, and in its opinion the 
court said, in effect, that the fee oî $100 per annum required of 
pawnbrokers is not so exorbitant or disproportionate to the cost of 
police surveillance that the court could, without proof of spécial 
hardship, deny its constitutionality. The court was not required 
to, and did not, express an opinion as to the validity of the subdi- 
visions of the ordinance relating to the selling and use of trading 
stamps. 

Admitting the principle that the city government is invested with 
discretionary power to license différent trades and occupations, and 



950 137 FEDERAL HEPORTEB. 

that the rule of uniformity in taxation is not violated by différences 
in rates, the.casés of Fleetwood v. Read, 21 Wash. 547, 58 Pac. 665, 
47 L. R. A. 2b5,' StuU v. De Màttos, 23 Wash. 71, 62 Pac. 451, 51 h. 
R. A. 892, and State v. Clark, 30 Wash. 439, 71 Pac. 20, are easily 
distinguishable from this case, and I am not required to comment 
on those décisions. 

For the reason aboyé set forth, it is my opinion that subdivisions 
1 and 2 of section 7 of the ordinance under considération are an un- 
warranted abridgment of the privilèges of citizens, and void, and 
that the imprisonment of the petitioner thereunder is a deprivation 
of his liberty in violation of the fourteenth amendment to the Con- 
stitution of the United States. Therefore I direct that a judgment 
be entered discharging him from custody. 



Ex parte HUTCHINSON. 

(Circuit Court, D. Oregon. April 19, 1905.) 

No. 2,889. 

MuNiciPAi, CoBPOEATioNS— Trading Stamp Ordinance— Constitutionalixy. 
A City ordinance making It unlawful for auy person to sell goods and 
merchanciise by selling trading stamps to merc-hants for delivery to theii- 
eustomers with purchases, without paying an annual llcense tax of $200. 
whether or not authorized by the city's charter, Is in violation of the 
rights secured to ci'tlzens afCected thereby by the fourteenth amendment 
to the Constitution of the United States, and void ; beiug neither a legitl- 
mate exercise of the taxlng power, nor a reasonable police régulation. 

On Pétition for Writ of Habeas Corpus. 

CarroU & Carroll, for petitioner. 

L. A. McNary, City Atty., for the city of Portland. 

BELL/INGER, District Judge. The petitioner is a citizen of the 
State of Michigan, and is a member of a firm doing business under 
the name of the National Stamp Company. The company is en- 
gaged in what is popularly knovvn as a "trading stamp business." 
It sells stamps to merchants at the rate of 50 cents a hundred, to be 
given by them to their patrons as a cash discount — one stamp to 
each 10 cents represented in the purchase made. Thèse stamps are 
redeemed by the stamp company in merchandise at its place of busi- 
ness in this city. The petitioner allèges that said stamps are used 
only as a means of advertising the business of the stamp company 
and of the merchants using the same, and as a médium of co-opera- 
tion and exchange for value. 

The restraint complained of grows out of the petitioner's arrest 
because of his failure to take out a license as required by an ordi- 
nance of the city of Portland which makes it unlawful for any per- 
son to sell, ofifer, or attempt to sell goods and merchandise by sell- 
ing trading stamps, etc., to merchants for delivery to their eus- 
tomers upon the purchase of merchandise from such merchants 
without paying annually the sum of $200 for a license authorizing: 
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the same. The city charter authorizes the council "to grant licenses 
with the object of raising revenue or of régulation, or both, for any 
and ail lawful acts, things or purposes," etc. The city défends its 
action in arresting and imprisoning the petitioner upon the ground 
that the ordinaiice in question was for the purpose of raising rev- 
enue, and that it is a lawful exercise of the power conferred by 
the charter to that end. 

The authority to raise revenue by a tax levied upon business is 
undeniable, but it does not admit of argument that the Législature 
cannot authorize a tax "for any and ail lawful acts, things, or pur- 
poses." It is impossible to imagine a form of government so op- 
pressive as one that would authorize a tax upon every lawful act 
or thing a man may do, to say nothing of the authority to tax "any 
and ail" his lawful "purposes." Judge Hanford, in the Circuit 
Court of the United States for the District of Washington, in pass- 
ing upon the validity of a trading stamp ordinance of the city of 
Seattle, in a case identical with this (137 Fed. 949), says: 

"It is very apparent that tbe purpose of this ordinance with respect to 
trading stamps is to prohibit thelr use In retall trade as a means of draw- 
ing custom, rather than to proride revenue or to exercise in a reasonable 
inanner the police power of the city. The givlng of trading staitips is merely 
oue way of dlscounting bills In considération for Immédiate payment in 
<'ash, whleh is a common practiee of marchants, and is doubtless a popular 
jiiethod and advantageous to ail concerned, and it is not obnoxlous to public 
|)oliey. The ordinance, therefore, is oppressive, and an invasion of the lib- 
ei'ty of the people to carry ou legitimate business by the use of legitimate 
means." 

The court held that the imprisonment of the petitioner for a viola- 
tion of the ordinance in question deprived him of his liberty in 
violation of the fourteenth amendment to the Constitution of the 
United States. 

The Suprême Court of Georgia in a récent case (Hewin v. City 
of Atlanta, 49 S. E. 765) bas decided that the furnishing of trading 
stamps is not a business. In the concluding part of its opinion that 
court says: 

"In its ultimate analysis, the use of trading stamps by a merchant is sim- 
ply a unique and attractive fonii of advertising, resorted to for the purpose 
of increasing trade. In the strict commercial sensé of the term 'business,' 
it Is not a business at ail. It Is simply a mode or manner of business — 
an instrumentality or Incident of a biisîness. When resorted to for the 
purpose of increasing the business to which it is annexed, it occupies the 
same relation to that business as newsp.tper advertising, clrculars, dodgers, 
and the like ; and, If the city of Atlanta can classify as a business adver- 
tising through the médium of tbe trading stamp, It can also classify as a 
business advertising through the journals of the city, or through the médium 
of a person employed to walk the streets with tbe sandwich upon which the 
goods, wares, and merchandise of a merchant are advertised, or the employ- 
nient of a dwarf who carrles upon his shoulder a barrel upon which the 
wares of a merchant are advertised, and who stops at every street corner 
and seats hlmself upon it." 

I adopt this view of the effect of the acts for which the petitioner 
is held. Thèse acts do not constitute a "business," in the proper use 
of that word. They are a mère means of advertising— an incident 
of a business — "a. médium," aa stated in the pétition, "of co-opera- 
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tîon and exchange for value." But whether considered a business 
or not, the ordinance in question and the charter which authorizes 
it are in violation of the rights secured by the fourteenth amend- 
ment to the Constitution of the United States. 

The petitioner's imprisonment is illégal, and it is therefore or- 
<lered that he be discharged from custody. 



THE SAKNIA. 
(District Court, S. D. New York. April 26, 1905.) 

1. Seamen— Injuet in Sebvice— Négligent Failuke of Ship to Fubnish 

Peçpee Tbeatment. 

Shortly before a steamshlp left New York for a voyage to the West 
Indies and retum, libelant, a seaman, injui'ed his band on a loose wire 
from a cable he was handling. A few days after it became very mucli 
swollen and painful, and libelant requested to be left in a hospital at 
Kingston, wMch was the flrst port made. He was not left, but was 
treated by a physician there, who performed an opération and gave di- 
rections for further treatment on board. He was further treated by a 
physician at another port, but was kept on board until the return of the 
vessel to New York, when his hand was in such condition that he was 
compelled to remain in the hospital for two months, and barely escaped 
amputation ; the resuit being that his hand was rendered permaneutly 
useless. It appeared that the directions of the Kingston physician were 
not foUowed, and that the hand was negligently treated by the offlcers 
of the ship, which contributed to Its serlous condition at the end of the 
voyage. Held, that the failure to leave libelant at Kingston and his 
subséquent improper treatment were acts of négligence which rendered 
thé ship liable in damages. 

2. Samœ— Damages. 

An award of $1,500 made to a seaman 43 years old for the permanent 
crippling of his right hand through the neglect of the ship to furnisb 
him with proper treatment after an Injury to the hand in the service. 

In Admiralty. Action by seaman to recover for loss of use of his 
hand through improper treatment after its injury in the service of 
the vessel. 

Wilford H. Smith, for libellant. 

Moore, Wallace & Dudley, for claimant. 

ADAMS, District Judge. This action was brought by Carmelo 
Greco, a seaman on board the steamship Sarnia, to recover for per- 
sonal injuries sustained by him, while on a voyage from New York 
to the West Indies and return, in July, 1904. It is alleged that be- 
fore leaving New York, the libellant's right hand was injured by a 
loose wire from a cable which he was handling sticking in it while 
engaged in the performance of his duties, and that in a few days 
thereafter he sufifered severe pains and the hand became greatly 
swollen. It is further alleged that the libellant asked the master 
to leave him ashore at the first port at which the vessel should 
touch; that the vessel was bound for Kingston and Port Limon, 
but the libellant was not left at either port but was kept on board 
and in conséquence his hand became so badly and dangerously af- 
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fected, notwithstandîng some treatment on board, before the vessel's 
return to New York, that when he reached there, he was obliged 
to go to a hospital, where he remained for about two months, and 
barely escaped amputation of bis hand, which he bas lost the entire 
use of, whereas it could bave been saved by proper treatment and 
médical attention. 

The claimant dénies that there was any defect in the cable for 
which it could be held responsible, or any négligent treatment and 
allèges that when the hand was examined by the chief officer of the 
vessel, in conséquence of the libellant's complaint that bis hand was 
paininghim, he applied a treatment of hot poultices, which was con- 
tinued until the vessel arrived at Kingston, where the libellant was 
sent ashore and examined by a physician and surgeon, who advised 
the master that the libellant was sufïering from a whitlow, and it 
Avas not necessary or advisable to send him to a hospital at King- 
ston. It is further alleged that this physician and surgeon treated 
the libellant's hand for two days, the 8th and 9th of July, and pre- 
pared various dressings to be subsequently applied, which was ac- 
cordingly donc. The next port was Port Limon, and when that 
was reached, the libellant was sent ashore by the master for the pur- 
pose of having his hand examined and properly treated there, twice 
a day, on the 15th, 16th, 17th and 18th days of July, and the libel- 
lant was requested by the physician and surgeon there to go to the 
hospital but the libellant refused to do so. The physician thereupon 
advised the master of the ship that it was not necessary to send the 
libellant to a hospital at Port Limon and suggested that there might 
be danger of his contracting a fever if it were done and advised that 
he be taken to New York and transferred to a hospital there. The 
physician gave to the master fuU instructions as to the treatment 
of the injured hand, which were duly observed by the mate and 
stewardess of the vessel, and when the vessel reached New York, 
the master caused the libellant to be sent to a hospital there, where 
he was cared for at the expense of the master for a long time there- 
after. Further answering the claimant allèges that the master of 
the vessel in not compelling the libellant to go to a hospital in the 
West Indies and in taking the libellant to New York for hospital 
treatment and the treatment which was given him on the vessel, 
was under the advice of compétent physicians and surgeons. 

The testimony shows that the libellant was hurt as stated by him 
in the libel but not that there was any négligence in such respect 
on the ship's or libellant's part. The case may be regarded as one 
where a seaman is injured in the service of the ship, without nég- 
ligence, leaving the question to be determined whether there was 
any négligence on the ship's part in the subséquent care of the sea- 
man, which gives him a right of action. 

It appears that a few days after the ship sailed from New York, the 
libellant's hand commenced to swell from the effects of the wound 
and he asked that he be put ashore at Kingston for treatment in the 
hospital there. Piefore arriving his hand was treated on board un- 
der direction of the chief officer with "black brown bread and un- 
ions," which softened the skin and the chief officer took the soft 
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part off with a knife. No apparent good efïect followed and when 
the port was reached, the libellant was sent ashore for examination 
by the physician there, who,usually attended to such matters for 
the steamship Une to which the vessel belonged. The physician 
testifîes he found that it was a case of whitlow but it was unfàt for 
an opération the first day. Instructions were then given for warm 
antiseptic applications and further instructions for another exam- 
ination the next day, the 9th of July. An opération was then per- 
formed, causing a free discharge of pus, and the physician's opinion, 
communicated to the ship's ofificers, was that such further treatmenl 
as might be necessary could be carried out on board the ship, and 
would effect a complète recovery in a week or ten days. The li- 
bellant waS accordingly kept on the ship and some treatment at- 
tempted there. The ship then proceeded to Port Limon, stopping 
en route at SavaniHa for about 36 hours and at Cartagena about four 
hours. No physicians were called in and none were apparently 
available at either of those places. At Port Limon, a physician was 
cmployed to attend the libellant and he did so on the 15th, 16th, 17th 
and 18th days of July. The physician there found a deep seated 
inflammation of the hand involving ail the Angers and he advised 
the master of the ship that a transfer should be made of the patient 
to the hospital under his charge for treatment, because he could 
secure better attention there than on board ship. This physician 
testifies that the libellant refused to go on account of the Port Li- 
mon climate and he returned to the ship, after the physician had 
advised the chief ofïicer how to treat him. The physician felt con- 
fident that with the instructions and dressings given, the patient 
would suiïer no permanent injury by reason of sailing back to New 
York. 

There is a conflict between the libellant and the offîcers of the 
ship as to whether he wished to be transferred to the hospital at 
Port Limon but I hâve no doubt that the libellant wished to be left 
at Kingston, for treatment in the hospital there, and whether or not 
he wished it at Port Limon is apparently immaterial. The master, 
assisted by médical advice, was required to détermine what should 
be donc with the libellant. The chief officer said "We don't go by 
the wishes of the sailor." 

On the return voyage to New York, the libellant was treated on 
the ship by the chief ofFicer and the stewardess, with the resuit that 
when New York was reached, he was in a serions condition and 
was sent to a hospital, where he remained about two months. The 
injury, however, had gone too long without adéquate attention and 
he could not be cured but is apparently crippled, as far as his right 
hand is concerned, for life. 

The physician, under whose charge the libellant was in thé New 
York hospital, testified that when he came there the wound was not 
clean and was in a very bad condition. Proper treatment resulted 
in the hand being saved to the libellant but in such a condition as 
to be thereafter practically useless for any manual labor. The tes- 
timony shows that if proper treatment had been given at Kingston 
or Port Limon, the useîulness of the hand would, in ail probability. 
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hâve been preserved, but the treatment that was given on board 
the ship resulted in a permanent partial disability. The chief offi- 
cer, who had charge of the libellant on board did not apparently 
follow the instructions given him by the physician at Kingston but 
substituted a method of his own, which he says he "learned at 
school," taking the pus out when he deemed necessary, that is, as 
lie said, "By my knowing it, by my knowledge." When the libel- 
lant came back from the physician's examination at Port Limon, 
tlîc officer first discovered the formation of pus, and the doctor there 
advised him to keep the wound clean, to "take the pus put ail the 
time." The physician in Kingston had given him practically the 
same advice but little or no attention was given to the formation 
of pus. In fact, I am forced to the conclusion that the libellant was 
iiegligently treated by the ship's officers. The master gave him 
no Personal attention; the chief officer's was useless, as was also 
that of the stewardess, as far as any favorable results were con- 
cerned. But for the treatment he received in New York, the hand 
would probably hâve been lost. With it, he lost control of his 
second and tliird fingers but the hand could not then be put in a 
normal condition. If the pus had been removed at first and the 
wound kept clean, it is probable that no serions results would hâve 
followed the original wound, which was not of a very important 
character. In this respect, at least, there was marked neglect. The 
libellant should hâve been left in the hospital at Kingston in con- 
formity with his request, but even at Port Limon, it was probably 
not too late to save the full usefulness of the hand, as it turned out 
to be seven days later in New York. 

The right of seamen to obtain substantial compensation for such 
négligence as is apparent hère is well settled. The Eva B. Hall 
{D. C.) 114 Fed. 755; The Troop, 128 Fed. 856, 63 C. C. A. 584. 

It only remains to détermine what the libellant should recover. 
Before the injury he was a strong, healthy man, about 43 years of 
âge, and earning as a sailor from $20 to $25 per month. He is only 
partially disabled but will be unable hereafter to make such a liv- 
ing as he has been accustomed to. It seems to me that $1,500 will 
be a proper sum to allow him under the circumstances. 

Decree for libellant for $1,500, with interest. 



THE FURNESSIA, 
(District Court, S. D. New York. May 4, 1905.) 

CoLosioN— Steamship and Schooneb Ceossing— Excessive Speed and Want 
or Efficient Lookodts in Fog. 

A steamship approaching New York at nlght in a fog came into collision 
with a crossing sehooner 15 miles east of Flre Island Lightship. Both 
vessels were sounding fog signais. The steamship was admittedly going 

, at a speed of six knots, and had a lookout on the forecastle head, and 
another In the crow's nest on the foremast, but nelther saw nor heard 
the sehooner until she was seen from the bridge, when quite near. At 
this time a whlte light was seen on the sehooner nearly ahead, which was 
mistaken for a stern light, and the steamship changea her course, but 



956 137 FEDERAL REPORTEE. 

had been llttle affected thereby at the tlme of collision. Held, that the 
st.eainshlp wâs In fault for excessive speed and want o( efficient look- 
outs; that the schooner would not be adjudged in fault because the mate, 
in the extremity of the collision, set ont a false and misleading light, 
it being doubtful whether or not it contributed in any way to the col- 
lision, which was fully accounted for by the plaln faults of the steamship. 
[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, S§ 152- 
156.] 

In Admiralty. Suit for collision. 

MacFarland, Taylor & Costello, for libellants. 

Robinson, Biddle & Ward and W. S. Montgomery, for claimant. 

ADAMS, District Judge. This action was brought by John 
Bernet and Richard K. Snow, the part owners and agents of the 
schooner William Bisbee, to recover the damages arising from a 
collision between the schooner and the steamship Furnessia about 
1 :45 o'clock A. M. of the 15th day of Alay, 1904, some 15 miles east 
of Pire Island Lightship in the Atlantic Océan. 

The Bisbee, loaded with oak timber and a small amount of gên- 
erai cargo, was bound from Gallick's L,anding, Virginia, to Rock- 
land, Maine. The steamship, with passengers and gênerai cargo, 
was bound from Glasgow to New York. The weather before and at 
the time of collision was foggy, dense according to the steamship's 
contention, but light according to the schooner's. 

The schooner was on the starboard tack and carrying full sail, 
fore sail, main sail and spanker, with 3 top sails, 4 stay sails and 3 
jibs. She was not making very much progress, however, probably 
3 knots at the utmost, as there was a very light wind from the 
eastward. The mate was steering and a lookout was stationed on 
the forecastle head. The latter was using a mechanical fog horn, 
of a proper size and type. She also had her lights duly set and 
burning. 

The steamship ran into a haze shortly after midnight which 
thickened into a fog about 20 minutes before the collision. Her 
compass course was West by North, 2 degrees North, which allow- 
ing for déviation, gave the steamship practically a West course. 
She was at first proceeding at her full speed of 14 or 15 knots but 
reduced her speed twice, so that, it is claimed, she was going at the 
rate of 6 knots at the time of collision. She had a lookout sta- 
tioned on the forecastle head and another in the crow's nest on the 
foremast. The fog whistle was duly blown. According to the 
testimony of the navigating officers, the first knowledge they had 
of the vicinity of the schooner was seeing.a white light, less than 
a point on the steamship's port bow, in close proximity, which they 
took to be a ship's stern light. The wheel was put hard-a-port to 
clear the vessel which was supposed to exhibit the light, and when 
the steamship was beginning to feel the influence of the helm, a 
green light was seen on the port bow, whereupon the steamship 
was reversed at full speed, but it was too late to check her headway 
materially and she struck the schooner a hard blow a little abaft 
amidships on her starboard side, which turned her over. 



THE FUKNESSIA. 957 

The members of the schooner's crew were obliged to take to the 
boat which hung at her davits astern. They thus reached the 
steamship and were taken aboard and brought to New York. 

The schooner's contention is that the steamship was solely at 
fault for the colHsion, principally in that she did not hâve suf- 
ficient lookouts and was proceeding too fast in a fog. 

The steamship's contention is that the coUision was solely pro- 
duced by the schooner exhibiting a false light which misled the 
steamship into changing her course, bringing about the collision. 

The steamship did not take the testimony of her lookouts but 
they were hunted up by the schooner and examined on her behalf. 
Their testimony does not seem to be of much importance, as there 
are circumstances which tend to discrédit the witnesses and I do 
not consider it necessary to resort to their statements in disposing 
of the case, as taking the steamship's own testimony, she should 
be condemned for proceeding at an undue speed in a dense fog 
and in not having sufficient lookouts. If her speed was only 6 
knots, it was too much in such a fog, and the fact that she claims 
the first knowledge she had of the présence of the schooner was by 
observation from the bridge, sufifices to côndemn her navigation in 
such respect. The schooner had a mechanical fog horn which she 
was using some time before the collision, but it was not heard on 
the steamship until the collision was imminent. 

The difïïcult question in the case is concerning the exhibition of 
an irregular light by the schooner. When the steamship's prés- 
ence became known to those on the schooner, the mate, who was 
then in charge and steering her, took the light out of the binnacle, 
and set it on top of the house, where it remained until nearly the 
time of the collision, when it was put back into the binnacle. The 
mate explains this by stating that he was afraid of steamers and 
always used this précaution. It was very bad practice on his part 
and if it had any efïect in producing the collision, the vessel should 
be condemned for it. The steamship claims that she supposed that 
the light was one of an overtaken vessel shown in conformity with 
Art. 10 of the sailing rules, which provides : 

"Art. 10, A vessel which Is being overtaken by another shall show from her 
stern to such làst-mentioned vessel a whlte light or a flare-up light. 

The white light required to be shown by this article may be flxed and car- 
ried in a lantern, but in such case the lantern shall be so constructed, iitted, 
and screened that it shall throw an unbroken light over an arc of the horizon 
of twelve points of the compass, namely, from six points from right aft on 
each slde of the vessel, so as to be visible at a distance of at least one mile. 
Such light shall be carrled nearly as practlcable on the same level as the 
side lights." 

Art. 1 provides : 

"The rules concerning lights shall be complied with in ail weathers from 
sunset to sunrise, and during such time no other lights which may be mis- 
taken for the prescribed lights shall be exhibited." 

And see The Excelsior (D. C.) 33 Fed. 554, affirmed (C. C.) 39 
Fed. 393; The Palinurus, L. R. 13 P. D. 14. 

The steamship's change of course to starboard tends to show that 
she was misled by the white light, but she was then apparently her- 



958 137 FEDERAL EEPORTBE. 

self in fault, îri that she had, by reason of her excessive speed of 
6 knots as admitted, and it was probably more, and want of efficient 
lookouts, approached too close to the schooner. The change of 
course on the steamship's part was slight, said by her wheelsman 
to hâve been less than a point and by her officers between 1 and 2 
points. The wheelsman was probably correct. If it had been 
made in the other direction, the steamship would hâve gone astern 
of the schooner and the collision been avoided. Without any 
change, the collision would probably hâve taken place by the steam- 
ship striking further aft on the schooner, but it is not profitable to 
speculate about what might hâve taken place, if something else 
had been done. What was done, was a steamship striking a sail- 
ing vessel in a fog, proximately through her own excessive speed 
and want of efficient lookouts. The schooner exhibited a false 
and misleading light in the extremity of the collision. The efïect 
of such exhibition is too doubtful to make the schooner bear any 
part of the loss therefor. The collision is too well accounted for by 
the steamship's plain faults to allow a division of the damages. 
Decree for the libellants, with an order of référence. 



BURKHART v. GERMAN-AMERICAN BANK. 
(District Court, S. D. Ohio. Navember, 1904.) 

Bankruptcy— Banks— Pabtnekship. 

Bankr. Act Jiily 1, 1898, c. 541, § 1, cl. 6, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3419], déclares tbat "corporations" sliall mean ail bodies 
having any of tlie powers and privilèges' of private corporations not 
possessed by Individuals or partnerships, and shall Include llmlted or 
otber partnershlp associations organlzed under laws mating the capital 
subscribed alone responsible for the debts of the association. Section 
4 déclares that private bankers, but not national banks or banks Incor- 
porated under state or territorial laws, may be adjudged Involuntary 
bankrupts; and section 5 (30 Stat. 547 [U. S. Comp. St. 1901, p. 3424]) 
pro vides that a partnershlp during the continuance of its business or 
after its dissolution and before settlement may be adjudged a bankrupt. 
HeW, that where an association of individuals was formed to carry on 
the business of a private bank, as authorized by Laning's Rev. Laws 
Ohio, § 4891 et seq. (Bâtes' Ann. St. § 3170-1 et seq.) but was not Incorpo- 
rated, it was a partnershlp, and as Such subject to be adjudged a bankrupt, 
though it was entltled to exercise some of the attributes of a corporation. 

[Ed. Note.— For cases In point, see vol. 6, Cent Dlg. Bankruptcy, |§ 17, 
21. 

What persons are subject to bankruptcy law, see note to Mattooa Nat. 
Bank v. First Nat Bank, 42 C. C. A. 4.] 

In Bankruptcy. 

Van Deman, Burkhart & Shea, for plaintiff. 

Van Pelt, Dale & Ferneding, A. J. Hess, W. J. Emmons, Goeke 
& Haskins, and Prescott Smith, for défendant. 

THOMPSON, District Judge. The pétition, as amended, among 
other things allèges that the German-American Bank is a partner- 
ship engaged in the gênerai banking business; that it and each and 
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ail of the copartners composing it are insolvent; that in an action 
brought in the common pleas court of Shelby county, Ohio, a re- 
ceiver was put in charge of its property because of its insolvency; 
that on or about August 23, 1904, it transferred, while insolvent, a 
portion of its property to certain of its creditors, with intent to 
prefer such creditors over its other creditors; and prays that the 
bank and copartners composing it, and each of them, may be ad- 
judged bankrupts. The défenses are: 

(1) That the bank is not a copartnership, but a corporation. (2) It 
says that it was not a party to the suit in which the receiver was ap- 
pointed, and it claims that the évidence shows that the receiver was 
appointed upon an ex parte hearing to protect and préserve the 
property for the time being and until the further order of the court. 

It is not denied, and the évidence conclusively shows, that the 
bank is, and was at the time of the appointment of the receiver and 
at the time of the filing of the pétition herein, insolvent; and it is 
not denied, and the évidence conclusively shows, that the défendant 
within four months preceding the filing of the pétition in bankruptcy 
transferred a portion of its property with intent to prefer certain 
of its creditors; and the question presented for the détermination 
of the court is whether the défendant is a corporation, and not a 
partnership. Clause 6, § 1, c. 541, Bankr. Act July 1, 1898 (30 vStat. 
544 [tr. S. Comp. St. 1901, p. 3419], 11 O. F. D.' 7C), defining the 
words and phrases used in the act, déclares that : 

"Corporations shall mean ail bodies having any of the powers and privi- 
lèges of private corporations not possessed by individuals or partnerships, and 
sball irichide limited or other partnership associations organized under lavvs 
making the capital subscribed alone responsible for the debts of the asso- 
ciation." 

And it is urged that this bank, having some of the powers and 
privilèges of a private corporation not possessed by individuals or 
partnerships, is a corporation, and not a partnership, and that there- 
fore the pétition must be dismissed. But this clause must be con- 
strued in connection with section 4 of the act (30 Stat. 547 [U. S. 
Comp. St. 1901, p. 3423]), which provides as follows : 

"Any unlncorporated company, and any corporation engaged principally 
in manufacturing, trading, printing, irablishing, mining, or mercantile pur- 
suits, owing debts to the amount of $1,000 or over, may be adjudged an in- 
voltmtary bankrnpt upon default or an impartial trial, and shall be subject 
to the provisions and entitled to the benefits of this act. Private bankers, 
but not national banks or banks incorporated under state or territorial laws, 
may be adjudged involuntary bankrupts." 

And with section 5 of the act (30 Stat. 547, 548 [U. S. Comp. St. 
1901, p. 3424]), which provides that: 

"A partnership, during the continuation of the partnership business, or 
after its dissolution and before the final settlement thereof, may be adjudged 
a bankrupt." 

This bank is an unlncorporated company, and under the laws of 
Ohio and for gênerai purposes is a partnership, and for the purpose 
of banking is a private banker, but the contention is that it must be 
deemed to be a corporation for the purpose of administering its as- 
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sets in bankruptcy, and it is urged, that to hold otherwise would 
nullify the provisions of clause 6, § 1. Tjie broad terms of clause 
6, § 1, are, however, limited by sections 4 and 5 in relation to who 
may become bankrupts. In this respect sections 4 and 5 distinguish 
unincorporated companies and private bankers and ordinary part- 
nerships from corporations. It is difficult to conceive of an unin- 
corporated Company (as distinguished from a corporation and an 
ordinary partnership) without any of the powers and privilèges of 
a private corporation, for without any of thèse powers and privilèg- 
es it would be an ordinary partnership. It is generally understood 
to be a body or association occupying middle ground between part- 
nerships and stock corporations, possessing some of the powers and 
privilèges of both, and is generally so recognized by the courts; 
and section 4 may bave contemplated such an unincorporated Com- 
pany, thereby limiting the définition of "corporations," at least for 
the purpose of adjudications in bankruptcy, to bodies organized 
under laws making the capital subscribed alone responsible for their 
debts. Clause 6, as construed by counsel for the respondents, would 
conflict with section 5, and deprive creditors of the right to hâve the 
individual property of the partners administered for their benefit by 
the bankrupt courts. It would be reasonable to treat as corpora- 
tions bodies whose subscribed capital stock is alone responsible for 
their debts, but it would be contrary to the spirit and purpose of the 
bankrupt act to deprive creditors of the right to hâve the individual 
property of partners administered for their benefit by the bankrupt- 
cy courts simply because the partnership contract invested the part- 
nership with authority to exercise some of the powers or privilèges 
of a corporation. Laning's Rev. Laws. §§ 4891, 4892, 4893, 4894, 
4895, 4896, 4897 (Bâtes' Ann. St. §§ 3170-1 to 3170-7) require unin- 
corporated joint stock companies and banking partnerships, doing 
business in the state under a fictitious name or désignation not show- 
ing the names of the persons interested as partners in such business, 
to file once a year with the clerk of the court of common pleas of 
the county in which its principal office or place of business is situ- 
ated, the names in full of ail the members of such partnerships and 
their places of résidence. One of the purposes of this law mani- 
festly is to advise those dealing with such partnerships who the 
partners are, so that they may be able to enforce their rights against 
not only the partnership but its members. 

This bank is a partnership, formed for the purpose of carrying on 
the business of banking as a private banker, such as is contemplated 
by Laning's Rev. Laws, § 4891 (Bâtes' Ann. St. § 3170-1) et seq. and 
as such, may be adjudged a bankrupt. 
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LAKE STEAM SHIPPING CO. v. BACON. 
(District Court, S. D. New York. May 4, 1905.) 

Shipping— Chaeteb Hieb— Disablement of Vessel bt Steandino. 

Wbere a steamship under a tiine charter was dlsabled by strandlng 
so that durlng the remainder of the voyage she was not in the condi- 
tion requlred by tlie ctiarter, tlie charter lilre nevertlieless runs aftei- 
slie reached port and while dlscliarging, when the disablement did not 
afCect her eflaclency to discharge, although there was delay, owlng to 
damage to the cargo resultlng from the stranding. 

[Ed. Note. — For cases in point, see vol. 44, Cent Dlg. Shipping, §§ 219- 
221.] 

In Admiralty. On exceptions to commissioner's report. For 
prior opinion, see 1S9 Fed. 819. 

Convers & Kirlin, for libellant. 

Wheeler, Cortis & Haight, for respondent. 

ADAMS, District Judge. This action was brought to recover 
hire of the steamship Avonmore from April 16, 1903, to May 13, 
1903. It was held— (D. C.) 129 Fed. 819— that under the terms of 
the charter party, there could be no recovery of hire, while the ves- 
sel was in an unfit state to perform the service for which she was 
engaged, owing to her condition arising from a stranding on Ane- 
gada Reef, Virgin Islands, but the time occupied in discharging in 
New York should be paid for and the matter was sent to a commis- 
sioner to assess the damages in such respect. Testimony was 
then taken tending to show that the vessel was employed in dis- 
charging 7 days and IJ/2 hours, for which the commissioner found 
the libellant was entitled to recover $6S8.70, with interest. 

The respondent excepts to such allowance upon the ground that 
the vessel was not in an efficient state for such service because the 
discharge was very much delayed, owing to the damaged condi- 
tion of the cargo. The commissioner says in this connection: 

"On testimony of which the above is the substance, respondent argues that 
the ship was not 'again in an efiBcient state to résume her service,' so far as 
the discharge was concerned, since owing to the condition of the cargo it 
could not be discharged with the usual despatch. While I think the décision 
of the court disposes of this question adversely to respondent, it also seems 
to me that the delay in discharging described by respondent's wltnesses was 
due not to the condition of the ship, but to the condition of the cargo. Had 
the ship been fuUy repalred at St. Thomas and restored to her original con- 
dition so as to be 'ready to recelve cargo, and tlght, staunch, strong and In 
every way fitted for the service,' or had the cargo been transshlpped Into an- 
other vessel, there would hâve been the same necessity for separating the 
damaged cargo from the Sound after landlng it on the dock at New York, 
the only différence being that the tlme thus consumed would probably hâve 
been somewhat less because there would hâve been no addltional damage on 
the voyage to New York. The bulk of the damage was eustained before the 
ship started from St. Thomas for New York. As far as the évidence shows, 
the fact that the cargo was damaged did not in any way delay or embarrass 
the actual discharge from the ship to the dock, nor does it appear that any 
machinery or apparatus belonging to the ship and used in the discharge was 
ineffective, or that its efiiclency had been in any way impaired. There is 
nothing to show that the cargo which remalned in the ship could not hâve 
been landed with the same despatch as before the accident. 

137 P.— fit 
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"TJnder the Harter Act and the décision of the court, the owners of the cargo 
could hâve no claim agalnst the ship or her owners for damage to the cargo 
through the strandihg; nor bas the respondent any such claim, or any claim 
for lost frelgbt, slnce If there mlght otherwise hâve been any doubt on tbat 
subject, It is covered^by clause 27 of the charter, which provides: 'It Is also 
mutually agreed that this Charter Is subject to ail the terms and provisions of 
and ail the ejçemptions from liabllity contalned In the Act of Congress of the 
United States, approved on the 13th day of February, 1893, and entitled "An 
A^ct relating to Navigation of vessels," etc.' Act Feb. 13, 1893, c. 105, 27 
Stat. 445 [U. g. Comp. St, 1901, p. 2946]. The libellant, therefore, Is net re- 
sponsible for the delay resulting from the séparation of the bags on the dock, 
and no allowance In time should be made therefor to respondent." 

It does not seem necessary to add much to what the commission- 
er has said, as it apparently disposes of the question now presented. 
ît seems true that the delay was partly due to the stranding in that 
it put the sugar in such a condition that it could not be expedi- 
tiously handled after being landed on the wharf and in such sensé 
the delay was partially attributable to the stranding, which, it 
has been held, relieved the respondent of the obligation to pay hire 
during the voyage, but such relief did not go to the extent of releas- 
ing the respondent from the pajTnent of hire while the discharge 
was ,taking place, unless the ship's condition was such as to pre- 
vent its being accomplished with due celerity. It was the condition 
of the cargo and not of the ship that caused the delay in question 
and it seems that when the cargo reached New York, the hire was 
set running again and should be paid for for such time as was nec- 
essarily occupied in the discharge, even though some of the loss 
of time was due to the condition of the cargo arising out of the 
original misfortune. The question whether full hire should be 
paid under the circumstances, seems to be answered in the affirma- 
tive by the fact that the ship was necessarily occupied during the 
time allowed for. She was in a condition for such sfervice. The 
cargo, however, was not in a condition to be rapidly taken away 
from her as it was discharged. The commissioner says, with ap- 
parent correctness, that there could be no maintainable claim 
against the ship for damage to the cargo through the stranding and 
such being the case, it is not important hère that some delay was 
incident to such damage. This matter can not be disposed of on 
gênerai équitable principles but must be considered in connection 
with the contract of hiring, which provided how and when the hire 
should run. 

Exception bverruled. Report confîrmed. 



CLBNEAT et al. v. NORWOOD et al. 

(Circuit Court, S. D. Ohlo. January 21, 1905.) 

1. Municipal Cobpobations— Spécial Assessments—Skwbes— Exemption or 
Pbopebtt— Unipormity. 

Rev. St. Ohio 1892, § 2383, authorlzed the councll of a clty to exempt 
from a spécial assessmënt such portion of the frontage of any lot having 
a greater frontage than its average depth, and so much of any frontage 
of corner lots as seeiued équitable, and charge the deficlency caused by 
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ench exemption on the whole frontage taxed pro rata. Beîd, that an 
assessment for sewer construction was net invalid for nonunlformity be- 
cause certain lots frontlng on the Improvement were exempted under 
such section. 

2. Samb—Injunction— Bill— Notice. 

Where a bill to restraln the collection of a spécial sewer assessment 
alleged that the sewer subdistrict was established in June, 1899, that the 
ordiuance authorizing the improvement was passed January 15, 1900, 
and that the assesslng ordinance was passed December 3, 1900, it would 
be assumed, in the absence of a showing to the eontrary on demurrer 
to the bill. that in the course of such proeeedings the varions steps re- 
quired by Rev. St. Ohio 1892, §§ 2304, 2374-2376, and 2378, then in force, 
were duly complied with. 

3. Same. 

The publication of a resolution declaring the necesslty of a sewer, 
and the fiUng of the plans and plats as requlred by Rev. St. Ohlo 1892, 
§§ 2304, 2374-2376, and 2378, affords reasonable notice to the property 
owners of the intention to make the improvement, its extent and char- 
acter, and the manner in which it would affect their property. 

4. Same. 

An allégation in a bill to restraln collection of a spécial sewer assess- 
ment that the improvement was made without notice to complainants, 
"as the owners of property to be charged," was not an averment that 
the steps requlred by Rev. St. Ohio 1892, §§ 2304, 2374-2376, and 2378, 
for the publication of resolutions, etc., and the flling of plans, had not 
been taken. 

5. Same. 

Rev. St. Ohlo 1892, § 2370, provides that the plan devised for pro- 
viding a eity with sewers shall, in the discrétion of the counsel, be formed 
with a View of dividlng the corporation into as many sewer districts 
as may be deemed necessary for securing efficient drainage, the main or 
principal sewers having their outlet In a river or other proper place. 
Held, that the "proper place" for the outlet of a sewer was wlthin the 
discrétion of the city council, and that lot owners subject to assessment 
were bound by the council's action. 

6. Same. 

Where a bill to restraln the collection of a sewer assessment alleged 
that the sewer emptled Into a creek which was mostly stagnant during 
the larger part of the dry or summer season, and in which at no time 
was the volume of water or the current sufficient to carry ofC the sewage, 
such allégation dld not allège that the creek was Insufflclent to carry 
off "any or a large part" of the sewage. 

7. Same— Pollution of Steeams— Village Officebs— Violation or Stautte 

— AssEssMENTS— Vacation. 

That a village, its offlcers and agents, had vîolated certain statutes 
prohibiting the pollution of streams by sewage, and were liable for the 
penalties prescrlbed therefor, constituted no ground for setting aside an 
assessment for the construction of the sewers. 

In Equity. Bill to enjoin the collection of municipal assessments. 
Submitted on demurrer to the bill. Sustained. 

David Davis and Clifford Woods, for plaintiffs. 
W. R. Collins and O. G. Bailey, for défendants. 

THOMPSON, District Judge. The bill is demurred to upon the 
ground that it does not state a cause entitling complainants to the 
relief prayed for. 

The grounds upon which relief is sought, as stated in the bill, 
are, in substance, as follows ; (1) The apportionment oî the assess- 
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ment among the property holders is not uniform, but, on the con- 
trary, discriminâtes against complainants. (2) The improvement 
does not benefit the property of complainants, and the enforcement 
of the assessment will deprive complainants of property without 
due process of law, in violation of the fourteenth amendment to the 
Constitution of the United States. (3) The assessment is préma- 
turé and illégal, because the outlet provided for the sewers is not 
such as is required by law. 

The bill allèges that, of the lots bounding and abutting on the 
streets named in the ordinance authorizing the improvement, 9 were 
wholly, and about 36 were partly, exempted from assessment by the 
assessing ordinance, and that the exemption was made w^ithout no- 
tice to complainants. 

The bill shows that the partial exemption of the 36 lots was made 
in compliance with the requirements of section 2383, Rev. St. Ohio 
1892 (repealed 96 Ohio Laws, p. 96), then in force, which provides 
that : 

"The council may exempt from assessment, such portion of the frontage 
of any lot having a greater frontage than its average depth, and so much of 
any frontage of corner lots, as to It may seem équitable, and charge the de- 
flciency caused by such exemption on the whole frontage taxed pro rata ; but 
in so doing, It shall specially set forth, In the ordinance making such assess- 
ment, each lot so exempted; which ordinance, vvhen passed, shall be binding 
upon the parties interested." 

In complying with the provisions of this section, the village 
council did not violate, but enforced, the rule of uniformity by de- 
termining the true frontage of lots having a greater frontage than 
their average depth, and of corner lots subject to assessment upon 
another street, and complainants were not prejudiced for want of 
notice. Of the nine lots which were wholly exempted, four, name- 
ly, lots 406, 387, 391, and 399, belonged to the complainants, and it 
-îs not shown in the bill why any of the nine were exempted. Only 
lots on streets "through or in which such sewers and drains may 
be laid" are subject to assessment, and it may be that, when the work 
was complèted, it was found'that thèse lots did not bound or abut 
upon the streets, or parts of the streets, named in the ordinance au- 
thorizing the improvement, "through or in which such sewers and 
drains" were laid, and for that reason were omitted from the as- 
sessing ordinance. The bill fails to show that thèse lots were sub- 
ject to aèsessment. 

The bill States that: 

"Sald alleged Improvement was made and assessment levied upon an arbi- 
tràry front-foot plan, and without any Uotice whatever to the complainants, 
as the owners of property to be charged." 

But this is a conclusion not warranted by the facts stated in the 
bill. The bill shows that the sewer subdistrict in question was 
established in June, 1899, that the ordinance authorizing the im- 
provement was passed January 15, 1900, and that the assessing 
ordinance was passed Decembèr 3, 1900, and, in the absence of any 
showing in the bill to the contrary, it will be presumed, for the pur- 
poses of the demurrer, that in the course of thèse proCeedings the 
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various steps required by original sections 2304, 2374-2376, and 
2378 (repealed 96 Ohio Laws, p. 96. See Laning's Rev. Laws, §§ 
8602, 3603, 3634-3636, and 3640; Bâtes' Ann. St. §§ 1536-211, 1536- 
212, 1536-242 to 1536-244, 1536-248), then in force, wereduly taken 
to authorize, make, and pay for the improvement. It is provided 
in thèse sections as follows: 

"Sec. 2304. When It Is deemed necessary by a eity or village to make a 
public improvement, the council shall déclare by resolution the necesslty of 
sucD improvement * * * and publish the resolution not iess than two nor 
more than four consécutive weeks in some newspaper published and of gênerai 
circulation in the corporation." 

"Sec. 2374. Such board shall hâve plans and spécifications prepared for the 
construction of the proposed main sewers, showing the size, location and in- 
clination thereof, and the depth of the same below the surface. 

"Sec. 2375. When plans and spécifications for the main sewers hâve been 
prepared, the board of improvements, or the board of commlssiouers of sewers, 
shall give at least ten days' notice in one or more newspapers of gênerai cir- 
culation in the corporation, stating that such plans hâve been prepared, and 
are filed in the office of the board for examination and inspection by parties 
interested; by which notice the board shall designate the portions of the 
work proposed to be done, and where main sewer districts are provided for, 
the boundaries thereof. 

"Sec. 2376. At the time specifled in the notice, or at an adjourned meeting, 
the board shall hear the parties interested, and may, if it sees proper, amend 
or correct the plans; and it shall thereupon file the plans, as amended, or, If 
no amendment be made, then the original plans, duly certifled by it, in the 
oflïce of the civil engineer of the corporation." 

"Sec. 2378. The council, on the recouimendation of the board, shal! cause 
such sewer, or sewers, specifled in the plan, as may be designated by the 
board, to be construeted ; » * * and the council, upon the passage of 
such ordinance, shall cause a plat to be made, and filed in the office of the 
elerk of the corporation, showing the lots so bounding or abutting, and the 
number of the feet front of each lot." 

The publication of the resolution declaring the necessity of this 
improvement, and the filing of the plans and plats thus required, af- 
forded reasonable notice and means of information to the property 
holders of the intention to make the improvement, and of its extent 
and character, and of the manner in which it would affect their 
property. It is not stated in the bill that the village or its council 
or officers failed to take thèse various steps, or any of them, and the 
broad allégation that the improvement was made without notice to 
the domplainants, "as the owners of property to be charged," cannot 
be construed to be an averment that thèse steps were not taken. 
Paulsen v. Portland City, 149 U. S. 30, 40, 13 Sup. Ct. 750, 37 L. Ed. 
637 ; French v. Paving Co., 181 U. S. 324, 339, 21 Sup. Ct. 625, 45 L. 
Ed. 879. 

Health and convenience require that town and city lots used for 
résidence and business purposes should hâve the benefit of an adé- 
quate System of sewerage, and the Législature of Ohio hâve pro- 
vided that when a village council bas declared the necessity for such 
a System, and bas construeted it, the cost of construction may be 
imposed upon the owners of the lots abutting upon the streets 
through or in which the sewers are laid, necessarily assuming that 
they will be benefited thereby, and, in fact, they are benefited there- 
by in the enhancement of the value of their lots. Necessarily, con- 
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hection with an adéquate System of sewerage will enhance the 
value of abutting village and city lots, whether they be improved or 
unimproved. 

It is claimed, however, in the bill that this sewerage System bas 
not a proper outlet, "and the complainants bave as yet no sewers, 
in fact, to drain tbeir said lots and lands," and consequently bave 
not been benefited by the improvement ; but in the stating part of 
the bill it is alleged, upon information and belief : 

"Tbat said sewerage System consista of a large main sewer, Into wliicli 
various smaller sewers, known at laterals or branches, drain, and that the 
said main sewer, wbich ia the only outlet to the entire System, empties into a 
small stream, wblch is not a river or other proper place, as required by sec- 
tion 2370, Rev. St Ohio 1892, and wblch stream is mostly stagnant during the 
larger part of the dry or summer seaspn, and In whlch at no time is the 
volume of water or the current sufHclent to carry off tbe sewerage. Tbls 
stream is known as 'Duck Creek,' * * *." 

Original section S370 (repealed 96 Ohio Laws, p. 96. See Lan- 
ing's Rev. Laws, 3633 ; Bâtes' Ann. St. § 1536-241) provides as fol- 
lows: 

"The plan so devised shall, in the discrétion of tbe council, be formed with 
the View of the division of the corporation into as many sewer districts as 
may be deemed necessary for securlug efficient drainage and sewerage; each 
of the districts shall be designated by name and number, and conslst of one 
or more main or principal sewers, with the necessary branches and connec- 
tions, the main or principal sewers havlng their outlet in a river or other 
proper place; and the districts shall be so arrangea as to be Independent of 
each other so far as practicable." 

By the express terms of this section the détermination of what 
is a "pioper place" is confided to the discrétion of the council, and 
Ihe lot owners are bound by its action. It is not shown that there 
is no outlet or proper place, but only that Duck creek, into which 
the main sewer empties, "is mostly stagnant during the larger part 
of the dry or summer season, and in which at no time is the volume 
of water or the current sufficient to carry ofï the sewerage." Mani- 
lestly, in the opinion of the complainants, the outlet is insufficient, 
but it is not siated as a fact that Duck creek fails to furnish any out- 
let for the sewer. The language, "and at no time is the volume of 
water or the current sufficient to carry ofif the sewerage," in the 
connection in which it is used, means that it does not carry ofï ail 
the sewerage, not that it does not carry oflf any of the sewerage. 
If it were a fact that the creek was insufficient to carry off any or 
a large part of the sewerage, unequivocal and explicit language 
would bave been used in stating the fact. 

The bill also calls attention to certain statutes enacted by the 
General Assembly of the state of Ohio in the exercise of the police 
power, prohibiting the pollution of streams, etc., and prescribing 
peualties for the violation thereof. The village or its officers and 
agents may be liable for the violation of thèse statutes, but that fact 
affords no ground for setting aside the assessment. 

The demurrer will be sustained. 
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In re McGUIRB. 

(District Court, N. D. Oliio, E. D. May 4, 1005.) 

No. 1,852. 

Stibbogation— Paying Incxjmbbance tob Another— Ageeement fob Stjb- 
eogation. 

One who, at the request of a debtor, furnishes the money to discharge 
a lien, under an agreement that he shall hâve the same lien, Is entitled 
in equity to be subrogated to the lien of the créditer whose debt is paid. 

[Ed. Note. — ^For cases in point, see vol. 44, Cent Dlg. Subrogation, § 61.] 

In Bankruptcy. On review of décision of référée. 

C. P. Winbigler, for claimant. 
J. W. Mykrantz, for trustée. 

TAYLER, District Judge. This matter is before the court on tlic 
pétition of the trustée for the review of the décision of the référée 
with référence to the claim of G. A. Cassell. 

The facts in the case are as follows: McGuire, the bankrupt, in 
October, 1902, purchased a farm for $3,500, giving in payment $500 
in cash, and six notes for $500 each, tlie first payable April 1, 1904, 
and the others annually thereafter, the notes being secured by mort- 
gage on the farm. The mortgagee transferred the first three notes. 
AVhen the first note became due, Cassell, at the request of the mort- 
gagor, and upon the mortgagor's promise to turn over to him this 
first note, advanced to the mortgagor the money with which to pay 
the note, which was taken up by McGuire and given to Cassell. 
There seems to hâve been some argument between McGuire and 
Cassell on the one hand, and the agent of the holder of the note on 
the other, at the time of the negotiations for payment of the note, 
the latter refusing to assign the note, and stating that he would 
mark it "Paid" ; but at the time of the payment no such indorsement 
was made. 

Cassell claims that he is entitled to be subrogated to the rights of 
the original payée of the note under the mortgage executed by Mc- 
Guire to secure it, and this claim is disputed by the trustée. The 
contention of the claimant was sustained by the référée. 

The doctrine of subrogation will be applied, in gênerai, wherever 
any person, other than a mère volunteer, pays a debt or demand 
wliich, in equity and good conscience, should hâve been satisfied by 
another. Was Cassell, in the dealings above recited, a mère vol- 
unteer? In the case of Home Savings Bank v. Bierstadt, 168 111. 
618, 48 N. E. 161, 61 Am. St. Rep. 146, the court says : 

"Subrogation, as a principle of equity jurisprudence, Is generally confined 
to the relation of principal and surety and guarantors, or to a case wbere 
a person is compelled to remove a superior title to that held by hlm In order 
to protect hls own, and also to cases of insurers. * * » Whllst thèse 
gênerai heads Include the doctrine and principles of subrogation, that doc- 
trine has been steadlly expanding and grovving In Importance and estent In 
its application to varlous subjects and classes of persons. This équitable 
principle is enforced solely for the accompllshment of substantlal justice, 
where one has an equity to invoke which cannot injure an Innocent person. 
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The right of subrogation whîch sprlngs from the mère fact of the payment 
of a debt, and which Is încluded under the heads flrst above stated, Is what 
is termed légal subrogation, and exista only where included wlthin those 
classes. But, in addition to this principle of légal subrogation, there exista 
another principle, which Is termed conventional subrogation, which résulta 
from an équitable right springing from an express agreement with the debtor, 
by whlâh one advances money to pay a clalm for the security of which there 
exists à lien, by which agreement he is to hâve an equal lien to that paid 
ofC, whereupon he ia entltled to the beneflt of the security which he bas 
satisfled with the expectation of receiving an equal lien. * * ♦ It is the 
agreement that the security shall be kept alive for the beneflt of the person 
maklng the payment which gives the right of subrogation, because it takes 
away the character of a mère volunteer." 

In the case of Wilkins v. Gibson, 113 Ga. 31, the court says, on 
page 43, 38 S- E. 374, 379, 84 Am. St. Rep. 204: 

"In a case where a stranger pays offi the debt of another which ia secured 
by deed or mortgage, the parties bave a right to agrée that the payor will 
hâve the same priority as the holder of the security, and be substituted for 
bim. A court of equity will enforce this agreement as made, and give the 
second créditer just such security as he contracts for." 

The Circuit Court of Appeals for the Fifth Circuit, in the case 
of Rachal et al. v. Smith et al., 101 Fed. 159, 164, 42 C. C. A. 397, 302, 
says: 

"Slnce the équitable doctrine of subrogation was ingrafted on the Bnglish 
equity jurisprudence from the civil law, it bas been steadily growing in im- 
portance, and widening in its sphère of application. It is a création of 
equity, and is administered in the furtherance of justice. It is applied to 
give the party who actually pays the debt the full beneflt and advantage of 
such payment. It bas been long settled, and it is not controverted, that the 
doctrine applies where a junior ineumbrancer discharges the prlor incum- 
brance, and where the surety pays the debt of bis principal, and in cases 
of like character. A just limitation of the application of the doctrine is 
that it does not apply to payments made by a mère volunteer or stranger. 
'No one can be allowed to Intrude himself upon another as his surety; and 
therefore if a man voluntarily pays the debt of another, without any agree- 
ment to that effect with the debtor, he cannot take the place of the créditer, 
or in any way recover the money so paid of the debtor, because the law does 
not permit one man thua ofHclously and without solicitation to intermeddle 
with the afCairs of another.' Winder v. Ditfenderfer, 2 Bland, 199; Harris, 
Subr. p. 558, § 810, note 'h.' This objection is made in the présent case. 
It is urged that Francis Smith, In advancing the money to pay the mortgages, 
was A mère volunteer within the meaning of the authorities, and that the 
doctrine of subrogation, therefore, does not apply. It will be remembered that 
the money was lent and applied to the payment of the mortgages at the 
request of the debtor, the new mortgage being taken on the same lands 
covered by the older mortgages." 

The court quotes further from Harris, Subrogation, p. 559, § 
811, note 1, as folllows : 

"A person who bas lent money to a debtor may be subrogated by the debtor 
to the creditor's rights ; and if the party who has agreed to advance the 
money for the purpose employed it himself in paying the debt, and dischar- 
ging the incumbrance on land given for its security, he is not to be regarded 
as a stranger. Dix. Subr. 165 ; Payne v. Hathaway, 3 Vt. 212. The real 
question In ail such cases is whether the payment made by the stranger 
was a loan to the debtor through a mère désire to aid him, or whether it was 
made with the expectation of being substituted in the place of the créditer. 
If the former Is the case, he is not entitled to subrogation; If the latter, 
be is. If a person pays a debt at the instance, request, or sblicitation of 
the debtor, he is neither a volunteer, stranger, nor Intermeddler ; nor is the 
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debt regarded as extingulshed, if Justice requires that it should be kept alive 
for the beneflt of the one advancing the money, who ttiereby becomes the 
créditer. Association v. Ttiompson, 32 N. J. Bq. 133." 

Pomeroy, in his work on Equity Jurisprudence (1883) § 1212, 
after stating the gênerai rule as to subrogation or équitable assign- 
ment in cases of payments made by persons who hâve subséquent 
interest in the premises, adds : 

"The doctrine is also justly extended by analogy to one who, having no 
previous interest and being under no obligation, pays off the mortgage, or 
advances money for its payment, at the instance of a debtor party and for 
his benefit. Such a person is in no true sensé a mère stranger and volunteer." 

In the case of Straman v. Rechtine et al., 58 Ohio St. 443, 455, 51 
N. E. 44, 46, the Suprême Court of Ohio says: 

"Where money is loaned under an agreement to be used In the payment of 
a lien on real estate, and it is so used, and the agreement is that the one 
who loans the money shall bave a first mortgage lien on the same lands to 
secure his money, and through sonie defeet In the new mortgage, or over- 
sight as to other liens, the money cannot be made on the last mortgage, the 
mortgagee bas a right to be subrogated to the lien which the money supplled 
by him bas paid, when it can be done without placlng greater burdens upon 
the intervening lienholders than they would bave borne if the old mortgage 
had not been released." 

I am of the opinion that the facts in the case under considération 
clearly entitle Cassell to the relief claimed, and the décision of 
the référée is therefore affirmed. 



JULIA V. CRIÏCHB^IELD. 

(Circuit Court, S. D. New York. April 27, 1905.) 

Corporations— Stock— Value— Evidence. 

In an action for breach of a contract to deliver to plaintifC 1,000 shares 
of 6 per cent, preferred stock of an asphalt mining company, évidence 
heîd to justify a verdict fiuding that its value was $75,000. 

Motion to Set Aside Verdict as Against the Weight of Evidence 
and as Excessive. 

L. Laflin Kellogg, for the motion. 
W. Benton Crisp, opposed. 

L.A.COMBE, Circuit Judge. This is a motion to set aside the 
verdict and order a new trial. So far as the motion is based upon 
the exceptions reserved during the progress of the trial, it need 
not be discussed. Possibly the court erred in the construction 
which it put upon the written contract, or in admitting or reject- 
ing évidence relating thereto; but those exceptions can ail be 
argued in tlie appellate court, and there finally determined. So. 
too, any alleged errors in the charge may be presented in that 
tribunal as efîectively as liere. As to the suggestion that the ver- 
dict — in favor of plaintiff on the whole case— is against the weight 
of évidence, it is unsound. If Uie contract was properly construed 
by the court, the évidence fully warranted a verdict for the plaintiflf. 
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It is contended, however, that the amount of damages found by 
the jury is excessive. So far as the contention is directed to the 
proposition that upon the évidence nominal damages only could 
be awarded, that question can aiso be passed upon by the appellate 
court. It is a close one upon the authorities presented on this argu- 
ment, but, if the défendant is right in his contention, the exception 
reserved to the court's refusai to instruct the jury that they could 
not give anything more than nominal damages sufficiently préserves 
his rights. The question, however, whether the jury erred, not 
in giving substantial damages, but in assessing the amount at $75,- 
000, instead of some smaller sum, should be disposed of hère, be- 
cause, under the practice in the fédéral courts, the appellate tribunal 
will hâve no power to pass upon it. 

The only point, therefore, which will now be discussed, is wheth- 
er, conceding that the jury were properly instructed to find sub- 
stantial damages upon the testimony, their verdict is excessive. 
The problem submitted to them was "what would 1,000 shares of 
ti^o preferred stock of this company hâve been worth on the day the 
plaintifif was entitled to receive it?" Défendant contends that no 
intelligent answer can be given to that question; that it is pure 
guesswcu.-k to name any sum. Incidentally it may be remarked that 
this contention, if sound, will secure a reversai upon the excep- 
tions to the charge. But in addition it seems to the court that there 
were sufficient factors proved to warrant an intelligent déduction. 
Ilad the preferred stock been issued, it would hâve ranked below 
the $500,000 of bonds ; but that $500,000 was ail put into the prop- 
erty, in building railroads and wharves, putting up houses and 
plant, buying machinery, boats, etc. Since the asphalt deposit, 
when developed, turned out to be a valuable one, and the company 
a going concern, there is no reason to infer that the proceeds of the 
bonds was lost or seriously depreciated when invested there. On 
the contrary, the bringing together of ail thèse materials in a place 
where their use could earn money presumably made their aggregate 
value higher than the total separate values of the units composing 
the plant. The jury were fairly warranted in concluding that the 
improvements put upon the property were of sufficient value to 
meet the prior lien of the $500,000 bonds. Besides the improve- 
ments, there was the original deposit of asphalt, with the conces- 
sions which gave the right to mine and export it; and besides the 
bonds, there was the issue of $700,000 of common stock. One 
witness testified that the stock was given out as a bonus to purchas- 
ers of bonds. The secretary of the company testified that it was 
issued for the property; i. e., the asphalt deposit and concessions. 
AVhether the issue of common stock was large or small, it would 
rank below preferred stock, which latter, after the bonds were pro- 
vided for, would take ail the balance of the property up to the 
extent of preferred stock issued. The évidence showed that in 
three years 30,000 tons of asphalt were removed, and sold hère 
at $20 to $35 a ton. Of course, there were large sums to be de- 
ducted from that selling price for expenses of production, freight, 
etc.; but it was a perfectly fair inference that there was money in 
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the business, or it would not hâve been continued for so long. 
There was évidence, too, from which the jury vreve warranted in 
finding that the total deposit was 200,000 tons. Under thèse cir- 
cumstances, it is not an unreasonable déduction that the Inciarte 
mine itself, exclusive of the improvements, was worth not merely. 
the 100,000 bolivars which were paid for it, but at least $100,000 
over and above the sum which was spent upon the improvements. 
Undoubtedly this resuit is reached largely by inference from facts 
proven, and may fairly be described as in one sensé spéculative, 
but it is not more so than many verdicts which hâve been sustained; 
and, if it be assumed that there was no error in allowing the jury 
to figure out substantial damages from the testimony, the $75,000 
they agreed upon was well within the limit which such testimony 
indicated. The real question in the case — on this branch of it — 
was whether the court ought not to hâve instructed the jury that 
there was not sufificient évidence to warrant a verdict for more than 
nominal damages. The opinion expressed on the argument is un- 
changed by the discussion on this motion, although undoubtedly 
the question is a close one. In any event, it may more appropri- 
ately be answered by the appellate court. 
The motion is denied. 



DNITED STATES v. TIFFANT. 

(Circuit Court, S. D. New York. January 4, 1905.) 

CusTOMS Dtjties — Action for Unïaid Duties— Firalitt of Décision or Col- 

LEOTOB. 

Tbe provision in section 14, Customs Administrative Act June 10, 1890, 
c. 407, 26 Stat. 137 [U. S. Comp. St. 1901, p. 1933], that tlie décision 
of the collector of customs as to duties "shall be final and conclusive," 
unless the duties are paid under protest, and proceedings brought for 
their recovery before the Board of General Appralsers, does not require 
that on an action by the government for unpaid duties the importer 
should be limited to the proceedings prescribed in sald section. He may 
défend on the ground that the assessment in question was illégal, 

At Law. Action to recover duties. Motion to exclude évidence. 
Compare United States v. Phelps, 17 Blatchf. 312, 317, 27 Fed. Cas. 
521, and United States v. Campbell (D. C.) 10 Fed. 816, 819. 

Tlffany & Co. Imported Into the port of New York and entered for con- 
sumption certain merchandise on which duty was assessed at the rate Of 10 
per cent, ad valorem, the entry belng llquidated on that basls and the dutlea 
(iuly paid. Within one year after tlie liquidation the merchandise was re- 
classifled at the rate of 60 per cent, ad valorem and the entry reliquidated 
on that basis. The importers filed a protest agalnst the rellquidation, but 
neglected to pay the increased amount that had accrued; whereùpon the 
government brought thèse proceedings for the recovery of the unpaid balance. 
The importers alleged In their answer that the duties had been lllegally as- 
sessed, and at the trial of the cause offered proof of this allégation. The 
government objected to the introduction of such évidence, on the ground that 
the importers bave no right to question the correctuess of the assessment of 
duty, the reason for this objection being that section 14, Customs Adminis- 
trative Act June 10, 1890, c. 407, 26 Stat. 137 [U. S. Comp. St. 1901. p. 1933], 
provides that the décision of the collector "shall be final and conclusive" in the 
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absence of prétest and of proceedlngs before the Board of General Appralsers. 
Sald section reads In part as follows : 

''Sec. 14. That the décision of the collecter as to the rate and amount of 
duties chargeable upon imported merchandlse • * • shall be final and con- 
clusive against ail persons Interested thereln, unless the owner, Importer, con- 
signée or agent of /such merchandise, or the person paying such fées, charges 
and exactions other than duties, shall within ten days after, but not before 
such ascertainment and liquidation of duties, * * « give notice In writ- 
ing to the collector, setting forth therein distinctly and speclflcally, and in 
respect to each entry or payment, the reason for hls objections thereto, aud 
if the merchandlse Is entered for consumption shall pay the full amount of 
duties and charges ascertalned to be due thereon. Upon notice and pay- 
ment the collector shall transmit the Invoice and ail the papers and exhlbits 
connected therewith to the board of three gênerai appraisers, • • • which 
board shall examine and décide the case thus submitted, and their décision, 
or that of a majorlty of them, shall be final and conclusive upon ail per- 
sons interested therein, * * • except In cases where an application shall 
be flled in the circuit court within the time and in the manner provided for in 
section flfteen of this aet." 

A motion was formally made on this point and was argued before the 
court, the Importers relying upon the décision of the Suprême Court in 
United States v. Goldenberg, 168 U. S. 95, 18 Sup. Ct. 3, 42 L. Ed. 394, as au- 
thority for their position. 

Henry A. Wise, Asst. U. S. Atty. 

William B. Coughtry and A. J. Rose, for importer. 

COXE, Circuit Judge (orally). I think I will overrule the objec- 
tion. My impression is that, under the peculiar reading of this sec- 
tion as interpreted by the Suprême Court, the only remedy the 
importer now has is to do just what thèse parties hâve done, and 
that if they should pay the duties at this time or at any time there 
would be at least an exceedingly awkward question for them to meet 
before the Board of General Appraisers. Objection overruled and 
motion dehiéd. 

At'the close of the triai the jury brought In a verdict for the Importer. 



THE ST. LOUIS. 
(District Court, S. D. New Yorli. April 20, 1905.) 

«ÎEAMES— WAGES— LOST TiME. 

Whére a seaman laid off f rom worlî for flve days In port on account of 

Illness, although the surgeon refused to give him a certificate, and he 

.,r made no complaint on that ground to the captain, and was logged and 

fined, and a copy of the log entry was given him, he cannot recover 

wages for the time without proof that he was in faet too 111 to worlî. 

[Ed. Note. — For cases In point, see vol. 43, Cent. Dlg. Seamen, § 90.] 

In Admiralty. Suit for seaman's wages. 

Llbelant, an American citizen, signed shipping articles on the St. Louis 
for round voyage, beginnlng 25th February, 1905, and ending March 20, 1903. 
He well and falthfully performed ail his duties while able to do so, and 
obeyed ail lawful commands of the master and officers of sald ship. Suts 
for wages and one day's pay for each and every day payment has been de- 
layed. 

The answer admits everythlng, except alleging that llbelant, while sald 
ship was lying In the port of Southampton, England, without leave or au- 
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thorlty from hls snperlor offlcers, absented hlmself from his duty on said 
ship, and remained absent therefrom on March 6, 7, 8, 9, and 10, and for 
such absence from duty wltbout leave he was properly logged and flned two 
days' pay for each day's absence. 

Tbe libelant testlfled he bad a rery sore baek and could not work on tbe 
days in question ; that he went to tbe doetor on the 5th and 6th of March, 
and the doetor refused to give him a ticket allowing him to lay off, but never- 
tbeiess, thinking he was too sick, he laid ofï of his own accord ; that, while 
he received a slip showing that be was logged, yet tbe log was never read 
over to him. He bad witnesses who testified that tbey tbougbt he was sick. 

The claimant proved by the surgeon of the ship that, in his opinion, the 
libelant was not too sick to do llght work, and that for this reason be re- 
fused to give libelant a ticket permitting him to lay ofl ; also that the libel- 
ant did not go to the captain and object to the fact that the doetor would not 
permit him to lay off. 

Franklin Grier, for libelant. 

Robinson, Biddle & Ward and Henry G. Ward, for claimant. 

HOLT, District Judge (orally). It is clear that a sailor or any 
other man that is employed to do work is entitled to be paid for 
his services, but he is obliged to comply with his contract and 
render the service. If he is ill, that excuses him, of course, but he 
must prove he is ill in order to be excused. In this case it is ad- 
mitted that the libelant laid ofï while the vessel was at Southampton 
for five days. The officer told him he must get his certilîcate from 
the doetor, and he tried to get the certificate from the doetor, and 
the doetor would not give it. The doetor says he complained of no 
other symptoms, except the pain in his back ; that he had no fever, 
his puise was normal, his température was normal, and he was able 
to put this bandage around himself, and showed, by ail those things 
with which a physician is familiar, that his illness was nothing 
more than a strain in the back, and he could do reasonably light 
work, iti the judgment of the doetor. I can't assume in such a case 
— certainly without any proof — that the doetor or the officers of this 
vessel were in any way prejudiced against this man, any more than 
the other men. It is their duty to see that the men perform their 
part of the agreement, and to put it down in the log at the time if 
they do not. They did that. The statute says they must do it, 
and I think the statute says something about reading the entry to 
the men who are fined. They did not do that expressly, but they 
gave the man an extract from the log. That is a more perfect 
method of informing him of the matter which has been entered 
in the log than if they read it, for it remains permanently in his 
hands. When this doetor refuses to give him this certificate, he 
does not apply to the captain ; he does not go to the doetor again, 
and in fact lays off at his own risk. He is bound under those cir- 
cumstances to show that he was so ill he could not render the 
service, and, in my opinion, he has not shown it, and he ought not to 
recover. 

The libel should be dismissed. 
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, THE MILLVILLB. 
THE PEARL. 
(District Court, D. New Jersey, May 9, 1905.) 
Collision— Vessel Moobed in Faibway or Steeam— Failuei! to Oabby 

LiGHTS. 

Article 29 of the Inland navigation rules (Act June 7, 1897, c. 4, 30 
Stat. 102 [U. S. Oomp. St. 1901, p. 2884]), which provides that "nothing 
In thèse rules shall exonerate any vessel * • * from the consé- 
quences of any neglect to carry Ughts or signais, or of any neglect to 
keep a proper lookout, or of the neglect of any précaution whIch may be 
requlred by the ordinary practice of seamen, or by the spécial clrcum- 
stances of the case," applios to a vessel lylng moored at the end of a 
wharf. In a dark night, in the navigable part of a narrow stream, con- 
stantly traversed by différent kinds of craft, and having neither lights 
nor a lookout, there being spécial circumstances In such case which 
requlred her, In the exercise of eommon prudence, to carry a light, wheth- 
er or not it was expressly requlred by the rules ; and she cannot recover 
for an injury by collision with a passing vessel in tow, whIch could 
hâve been avoided, had she been proper ly lighted. 

[Ed. Note. — For cases in point, see vol, 10, Cent Dig. Collision, §§ 223- 
227.] 

In Admiralty. Suit for collision, 

Samuel H. Richards, for libelant. 
Willard M. Harris, for claimants. 

LANNING, District Judge. This case has been reargued on 
the application of the libelant, after the filing of an opinion that 
the libel should be dismissed. The steam propeller Elsie Weatherby 
on Saturday night, August 23, 1902, was tied fast to Weatherby's 
Wharf, in Old Man's creek, Salem county, N. J., heading up the 
stream, to remain there for the night. About 9 o'clock in the 
evening the steam tug Millville, with the barge Pearl in tow, 
was passing down the stream by the Elsie Weatherby, when the 
barge collided with the Weatherby, knocking a hole in her port 
bow. This suit is brought for the recovery of the damages sus- 
tained, and also for the loss of the use of the Weatherby while she 
was undergoing repairs. One of the allégations contained in the 
libel is that the Weatherby was lying "in a proper and lawf ul place 
for her to be, with ail the lights and lookouts required by law." 
In the answers filed by the claimant of the tug and the claimant 
of the barge, it is declared that "on the night in question the steam 
barge Elsie Weatherby, being deeply loaded, was moored along 
said bulkhead so as to lie directly in the channel or fairway, with- 
out lights or lookouts." Much testimony was taken on the ques- 
tion as to whether the Weatherby was provided with lights, and 
in the first argument by counsel much was said on the same ques- 
tion. A rule of the board of supervising inspectors of steam 
vessels, adopted February 8, 1899, and printed in the pilot rules 
issued by the Department of Commerce and Labor in 1904, is as 
follows : 

"Resolved, that ail coal beats, trading boats, produce boats, canal boats, 
oyster boats, flshlng boats and other water craft navigating any bay, harbor 
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or river, propelled by hand power, horse power, sali, or by the current of the 
river, or which shall be moored in or near the channel or fair-way of any 
bay, harbor or river, shall carry one brlght white light forward, not less than 
six feet above the rail or deck." 

Article 11 of "An act to adopt régulations for preventing colli- 
sions upon certain harbors, rivers, and inland waters of the United 
States," approved June 7, 1897, c. 4, 30 Stat. 98 [U. S. Comp. St. 
1901, p. 2879], provides that: 

"A vessel under one hundred and flfty feet In length when at anchor shall 
carry forward, where it can best be seen, but at a height not exceeding twenty 
feet above the hull, a whlte light, in a lantern so constructed as to show a 
clear, uniform, and unbroken light visible ail around the horizon at a distance 
of at least one mile." 

And article 29 of the same act (30 Stat. 102 [U. S. Comp. St. 
1901, p. 2884]) provides that: 

"Nothing in thèse rules shall exonerate any vessel, or the owuer or master 
or crew thereof, from the conséquences of any neglect to carry lights or sig- 
nais, or of any neglect to keep a proper lookout, or of the neglect of any pré- 
caution which may be required by the ordinary practice of seamen, or by the 
spécial circumstauces of the case." 

I adhère to the opinion previously expressed, that the Weatherby 
was not provided with signal lights at the time of the collision. 
But it is urged now, for the first time, by the libelant, that article 
11, above quoted, is not applicable to a vessel moored at the end 
of a wharf, and that the Weatherby was under no obligation to 
carry lights of any kind. I think this contention cannot be sus- 
tained. The évidence shows to my satisfaction that the Weatherby 
was moored in the navigable part of the creek. At that point 
the creek was not more than 110 feet in width from low-water 
mark to low-water mark. The navigable portion must be consid- 
erably less in width. Assuming that neither article 11 of the act 
of June 7, 1897, c. 4, 30 Stat. 98 [U. S. Comp. St. 1901, p. 2879], 
nor the rule of the board of supervising inspectors adopted February 
8, 1899, is applicable to this case, I think the position of the 
Weatherby in the stream, which the testimony shows is much 
traversed by trading vessels, was one which, by a fair construction 
of article 29, above quoted, required her to carry a light. There 
were "spécial circumstances" in her case, growing out of the fact 
that she was moored at the end of the wharf on a dark night, in 
the navigable part of a narrow stream constantly traversed by 
dififerent kinds of water craft. In my judgment, thèse "spécial 
circumstances" distinguish the case from The Granité State, 3 
Wall. 310, 18 L. Ed. 179, The Dean Richmond, 107 Fed. 1001, 
47 C. C. A. 138, and The Martin Dallman, 70 Fed. 797, 17 C. C. 
A. 419, to which my attention has been directed. In The Kennebec, 
108 Fed. 300, 47 C. C. A. 339, a vessel moored in the channel of a 
river, without lights or signais, was held to be liable for a collision, 
notwithstanding it was there objected that the statute did not re- 
quire her to hâve lights or signais. But the court said : 

"Even so, common prudence demands that ships approprlating a quarter or 
a thlrd of a channel should use care to employ adéquate meaus to make their 
présence known." 
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The facts of thîs case lead me to the same conclusion before 
rea.çl^ed, and there will be a decree that the libel be dismissed, with 
costs. 



CHEMICAL BANK v. LXONS. 

(Circuit Court, E. D. Pennsylvania. May 20, 1905.) 

No. 42. 

Decehv-Fkaudulent Repeesentations— Knowledge. 

That défendant made certain false représentations to a note broker 
with référence to the validitj' of certain notes left wlth him for sale, 
which the broker sold to plaintifC, was Insufficient to entitle plaintift' 
to maintain an action against défendant for deceit wlthout proof that 
sueh représentations were repeated by the broker to plaintlff and thaï 
plaintifC relied thereon in purchaslng the notes. 

Motion to Take Off Nonsuit. 

J. W. M. Newlin, for plaintiff. 
George ly. Crawford, for défendant. 

J. B. McPHERSON, District Judge. The plaintifï's statement 
sets forth a cause of action; in deceit. It avers a right to recover 
$13,351.57, with interest, 

-^"Whieh said sum of money the said défendant, J. Harry Lyons, induced tlie 
plaintifC to pay him on the 29th day of October, 1895, by reason of the said 
défendant, J. Harry Lyons, makîng to the plaintiff, through James R. Plum, 
certain fraudulent représentations now hereinafter set forth, in reliance up- 
on which the plaintiff then paid to the said J. Harry Lyons the said sum of 
money." 

The détails of the transaction are thus set forth : 

"J. Harry Lyons was secretary of a company known as 'Keen Sutterle Co.' 
This company, at the time of this payment by the plaintiff to the défendant, 
had In Its possession seven promissory notes made by the followlng named 
persons, and coming due at the dates speclfied, for the amounts mentloned. 
and with the endorsements indieated in the followlng columns: 

[Names, dates, and amounts omitted.] 

"Plaintiff further avers that the said J. Harry Lyons, belng at that tlme 
the secretary and gênerai manager of the Keen Sutterle Co., brought said 
notes to said James R. Plum, and asked him to request the plaintiff to buy 
the said several notes above mentloned, which notes he stated were in bis 
hands to be sold for the beneflt of the Keen Sutterle Go. When this request 
was made by the défendant of the said James R. Plum, the défendant, in 
answer to Inquiries by the said James R. Plum as to the said notes, and in 
order to Induce plaintiff to purchase them, made to said James R. Plum 
the following représentations, which défendant made wlth the understanding 
between hlmself and the said James R. Plum that the latter should coni- 
municate the same to the plaintiff. 

"He stated to the said James R. Plum that the Keen Sutterle Co. was then 
solvent and was maliing money. He further stated to said James R. Plum 
that the màkers of the said notes were ail solvent, and that the notes were 
legitimate business paper, representing actual transactions In the ordinary 
course of business between the makers of the notes and Keen Sutterle Co., 
and that the said notes would be pald at maturlty. The plaintiff avers that 
each one of the said statements was untrue and was known to be untrue 
by the said J. Harry Lyons at the time he made the same to the said James 
R. Plum to be eommunicated to the plaintiff, and that each of the said state- 
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ments was communlcated by the said James R. Plum to plalntlff, and were 
belleved to be true, and In rellance thereupon plalntiff then and there pur- 
chased the said several notes, and gave therefor to the said J. Harry Lyons 
the sum of $13,737.57, less discount. 

"The plalntiff furthef avers that shortly thereafter the said Keen Sut- 
terle Co. failed, and ail of the makers of the notes above mentloned also 
t'alled, and were ascertalned to be so vyorthless peeuniarlly that no suits 
were brought against them because there was no posslbility of colleeting 
from them a sum equal to the expense of getting judgment against them. 

"Upon the amount of the said notes the plalntiff bas received the sum of 
$386.10, and with the exception of that sum the plaintlff bas received nothing 
on acoount of the money so as aforesaid obtained from the plalntiff by the 
défendant by reason of the aforesaid false and fraudulent statements made 
by the said défendant to the said James R. Plum, aud with défendants 
knowledge communlcated to plalntiff." 

A compulsory nonsuit was entered at the trial on the ground that 
the bank had failed to prove that the alleged fraudulent représenta- 
tions were ever communicated to it by Mr. Plum — or, for that mat- 
ter, by any one else — and a récent review of the évidence has con- 
firmed my belief in the correctness of this ruling. Indeed, I am in- 
clined to think that the nonsuit might be sufficiently rested also upon 
the inadequacy of the proof to establish the defendant's knowledge 
that the représentations set out in the plaintiff's statement were false 
and were made with intent to deceive. As to ail the notes except two, 
there is confessedly no évidence even that the représentations were 
false, and as to thèse two the évidence concerning the defendant's 
knowledge of their falsity and concerning his intent to deceive is 
so meager as to be barely sufficient at the best. The action being 
founded upon fraud, the burden was on the plaintifï to prove the 
averments of deceit clearly, and to leave nothing to be guessed at 
by the jury. But I lay no stress upon this point. It is enough to say 
again that the record contains no évidence that such représentations 
as may hâve been made by the défendant to Plum were repeated to 
the plaintifï, and it is fundamental in an action of deceit to show 
that the person suing was actually deceived. To quote from vol- 
ume 14 of the American & English Encyclopedia of Law (2d Ed.) 
on page 406: 

"To entitle a person to relief or redress because of a false représentation, 
it is well settled that It is not enough to show merely that it was material, 
that it was known to be false, and that It was made with intent to deceive, 
but it must also be shown that it actually dld mislead and deceive, or, In 
other words, that it was relied upon by the party complaining." 

In support of this proposition numerous cases are cited in the 
footnotes. 

As was said also in Farrar v. Churchill, 135 U. S. 615, 10 Sup. Ct. 
773, 34 L. Ed. 246 : 

"The gênerai principles applicable to cases of fraudulent représentation are 
well settled. Fraud is never presumed, and vvhere it is alleged the facts 
sustaining it must be clearly made out. The représentation must be in regard 
to a material fact, must be false, and must be acted upon by the other party 
in ignorance of its falsity and with a reasonable belief that it was true. It 
must be the very ground on which the transaction took place, although it is 
not necessary that it shoujd bave been the sole cause, if it were proximate, 
immédiate, and material. If the purchaser investigates for himself, and 
nothing Is done to prevent his investigation from being as full as he chooses, 
137 F.— «2 
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he cannot say that he relied on the vendor's reRresentatlons. Southern De- 
velopment Co. V. Silva, 125 U. S. 247, 8 Sup. Ct. 881, 31 L. Ed. 678." 

Mr. Plum was a notebroker, among other occupations, receiving 
a commission for negotiating the sale of commercial paper, and he 
advised the bank to buy the notes involved in the présent contro- 
versy. His advice was contained in a letter which was not pro- 
duced at the trial, nor was its absence accounted for. Its contents, 
therefore, were unknown; but the court was asked to let the jury 
guess at what the letter contained, and, in the absence of testimony 
on the subject, to find not only that the letter repeated such rep- 
résentations as may hâve been made by Mr. Plum, but that the bank 
relied upon them and discounted the notes on the faith of their 
accuracy, and not in reliance upon Mr. Plum's advice. I did not 
feel justified in submitting thèse questions at the trial, and the argu- 
ment upon this motion h as not changed my mind. 

The motion to take oiï the nonsuit is re'fused, and to this refusai 
an exception is sealed in favor of the plaintiff. 



CARTER, WEBSTER & CO. v. UNITED STATES. 

(Circuit Court, D. Maryland. March 17, 1905.) 

CtTSTOMS DuTiEg— Classification— Bmbboidered Hosieby. 

Tlie provision In paragraph 339, Tariffl Act July 24, 1897, c. 11. § 1, 
Schedule J, 30 Stat 181 [U. S. Comp. St. 1901, p. 1662], tliat "no wear- 
Ing apparel * * * when embroidered * * * ghall pay duty at 
a less rate than that Imposed in any schedule of this act upon any em- 
broiderles of the materials of which such embroidery is composed," is 
not llmited to wearing apparel not specially enumerated In the tai-ifC ; 
and embroidered hose, though covered by paragraph 318, Schedule I, 
of sald act (30 Stat. 179 [U. S. Oomp. St 1901, p. 1660]), relating to "hose 
and haK hose," are subject to the embroidery rate when that exceeds 
the rate provided in said paragraph 318. 

On Application for Review of a Décision Of the Board of United 
States General Appraisers. 

The décision in question affirméd the assessment of duty by the 
collector of customs at the port of Baltimore on merchandise im- 
ported by Carter, Webster & Co. Note G. A. 4,721, T. D. 22,357, 
and G. A. 5,235, T. D. 24,073.. : 

Hatch, Keener & Clute (J. Stuart Tompkins, of counsel), for ap- 

pellants. 
John C. Rose, U. S. Dist. Atty. 

MORRIS, District Judge. The importations were cotton half 
hose, in open work or lace efïects, having embroidered upon them 
dots or other designs in silk thread. They were assessed for duty 
at the rate of 60 per cent, ad valorem, under paragraph 339 of the 
tarifï act of July 24, 1897, c. 11, § 1, SchedMle J, 30 Stat. 181 
[U. S. Comp. St. 1901, p. 1662], 60 per cent, ad valorem being a 
greater duty than the compound rate imposed by paragraph 318 
of the same act (chapter 11, § 1, Schedule I, 30 Stat. 179 [U. S. 
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Comp. St. 1901, p. 1660]), upon cotton half hose without em- 
broidery. 

The importers claim that the merchandise is dutiable at the com- 
pound rate under paragraph 318, viz., 70 cents per dozen and 
15 per cent, ad valorem, upon the ground that paragraph 318 spe- 
cially provides that stockings, hose, and half hose, and clocked 
stockings, hose, and half hose, composed of cotton or other vege- 
table fîber, valued at more than $1.50 and not more than $3 per 
dozen pairs, should be dutiable at 70 cents per dozen pairs, and 
in addition 15 per cent, ad valorem. Paragraph 339 imposes a 
duty of 60 per cent, ad valorem on laces and articles made in 
part of lace, trimmings, braids, and a number of other articles, 
"wearing apparel, handkerchiefs, and other articles or fabrics em- 
broidered in any manner by hand or machinery, whether with a 
letter, monogram or otherwise, composed wholly or in chief value 
of flax, cotton or other vegetable fiber and not elsewhere specially 
provided for," provided that no wearing apparel or other article or 
textile fabric, when embroidered by hand or machinery, shall pay 
duty at a less rate than that imposed in any schedule of this act 
upon any embroideries of the materials of which such embroidery 
is composed. 

It is claimed by the importers that half hose are specifically named 
by their well-known désignation in paragraph 318, and that they 
do not cease to be cotton half hose because they are decorated by 
silk embroidery; that the proviso of paragraph 339 is an additional 
provision for embroidered articles under descriptive terms, and ap- 
plies only to such articles as are not specially provided for in the 
act; so that the proviso in efïect stands as if it read that no wear- 
ing apparel or other article or textile fabric not specially enumerated 
or provided for in the act shall pay duty at a less rate than is 
imposed upon embroideries of the material of which such em- 
broidery is composed, and that if it had been intended otherwise the 
provision would bave been worded as was a corresponding pro- 
viso in paragraph 373 of the act of October 1, 1890, c. 1244, § 1, 
Schedule J, 26 Stat. 594, which read "that articles of wearing and 
textile fabrics when embroidered by hand or machinery, and whether 
specially or otherwise provided for in this act, shall not pay a less 
rate of duty than that fixed by the respective paragraphs and sched- 
ules of this act upon embroideries of the materials of which they 
are respectively composed." 

This. argument would seem to overlook the fact that embroidered 
half hose are not specially provided for. Half hose are not em- 
broidered half hose, but they are an article of wearing apparel 
embroidered by "hand or machinery." The classification in this 
case is not made upon the ground that the articles in question are 
embroideries, but upon the ground that they are wearing apparel 
embroidered by hand or machinery, and paragraph 339 distinctly 
enacts that no wearing apparel when embroidered shall pay less 
duty than embroideries of the same materials. Under the fair 
interprétation of the wording it would seem not necessary to 
find that the articles in question are embroideries, but simply that 



980 137 FEDERAL REPORTER. 

Ihey are wearing apparel embroidered by hand or machinery. 
They are not material for wearing apparel like dress patterns, but 
are themselves complète articles of wearing apparel. Under such 
a provision it would seiem that the fact that the particular article 
of wearing apparel, to wit, cotton half hose, is specifiçally men- 
tioned in paragraph 318, is not controlling, for the reason that para- 
graph 339 contemplâtes that, although spécifie articles of wearing 
apparel are provided for by other paragraphs of the act, yet it in- 
tentionally provides that if such articles of wearing apparel are 
embroidered they shall pay 60 per cent., unless by the paragraph in 
which such wearing apparel is specifiçally mentioned the duty im- 
posed is greater than 60 per cent. As to ail embroidered stockings, 
hose, and half hose of the value exceeding $3 per dozen, the com- 
pound duty at $2 per dozen pairs, plus 15 per cent, ad valorem, 
would exceed 60 per cent, ad valorem, and they would remain dutia- 
ble at the compound rate under paragraph 318. 

The présent case would seem, therefore, altogether distinguish- 
ablç from the class of cases in which it bas been held that an article 
designated by its commercial désignation or other spécifie name is 
liable.to the dut}' imposed upon it by that name, and not to that 
imposed by gênerai terms sufficiently broad to. bave included such 
article, for the reason that a spécifie désignation, eo nomine, must 
prevail over gênerai words. Arthur v. Lahey, 96 U. S. 112, 24 L. 
Ed. 766 ; Robertson v. Glendinning, 132 U. S. 158, 10 Sup. Ct. 41, 
33 L. Ed. 298. 

In Arthur v. Homer, 96 U. S. 137, 24 L. Ed. 811, manufactures 
of linen were dutiable at a certain rate, and manufacturés pf lineu 
if embroidered, by anqther section, at a différent rate. The Su- 
.preme Court said, "The test of the rate of duty we are consider- 
ing is that of embroidery or not/' and so I thinîc the test is in this 
case. . . 

In Re Schefer (C. C.) 49 Eed. 826, and on appeal, 53 Fèd. 1011, 
4 C. C. A. 153 (1893), the importation was worsted shawls em- 
broidered with silk;. Under the act of 1890 the worsted shawls eo 
nomine were dutiable at 44 cents per pound and 50 per cent, ad 
valorem. The act contained a provision similar to the act now 
. under discussion, to the eiïect that wearing apparel, when embroid- 
erçd, should not pay a less rate of duty than embroideries of the 
materials of which they were respectively composed. By the act of 
1890 embroideries made of wool were dutiable at 60 cents per pound 
and 60 per cent, ad valorem, and, classifying thèse embroidered 
woolen shawls as embroideries made of wool, the collector assessed 
on them 60 cents per pound and 60 per cent, ad valorem. The Cir- 
cuit Court of Appeals held that the main object of the proviso 
was to prevent a classification by their spécifie names of articles 
embroidered with some material which might enable them to be du- 
tiable at a lovver rate than is imposed upon embroideries of that 
material, and the court proceeds to say : 

"The proviso therefore prescribes that such articles shall not pay a lesî 
rate of duty than is imposed upon embroideries of that material, but they 
may be dutiable at a greater rate bccause a higher rate may be imposed upoD 
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articles of that spécifie description. Thus, an article of wearing apparel, 
of wliatever material composed, whlch Is embroidered wlth silk, shall not 
pay a less rate of duty than that Imposed upon silk embroiderles." 

SilK embroideries were dutiable under the act of 1890 at 60 per 
cent, ad valorem, a less rate of duty than was imposed upon wor- 
sted shawls, and so the court held that the importation was duti- 
able at the rate prescribed specifically for worsted shawls. This 
case is an authority for the proposition that in the présent case it 
is the silk embroidery upon the cotton half hose which, being du- 
tiable at a greater rate than that upon the half hose themselves, 
détermines the rate properly dutiable. 

It is urged on behalf of the importer that the proviso of the act 
of 1890 contained the words "that wearing apparel, when embroid- 
ered, and whether specially or otherwise provided for in this act," 
and that thèse words not appearing in the proviso of the act of 
1897 is évidence of a change of intention on the part of Congress. 
It seems plain, however, that the act of 1897 in using the language, 
"provided that no wearing apparel * * * ^vhen embroidered 
* * * shall pay a less duty," etc., expresses an intention quitc 
as clear and to the same effect. 

It is suggested that the small amount of embroidery upon the 
half hose of some of the importations in question is not sufficient 
to constitute embroidery within the meaning of the act. The fact 
is, however, that the importations are entered and scheduled as 
"embroidered hosiery." The embroidery is quite a feature in the 
appearance of the article, is a very obvious décoration, and without 
doubt adds to the cost and salable value of the article. U. S. v. 
Altman, 107 Fed. 15, 46 C. C. A. 116. 

The intention of Congress is shown by the fact that in paragraph 
339, "wearing apparel, handkerchiefs, and other articles and fabrics 
embroidered in any manner by hand or machinery, whether with 
a letter, monogram or otherwise," are classed among embroideries 
at 60 per cent, ad valorem. 

The décision of the Board of General Appraisers is affirmed. 



VENABLE BROS. V. LOUISVILLE & N. R. CO. et al. 

(Circuit Court, N. D. Georgla. Aprll 24, 1905.) 

No. 796. 

Careiees — Action by Shippeb— Georgia Statute. 

An action against a railroad company under Code Ga. 189.5, §§ 2317, 
2318, known as the "Tracing Act," as construed by the Suprême Court 
of tlie State, is one for a penalty, and it cannot be converted into one on 
contract by an amendment of the déclaration. 

On Motion to Allow Amendment to Déclaration. 

Benj. H. Hill and Fulton Colville, for plaintiffs. 

J. B. & Bryan Cumming and Sanders McDaniel, for défendants. 

PARDEE, Circuit Judge. The contention that the plaintifïs' 
original déclaration contains two counts upon separate causes of 
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action, to wît, one count under the tracing act, and one on through 
bill of lading, is not well founded. This not only appears from the 
substance of the déclaration, but also from the form thereof, as 
the pleader made no effort to comply with the rule declared in 
Cooper V. Portner Brewing Company, 112 Ga. 895, 38 S. E. 91, to 
the effect that where a pétition contains, under différent counts, 
more than one cause of action, each count must contain a com- 
plète cause of action, in distinct and separate paragraphs. The 
déclaration négatives the construction that it is a suit upon a 
through bill of lading. The bill of lading, which is made a part 
of plaintiffs' pétition (sixth paragraph), and is attached to the décla- 
ration as an exhibit, shows that the liability of the défendant there- 
under ceased at Atlanta, Ga. 

A fair construction of the déclaration shows the suit is founded 
on the tracing act, contained in sections 2317 and 2318 of the 
Georgia Code of 1895. Suits under the said sections are held in the 
Suprême Court of the state of Georgia to be in the nature of suits 
for a penaltv. McCall v. Central of Georgia Railroad Company, 
120 Ga. 602-G05, 48 S. E. 157. It seems to be settled that a suit 
for a penalty cannot be converted into an action upon a contract 
by amendment. Western & Atlantic Railroad Company v. Exposi- 
tion Cotton Mills, 81 Ga. 522, 7 S. E. 916, 2 L. R. A. 102; Ex- 
position Cotton Mills V. Western & Atlantic Railroad Company, 
83 Ga. 441, 10 S. E. 113. 

It is to be further noticed that, the plaintiffs having pleaded 
the bill of lading in the original déclaration, they cannot be allowed 
by an amendment to repudiate or impeach the same. Southern Rail- 
road Company v. Parramore, 119 Ga. 690, 46 S. E. 822. 

The motion for leave to amend is refused. 



MACFARLANB v. ADAMS EXPRESS CO. 

(Circuit Court, B. D. Pennsylvanla. May 22, 1905.) 

No. 23. 

EXPEESS COMPANIES— LOSS OF PACKAGE— LiMITING LiABILITT FOB NEGLI- 
GENCE. 

An express Company can, by condition clearly appearing In Its receipt 
for a package, llmlt Its Ilabllity for loss of the package by its négligence 
to $50, no valuatlon thereof being given by the shipper, and the express 
charge belng based on the value not exceeding that amount. 

[Ed. Note.— For cases In point, see vol. 9, Cent. Dig. Carriers, §§ 634- 
659.] 

Motion by Défendant for Judgment Notwithstanding the Verdict. 

W. E. Rex, for plaintiff. 

B. Gordon Bromley and Thos. De Witt Cuyler, for défendant. 

J. B. McPHERSON, District Judge. On February 9, 1903, the 
plaintiff delivered to an employé of the Adams Express Company, 
in the cJty of Philadelphia, a suit case containing wearing apparel 
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to be carried to Norwood, Pa., for which she was given the usual 

receipt. She put no value upon the suit case or its contents and 

none was asked for. At the trial the receipt was offered in évidence 

by the plaintiff, and she did not prove, or offer to prove, that she 

had not read it, or did not know what it contained, or did not un- 

derstand it, or had not agreed to its terms, or had been induced to 

sign it, by any fraud or under any misapprehension. The relevant 

portions of the receipt are as follows : The top Une, in dark legible 

type, déclares that: 

"The company's charge is basod upon the value of the property, which must 
be declared by the shipper." 

A few Unes further down are the words in large type : 

"Valued at $ 

"Marked 

Which the Company agi'ees to oarry upon the folIo-«nng terms 

and conditions, to which the shipper agrées, and as 

évidence thereof accepts this bill oif lading." 

Certain conditions follow in smaller type, the first being this : 

"(1) In considération of the rate chargea for' carrying said property, which 
is regnlated by the value thereof and is based u])on a valuation of not exceed- 
ing flfty dollars unless a greater value is declared. the shipper agrées that the 
value of said property is not more than fifty dollars, unless a greater value 
is stated herein, and that the coinpaiiy sïiall not be liable in any event for 
luore than the value so stated, nor for more than lifty dollars if no value is 
stated herein." 

The bottom line, in type similar to the top line, is this : 
"Liabiiity limited to $.îO, unless a greater value is declared." 

The suit case did not reach its destination and has never beeti 
found. The défendant offered no explanation of the loss ; admitted 
in effect, although not expressly, that négligence was properly 
chargeable ; and offered to submit to a verdict of $50, under the 
foregoing conditions of the receipt. The jury found that the de- 
fendant had been négligent, and assessed the plaintiiï's damages 
at $215, the court reserving the question of law whether a larger 
sum than $50 could be recovered. It is unnecessary to spend time 
in the discussion of the point reserved. Upon the facts stated the 
plaintiff's acceptance of the receipt was équivalent to an express 
assent to its terms, and she was as much bound thereby as if she 
had signed the paper. It is true that, if the effect of the receipt 
were to be determined according to the décisions of the Suprême 
Court of Pennsjdvania, the attempt to limit the defendant's liabiiity 
would be held unavailing, because the loss was due to the defend- 
ant's négligence : Grogan v. Adams Express Co., 114 Pa. 523, 7 
Atl. 134, 60 Am. Rep. 360 : Weiller v. Railroad Co., 134 Pa. 310, 19 
Atl. 702. 19 Am. St. Rep. 700 ; Ruppel v. Railroad Co., 167 Pa. 166, 
.31 Atl. 478, 46 Am. St. Rep. 666. But, since the defendant's lia- 
biiity under the receipt or bill of lading is to be dçtermined not by 
the local, but by the gênerai commercial, law, it is well settled that 
a fédéral court is at liberty to follow its own opinion, and is not 
bound by the décisions of the state tribunals. This being so, it is 
only necessary to refer to Hart v. Penna. R. R. Co., 112 U. S. 331, 
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5 Sup. Ct. 151, 28 Iv. Ed. 717, as a controlling authority in support 
of the carrier's right to limit its liability under circumstances such 
as are presented hère, even against its own négligence. The Su- 
prême Court of Pennsylvania recognized this to be the scope of the 
décision, as will appear by the following extract from tlie opinion 
in Grogan's Case, on page 529 of 114 Pa., page 136 of 7 Atl. (60 
Am. Rep. 360) : 

"The learned court further chargea the Jury that the défendant could limit 
its own llabilify, even as against its own négligence, and had done so by the 
receipt given to the plaintlffs when the goods were shipped. This was done in 
obédience to a décision of the Suprême Court of the United States In the case 
of Hart V. Penna. R. R. Co., 112 U. S. 331, 5 Sup. Ct. 151, 28 L. Ed. 717. An 
examination of that case shows that such is the law as declared by that court, 
and, if the décision were a binding authority upon us, we would be obliged 
to follow It But our own décisions for a long time hâve established the 
opposite doctrine, until It has become firmly fixed in our System oC jurispru- 
dence. We could not départ from it now without overrullng them ail, and we 
are not williug îo do so. The authorities upon the gênerai subjeet are very 
uunierous and conflicting. But with us the rule has been uniform, and we 
prêter to adhère to it." 

Many other cases hâve followed Hart v. Railroad Co., as will be 
seen by the citations in 10 Rose's Notes, U. S. Reports, 896. 

Judgment is directed to be entered on the verdict for $50, with in- 
terest from February 15, 1903, to April 3, 1905, the day when the 
verdict was rendered. 



In re WINFIELD MFG. CO. 

(District Court, E. D. Pennsylvania. May 26, 1905.) 

No. 1,910. 

Landloed and Tenant— liEASES— Stipulations— ENroECKMENT—BANKBUPTOY. 
Where, after the bankruptcy of a tenant, the landlord accepted a sur- 
render of the premises, and did not consent that the remainder of the 
term might be sold as a part of the bankrupt's assets, he was not en- 
titled to enforce a provision of the lease that in case the tenant became 
bankrupt the rent reserved for the entire term should Immediately be- 
come due and payable, and tiiat the landlord might proceed as he wa» 
authorized to do in case of a breacb of a covenant under the lease, etc. 

In Bankruptcy. Certificate from référée. 

Conard & Middleton, for trustée, 
George W. Carr, for claimant. 

J. B. McPHERSON, District Judge. The facts upon which the 
présent controversy arises appear in the following extract from the 
report of the learned référée (Richard S. Hunter, Esq.) : 

"The bankrupt leased the premises at the northeast corner of AUegheny 
avenue and A street for three years from the lôth day of February, 1902, 
at the yearly rëntal. of $2,000, payable In advance in monthly installments. 
The rent was pald on the 15th day of January, 1904, in advance. The install- 
ments of rent falling due February 15th and March 15th, 1904, In advance» 
were not pald, so that at the time of the flling of the pétition in bankruptcy» 
March 22nd, 1904, there was due two months' rent, $333.32. 
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"The recelver made arrangements with the landlord to leave the key wlth 
hlm as a matter of convenience. The auctloneers came down dally for aev- 
eral days before the sale, got the keys f rom the landlord, and again retumed 
them to him. The receiver's sale then took place, and the keys were dellvered 
at varlous tlmes during the ensuing week. The last time the auctloneers 
were upon the premlses, they told the landlord there was very Httle left, and 
asked if the landlord would glve thèse few remalning goods to them when 
they came after them. Several days afterwards a letter was sent by the 
recelver to the landlord, asking hlm to allow the goods to be taken away, 
îind they were accordingly removed. The keys remained with the landlord, 
and nothing further occurred until a certain conversation over the téléphone, 
when counsel for the claimant called coimsel for the recelver and trustée, 
and told him that goods were still there, and not removed, and that the 
reeeiver would be held accountable for rent while the goods were upon the 
promises. Counsel for the reeeiver then and there said he would surrender 
possession. This was on May lOth, 1904. 

"Upon thèse facts the trustée contends that possession was surrendered 
at the time when the auctioneer made bis last visit. But no direct intima- 
tion of surrender appears to hâve been made at that time either by the auc- 
tioneer or by the reeeiver, and certain goods remained on the promises until 
the next month. 

"Upon considération of thèse circumstances, the référée flnds as a fact 
that possession was not surrendered to the landlord until May lOth, 1904. 
and that a sum is due for use and occupation, to be measured under the lease 
up to the lOth day of May, 1904. 

"The lease contained the followlng provision : 'The said lessees further 
agrée in case of their insolveney, or the entering of a judgraent against 
them in any court of record, or the filing of a pétition by or against them or any 
«f them, in bankruptcy or insolveney, that the entire rent reserved for the 
term of this lease shall Immedlately become due and payable, and the said 
lessors niay proceed as above authorized to do in case of any breach of a 
covenant under this lease, and with the same powers, release of errors, 
waiver of exemption, etc.' 

"The landlord claims under this clause a priority for the year from Feb- 
ruary 15, 1904, to February 15, 1905, being $2000." 

The référée rejected the landlord's claim, and the correctness of 
this ruling is now presented for considération. If the claim were 
made upon the distribution of a fund raised by exécution process 
issued by one of the state courts, the priority of the landlord would 
unquestionably be upheld. The Suprême Court of Pennsylvania 
has expressly so decided, as will appear from the syllabus in the 
case of Platt et al. v. Johnson et al., 168 Pa. 47, 31 Atl. 935, 47 Am. 
St. Rep. 877 : 

"A stipulation in a lease for years that If the lessee shall become embar- 
rassed or make an assignment for the benefit of credltors, or be sold out by 
sheriff's sale, the whole rent for the balance of the term shall become due 
and payable in advance of other claims, fs not against public policy, and will 
be sustained in favor of the landlord on a distribution of the proceeds of tho 
sheriff's sale of the lessee's property, to the extent of giving the landlord 
priority for one year's rent." 

This case is recognized in Teufel v. Rowan, 179 Pa. 408, 36 Atl. 
224, and is to be accepted as declaring the law of the state tribunals. 
Without questioning in any degree the soundness of the décision, 
it is, I think, only necessary now to point out that the facts of the 
présent case are materiallv différent. They resemble closely the 
facts in Wilson v. Penna. Trust Co., 114 Fed. 742, 52 C. C. A. 374, 
8 Am. Bankr. R. 169, decided by the Circuit Court of Appeals for 
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this circuit, as will be seen by the following quotation f rom the opin- 
ion: 

"NotwlthstandîBg the rullng In Platt v. Johnson, 168 Pa. 47, 31 Atl. 935, 
47 Am. St. Rep. 877, upholdlng as valid a provision in a lease that the entlre 
rent for the balance of the term should become due if the lessee sKould be- 
come embarrassed, or make an assignment for the beueflt of ereditors, or be 
sold ont by sheriflf's sale, it may well be doubted whether the stipulation hère 
making the wholë rent for the whole term due and payable if the lessee 'shall 
become a bankrupt' Is enforceable as against the provisions of the bankrupt 
act. But the court below did not pass upon that question, and we do not flnd 
it necesss^ry to consider it, Assuming the validlty of the stipulation where 
the lessee is adjudged a bankrupt, thèse conséquences would follow its en- 
forcement. In the flrst place, under the Pennsylvania act of 1836 the land- 
lord vFOuld be entitled to priority of payment ont of the proceeds of sale of 
the tenant's goods upon the demised premises to the extent of one year's 
rent. Longstreth v. Pennock, 20 Wall. 575, 22 L. Ed. 451. Secondly, the 
rent for the entire residue pf the term would be provable as an unpreferred 
debt, entitled only to a pro rata dividend, and the unexpired portion of the 
term would become an asset of the bankrupt's estate, to be disposed of by the 
trustée In bankruptcy for the benefit of the estate. The latter resuit, how- 
over, this claimaut repudiated altogether. He sought a partial and one- 
sided enforcement of the stipulation. He attempted to secure a préférence 
for one year's rent, and at the same time retain his interest as landlord un- 
impalred in the residue of the term. He took that position at the start. and 
lield it to the end. His proof was only for a single year's rent as a preferred 
debt, and then, at the e.xpiration of the year, he took, and bas since main- 
tained, exclusive possession of the leased premises. The court held — and we 
tliink rightly — that the clalmant could not split up the term In that way. 
The contract was not divisible. If the claimaut desired to avall himself of 
the stipulation as to bankruptcy for the purpose of securing a préférence for 
one year's rent, he was bound to conform to the contract as a whole. But this 
he declined to do. We are therefore of opinion that the action of the court 
was right." 

Nothing need be added to this ruling. The présent claimant ac- 
cepted a surrender of the premises on May lOth, and has since that 
date been in exclusive possession. He has been paid in full ail the 
rent that was due when the pétition in bankruptcy was filed, and 
has been allowed compensation at the rental rate for the receiver's 
use and occupation. By accepting the surrender he assented to the 
position that the lease had been brought to an end by the proceed- 
ings in bankruptcy, and I am unable to see, therefore, in what es- 
sential respect his situation differs from the situation of the land- 
lord whose claim was rejected in Wilson v. Trust Co. As the court 
there said, and I may now repeat : 

"The contract was not divisible. If the clalmant desired to avail himself 
of the stipulation as to bankruptcy for the purpose of securing a préférence 
for one year's rent, he was bound to conform to the contract as a whole. But 
this he declined to do." 

The décision of the référée is affirmed. 
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In re SEABOARD FIRE UNDERWRITBRS. 
(District Court, S. D. New York. May 18, 1905.) 

No. 8,004. 

1. Pkocess— Service— Demxjbeeb. 

An objection to an involuntary bankruptey pétition that the court had 
no jurisdiction because the subpœna was Improperly served can be raised 
only by motion or by défense at the trial, and not by demurrer. 

2. Same— Bankkuptcy— FiBE Lloyds— Unincobporated Association. 

An unlncorporated Lloyd's association of flre underwriters is subject 
to adjudication as an involuntary bankrupt under Bankr. Act July 1, 
1808, c. 541, § 4b, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423], declaring 
that a natural person, other than a wage earner or a person engagea 
chiefly in farming, etc., and any unlncorporated Company, and any cor- 
poration engagea principally in manufacturing, trade, printing, publlsh- 
ing, mining, or mercantile pursults, owing debts to the amount of $1,000 
or over, may be adjudged an involuntary bankrupt, etc. 

[Ed. Note. — What persons are subject to bankruptey law, see note to 
Mattoon Nat. Bank v. First Nat. Bank, 42 C. C. A. 4.] 

In Bankruptey. 

George M. Curtis, for alleged bankrupt. 
Robert Van Iderstine, for petitioning creditors. 

HOLT, District Judge. This is a demurrer to a pétition in in- 
\oluntary bankruptey. The pétition is brought against the Sea- 
!)oard Pire Underwriters, and allèges that the Seaboard Fire Un- 
derwriters is an unlncorporated company engaged in the business 
of fire Insurance, the business being carried on by S. Richard Tobin 
and Thomas R. Tobin, doing business as Tobin & Tobin, as attor- 
neys in fact and managers thereof; that the company was orig- 
inally organized in 1893 under the name of the Fireman's Fire 
Lloyds of New York; and that its name had been subsequently 
changed. A copy of the articles of association is attached to the 
pétition. This instrument is in the usual form for the organization 
of that elass of associations which were organized in New York 
about 1892, previous to the passage of the aet forbidding further 
organization of such companies, which were known as "Fire 
Lloyds," the gênerai characteristic of which was that policies were 
to be issued by underwriters whose liability was several on each 
policy, and not joint, as though each underwriter had issued a sep- 
arate and individual policy; the business being conducted by the 
managers. The amended answer contains a paragraph at the end 
alleging that the défendant demurs to the pétition upon the ground, 
in substance, that the court has no jurisdiction because the subpœna 
was served upon one of the managers, and not upon each of the 
underwriters. In my opinion, this is no ground of demurrer. A 
demurrer attacks the sufficiency of the allégations in the pétition. 
If process has not been served so as to properly bring into court 
the alleged bankrupt, the remedy is by motion or by défense on 
the trial. On the argument, however, of the demurrer, the ground 
was also taken that the pétition, on its face, did not state facts suf- 
ficient to authorize an adjudication. The grounds, as I understand 
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them, upon which this claim was made, were that this association 
called the "Seaboard Fire Underwriters" could not be proceeded 
against in bankruptcy as a separate entity, but that it consisted of 
the underwriters, and that they must be proceeded against individ- 
ually as if they were partners. The point also was suggested that 
no Company engaged in the business of insurance was subject to 
the bankrupt act. The bankrupt act provides as follows (section 
4b, Act July 1, 1898, c. 641, 30 Stat. 547 [U. S. Comp. St. 1901, p. 
3433]): 

"Any natilral person, except a wage-earner, or a person engaged chiefly In 
farming or the tillage of the soll, any unincorporated company, and any cor- 
poration engaged principally in manufacturing, ttading, printing, publishing, 
mlning, or mercantile pursuits, owing debts to the amount o( one thousand 
dollars or over, may be adjudged an Involuntary bankrupt upon default or 
an Impartial trial, and shall be subject to the provisions and entitled to the 
beneflts of this act. Private baukers, but not national banks or banks in- 
eorporated under state or territorial laws, may be adjudged Involuntary bank- 
rupts." 

Under this provision, in my opinion, any unincorporated Com- 
pany may be adjudged a bankrupt. The restriction of the liabihty 
to involuntary bankruptcy proceedings to corporations of certain 
classes does not seem to me to apply to this provision of unincor- 
porated companies, and I think, therefore, that any unincorporated 
company engaged in any kind of business may be put into bank- 
ruptcy if it is insolvent and has committed an act of bankruptcy. 

I see no reason to doubt that the Seaboard Fire Underwriters is 
an unincorporated company, within the meaning of the bankrupt 
act. Its articles of association call it an "association." It is not 
incorporated, and I think it is a company, within the meaning of 
the term used in the bankrupt act. It has been regularly organized 
under written articles of association. Its members hold meetings 
four times a year. It does business and issues policies of insurance 
under its company name. It is sued by its name, and it is in fact 
an unincorporated company. If it were a corporation, I hâve no 
doubt that it could not be proceeded against, because corporations 
carrying on the business of insurance are not corporations which, 
under the bankrupt act, are liable to involuntary proceedings in 
bankruptcy. Re Cameron Town Ins. Co. (D. C.) 2 Am. Bankr. 
Rep. 372, 96 Fed. 756. See, also, N. Y. Building Loan Co. (D. C.) 

II Am. Bankr. Rep. 51, 127 Fed. 471, and cases there cited. But as 
there are no restrictions on the liability to such proceedings of 
unincorporated companies similar to those applied to corporations, 
I think that the fact that the Seaboard Fire Underwriters was en- 
gaged in thé business of fire insurance does not prevent an adjudica- 
tion. Banking corporations, either national or state banks, are 
clearly exempt from the provisions of the bankrupt act, but the 
same section (4b) provides that private bankers may be adjudged 
involuntary bankrupts. The distinction between one of thèse unin- 
corporated fire Lloyds and an incorporated insurance company is 
somewhat similar to the distinction between a private banker and 
an incorporated bank, and the same reasons which may hâve led 
Congress to permit a private banker, but not an incorporated bank. 
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to be put into involuntary bankruptcy, would apply în the case of 
an unincorporated company doing an insurance business. 

My conclusion is that the motion to dismiss the pétition should 
be denied, and the demurrer overruled, and that the issues raised 
by the answer should be sent to a référée for trial. 



UNITED STATES v. ZEMEL et al. 
(Circuit Court, D. New Jersey. May 27, 1905.) 

IKDEMNITY Bond — ^Action— Déclaration. 

A déclaration on an Indemnity bond, the condition of whlch was that 
the principal should in ail respects comply with the requirements of law 
and régulations in relation to the duties of distillers, was demurred to 
on the grounds that the breaeh of said condition assigned dld not set 
forth with sufficient certainty the law and the régulations of the Com- 
missioner of Internai Revenue alleged to hâve been violated, or the law 
under which such régulations were made, or that any such régulations 
were made. Held, that not only should the act preseribiug the penalty 
be set forth vrtth reasonable certainty, but also the act authorizing said 
Oommissloner to make régulations and the fact that they were made 
by him thereunder, as well as the spécifie régulation or régulations thus 
authorized and made, which were violated. Ueld, further, that the déc- 
laration was Insufflcient in the above-mentioned respects. 

(Syllabus by the Court.) 

Action at Law on Contract. On demurrer to déclaration. 

John B. Vreeland, for the United States. 

Grey, McDermott & Enright, for défendant United States Fidel- 
ity & Guaranty Company. 

Frank N. McDermit, for défendant Zemel. 

CROSS, District Judge. This action is brought by the United 
States of America against Meyer Zemel and the United States Fi- 
delity & Guaranty Company upon a bond dated May 7, 1904, in the 
pénal sum of $10,000, given by the défendants to the plaintifï. The 
bond was subject to the following condition : 

"Whereas, the said Meyer Zemel was then, or intended on and after the 
seventh day of May, nineteen hundred and four, to be, engaged In the business 
of distilUng brandy from apples, peaches, grapes, pears, plneapples, oranges 
and apricots, berries, prunes, figs, and eherries, exclusively, under the name 
and style of Meyer Zemel, wlthin the Fifth collection district of the state of 
New Jersey, to wlt, as registered dlstillery No. 115, situate at Nos. 77 and 7& 
Manufacturers' Place, In the city of Newark, In the county of Essex, and state 
of New Jersey aforesaid: Now, therefore, if the said Meyer Zemel should in 
ail respects faithfully comply with ail the requirements of law and régula- 
tions in relation to the duties and business of distillers of brandy from ap- 
ples, peaches, grapes, pears, plneapples, oranges, apricots, berries, prunes, 
figs, and eherries, exclusively, and shall pay ail penalties incurred of fines 
Imposed on him for a violation of any of the said provisions, then this obliga- 
tion shall be vold; otherwlse, it shall remain in full force and effect." 

After setting out the bond and its condition, the déclaration al- 
leged that the said Zemel did not faithfully comply with ail the 
requirements of law and régulations in relation to the duties and 
business of distillery of brandy as aforesaid, and did not pajr the 
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penàltiès incurred and the fines imposed on him for a violation of 
said provisions, and for a further breach averred that the said Zemel, 
on the 12th day of May, 1904, did use on the said premises described 
in said bond (setting them forth) molasses and other substances, for 
the purpose of producing said spirits, before an accourit of the same 
was registered in the proper book provided by law in the forni 
Avhich had theretofore been prescribed by the Commissioner of 
Internai Revenue for that purpose, contrary to the provisions of 
section 3306 of the Revised Statutes of the United States, whereby 
the said défendant Meyer Zemel thereupon became and was in- 
debted to the said United States in the sum of $1,000, the penalty 
provided by law, by means of which premises the United States has 
sustained damages, etc. 

The défendants demurred to the déclaration, alleging substan- 
tially that it did not set forth the facts upon which a breach of the 
condition of the bond could be concluded ; that it did not set out 
the form which had theretofore been prescribed by the Commis- 
sioner of Internai Revenue, in which form the plaintiflf asserted the 
défendant Zemel should hâve entered an account of the molasses 
and other substances alleged to hâve been unlawfully used by him ; 
that it failed to set out what other substances than molasses the 
défendant Zemel used for the purpose of producing spirits, before 
an account of the same was registered in the proper book, etc. ; and, 
finally, that the déclaration, in assigning a breach of said condition, 
failed to set out what book was or is provided by law in which an 
account of molasses and other substances, alleged to hâve been used 
for the purpose of producing spirits, should hâve been registered 
by the said défendant Zemel. 

' In the case of Crawford v. N. J. R. R. Co., 28 N. J. Law, 479-481, 
which was an action against the railroad company to recover pen- 
alties for running their locomotives in violation of the statute, the 
court said : 

"It is not enough that the défendants may hâve a hlnt of the statutes under 
which they are sued, nor that they be put upon inquiry In relation to them. 
They are entitled to a distinct and clear statement of the statutes which they 
are charged to hâve violated, and to be directly informed that it is for the 
violation of those statutes that the penaltles are claimed." 

In United States v. Bornemann (D. C.) 41 Fed. 751, we find the 
law stated as follows : 

"The déclaration being founded upon a statute pénal in Its character, a well- 
settled principle of pleading requires that in it must be averred every particu- 
lar necessary to bring the case wlthln the purview of the statute. Ail the 
circumstances must be stated which are requisite to support the action. Noth- 
ing is to be left to inference or conjecture." 

Counsel for the government has cited a number of cases showing 
that the court will take judicial notice of the statute and of the form 
of the book prescribed. This is quite true. Régulations prescribed 
by the Président or departments, under authority granted by Con- 
gress, hâve in a real and proper sensé the force of law, and judicial 
notice will be taken of them ; but the question of judicial notice is 
not now under considération, so much as the question of the notice 
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which should be given the défendants by this pleading. Counsel 
also claims that it is now the settled doctrine of the Suprême Court 
that statutes to prevent fraud upon the revenue are construed as 
enacted for the pubHc good and to suppress public wrong, and 
therefore, although they impose penalties or forfeitures, are not to 
be construed, like pénal laws generally, strictly in favor of the de- 
fendant, but they are to be fairly and reasonably construed, so 
as to carry out the intention of the Législature, and cites U. S. v. 
Stowell, 133 U. S. 1, 10 Sup. Ct. 244, 33 L. Ed. 555. 

The questions raised by this demurrer, however, do not arise upon 
construction of the statute, but are directed rather at the insuffi- 
ciency of the pleading, in that it does not set forth with sufficient 
definiteness the act prescribing the penalty sought to be enforced. 
Under the condition of the bond, the défendants were not liable 
unless they failed to comply with the requirements of law and rég- 
ulations in relation to the duties and business of distillers, etc. 
They, and more especially the surety, are therefore entitled to know 
the particulars of the alleged breach of the condition of the bond, 
and to this end are entitled to hâve set forth with reasonable cer- 
tainty "the requirements of law and régulations" which hâve been 
violated. We think the déclaration should refer to so much of the 
act as confers poAver upon the Commissioner of Internai Revenue 
to prescribe the form in which entries were to be made in the book 
required to be kept, that it should allège that the form of keeping 
the same was prescribed by the Commissioner, and that, notwith- 
standing the premises, the proper entries were not made : and in 
particular it should allège the spécifie entry or entries which were 
not made, whereby the act was violated. There are several sections 
of the statute which relate to the penalty for which this action is 
brought. The déclaration, however, refers to but one section, and 
this not the one which confers authority upon the Commissioner 
to prescribe the manner in which the book shall be kept. The only 
référence made to the act in the déclaration is calculated, therefore, 
to mislead, rather than direct attention to the section violated. 
Hoeberg v. Newton, 49 N. J. Law, 617, 9 Atl. 751 ; Allaire v. The 
Howell Works Co., 14 N. J. Law, 21. 

The addition of the words "and other substances" to the word 
"molasses," to which one of the spécifications of demurrer is di- 
rected, we do not regard as niaterial. It is true they make the allé- 
gation indefinite, but they can and should be treated as surplusage. 
If this were the only objection, we should hold the déclaration good, 
and upon trial the proof would be confined to the failure to enter 
molasses in the book; but we regard the other objections as sub- 
stantial, and the demurrer is therefore sustained. 

Leave will be given to the plaintifï to amend. 
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SPERRY ft HUTCHINSON 00. v. TEMPLE. 
(Circuit Court, D. Massachusetts, May 16, 1905. Final Decree, June 24, 1905.); 

No. 2,019. 

1. Trading Stamps— Impeopeb Use— Notice. 

Where défendant had been in complainant's employaient long enough 
to know that the necessities of complainant's business in selling and 
redeeming trading stamps required that such stamps should not be dealt 
in by the public generally, he was not an innocent purchaser without no- 
tice In purchasing issued stamps for resale. 

2. Same— Public Policy. 

The business of issuing trading stamps to merchants to be given to 
purchasers oT'Small bills for cash, redeemable In articles of merchandise, 
etc., when honestly conducted, is not eontrary to public policy. 

3. Same— INJUNCTION. 

Where défendant purchased complainant's trading stamps, among 
others, for resale, and such purchases seriously interfered with complain- 
ant's business in issuing such stamps for rédemption in articles of mer- 
chandise, etc., eomplainant was entitled to an Injunction prohibiting de- 
fendant from advertising that he would purchase complainant's stamps, 
and from selling stamps so purchased as articles of merchandise. 

In Equity. 

Adler & Hall and W. Benton Crisp, for eomplainant. 
John A. Coulthurst and John F. Hurley, for défendant. 

PUTNAM, Circuit Judge (orally). This case has been submitted 
on bill, answer, replication, and proofs, and fully argued by counsel, 
and the court sees no reason why judgment should be reserved. 
The court need not inquire whether the eomplainant was the orig- 
inator of the gênerai System of dealing in trading stamps described 
in the bill, but it puts out the stamps to merchants under spécial 
contracts with them. The nature of the business requires that 
there should be a certain monopoly. If the stamps were on the 
market generally, thus opening the business extensively, no mer- 
chant would hâve any inducement to deal with the eomplainant. 
Therefore, by the very nature of the business, the stamps are not 
intended to be dealt with by the public generally, and are not trans- 
férable in the gênerai and ordinary sensé of the word. From the 
inévitable and necessary course of business there must be certain 
restrictions on dealings in the stamps. This case does not involve 
innocent parties who purchased stamps in ignorance of the neces- 
sities of the course of business. Some of the stamps are said to 
hâve had imprinted on them a notice, or words which in substance 
were a notice, with regard to the necessary course of business, 
showing that the stamps were not to be dealt with generally, or that 
they were not generally transférable. While the fact that the 
stamps dealt in by the respondent contained no such notice would, 
perhaps, bar the eomplainant as to a purchaser obtaining them in- 
nocently, yet this respondent was in the employment of the eom- 
plainant long enough to know what the necessities of the course 
of business were. This was sufficient knowledge, regardless of the 
question whether he knew that there were spécifie limitations in 
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the books which were given out by the complainant as an élément 
in the use of the stamps. Therefore he does not stand altogether 
in the position of an innocent party. 

Objections hâve been made that the System of dealing in trading 
stamps is contrary to public policy, and that certain représentations 
made that the stamps are without cost to the purchaser are untrue 
and inéquitable, and therefore bar the complainant from coming 
into the chancery court. Thèse statements were, however, substan- 
tially true, provided the business was carried on honestly. The 
trading stamp business is essentially legitimate, and, so far as the 
court can discover, it is the only way in which the small purchaser 
practically obtains a discount for immédiate payment, whether that 
immédiate payment is in cash or anything else. Honestly conduct- 
ed, it leads to an allowance to one who purchases for cash, or the 
équivalent thereof ; and statements of the character referred to are 
not in their proper sensé untrue. Undoubtedly, the way in which 
the business is done, requiring the stamps to be redeemed in articles 
of merchandise, mainly articles of furniture, leads to certain impres- 
sions on the part of the public which induce the public to take the 
trading stamps when otherwise they would not take them. That, 
hov/ever, is not distinguishable from many usual methods adopted 
by merchants for inducing custom, and it is one of those methods 
of so inducing custom which courts cannot interfère with, unless 
they are disposed to protect the public beyond what the law permits. 
So far as this case is concerned, the court is unable to perceive from 
any proofs in the record, or from any suggestion, that the business 
of the complainant is not perfectly legitimate, honestly carried on, 
and, therefore, a business which the courts ought to protect, and 
one which the Législature has no right to obstruct. 

As already said, the stamps issued by the complainant go into the 
hands of merchants who deal directly with it ; and, unless protected 
in some way against unauthorized compétition arising from the 
stamps being resold to the public by other merchants, the whole 
System would break down and the business of the complainant 
would be destroyed. Therefore, so far as necessary, and so far as 
within the reason of the law, the court ought to protect the com- 
plainant in carrying out its System of issuing stamps. A question 
arose in the mind of the court whether the complainant could not 
protect itself by refusing to redeem stamps which had got into the 
channels of trade otherwise than in accordance with its fundamental 
method of transacting its business. The court perceives, however, 
that it would be impracticable for the complainant to discriminate 
between stamps properly issued by the merchants with whom it 
deals, and other stamps, which otherwise come upon the market. 
Perhaps, as suggested by the respondent's counsel, that might be 
done with a great deal of labor; but it would require a System of 
consecutively numbered stamps, combined with cumbersome ac- 
counts, which might be too expensive and too laborious to afford 
the complainant a practical remedy. If the complainant had any 
method by which it could reasonably, and without too much labor 
137 F.— 63 
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and too much expense, protect itself by rejecting stamps which come 
improperly on the market, an equity court could net interfère ; but 
under the circumstances the court is of the opinion that it ought to 
give the cornplainant aid, so far, at least, as issuing an injunction is 
concerned. The circumstances of this particular case would not 
justify the court in directing an accounting, because the amount 
involved is too small, because the question of profits which the corn- 
plainant would he entitled to recover runs into too narrow channels 
of a doubtful and spéculative character, and because, for the reasons 
which will be explained, this respondent ought not to be charged 
with anything in the nature of profits or costs. 

It appears that the respondent advertised that he would purchase 
starnps of ail colors. This included, of course, the complainant's 
stamps. There is no question that he did purchase from any one 
who saw fit to bring to him stamps, which included the complain- 
ant's stamps, and that he sold them on the market, so that the pur- 
chaser of them might use them as a thing of value, in such a manner 
as, if extended indefinitely, would break down the complainant's 
System, ànd method of business, as the court has already explained. 
In other words, the respondent assumed to deal generally in trad- 
ing stamps, including thèse stamps, buying and selling them as 
articles of merchandise. This court has no power to restrain him 
from purchasing ail the stamps he sees fit to purchase. It has no 
power to prevent him from selling stamps to persons who désire 
to make collections as mère matters of curiosity. It has no power 
to restrain him from selHng them as waste paper, provided they are 
so canceled or in any way broken up or disfigured that they can be 
used only as such. It has power to restrain him from selling them 
as articles of merchandise, and from advertising generally that he 
will purchase specifically them, or stamps which would include 
them, as articles of merchandise. It should go to that extent, and 
protect the complainant's business so far as an injunction of that 
character would protect it. 

The complainant's bill describes its stamps as issued in connection 
with the words : "Caution : This pad is not transférable." The 
complainant admits that this was done only to a limited extent, and, 
so far as this case is concerned, we must hold that there was no 
caution to the public plainly printed on the face of the stamps, and 
that they were not salable except in accordance with the course of 
business of the complainant. Therefore, although on the one side 
we must hold the respondent liable to an injunction, because he was 
acquainted with the course of business of the complainant generally, 
and knew enough of it to understand that the stamps ought not to 
go on the open market, yet the complainant has not put itself in 
a position where it is positively entitled to costs against him, or to 
recover profits. Therefore the decree will be limited to an injunc- 
tion, and that injunction will be limited as already explained. It 
will direct that an injunction go against the respondent, prohibit- 
ing him, and those representing him, from putting out advertise- 
ments that he or they will purchase the complainant's particular 
stamps, or advertisements so broad as to include them. It will also 
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restrain him and those representing him from selling the com- 
plainant's stamps as articles of merchandise. It cannot provide that 
he shall not purchase, so far as he sees fit to purchase, because 
that is beyond the power of the court to enjoin. 

The court will observe that it would undoubtedly follow Judge 
Brown in Sperry & Hutchinson Co. v. Mechanics' Clothing Co., 135 
Fed. 833, if the facts were the same ; but they are so far différent 
that we are compelled to go deeper than did the Circuit Court for 
the District of Rhode Island in that case. 

Ordered : The complainant will file a draft decree in accordance 
with the opinion passed dov^^n this day, under rule 21, within one 
week from to-day. The respondent may file corrections thereof, 
nnder rule 21, within one week thereafter. 

Final Decree. 

This cause came on to be heard at the February term on bill, 
answer, replication, and proofs, and was argued b}'' counsel for the 
respective parties; and, on considération thereof, 

It is now ordered, adjudged, and decreed that the défendant, 
Onsville L. Temple, his agents, servants, attorneys, and représenta- 
tives, be, and each of them is, hereby restrained and enjoined from 
putting out advertisements that he or they will purchase the trading 
stampS'^ of complainant, or advertisements so broad as to include 
the trading stamps of the complainant. 

And it is further ordered, adjudged, and decreed that the défend- 
ant, Onsville L. Temple, his agents, servants, attorneys, and repré- 
sentatives, be, and each of them is, hereby restrained and enjoined 
from selling the trading stamps of the complainant as articles of 
merchandise. 

And the court reserves the cause for further directions, in the 
event either party from time to time applies for modifications of this 
decree. 



INDEPENDENT BAKING POWDBR CO. T. BOORMAN. 
(Circuit Court, S. D. New York. March 10, 1905.) 

EQTJITT— EXAMINATION Or WlINESSES BEFORE EXAMINEE — TeSTIMONT IN SVF- 
POET OF ISXCLUDED ISSUE. 

Wliere that part of an answer In equity setting up a particular défense 
has been stricken out by the court on exception on the ground that It Is 
Irrelevant and Impertinent, the court of another district in whlch testl- 
mony is being taken before an examiner, pursuant to equity rule 67, 
will, on objections brought before It, exclude testimony offered by de- 
fendant in support of such défense. 

On Motion to Compel Witnesses to Answer Questions before 

Examiner. 

Philip Carpenter, for the motion. 
Archibald Cox, opposed. 

LACOMBE, Circuit Judge. In form, this is an application to 
compel witnesses who are being examined before an examiner under 
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the sixty-seventh rule in equity to answer certain questions. The 
witnesses, however, are in no way récalcitrant, nor is there any 
suggestion of a refusai to answer proper questions. The real ob- 
ject of the motion is to détermine whether certain testimony ofïered 
in behalf of the défendant should be taken by the examiner — 
whether certain questions which are objected to by complainant 
should be allowed. It will be so treated, and each question will 
be ruled upon. 

There can be no doubt that the judge who passed upon the ex- 
ceptions to the answer, which were duly heard in the court where 
the cause is pending, decided that there should be eliminated from 
the controversy, as immaterial, ail issues as to the motives with 
which complainant's alleged rights are asserted, and as to its rela- 
tions with the Royal Baking Powder Company or with other man- 
iifacturers. Shall testimony bearing on thèse issues be, neverthe- 
less, received? Under the rule laid down in Blease v. Garlingtou, 
92 U. S. 1, 23 L. Ed. 521, and repeatedly followed in this court, 
testimony has been frequently taken when objected to as irrele- 
vant and immaterial, the objection being reserved to be passed 
upon at final hearing, and the testimony preserved, so that, in the 
event of an adverse décision at circuit being reversed upon appeal, 
there might be no necessity for a new trial. This cause, however, 
présents a somewhat différent question. It is not merely whether, 
upon taking testimony before an examiner, who has no power to 
rule on objections, certain proofs shall or shall not be excluded as 
having no bearing upon the controversy. The court in which the 
cause is pending, and which has power to pass upon ail questions 
arising therein, has made a careful examination of the pleadings, 
and, after a full hearing and considération of ail the arguments now 
presented, has decided that certain issues presented by the défend- 
ant shall not be considered by the court. Should défendant be 
defeated at final hearing, his appeal will bring up this décision 
eliminating portions of his answer. If the appellate court should 
reach the conclusion that the décision was erroneous, and that de- 
fendant was entitled to show motivés, on the theory that he might 
thus show that complainant did not corne into equity with clean 
hands, it would hâve the power upon reversai to remand the cause 
with instructions to take testimony touching the issues thus re- 
stored. Chicago, etc., R. R. v. Tompkins, 176 U. S. 167, 20 Sup. 
Ct. 336, 44 L. Ed. 417. The Court of Appeals in this circuit would 
undoubtedly exercise such power where, as the resuit of an erro- 
neous décision by the court below, the défendant had been pre- 
vented from presenting testimony in support of the défense which 
had been stricken out. It must be assumed that the Court of 
Appeals in the Third Circuit would take a similar course. The 
décision is by a circuit judge, familiar with the practice in that 
circuit, and who, presumably, would not hâve made the décision 
he did if the resuit would be to deprive défendant of his day in 
court in the event of such décision being reversed on appeal. In- 
asmuch as the court where the cause is pending has decided in ad- 
vance of the trial that certain issues must be kept out, it would not 
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be proper for another court (not an appellate tribunal sitting in 
review of such décision) to force into'the record testimony in sup- 
port of those issues. In accordance with thèse views the questions 
certified will now be ruled on. 

Attention has been given first to every question referred to in 
complainant's brief (complainant raising the objections), and then 
to every question referred to in defendant's brief not already <:on- 
sidered. If by this process any questions are omitted, a ïist of 
thèse may be presented. 

AVitness Le Fetra: 

Questions 2 and 13. Objection sustained. 

Question 20. Objection overruied. 

Question 23. Objection sustained. 

Question 24. Objection sustained. 

Question 32. Objection sustained; the "impressions" of the wit- 
ness are incompétent. 

Questions 3'6, 37, 41, and 42. Objection sustained. 

Question 44. Objection sustained; the witness' "discussions" 
with third parties are incompétent. 

Question 46. Objection overruied. 

Question 47. Objection sustained; had it not been for the an- 
swer to Q. 45, it would hâve been overruied. 

Witness William McMurtrie: 

Questions 9, 10, 13, and 14. Objection sustained. 

Questions 21 and 30. Objection sustained; the "understanding" 
of the witness, or "what he thinks," is not compétent. 

Question 37. Objection overruied. 

Question 50. Objection sustained; the "impressions" of the wit- 
ness are not compétent. 

Questions 53 to 59. Objection sustained. 

Questions 79,, 80, 81, 85, and 88. Objection sustained. 

Questions 104, 106. Objection sustained. 

Questions 114, 115. Objection sustained. 

Question 123. Question is answered. A. 125, 126, 127. 

Questions 139, 140, 141, 142, 143, 145, 146, 148, 149, 150, 151. 
Objection Sustained. 

Questions 153, 154, 155, 156, 157. Objection sustained. 

Questions 143, 178, 179, 180, 181. Objection sustained. 

Witness Charles T. Whittier: 

Question 347. Objection sustained. 

Question 418. Objection sustained. 

Questions 439, 443, 446, 447. Objection sustained. 

Questions 457, 458. Objection sustained. 

Questions 469, 466. Objection sustained. 

Questions 665, 666, 667, and 668. Objection sustained. 

Questions '670, 671. Objection overruied. 

Questions 723, 724, 727, 729. Objection sustained. 

As to ail thèse questions, except where otherwise stated, the ob- 
jections are sustained upon the ground that the évidence sought 
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to be elicited relates to issues which the court where the suit is to 
be tried bas expressly and 'spccifically excluded. And défendant 
may take a separate exception to the ruling as to each question. 



ADAMSON & MAIL v. 4,300 TONS PYRITES ORB. 
(District Court, E. D. South Carollna. May 23, 190S.) 

ChAKTEB PaETT— CONSTBUCTION— DeMT7KEAQE. 

Where a vessel was chartered to load at a pier belonglng to a town 
In a forelgn port, In charge of the captaln of the port, whose duty it 
was to assign vessels to berths at the pier, and he refused to permit 
the vessel to berth In her turn at the pier in a berth where she would 
Project beyond the pier, resulting in a delay, such delay was eaused by 
the "intervention of constituted authoritles," wlthin an exception in the 
charter pàrty rellevlng the charterers froin Ilablllty for deuiurrage. 

[Ed. Note. — Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657 ; 
Randall v. Sprague, 21 C. C. A. 337; Hagerman v. Norton, 46 0. C. A. 4.] 

In Admiralty. Libel for demurrage. 

Bryan & Bryan, for libelant. 
Nathans & Sinkler, for respondents. 

BRAWLEY, District Judge. The steamship Robert Adamson 
was let to freight to the Davis Sulphur Ore Company June 11, 
1901, for a voyage from.Huelva, Spain, to Charleston. The charter 
party executed on that day was on the printed form of the Davis 
Sulphur Ore Company, which provided that the steamship should 
proceed to the port of Huelva, and "there load where and as order- 
ed in the regular turn for steamships." The shipowner, not be- 
ing willing to charter his ship on those terms, had required an 
amendment; and, as executed, the charter party provided that the 
steamship should proceed to the port of Huelva, Spain, and "there 
load where and as ordered in the regular turn for steamships if at 
Rio Tinto Pier, or three working days loading either at the Town 
Pier of the port or at any other loading places named by char- 
terers or their Agents on arrivai." The charter party further pro- 
vided that, "being so loaded, steamship should proceed to such 
points in the United States at Charterers' option [Charleston be- 
ing included], and there discharge according to the custom of the 
port. Any days or parts of days not consumed in loading shall 
be added to the time for discharging, and any extra time consumed 
in loading shall be deducted from the time for discharging" ; there 
being a further provision for "ten days on demurrage at port of 
loading or discharge if required, at the rate of 20 shillings per hour, 
payable at port of discharge; ail disputes to be settled at port of 
discharge either in ttie law Courts or by arbitration there." The 
steamship arriyed at Huelva July i7th, and gave due notice of 
readiness to load urider such charter, and the agent of charterers 
notified the master that such steamship would load at the Town 
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Pier. It is not disputed that the first lay day commenced at noon, 
July 22d. The master's testimony is that : 

"Mr. Poole [who was the charterers' agent] told me verbally that the first 
turn day \YOUld commence the next day, the 18th, at noon, and the last would 
finish at noon on the 22d. Mr. Poole also intimated that he hoped that there 
would be a clear berth ready for me on the SOth of July, at midniglit, and that 
he would send the pilot over when berth was ready." 

It appears frora the testimony, that the turn of the steamship 
at the Town Pier came on the night of the SOth of July, and thaï 
the pier master so informed the charterers, but, for reasons to be 
stated, the pilot was not sent to the ship on that night, and she was 
not actually brought to the pier until August 6th; and the con- 
tention in this case is whether the delay which supervened between 
July SOth and August 6th shall be deducted from the lay days. 
în behalf of the respondents it is claimed that this delay or hindrance 
was caused by the "intervention of the constituted authorities/' 
and is within the exception of the charter party. The provision of 
the charter party on this subject is as follows: 

"Charterers to hâve the llberty to ioad and discharge on Sundays and holi- 
days without time counting, and no time shall count as lay days during which 
any delay or hindrance may occur in procuring, carrying, shipplng, exporting, 
or discharging cargo, by reason of frosts, floods, bad weather, disturbed con- 
dition of sea, holldays, polltical disturbancos, quarantine, strikes, intervention 
of constituted authorities, accidents, stoppage of mines supplying cargo, stop- 
page of Consignées' works, stoppage of trains, or any other causes whatso- 
ever beyond the control of the shippers or the Charterers." 

It is this contract that the court is now called upon to construe 
and exécute. 

It appears from the testimony that the berth No. 3 at the Town 
Pier was one where the steamship, owing to her length, would hâve 
projected between 80 and 90 feet beyond the end of the pier, there 
being another vessel lying on the inside at that time in berth No. 
1 ; and it further appears that it was not unusual for vessels lying at 
that pier to project beyond the end of it; and the contention of the 
libelant is that, in those circumstances, it was not a safe berth, in 
fact, and a good deal of testimony has been ofifered to support 
that contention. If the master of the steamship had refused to take 
the berth because it was unsafe, it seems to me that there is 
sufficient testimony in the case to support his refusai, and the 
decree should be for the libelant, for I think it cannot be disputed 
that it is the duty of the charterer, under the gênerai maritime 
law, to provide a safe berth. There is considérable confîict in the 
testimony on this point, the libelant having ofifered proof that it 
was not safe, and the respondents having ofïered proof that it 
was safe, and that other vessels, projecting beyond the pier head 
to a considerably greater length than the Adamson would hâve donc, 
had loaded at the pier without injury. But the testimony of the 
chief pilot of the port of Huelva, acting under the orders of the cap- 
tain of the port, or, rather, of his second in command — the chief 
ofhcer being absent — is that he was forbidden to take the Adam- 
son to that berth, on the ground that it would cause damage to 
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the ship or the pîer, and would hâve been an obstruction to naviga- 
tion in the river. It appears from the testimony that the Town 
Pier belonged to the town, and that it was the duty of the captain 
of the port to détermine questions of this nature. In an ordinary 
case the détermination of a question of fact by an officiai whose 
duty it was to détermine it would be so far controlling that it 
would be our duty to accept it, unless it was clearly against the 
weight of testimony ; and, if the master of the steamship had re- 
fusée! to go to the berth because the authorities had decided that 
it was not a safe berth, it would require a great deal more testi- 
mony than has been produced hère to hold the ship responsible 
for any loss incurred by such refusai. But that is not the case. 
The letter of the master to Poole, the agent of the charterers, of date 
August 2d, shows that he did not refuse to go to the berth for 
the reason that it was not safe. On the contrary, it is to be fairly 
inferred that he considered the berth safe, and was willing to go 
there if he had been permitted. The letter is as follows : 

"Confirmlng my conversation with your brother thls mornlng, I beg to in- 
form you that I hâve protested before his Brltannic Majesty's Consul against 
the Town Pier officially, and ail concernée! in prevéntlng my steamer from 
gettlng a berth in such pier as ordered by you." 

The conversation referred to has been testified to by Poole's 
brother, and it appears from that testimony that the master desired 
to take the berth, and consulted him as to the possibility of success 
in undertaking some légal proceedings to compel the authorities 
to allow him to take his regular turn ; and it further appears that, if 
he had berthed his ship at No. 3 berth on the night in question, 
he could on the next day hâve been transferred across the dock to 
the No. 4 berth, where the loading could hâve proceeded without 
any difficulty arising from the projection of his ship beyond the 
end of the pier, and that in point of fact his ship was moved from 
No. 3 berth when his next turn came, to No. 4 berth. By rea- 
son of the refusai of the "constituted authorities" to allow him to 
take the No. 3 berth when his turn came, he was put behind ail 
the other vessels which at that time were ahead of him, and did not 
get to the pier until August 6th. I feel bound to conclude, there- 
fore, that the delay and hindrance was due to the "intervention 
of the constituted authorities," and to a cause "beyond the con- 
trol of the shippers or the charterers," and that under the ex- 
ceptions in the bill of lâding the charterers are not responsible 
for the delay. Many of the cases cited by the learned counsel 
for the libelant in opposition to this view hâve arisen upon bills 
of lading where the liability of common carriers is fixed by the 
common law. Thèse doctrines hâve no application in the construc- 
tion of a charter party, where the rights and obligations of the 
parties dépend upon the stipulations of the contract. It would be 
difficult to draw a contract where the Ordinary vicissitudes which 
might be likely to interfère with the charterers' performance of their 
obligations are more carefully provided against. As the charter 
party was prepared by the chartererâ, any doubts as to its con- 
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struction ought to be solved against them ; but if it is clearly pro- 
vided that no time shall count as lay days, during which delays 
or hindrances were due to "any causes whatsoever beyond the con- 
trol of the shippers or the charterers," it seems to be the duty of the 
court to enforce it, and that the delay in berthing the ship in her 
regular turn was due to the "intervention of constituted authorities" 
is clearly proved. 

My first impression was that the charterers were liable for the 
demurrage ; that, inasmuch as it was their duty to provide a saf e 
berth for the ship, the détermination by the captain of the port 
and the chief pilot that berth No. 3 was an unsafe berth was con- 
clusive, and fixed the liability of the charterers. But upon recon- 
sideration, and reviewing ail the testimony, I am led to the con- 
clusion that the causa proxima of the loss was not any supposed 
danger in the berth, for the master of the ship accepted it as safe, 
but the intervention of the port authorities, without which the 
delay and loss would not hâve occurred. The charter party protects 
the charterers against delays or hindrances arising from that cause, 
or from "any causes whatsoever" beyond their control. 

The libel must therefore be dismissed. 



POOSER et al. v. WESTERN UNION TELEGRAPH CO. 

(Circuit Court, D. South Carolina. May 22, 1905.) 

IlEMOVAL OF Causes— Pedekal Jueisdiction— Amount Involved. 

A cause removed from the state coiu't will be remanded on the ground 
that the amount involved is only $1,900, and therefore not withln the 
Jurisdiction of the fédéral circuit coxu-t, though the complaint, in form, 
States two causes of action, the prayer as to each of vehich is for a 
judgment for $1,900; each being for noiidelivery of a telegram; the 
only différence therein being that one is addressed to "Mrs. P.," and the 
other to "Mr. P." ; and it appearing that the complaint, in form, stated 
two causes of action because plaintiffs' counsel was uncertain, from the 
chirography, as to which of the two persons the telegram was addressed. 

Izlar Bros., for plaintiffs. 

Smythe, Lee & Frost, for défendant. 

BRAVVLEY, District Judge. This is a motion to remand a 
cause removed from the state court by the défendant compan}'' on 
the ground that the amount involved is only $1,900, and that the 
Circuit Court of the United States therefore has no jurisdiction of 
the cause. The complaint states, "as for a first cause of action," 
the failure of the défendant company to deliver a telegram reading 
as follows: "Mrs. F. M. Pooser, Blackville, S. C: Mr. Edwin 
Curry accidentally shot and dying from wounds. R. C. Adams" 
— and the prayer is for judgment for the sum of $1,900.00. It al- 
lèges, "as for a second cause of action." the nondelivery of a tele- 
gram which reads as follows: "Mr. F. M. Pooser, Blackville, S. 
C. : Mr. J. Erwin Curry accidtntally shot and dying from wounds. 
R. C. Adams." The question is vvhether the complaint states two 
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causes of action,, each of which is below the jurisdictional amount, 
but which added together make more than that sum. The same 
question was presented to Judge Purdy on a motion in the state 
court, and his côticlusion, as stated in writing, is: 

"The action Is but for one grievance, separately stated in two causes of 
action. The prayer for relief In the iirst cause of action Is no part of the 
cause of action, and does not make the case an action for two separate and 
distinct amounts. There can be but one recovery by the plaintiffs, as the 
cause of action is for but one grievance, though separately stated." 

I concur in this view. The cause of action is the nondelivery 
of a certain telegram. It is first stated as a telegram addressed to 
Mrs. F. M. Pooser, and the second so-called cause of action is the 
nondelivery of the identical telegram alleged to hâve been addressed 
to Mr. F. M. Pooser. The reason alleged by the counsel for plain- 
tififs for stating the causes of action separately is that he was un- 
certain, from the chirography, whether the telegram was addressed 
to Mr. or Mrs. Pooser, and, to be on the safe side, he alleged sep- 
arate causes of action. 

The rule in removal cases is that the court can look only to the 
case stated in the complaint, and its détermination is to be gov- 
erned by what appears upon the face of the pleadings. But it does 
not seem to me that this rule requires the court to shut its eyes 
to the reality, and, if it should appear, as it does appear in this case, 
that the plaintiff has but one cause of action, to wit, the failure to 
deliver a certain telegram, the jurisdiction of the court cannot be 
affected by the fact that he has bunglingly alleged two separate 
causes of action. The prayer for relief is no part of the cause of 
action, and, although the plaintiflfs hâve asked for two separate 
sums, of $1,900 each, they cannot, upon the cause of action stated. 
recover more than $1,900 ; and, if that is so, this court is without 
jurisdiction, the amount involved being below the jurisdictional 
amount. In the case of Armstrong v. Ettlesohn (C. C.) 36 Fed. 
209, cited and relied on by défendant, the question arose on a de- 
murrer to a déclaration and motion to dismiss. In that case the 
déclaration contained three counts. One was upon a promissory 
note, one for money had and received, and one for work and labor 
done. The aggregate of thèse sums exceeded the sum of $3,000. 
It was urged in the argument that the only right of action that 
the plaintiff had was upon the promissory note mentioned in the 
first count, but the court said : 

"Upon the face of this déclaration, which we can only look at under this 
Aemurrer, there appear to be three causes of action, which, when aggregated, 
make more than the amount required to glve Jurisdiction." 

In that case there was another ground of jurisdiction, which the 
court referred to as conclusive of the plaintiff's right to maintain 
the suit in the United States court, and that was that the plaintiff, 
heing the receiver of a national bank in process of liquidation, had 
the right to bring the suits in the United States Court under the 
national banking law. I do not consider that this case is control- 
ling in the one now being considered, or that it throws any light 
upon the question; and being of opinion that there is but one 
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cause of action, to wit, the failure to deliver but one telegram, and 
that the damages laid are but $1,900, and that upon such a com- 
plaint tl^e plaintiffs could not recover more than $1,900, this court 
is without jurisdiction, and the cause must be remanded to the State 
court, and it is so ordered. 



THE KENILWORTH, 
(District Court, B. D. Pennsylvania. May 19, 1905.) 

No. 45. 

1. Shippinq— Injueies to Seaman—Treatment— Négligence of Masteb— 

Evidence. 

On a libel against a vessel for faiJure to provide proper treatment for 
an injured seaman, évidence held lusufficient to show that the master was 
négligent in diagnosing or treatlng the injury or in failing to put into 
port in order to afford libelant surgical assistance 

2. SAMB — EXPENSES'OF MAINTENANCE. 

Where libelant sustained an injury while in the service of a shlp on 
which he was engaged as a seaman, he was entitled to recover from it 
the expenses of his maintenance and cure at least during the continuance 
of the voyage. 

[Ed. Note. — For cases in point, see vol, 43, Cent Dlg. Seamen, %% 39-43, 
186-188.] 

In Admiralty. 

Joseph Hill Brinton, for libelant. 
Henry R. Edmunds, for respondent. 

J. B. McPHERSON, District Judge. The libelant was a seaman 
on board the bark Kenilworth, and was injured during a voyage 
from Hawaii to the port of Philadelphia. His cause of action ap- 
pears in the following extract from the libel : 

"That on or about June 8, 1904, during the said voyage, at about noon on 
that day, whilst the vessel was at a point about 100 miles northeast of Cape 
Horn, the libelant was directed by the first offlcer to assist in the furling of 
the fore topgallant sali, in the exécution of which order it was necessary for 
him to be on the main deek about midsbips, at which time the vessel shipped 
a heavy sea, which knocked the libelant down and broke bis right leg above 
the knee. By reason of the injuries thus received, it became necessary for the 
libelant to hâve, and the master to furnlsh, such attention and care as was 
necessary under the circumstances for the fractured bone to be properly set 
in order that a cure might be ettected. The master and ofBcers of the said 
vessel, however, disregarding their dutles in the premises, failed to give the 
libelant any care or attention whatsoever, notwithstanding his repeated re- 
Quests to that end, but, on the contrary, had the libelant placed in the fore- 
castle, where he remained until the arrivai of the vessel at tbe port of Phila- 
delphia, as aforesaid. The libelant further avers that by reason of the négli- 
gence and carelessness of the said master in denying the libelant due atten- 
tion and care the fractured ends of the bone overlapped each other, and thus 
became knitted together, which has resulted in the shortening of the right leg 
by about two inches, which condition he believes to be permanent and in- 
curable. The libelant further avers that, had the master afforded liim rea- 
sonable and proper care in setting the fractured bone, his injuries would hâve 
been comparatlvely slight, and of a temporary character. The master, how- 
ever, refused to believe that the bone was fractured, and therefore refused 
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J^jt^ntton to'the libelant, and also refused to put in to the nearest port for 
mçdlca] attentipn-" 

Thére is soirie dispute about the facts, but I thînk the following 
account— iri which I hâve made free use of the cléar ànd satisfac- 
tory brief of the respondent's proctor — is correct in ail essential re- 
spects : 

The Kenilworth is a large four-masted bark of 2,147 tons net 
register, carrying 25 men ail told, including the master. On June 
8, 1904, while on a voyage from Hilo, Hawaii, to Philadelphia, in 
latitude 50 deg.;80' south, longitude 50 deg. 30' west, to the north- 
ward and eastward of Cape Horn, the vessel encountered thick, 
foggy weather, with a very heavy sea. Shortly after noon the libel- 
ant and three other men, who wefe engaged in furling the fore top- 
gallant sail, were swept from the brace by a heavy sea, which car- 
ried them to the deck, where the libelant was washed against the 
ship!s side, and from there to the steam winch, where he received 
the injuries complained of. The master, seeing the libelant hold- 
ing to the mizzen rigging, called to him to jump down on the poop, 
but he'replied that he could not, and that he thought his leg was 
,brqî^én,,, ,The libelant, by order of the master, was then brought 
on the poop, and from there was taken to the cabin, -yvhere he was 
strippedy and ejçamined by the master, to ascertain if the leg was 
broken. The master placed one hand on the knee and the other on 
the thigh, but got no movement of the parts that were afterward 
found to be fractured, nor did he hear any grating noise, or crepitus, 
to use the surgical term. He also requested libelant to move his 
foot, and this movement was made. The master then said, "Your 
leg is. not broken, because if it was you could not move your foot 
to save your life." Tlie' libelant could move his toes, ankle, and 
knee. A lohgitudinEil discolôràtion about the width of tw/o fingers, 
extendîhg from the kneç to tkè thigh, was also obsérved by the 
master, who concludéd, as the resûlt of his examination, that the 
!lég Wâs sevei^ely bruisetd, or that a tendon or musclé'had been rup- 
•tured, and ,prqceeded to treat Jibelant for that character of injury. 
A warm suit of underclothing was put on libelant, his leg was rubbed 
iXrith arnica, and a bahdage soaked with the samç liniment was 
wrapped tightly around the Iteg from the knee tb the hip. The 
libela.nt waS; placed in the cabin boy's berth, wherç he remained 
until the following day, when he was taken to the forecastle, in 
order that'he might be in the company of his shipmates, and 
within call bf the steward, who was in the kitcheri, immediately 
adjoining. 

The leg was rubbed first with arnica, and afterwards with 
opodeldoc, by the master or steward. When the Swelling subsided, 
,it was bathed Hyith a solution of vinegar and water to take out the 
diseoloration. To guard against f ever, no sait provisions were al- 
lowed, but the libelant was given a Hght diet of arrowroot, maca'oni, 
puddings, atld similar food. The bandaging was donc once or twice 
a day; for the first two or three days by the master, and then by 
the steward, until the libelant was able to do it himself. In about 
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three weeks he was able to go about on crutches, and from that time 
until the end of the voyage he was apparently cheerful and con- 
tented. Upon the assumption that the injury was a severe bruise 
or ruptured tendon, there was no obvions necessity for putting into 
port for médical or surgical assistance. The nearest place was 
Port Stanley, in the Falkland Islands, about 350 or 400 miles west 
by south, and this port was difficult to reach on account of the pre- 
vailing winds and the stormy conditions in that région. It was also 
a dangerons port to approach, and, moreover, it does not appear 
what facilities for surgical treatment it afïords. By the time the 
vessel passed Pernambuco, Brazil(wlien she came nearest to the land 
on her regular course), the libelant was going about the deck. He 
made no complaint of neglect or il! treatment to the master, or to 
any one else in authority, and did not ask to be put ashore. So 
far as appears, no one who saw the leg believed it to be broken. 

On the arrivai of the vessel at Philadelphia, the libelant on July 
27 walked on crutches several squares to the custom house, and 
from there rode in a trolley car, with an attendant, to the German 
Hospital. On August 1 the libel in this case was filed — most of 
the crew having meanwhile dispersed — and on August 4 libelant 
went to the Marine Hospital at Baltimore, where he remained until 
September 19. The master's and steward's dépositions were taken 
on August 5, but it was not definitely ascertained that libelant's leg 
was broken until November 25, when a skiagraph or X-ray picture 
of libelant's injured leg was produced, which showed an oblique 
fracture of the upper third of the right fémur, running through the 
bone from the outside, and disclosed also a longitudinal split of the 
bone extending from the oblique fracture to the kpee joint. It was 
along the line of this longitudinal fracture that the master observed 
the discoloration that led him to conclude that the injury was prob- 
ably due to a ruptured tendon or a bruised muscle running in this 
direction. The surgeons on both sides agrée that the fracture was 
of an unusual character, and that as soon as the injury took place 
the powerful muscles of the thigh contracted, drawing the fractured 
ends of the bone past each other to the point where they are now 
united, and that no force could hâve then brought them into proper 
position so that the ends would hâve come together. This could 
only hâve been done by a graduai process of drawing them into 
place, which would hâve required skilled surgical treatment, and the 
use of a traction apparatus and appliances to be found mainly in 
hospitals, and not to be expected on board a ship. A surgeon called 
by the libelant testified that it was a difficult fracture to treat, that 
the setting of the bone was not a simple matter, that the most skill- 
ful surgeon might not hâve discovered crepitus (grating of the ends 
of the bones), that the cause of the longitudinal discoloration could 
only hâve been ascertained by knowledge which no layman could 
be expected to bave, and that it is a popular belief that the power 
to move any part of a limb sets aside the idea of fracture. He 
would not say that the master was négligent in drawing the con- 
clusion that the discoloration indicated a severe bruise, but thought 
him négligent in not discovering the transverse fracture. The sur- 
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geon called on behalf of respondent considered the resuit of the 
master's treatment as shown by the skiagraph to be a good resuit, 
testified that libelant was exceedingly fortunate in having a leg 
that he could walk on, that a nonprofessional man could not be 
able to dîscover the fracture, beçause the muscles are rigid, and 
hold the bones together, so that the movement in an unnatural 
direction that might indicate fracture even to a layman could not 
be induced, and that the master was wise in not attempting further 
to get this movement, as it might hâve torn an artery or vein, and 
might thus hâve resulted in the loss of the libelant's leg or his life. 
The libelant is able to walk with a limp on his injured leg, and 
there is no évidence that placing it in splints by the master would 
hâve afïected the resuit in any way, or that he could thus hâve ob- 
tained any better use of the leg than he has at présent. The ever- 
sion of the right foot, which showed after recovery, was caused by 
the contraction of the muscles at the time the injury occurred, and 
could not hâve been remedied, even if observed at the time, by any 
appliances on board the ship. 

Upon thèse facts it is évident, I think, that the crucial inquiry is 
whether the master was négligent in not discovering that the leg 
was fractured. If his examination was so careless that he over- 
looked what he ought to hâve seen, he must be charged with the 
knowledge that would hâve been gained by a careful examination. 
It is not asserted — or, if such a charge is intended by the libel, it 
has not been proved — that the master was inhuman in his treatment 
of the libelant, or that he willfully or recklessly shut his eyes to the 
injury. The charge is négligence in examination and négligence 
in subséquent treatment, and, as I hâve just stated, the first inquiry 
must be : o,ught the master to hâve known that the leg was broken ? 
Clearly, he cannot be blamed for his failure to discover the longi- 
tudinal split. There was no outward sign of this fracture, and I 
think the testimony shows plainly that, except for the X-ray, no 
one would know even now that the bone had been fractured along 
its length. Was the master négligent, then, in failing to discover 
the transverse fracture? If he is to be judged by the standard of 
the skilled surgeon, no doubt the answer would be in the affirma- 
tive; but this standard is much too exacting. The ôrdinary ex- 
ternal signs were lacking. The ends of the bone did not protrude, 
being buried in the deep muscles of the thigh; the ends were not 
juxtaposed, and therefore there was no crepitus; the muscles were 
rigid and contracted so that unnatural movement was difficult, and 
probably dangerous, to induce; and the sole external sign that was 
présent — shortening of the leg — could scarcely be detected except 
by measuring. And, to throw the examiner off the scent, there was 
the ability to move the toes, the ankle, and the knee — an ability 
which the popular belief, shared by the master, dénies to a broken 
leg — and, even more, the broad and long discoloration, which seem- 
ed of itself to account for ail the injury by pointing to a torn tendon 
or to heavy bruises. Ail the subséquent treatment shows clearly 
that the master's belief was honestly entertained, for it is incred- 
ible that he should hâve persistently bandaged the leg and rubbed 
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it with liniments îf he knew ail the while that it was broken instead 
of being bruised. Endeavoring, as far as possible, to reproduce 
the situation as disclosed by the évidence, and taking into account 
the conflict in the testimony of the surgeons concerning what should 
hâve been discovered by an ordinarily careful and intelligent man, 
I cannot reach the conclusion that the master failed in the discharge 
of his duty. He was wrong in his conclusion, of course, as now 
appears ; but I think he was honest, careful according to his light, 
and that his judgment upon what he saw found plenty of support, 
both at the time and afterward. 

If I am correct in this, it is not necessary to consider whether the 
master should hâve put into the nearest port. Certainly, a bruise 
such as this injury appeared to be, severe as it was, did not call 
upon the master to beat 300 or 400 miles to Port Stanley, at the 
cost, perhaps, of two or three weeks' delay, and especially when 
external improvement was soon apparent. The évidence satisfied 
me that, in view of the prevailing winds in that part of the South 
Atlantic Océan, the port of Bahia, or of Pernambuco, was as near 
in point of time as any other ; and when the latitude of Pernambuco 
was reached there was no apparent occasion for immédiate treat- 
ment. Probably by that time the ends of the bones had already 
so far united out of their proper place that a remedy, even at the 
hands of the most skillful surgeon, would hâve been exceedingly 
difficult, if not impossible; for it is certain that when he arrived 
in this country, about three weeks afterward, the surgeons in Phil- 
adelphia and Baltimore declined to attempt an opération. 

I hâve no disposition to minimize the obligation of a master to 
care for his crew, and to seek the best of help for them in cases of 
injury, even at the cost of considérable delay and inconvenience; 
but this obligation is to be reasonably enforced, and the master 
should not be held négligent because he is not a skilled surgeon, 
and has made a wrong diagnosis in an obscure and difficult case. 
Hère I think the master did his best, and was not at fault, although 
he was misled. The cases cited by the libelant hâve ail been con- 
sidered. The rules of law they lay down are accepted without re- 
serve, but the facts are so difïerent — especially on the vital point 
of accurate knowledge concerning the injury — that I think they are 
ail readily to be distinguished. The latest case on the subject is 
The Iroquois, 194 U. S. 240, 24 Sup.Ct. 640, 48 L. Ed. 955, in which 
the Suprême Court uses the foUowing language: 

"The (luty to provicie proper luedleal treatment and attendance for seamen 
falllng ill or sufferiiig injury in the service of the shlp has been imposed upon 
the shipovs'ner by ail maritime nations. It appears in the earliest codes of 
continental Europe, and was expressly recognized by this court in the récent 
case of The Osceola, 189 U. S. 158, 47 L. Ed. 760, 23 Sup. Ct. 483. Upon large 
I)assenger steamers a physieian or surgeon is always employed, whose duty 
it is to minister to the passengers and crew in cases of sickuess or accident. 
Of course, this would be impractlcable upon au ordinary freighting vessel. 
where the master is presumed to hâve some knowledge of the treatment of 
diseases. and in ordinary cases stands in the place of a physieian or surgeon 
(The Wensleydale [C. C] 41 Fed. 602); but for the further protection of sea- 
men vessels of the class of the Iroquois are compelled by law fo be provided 
with a chest of medicines and with such auti-scorbutics, clothing, and slop 
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chests as the climate, partlcular trade, and the length oî the voyage may re- 
(juire. - Rev. St. U. S. §§ 4569, 4572 [U. S. Comp. St. 1901, pp. 3100, 3101]. 

"What Is the measure of the master's obligation In cases where the seaman 
Is sevCTÇly Injured while the shlp Is at sea, has been made the subject of dis- 
cussion in several cases; but each dépends so largely upon Its own peculiar 
faets that the rule laid down In one may afford llttle or no ald In determlning 
another, depending upon a différent state of facts. The early cases of Harden 
V. Gordon, 2 Mason, 541, î'ed. Cas. No. 6,047, and Reed v. Canfield, 1 Sumn. 
195, Fed. Cas. No. 11,641, contaln an exhaustive discussion of the gênerai sub- 
ject by Mr. Justice Story. But as in both cases the disabillty occurred at 
or near a port, they are of no spécial value In this case. 

"We hâve carefully examined the cases of Brown v. Overton, 1 Spr. 462, 
Fed. Cas. No. 2,024; The Ohandos, 6 Sawy. 544, 4 Fed. 647; The Scotland(D. 
O.) 42 Fed. 925; Whitney v. Olsen, 47 C. O. A. 331,- 108 Fed. 292; The Troop 
(D. C.) 118 Fed. 769; and Danvir v. Morse, 139 Mass. 323, 1 N. E. 123— and 
are of opinion tiiat none of them fit the exlgencies of the présent case. We 
cannot say that in every Instance where a serions accident occurs the master 
is bound to disregard every other considération, and put into the nearest port, 
though, if the accident happen withln a reasonable distance of such port, his 
duty to do so would be mauifest. Each case must dépend upon its own cir- 
cumstances, having référence to the serlousness of the injury, the care that 
can be given the sailor on shipboard, the proximity of an Intermediate port, 
the conséquences of delay to the interests of the shipowner, the direction of 
the wind and the probability of its continuing in the same direction, and the 
fact whether a surgeon is likely to be found wlth compétent skill to take 
charge of the case. With référence to puttlng into port, ail that can be de- 
manded of the master is the exercise of reasonable Judgment and the ordiuary 
acquaintance of a seaman with the geography and resources of the country. 
He is not absolutely bound to put into such a port if the cargo be such as 
would be seriously injured by the delay. Even the claims of humanity must 
be weighed in a balance with the loss that would probably occur to the owners 
of the shlp and cargo. A seafaring lif e is a dangerous one. Accidents of this 
kind are peculiarly liable to occur, and the gênerai prlnciple of law that a 
person enterlng a dangerous employment Is regarded as assumlng the ordinary 
risks of such employment is peculiarly applicable to the case of seamen. 

"To judge of the propriety of the master's conduct in a partlcular case, we 
are bound, so far as possible, to put ourselves In his place, and Inqulre wheth- 
er. In View of ail the circumstances, he was bound to put Into an intermediate 
port" 

So far, therefore, as the charge of négligence is concerned, to 
which the original libel was confined, I am of opinion that the tes- 
timony does not support it. An amendment that was recently al- 
lowed, however, introduces a new subject for considération. The 
amendment is as follows : 

"The libelant. In addition to that set forth In the Ubel, claims to recover 
for expenses which he has already incurred and may hereafter be obliged to 
incur in endeavoring to effect a cure, and for board and lodging during that 
time." 

That the libelant, having suffered injury while in the service of 
the ship, was entitled to the expenses of his maintenance and cure, 
at least so long as the voyage lasted, cannot be denied. This is 
the first proposition laid down in The Osceola, 189 U. S-, on page 
175, 23 Sup. Ct. 487, 47 L. Ed. 760. But the libelant is claiming 
more, namely, not only expenses already incurred, but expenses 
likely to be incurred hereafter, in endeavoring to effect a cure, in- 
cluding board and lodging during both the past and future time. 
There is no évidence that he has incurred, or is likely to incur, any 
expense for médical or surgical treatment, and that item may there- 
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fore be laid asîde. So far as possible, indeed, ît appears from the 
slender évidence on the subject that the libelant has already been 
cured in a certain sensé. That is to say, while he is no doubt per- 
manently injured, nothing further can be donc for him by médical 
or surgical skill. No ground exists, so far as has been proved, 
for an allowance on account of professional services. The item of 
board and lodging is made up of a charge of $4.50 per week from 
September 20, 1904, when he returned to Philadelphia from the 
Marine Hospital in Baltimore, to the présent time. This sum has 
been paid, or assumed, for him by another person, and recovery 
therefor is sought under the amendment. The difficulty about al- 
lowing it, however, is that it does not clearly appear to hâve been 
an expense of maintenance during cure — assuming that the ship's 
liability continued after the voyage — but an expense incurred after 
the accomplishment of such cure as is now possible. No case, I 
think, carries the doctrine of maintenance so far as this, and it is 
obvious that no such indefinite liability can properly be imposed 
upon the ship. In some cases it might be équivalent to support 
during life, and even in a case of great hardship this would be out 
of the question. 

But although, upon this point, the évidence is so meager that I 
do not feel justified in acting upon it, the burden of proof being on 
the libelant to show that any expense incurred since the date fixed 
by the amendment, September 20, 1904, is properly chargeable 
to the cost of cure, nevertheless, in order to avoid a possible injus- 
tice, I shall permit further testimony to be taken concerning this 
matter, the libelant to be allowed until June 1 and the respondent 
imtil June 10; the dépositions to be strictly confîned to the charge 
set up in the amendment. 



SCOTT V. K. D. KINNBY & CO. 

(Circuit Court, E. D. Pennsylvania. May 26, 1905.) 

No. 7. 

Fedebai. Cottbts— Removai. of Causes— Denial of Civil Rights. 

Where petltioner's fallure to obtaln a trial of an action In a state 
court resulted from her Inablllty to secure an attorney for that purpose, 
or because the plalntiff had been able to secure postponements of the 
trial agalnst defcndant's protest, and not because of any command or au- 
thorlty of the state, or any provision of the laws of the state, défendant 
was not entitled to remove the cause to the fédéral courts under Rev. 
St. § 641 (U. S. Comp. St. 1901, p. 520], authorlzing removai by any per- 
son who Is denled or cannot enforce in the trlbunals of the state any 
civil right, etc. 

[Ed. Note. — For cases in point, see vol. 42, Cent DIg. Removai of Causes, 
5 127.] 

Remanding Case to the State Court. 
Walter Stradling, for plaintiflE. 
R. D. Kinney, for défendants. 
137 F.— 64 
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HOIvI/AND, District Judge. Suit was iilstituted'în this case în 
tHe court of common pleas No. 3 of Philadelphia county, March 
terrti, 1898, to recover for personal injuries resulting from the nég- 
ligente ôf 'the défendants in failing to provide a safe place in which 
the plaintif! could do his work, in the capacity of a boiler maker, 
who Svas engaged, as he allèges, by the défendants to work on a 
tank whiçh they were erecting at the time. On March 21, 1905, the 
défendants presented their pétition to the said court of common 
pleas of Philadelphia county for the removal of this case into the 
United States Circuit Court for the Eastern District of Pennsyl- 
vania, under section 641 of the Revised Statutes [U. S. Comp. St. 
1901, p. 530], wherein it is alleged they hâve been most anxious to 
hâve the said action brought to trial before the loss of existing 
important évidence, necessary and material to the défense of said 
action, and that four différent lawyers, members of the Philadelphia 
bar, had been successively employed, each of whom had withdrawn 
from the case, and that since August 7, 1902, the défendants hâve 
been without counsel for the défense of their suit. The case was 
at issue on March 2, 1898, and has been regûlarly ordered for trial 
three times since that time — first on May 10, 1899, then on January 
4, 1901, and again on December 2, 1904 — and was called for trial 
on February 14, 1905, when the défendants insisted upon trial or 
non pros., both of which were overruled against the objection of 
the défendants. Then foilows a citation of the rules of court and 
acts of assembly enacted in the state of Pennsylvania for the pur- 
pose of enabling the défendants to bring their case to trial. Where- 
fore, the pétition allèges, the défendants "hâve been denied and 
cannot enforcë in the prOper tribunal of the state of Pennsylvania 
a right secured to them by the laws of Pennsylvania, providing for 
the equal civil rights of citizens of the United States, to wit, the 
right, under the fourteenth amendment to the Constitution of the 
United States, to the equal protection of the laws, as also to the 
right, under said amendment and acts of Congress, for the enforce- 
ment thereoï, to wit, the fiill and equal benefit of ail laws and pro- 
ceedings for the security of persons and property as is enjoyed by 
other citizens of the state of Pennsylvania." Copies of the plead- 
ings and,other proceedings in the case were filed in this court on 
March 23, 1905, and the same were docketed hère, as claimed by 
défendants, in accordance with the provisions of section 641. 

The motîpn of the plairitiff can be regarded as one to remand the 
case to the court of common pleas. Ail the allégations contained 
in the pétition for removal are to be taken as true, as there is no 
déniai on the part of the plaintiff ; but the faCts set forth, together 
with the most favorable inferences to be drawn therefrom in favor 
of the pètitîonérs, fail to màke out a case for removal to this court 
under section 641. At most, the facts alleged in the pétition show 
that the défendants hâve been delayed in bringing their cause to 
trial by reason of their inability to secure an attorney for that pur- 
pose, or for the reason that the plaintiff has been able to secure 
postponements of the trial of the case in the state court against the 
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protest of the défendants. There is no allégation that there îs any 
law of the state of Pennsylvania, or rule of court of the city of 
Philadelphia, which discriminâtes against the défendants. If the 
défendants hâve been unable to bring their case to trial in the 
state court, it is because of their failure to secure an attorney for that 
purpose, or on account of the action or nonaction of the -courts, 
and not from any command or authority of the state, or any provi- 
sions of the laws of the state. For such wrongs, in the language of 
the Suprême Court, section 641 has no application. It was not in- 
tended to reach such cases. It left them to the revisory power of 
the higher courts of the state, and ultimately to the review by the 
suprême judicial tribunal of the land. Virginia v. Rives, 100 U. S. 
319, 25 L. Ed. 667. 

The déniai or inability to enforce in the judicial tribunals of the 
States rights secured by any lav^r providing for the equal civil 
rights of citizens of the United States, to which section 641 refers, 
and on account of which a civil suit or criminal prosecution may be 
removed from a state court, is primarily, if not exclusively, a déniai 
of such rights, or an inability to enforce them, resulting from 
the Constitution or laws of the state, rather than a déniai first 
made manifest at or during the trial of the case. Gibson v. Missis- 
sippi, 162 U. S. 565, 16 Sup. Ct. 904, 40 L. Ed. 1075. 

It is only when some state law, ordinance, régulation, or custom 
hostile to thèse rights is alleged to exist that a removal can be had 
under the first clause of this section. In re Wells, Fed. Cas. No. 17,- 
386. It was intended to protect against state action, and against 
that alone. In other words, the statute has référence to a con- 
stitutional or législative déniai of equal rights, or an inability 
to enforce them resulting therefrom, and not to any déniai or in- 
ability to enforce resulting from the action of the judiciary. Vir- 
ginia V. Rives, 100 U. S. 339, 25 L. Ed. 676. And it refers to légal 
disabilities and légal impediments, and not to private infringements 
by préjudice or otherwise, when the laws themselves are impartial 
and sufficient. Strauder v. West Virginia, 100 U. S. 303, 25 L. Ed. 
664; Le Grand v. U. S. (C. C.) 12 Fed. 577, note 583. 

Thus it will be seen that the Suprême Court has held that re- 
movals under section 641 can only be had when the party complain- 
ant cannot enforce rights secured to him by the law providing for 
equal civil rights of the citizens of the United States in a judicial 
tribunal of the state by reason of some enactment or constitutional 
provision of the state, and the allégations in this pétition fail to 
show or even suggest such a case. 

It was suggested at the argument that the case is not properly 
before this court, and should be dismissed. We do not think it is 
necessary to examine this technical objection, as, upon the facts 
alleged in the pétition, we are of the opinion that it is not such 
a case as can be removed to this court under section 641, and 
must therefore be remanded to the court of common pleas No. 3 
of Philadelphia county, and it is so ordered. 
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CARROLL et al. v. FIDELITY & CASUALTY CO. OF NEW YORK. 

(Circuit Court, D. Soutli Carolina. May 24, 1905.) 

1. Accident Insurance — Dbath bt Blood Poisoninq. 

Where insured dled from blood poisoning from Infection recelved In 
an altercation with another, Ms deatli was the direct resuit of bodily 
Injuries sustalned through external, violent, and accidentai means, witlî- 
In the terms of an accident policy. 

[Ed. Note.-^For cases in point, see vol. 28, Cent Dig. Insurance, §§ 
1166, 1170, 1171. 

Bisks and causes of loss, see note to National Ace. Soc. y. Dolph, 38 
C. C. A. 3.] 

2. Same— Beeach of the Peace. 

Where deceas>d and another engaged in a mère flst flght, neither be- 
ing armed, and there vras no reason to expect that tlie encounter would 
resuit In bodily harni to either party, the fact that the injury which 
caused deceased's death was the result of a breach of the peace did not 
preclude a recovery on an accident policy eontaining no spécial clause 
vitlating it on that ground. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, §§ 
1149, 1182, 1183.] 

H. J; Haynsworth and J. C. Jeffries, for plaintiffs. 
Sanders & De Pass and Hall & Willis, for défendants. 

BRAWLEY, District Judge. The policy of Insurance sued on 
contains this clause: 

"Agaiust disability or death resulting direotly and independently of ail 
other causes, from bodily injuries sustained through external, violent and 
accidentai means." 

The assured, Frederick G. Stacy, was thè président of a National 
Bank at Gaflfney, S. C. He was accused by one Porter, who was 
somewhat uiider the influence of liquor, of having taken unfair ad- 
vantage of hini in some business transaction, and other charges 
calculated to offend and irritate him were made. He started down 
the Street with Porter for the purpose of making an investigation 
as to the truth of the charges, and, meeting his pa;rtner, told him 
what Porter had said, and his partner then explained the transaction 
oùt of which the charge grew. Thereupon Stacy said to Porter, 
"This shows that you are lying," or words to that effect. Porter 
replied, "You are a liar yourself," or in like language. Thereupon 
Stacy struck two blows with his fist, first with his right hand, and 
a blow with the left hand instantly following, which landed upon 
Porter's teeth, causing an abrasion. Neither of the parties were 
armed. In a few days blood poisoning set in, caused, according 
to the testimony of the médical witness, by microbes in Porter's 
mouth ; the arm was amputated, and death ensued. Upon the trial 
the facts àbove briefly stated were proved, and the case was sub- 
mitted to the jury with thèse instructions : 

"(1) If the injury which resulted in the death of the assured was the 
natural and probable resuit of the blow voluntarily and Intentionally de- 
livered by the deceased, you will fiud for the défendant. 
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"(2) If the înjury resultlng lu the death was somethlng unforeseen, unex- 
peeted, and uùusual, and was sustalned through external, violent, and acci- 
dentai means, your verdict should be for the plaintifï. 

"(3) As there is no clause in this policy wliich expressly vitlates it wlien 
the Injury was received wlille engaged in a breach of the peacc, the court 
instriicts the jury that the policy is not avoided unless the cause of the 
death was the obvions resuit of the breach of the peace by the assured, and 
jiaturally to be expected from the encounter." 

The jury found a verdict for the amount of the policy, $5,000, with 
interest, and this is a motion for a new trial. 

The Oxford Dictionary defines an accident as "anything that hap- 
pens without foresight or expcctation; an unusual event, which 
proceeds from some unknown cause, or is an unusual efïect of a 
known. cause ; a casualty ; a contingency." Webster defines it as 
"an event that takes place without one's foresight or expectation." 
Worcester, as "an unforeseen event." The courts hâve held that 
where a man is killed by robbers it was death by accident, in the 
sensé in which that word is used in any accident policy. So, too, 
a death from a blow by a man attempting to blackmail the assured 
bas been held to fall within the terms of the policy. The opposite 
of accident is design, volition, intent; and the question submitted 
to the jury was, in substance, whether the efïect of the blow was 
its natural and probable conséquence — whether it was one of those 
results which would ordinarily foUow or could hâve been reasonably 
anticipated from the act done. In other words, did he intend to 
produce it, or can he be charged with the design to produce it? 
By its verdict the jury has found that the death was due to an acci- 
dent; that it was something unforeseen and unexpected, something 
fortuitous. It seems to me that the testimony sustains that con- 
clusion, and the only question that remains is whether the verdict 
should be set aside because this undesigned, unforeseen, and for- 
tuitous occurrence was the resuit of the breach of the peace. There 
is no spécial clause in the policy which vitiates it for that reason, 
but the contention is that the deceased, having voluntarily engaged 
in a fight, must be held responsible for the resuit of it. If the en- 
counter had been with deadly weapons the contention would be 
sustained, for dçath or disabihty would be the natural and not 
unexpected resuit of such an encounter. That was the case in Tal- 
iaferro v. Travelers' Protective Association, 80 Fed. 368, 25 C. C. 
A. 494, where Taliaferro, the deceased, was the aggressor from tlie 
inception of the difificulty, and the first to draw a deadly weapon, 
used exclamations which the court said could be "regarded in no 
other light than an invitation to a deadly encounter, in which the 
deceased voluntarily put his life at stake, and deliberately took the 
chances of getting killed." It cites the case of Lovelace v. Associa- 
tion, 126 Mo. lOi, 114, 28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 
('38, and distinguishes it, saying that, while it appeared in that case 
that the deceased had engaged in a quarrel which he might very well 
bave avoided, it did not appear that he had drawn a weapon of any 
sort, or that he knew, when he engaged in the quarrel, that his oppo- 
nent was armed; that he had no reason to expect when he engaged 
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in the encounter that it woulé resuit in any bodily harm to eîther 
party; and for that reason the court appears to hâve held that the 
unexpected resuit of the afïray was an accident, so far as the de- 
ceàsed-fwas concerned. It seeriis to me that this case falls within 
the pnnciple decided in Lovelace's Case, and that it does not fall 
within the principle of Taliaferro's Case, which is relied on by the 
défendants, for the principle decided in that case was this: 

"Where a person thus Invites another to a deadly encounter, ai»d does so 
voluntarlly, his death, if he sustains a .mortal, wound, cannot be regarded as 
accidentai iDy any définition of that term wKicli lias heretofore been adopted. 
It might as well be claimed that death is accidentai when a man Intentionally 
throws hlmself across a rallroad track in front of an approaching train, or 
leaps from a high précipice, or swallows a deadly poison." 

To the contention by the défendants that this cannot be called 
an accident, bècause it was the resuit of the voluntary act of the 
deceased, Barry's Case, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. Ed. 60, 
seems an answer. In that case death resulted from injuries sus- 
tained by jumping ofif a platform, and it was contended in the court 
below that, the jumping being a voluntary act, it could not be called 
an accident; that he did nothing but what he intended to do. But 
the court below instructed the jury that if, in jumping or alighting 
on the ground, there occurred from any cause any unforeseen or in- 
voluntary movement, turn, or strain of the body which brought 
about the injury, or if there occurred any unforeseen circumstance 
which interfered with such a downward movement as he expected 
to make, or as it would be natural to expect under such circum- 
stances, which caused him to alight on the ground in a différent 
position or way from that which he intended or expected, and in- 
jury thereby resulted, then the injury would be attributable to acci- 
dentai means. The Suprême Court held that there was no error in 
this instruction ; that the term "accidentai" was used in the policy 
in its ordinary sensé, as meaning happening by chance, unexpect- 
edly taking place, not according to the usual course of things, or 
not as expected ; that if the resuit is such as foUows from ordinary 
means, voluntarily employed, in a not unusual or unexpected way, 
it cannot be called a resuit effected by accidentai means, but that 
if in the act which précèdes the injury something unforeseen, un- 
expected, unusual occurs which produced the injury, then the injury 
bas resulted through accidentai means. 

The motion for a new trial is refused. 
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McGOWAN V. KNITTBL et aL 
(Circuit Court of Appeals, Third Circuit. May 11, 1905.) 

For majority opinion, see 137 Fed. 453. 

ACHESON, Circuit Judge (dissenting). I am not able to con- 
cur in the conclusion reached by the majority of the court. The 
reversai is based upon the following ruling by the trial judge: 

"Mr. Johnson : 1 ofler In évidence tlie papers produeed by this wltness of 
the case in court of common pleas No. 4 for the county of Philadelphia, of 
.Tune terni, 1903, No. 1,558, wherein Frank J. Nealis Is plaintifC and John A. 
McGowan and Arlington S. Wolfe are défendants. This whole record is of- 
fered particularly to show the entry of a judgment against the défendant in 
this case and the issuance of exécution thereon, of date September 18, 1903, 
for the sum of $1,693.38. Execution issued the same date. 

"Mr. Edmunds : That Is objected to on the ground that the record In this 
case shows that at the tlme the pétition in this case was flled this judgment 
was opened by the court at the instance of the défendant himself, and there 
is no judgment. 

"Mr. Johnson : I admit that the above judgment had been opened and 
the défendant let into a défense previous to the tlme of the flling of the péti- 
tion in this case. 

"The Court : It is admissible at présent. The efCect of it is a question to 
be detcrmined hereafter. The offer is admitted. 

"(Exception notcd for défendant.)" 

In his opinion denying the motion for a new trial the judge said : 

"We think there was no error committed in allowing the record of the judg- 
ment entered in the court of common pleas of Philadelphia county to be of- 
fered in évidence, although It had been opened for the purpose of allowing 
the défendant to make a défense to it. It was a subslstlng claim, and, If he 
had a défense to the claim as a subsisting one against his estate In bank- 
ruptcy, he could hâve made it before the jury, but he ofCered no évidence 
whatever to show that he was not indebted to the plalntiff in that judgment." 

It is too plain for discussion that the opening of the judgment did 
not operate to dèstroy the judgment, or to impair its lien or the lien 
of the exécution. Therefore, although the judgment was opened, 
the record was évidence of a subsisting incumbrance against the 
estate of the défendant, the âlleged bankrupt. The record as it 
stOod when offered went directly to the issue of insolvency. 

The opinion of the majority of this court proceeds upon the as- 
sumption that the judgment was opened generally, so as to en- 
tirely take away its evidential efïect. This inference I most re- 
spectfully insist is unwarranted by anything shown to us. The bill 
of exceptions imports no more than that the judgment was opened 
to let in some particular alleged défense which the défendant laid 
before the state court. Manifesth- the trial judge acted upon that 
view. Now he had before him the entire record of the court of 
common pleas. Ail the file papers were in évidence. The trial 
judge saw the pétition of the défendant to open the judgment and 
the order of the court. But neither of them appears in the bill of 
exceptions or in the assignment of error. Upon this record the pre- 
sumptidn in favor of the correctness of the ruling made by the trial 
judge upon the évidence before him should stand, as it seems to me. 
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The brief of the plaintiiï in error fîled in this court may not be 
part of the record, strictly speakiiig, yet certainly we hâve a right 
to look at an admission made therein, and I think we ought to con- 
sider it hère in the interests of justice. The brief contains the fol- 

lowing statement : 

"This judgment, as a matter of faet, was obtalned on a bond, the considér- 
ation of whlch was Illégal and void, and when the facts were presented to the 
court of common pleas this judgment was opened; the court ruling that a 
judgment would not lie on such a bond." 

This admission distinctly shows that the défense set up in the 
court of common pleas went only to the considération of the bond. 
The exécution of the bond was not denied. Undoubtedly the judg- 
ment was opened to let in the affirmative défense of unlawful con- 
sidération, and the burden to impeach the considération of the bond 
was on the défendant. I regard the above admission by the plain- 
tifif in error, contained in his brief, as fatal to his assignment of 
error. 

In my judgment the Pennsylvania décisions cited in the opinion 
of the majority of the court do not require or justify a reversai hère. 
Those cases were trials of issues framed upon formai pleadings. 
The principle there decided was that upon the trial of such an issue 
the burden of proof dépends upon the pleadings. Thus, in West v. 
Irwin, 74 Pa. 258, 259, the court said : 

"If payment wlth leave to glve the spécial matter in évidence had been the 
only plea, as in Cannell v. Crawford County, 59 Pa. 196, there would hâve 
been no error in the admission of the record; for the plea would hâve con- 
fessed the cause of action on whlch the judgment was entered. But there 
was also the plea of non est factum, and under the Issue formed thereon the 
burden of proof was on the plaintiff." 



BBLiTZ V. BALTIMORE & O. E. CO. et al. 

(«rcult Court, N. D. Ohio, W. D. May 16, 1905.) 

No. 1,889. 

Railboad Companies— Leasi or Eoad— Liabilitt of Lessob fob Lessee's 
Négligence. 

Rev. St. Ohio 1892, § 3305, declaring a railroad Company leasing Its 
road jolntly liable with the lessee on ail rights of action accruing to any 
one for any négligence or default growing ont of the opération or main- 
tenance of the road, or in any vi'ise connected therewith, applies only 
to liablllties growing out of dutles as a carrier, and not out of dutiea 
as an employer. 

[Ed. Note.^For cases In point, Bee vol. 41, Cent. Dlg. Railroads, §S 
802-816.] 

Jesse Vickery, for plaintifï. 

F. A. Durban, for défendant Baltimore & O. R. Co. 

TAYLER, District Judge. This case is before the court on plain- 
tifï's motion to remand the same to the court of common pleas of 
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Huron county, Ohio, whence it was removed on the pétition of the 
défendant the Baltimore & Ohio Railroad Company, which is a 
citizen of the State of Maryland, on the ground of separable con- 
troversy between citizens of différent states. The défendants, the 
Baltimore & Ohio Railroad Company and the Cleveland, Lorain 
& Wheeling Railroad Company, are the lessee and lessor, respec- 
tively, of a Une of railroad extending from the city of Cleveland, 
Ohio, to the city of Wheeling, W. Va. Plaintifï's intestate, Robert 
M. Beltz, was in the employ of the défendant the Baltimore & Ohio 
Railroad Company in the capacity of conductor of a freight train 
running on the line of railroad above referred to, and, while in the 
performance of his duties, received injuries, from which he died, 
by reason of the fact that, as alleged in the pétition, the track at 
the place where he was injured was out of repair, causing him to 
stumble and fall under a passing car beside which he was walking. 
The uniform holding in this district since the décision of the 
Warax Case (C. C.) 72 Fed. 637, has been, where allégations sucli 
as appear in this pétition are made, that no right to remand exists. 
Claim is made, however, that, since the relation of lessor and lessee 
exists between the two défendant corporations, the provisions of 
section 3305 of the Revised Statutes of Ohio of 1892 control the 
rights of the parties, and make both the lessor and lessee liable to 
the plaintiff In view of the opinion of Judge Thompson, in the Cir- 
cuit Court for the Southern District of Ohio, in the case of Axline v. 
Toledo, Walhonding Valley & Ohio Railroad Company et al., 138 
Fed. 169, I am disposed to hold that the motion to remand ought 
to be denied. In the unpublished opinion on the motion to remand 
in that case, Judge Thompson said : 

"The tort set up in the original pétition was not the joint tort of the de- 
fendants, nor was the Toledo, Walhonding Valley & Ohio Railroad Company 
a party thereto in any respect. The plaintifC was a servant of the Pennsyl- 
vania Company, employed in the opération of a railroad, and was injured 
while in that service, as Is alleged, by reason of the négligence of that Com- 
pany. The Toledo, Walhonding Valley & Ohio Railroad Company was the 
owner of the railroad, and the Pennsylvania Company was Its lessee; and 
it is clalmed that the Toledo, Walhonding Valley & Ohio Railroad Company 
Is liable to the plaintiff for the Injury he sustained, under section 3305 of 
the Revised Statutes of Ohio of 1892, whlcl\ provides: '• • • and not- 
withstanding such lease, the corporation of this state, lessor therein, shall 
remain liable as if it operated the road itself, and both the lessor and lessee 
shall be jolntly liable upon ail rights of action accruing to any person for 
any négligence or default growing out of the opération and maintenance of 
such railroad, or in any wise connected therewith.' This law has relation to 
the duties of the railroad company as a common carrier, and in that respect 
is declaratory of the common law, and is not applicable to the plaintifC's 
case, which is founded upon the contract of service between the plaintiff and 
the Pennsylvania Company, and not upon any duty which the Pennsyl- 
vania Company, as a common carrier, owed to the plaintiff. If the Penn- 
sylvania Company had undertaken to carry the plaintiff as a passenger, 
as in the case of Central Ohio Co. et al. v. Mahoney, 114 Fed. 732, 52 C. 
C. A. 364, and while being so carrled the plaintiff had been injured by 
reason of the négligence of that company, both companies would hâve been 
joîntly liable, under the provisions of the Ohio statutes referred to, becanse 
the injury would hâve been caused by the failure of the Pennsylvania Com- 
pany to perf orm the duty Imposed upon it by the law as a common carrier ; 
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but the plaintiff was not being carrled as a passenger over the railroad, but 
was a servant In the employ of the Pennaylvania Company, and the dùty 
which that Company owed hlm arose ont of the contract between them, and 
was not imposed by the law upon grounds of publie policy." 

I think there is great force in the proposition laid down by Judge 
Thompson — that the statute of Ohio making the lessor company 
liable for any négligence or default growing out of the opération 
and maintenance of the railroad leased was intended to apply only 
to liabilities growing out of the duty of the railroad company as 
a common carrier, and not out of its duties as an employer of labor. 
Its duties as a common carrier are public in their character. Upon 
them rests the reason for its possession of the power of eminent 
domain. As an employer of labor, its duties are of the same nature 
as those which are laid upon other employers, and do not, in prin- 
ciple, hâve any peculiar character because it happens at the same 
time to be a common carrier, and as such has certain public duties. 

The motion to remand is therefore overruled. 
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BROWN et al. V. KINNEY, Revenue Collecter. (Circuit Court of Appeals. 
Second Circuit. May 2, 1905.) No. 232. In Errer to the Circuit Court of the 
United States for the District of Connecticut. W. R. Tillinghast, for plain- 
tifEs in error. F. H. Parker, for défendant in error. Before WALLACE, 
TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Upon authority of décision of United States Suprême 
Court in Vanderbilt v. Eidman, 25 Sup. Ct. 331, the judgnient (128 Ped. 310) 
is reversed in open court, and cause remanded, with instructions to overrule 
the demurrer. 



THE DEUTSGHLAND. (Circuit Court of Appeals, Second Circuit. Aprll 
4, 1905.) . No. 193. Appeal from the District Court of the United States for 
the Southern District of New York. Everett P. Wheeler, for appelïant. Har- 
rlngton Putnam, for appellee. Before WALLACE, LACOMBE, and COXE, 
Circuit Judges. 

PER CURIAM. A careful study of the record, alded by the full and able 
arguments of counsel, has led us to the conclusion that the case was eorrectly 
decided in the court below (129 Fed. 964), and that it is unnecessary to at- 
tempt to add- anything to the very satisfactory opinion delivered by Judge 
Adams In decldihg the case in that court. 



FERGUSON V. PROVIDENCE-WASHINGTON INS. CO. (Circuit Court 
of Appeals, Second Circuit. May 8, 1905.) No. 211. Appeal from the Dis- 
trict Court of the United States for the Southern District of New York. Le 
Roy S. Gove, for appelïant. James Forrester, for appellee. Before IiA- 
COMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Decree afflrmed, with interest and costs, on opinion of the 
District Judge. 125 Ped. 141. 
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KANSAS CITT HAT PRESS CO. v. DBVOL et ^1, (Circuit Court of Ap- 
peals, Eighth Circuit. January 9, 1905.) No. 2,076. Appeal from the Circuit 
Court of the United States for the Western District of Missouri. Richard H. 
Manning, for appellant George A. Neal, for appellee. Dismissed, with costs, 
on motion of appellant. See 127 Fed. 363. 



MERCER et ux. V. BUCHANAN et al. (Circuit Court of Appeals, Thlrd 
Circuit. May 15, 1905.) No. 22. Appeal from the Circuit Court of the 
TTiiited States for the Western District of Pennsylvania. A. Léo Weil and 
l'bllip G. Bartlett, for appellants. Henry A. Miller and Wm. H. McClung, 
l'or appellees. Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

TER CURIAM. By deed dated January 16, 1900, Kate V. Bingham con- 
ve.vcd to the appellees certain corporation stocks and other Personal prop- 
orîy, "in trust, nevertheless, to invest and keep invested the same and pay 
to me the incouie thereof, • * * which said net income shall be 80 paid 
to me, if possible, quarterly during the term of my natural llfe, and from 
and after my decease to pay over the said net Income quarterly, as near as 
iiiay be. unto my said daughter, Helen B. Mercer, for and during the term 
of her natural llfe, and upon the further trust, upon the death of my said 
daughter, to pay, transfer, deliver, and convey the said trust fund, stocks, 
ami other property, freed and dlscliarged from this trust, to the chlld ox 
children of my said daughter," and in default thereof to certain collater- 
als. Kate V. Bingham died upon April 7, 1900, and thereupon Helen B. 
Mercer became entitled during her life to the net income of the trust es- 
tate under the above-quoted provision. Included In the trust estate were 
2,564 shares of the capital stock of the Apollo Iron & Steel Company ; and 
as the holders of thèse shares the trustées received from that company, after 
the death of Kate V. Bingham, certain aJiares of stock In other corporations 
and about $64,000 in cash. The appellants, In their bill of complaint, claimed 
that thèse last-mentloned shares and this cash should be delivered and paid 
over to the life tenant, Mrs. Mercer, because, as they alleged, they were 
dividends "declared from earnings or accumulated profits." In response to 
this allégation the défendants below (appellees hère) answered "that such 
dividends are capital, and not income" ; and the issue thus presented was 
decided by the court below in favor of the défendants. Accordlngly a decree 
dismlssing the bill was entered (132 Fed. 501), and from that decree this appeal 
was taken. But, after examlnlng the record with spécial attention, we find 
it impossible to reach any conclusion upon which the final détermination of 
this important cause could be safely rested. Therefore, wlthout now intl- 
matlng an opinion upon any question Involved, we feel constralned to remit 
It to the court below for further proceedings, to be there taken In conformlty 
with the followlng order. This cause is remanded to the Circuit Court for 
the Western District of Pennsylvania, with direction to vacate the decree 
heretofore entered by that court, and to appoint a master to take and report 
the évidence which shall be adduced before him, together with hls findlngs 
and conclusions as to whether ail the shares of stock and the money claimed 
by Mrs. Mercer in this suit were acqulred by the Apollo Iron & Steel Company 
in exchange or payment for capital assets of that corporation, or whether said 
shares of stock and money were to any, and, if to any, to what, estent de- 
rlved from earnings or profits of that company which it had not converted 
into capital. Either or both parties may except to the report of the master, 
and will be entitled to hearing and décision thcreon In accordance with the 
usual practice; and from the final decree thereafter to be made by the Cir- 
cuit Court an appeal will lie, precisely as if this présent appeal had not been 
taken. Ail questions respecting costs upon this appeal are reserved. 



NEWPORT NEWS & 0. P. RY. & ELECTRIC CO. v. HAMPTON ROADS 
RY. & ELECTRIC CO. et al. (Circuit Court of Appeals, Fourth Circuit. 
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July 14, 1904.) No. 555. Appeal from the Circuit Court of the United States 
for tlje Eastern District of yirglnia. S, Gordon Cumming, R. T. Thorp, and 
Charles T. O'Ferrall, for appellant A. L. Holladay and R. G. Biaiford, for 
appellee. 
Decree flled vacating supersedeas and dismissing appeal. See 131 Fed. 534. 



In re SPALDING et al. (Circuit Court of Appeals, Second Circuit. 
May 4, 1905.) Nos. 238, 239. Appeals from the District Court of the United 
States for the" Southern District of New York. Selden Bacon, for petltlon- 
ers. E. J. Myers, for respondent. Before WALLACE, TOWNSEND and 
OOXE, Circuit Judges. 

PER OURIAM. Eeversed in open court. See 134 Fed. 507. 



TRAVELERS' INS. GO. OF HARTFORD v. BLACK!. (Circuit Court of 
AppealJs, Third Circuit. May 17, 1905.) No. 6. In Error to the Circuit Court 
of the United States for the Western District of Pennsylvania. George M. 
Hosack, for plalntiff in error. A. T. Black, for défendant in error. Before 
DALLAS and GRAY, Circuit Judges, and BBADPORD, District Judge. 

BRADPORD, District Judge. The questions now raised fairly come withln 
the décision of thls court on a former vyrit of error In this case. Black v. 
Travelers' Ins. Co., 121 Fed. 732, 58 C. C. A. 14, 61 L. R. A. 500. We do not 
feel dlsposed to départ from the principles there laid down ; and in accord- 
ance with them the judgment below must be and is affirmed, with costs. 



UNITED STATES V. LEERBURGER. (Circuit Court of Appeals, Second 
Circuit. May 1, 1905.) No. 223 (3,344). Appeal from the Circuit Court of 
the United States for the Southern District of New York. Henry A. Wise 
Asst. U. S. Atty. William B. Coughtry, for appellee. Before WALLACE, 
LACOMBE, and COXE, Circuit Judges. 

PER CDRIAM. Affirmed in open court For décision below, see 130 Fed. 
1022. 



UNITED STATES V. MONTANA LUMBER & MFG. CO. et al. (Circuit 
Court ôf Appeals, Ninth Circuit. May 1, 1905.) No. 941. In Error to the 
District Court of the United States for the District of Montana. Cari Rasch, 
U. S. Atty. Before GILBERT and ROSS, Circuit Jttdges, and HAWLEY, 
District Judge. 

PER CURIAM. The plaintlfE in error by Its writ of error seeks to re- 
view the judgment of the District Court of the United States for the Dis- 
trict of Montana, rendered In an action brought by the plalntiff in error 
against the défendants in error to rëcover the sum of $15,000, the value of 
2,000,000 feet of lumber alleged to hâve been manufactured out of timber 
and legs which had been eut by the Montana Lumber & Manufacturing 
Company from unsurveyed government land.s in the District of Montana, 
and converted by the défendants in error to their own use and beneflt. The 
complaint alleged that on July 10, 1901, and long prlor thereto, the plalntiff 
in error was the owner of and entitled to the possession of 2,000,000 feet 
of lumber, whlch, It was alleged, had been eut by the défendants In error 
upon unsurveyed government lands, wjiich, when tlie same shall hâve beeï 
surveyed, will be in townshlp 26 north, of range 34 west, Montana meridian, 
in the state of Montana ; that on said July 10, 1901, and while the plalntiff 
jn error was the owner of said lumber as aforesaid, the défendants in error 
wrongfully and unlawfully took possession of the same, and dlsposed of and 
convesrted the same to their own use and beneflt, to the damage of the 
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plaintiff In error In the sum of $15,000, the value of sald lumber. To thls 
çomplaint the Northern Pacifie Ralhvay Company flled its separate answer, 
denying the material allégations of the eomplalnt. The' other défendants 
in errer made a joint answer, llkewlse denying the material allégations ot 
the çomplaint, but alleglng by way of further answer and défense that, 
although they eut tlmber from the promises mentioned in the çomplaint, ail 
of said timber was eut from that portion of sald township which wlll be, 
when surveyed, section 5, and that said section is within the limits of the 
grant by act of Congress to the Northern Pacifie Railway Company, and 
that the défendant Montana Lumber & Manufacturlng Company was at the 
time of the eutting of said timber by mesne conveyances from the Northern 
Pacific Railway Company the owner of and entitled to the lands upon which 
said timber was growing at the time when it was eut. Upon the issues so 
joined the cause was tried before the court and a jury, and It was proven 
that the land from whieh the timber was eut was within the limits of the 
congresslonal grant to the Northern Pacific Railway Company, that It was 
unoccupied public land and was wholly unsurveyed, and that the nearest 
lines of government survey were approximately 20 miles distant therefrom. 
For the purpose of establishing the affirmative matter set up in the answer, 
the trial court, over the objection of the plaintiffi in error, permitted the 
Montana Lumber & Manufacturlng Company to introduce évidence of a 
private survey of a portion of the township in question, made by one John 
K. Ashley, a civil engineer and surveyor, In the year 1886 at the instance 
of the Northern Pacific Railway Company, for the purpose of ascertaining 
the location of the rallroad sections contained in said township, and to 
prove by other évidence that the timber was eut and taken from what Ash- 
ley had designated by means of hls survey section 5 of said township. After 
the défendants in error had rested their case, the plaintiff in error offered 
to prove, In rebuttal, by George F. Rigby, a surveyor and engineer, that he 
and another had made a survey of the same lands, and that the Ashley 
survey was Incorrect; that section 5 as located by Ashley had been placed 
three-fourths of a mile too far east. The court sustained the objection to 
this évidence, and exeluded the same. At the close of the testimony the 
court instrueted the jury to return a verdict for the défendants in error, on 
the ground that the plalntiff in error had failed to prove its ownership of 
the land upon which the timber had been eut. The ruiings of the trial court 
in admittlng in évidence the testimony of the Ashley survey, and in ex- 
cludlng the évidence offered by the plalntiff In error to rebut the same, 
and In dlrectlng the jury to return a verdict for the défendant In error ou 
the ground above stated, were assigned as error. This court, after the 
hearing of said cause, ordered that the three questions involved in the as- 
signments of error be certified to the Suprême Court of the United States 
for its answer thereto ; and It now appears that the Suprême Court, in 
the case of United States v. Montana Lumber & Manufacturing Companv 

et al., 106 U. S. 573, 25 Sup. Ct. 367, 49 L. Ed. , by its décision rendered 

February 20, 1905, has ruled that the trial court erred in admitting in évi- 
dence the proof of the survey made by Ashley and proof tending to show 
that the timber eut by the Montana Lumber & Manufacturing Company 
had been eut upon what will be, when surveyed, section 5 of township 26 
north, of range 34 west, Montana meridian, and that the court erred in 
instructing the jury to return a verdict for the défendants in error on the 
ground that the United States had failed to prove its ownership of the land 
upon which the timber was eut, and that the Suprême Court, in its opinion 
flled in answer to said question so certified, sustained the right of the United 
States to recover the value of the timber eut and removed by the défendants 
In error. The judgment of the District Court is accordingly reversed, and 
the cause Is remanded for a new trial. 



UNITED STATES V. PEARSON & EMMOTT. (Circuit Court of Ap- 

pealB. Second Circuit. May 8, 1905.) No. 225 (3,024). Appeal from lue 
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circuit Court of the United States for the Southern District o( New York. 
D. Frank Lïoyd, Asst. U. S. Atty. ■William B.Coughtry and W. K. Grlffln, 
for appellees. Before WALLAOE, LACOMBE, and COXB, Circuit Judges. 
PER CURIAM. Afflrmed, on opinion of the court below. 131 Fed. 571. 



UNITED STATES v. WILCKES. (Circuit Court of Appeals, Second Cir- 
cuit. March 2, 1905.) No. 135. Appeal from the Circuit Court of the 
United States for the Southern District of New York. This cause cornes 
hère upon appeal from a décision of the Circuit Court, Southern District of 
New York (132 Fed. 1007), reversing a décision of the Board of General 
Appraisers (G. A. 5,347; T. D. 24,460), whlch had afflrmed the classification 
b.v the collector of the port of New York of certain importations under 
Tariff Act July 24, 1897, c. 11, 30 Stat 151 [U. S. Comp. St 1901, p. 1626]. 
Charles D. Baker, for the United States. H. T. Walden, for appellee. Be- 
fore WALLACE, LACOMBB, and COXE, Circuit Judges. 

PER CURIAM. The merchandlse imported conslsts of steel In strips. 
The questions presented are the same as those discussed In U. S. v. Crucible 
Steel Co., 137 Fed. 384, opinion In whlch la handed down to-day. The dé- 
cision of the Circuit Court is aflBrmed. 



VICTORIA LAND CO. y. HYDE. (Circuit Court of Appeals, Seventh 
Circuit. Fehruary 7, 1905.) No. 1,144. Appeal from the Circuit Court of 
the United States for the Bastern District of Wisconsln. George P. Wllson 
and H. V. Mercer, for appellant. John Barues, for appellee. Dismissed, 
pursuant to stipulation of counsel, Fehruary 7, 1905. See 125 Fed. 970. 



A. KLIPSTEIN Se CO. v. UNITED STATES. C. BISCHOFP & CO. v. 
SAME. (Circuit Court, S. D. New York. Fehruary 15, 1905.) Nos. 3,632, 
3,622. Albert H. Washburn and Albert Comstock, for appellants. Chas. 
D. Baker, Asst. U. S. Atty. 

WHEBLER, District Judge. The question hère Is whether this article 
is a subaeetate of copper, under paragraph 694 of the free llst of the act 
of 1897 (Act July 24, 1897, c 11, § 2, 30 Stat. 202 [U. S. Comp. St. 1901, p. 
1689]), or a chemlcal sait, as It was classlfled by the collector and afflrmed 
by the board. No testimony appears to hâve been taken by the board, but 
some has been taken in this court. From that, whlch bas not been con- 
tradicted, it appears to be of that kind of subacetate of copper, and to hâve 
been admitted as such duty free for some years past. Thus it now appears 
to hâve been entltled to free entry, U. S. v. Petry (0. C.) 116 Fed. 929. 
Décision reversed. 



CEARK V. EQUITABLE HPB ASSUR. SOC. (Circuit Court, E. D. Penn- 
.sylvanla. May 31, 1905.) No.' 57. Motion for Judgment for Want of a 
Sufflelent AfBdavlt of Défense. Albert B. Weimer, for plaintlft. Burr, 
Brown & Lloyd, for défendant. 

J. B. McPHERSON, District Judge. Before It can be accurately ascertalned 
what légal questions must be decided in this case, It may be necessary to 
détermine the relation of C. C. Welliver to the transfer of the policy, and 
the true nature of his relation Is in dispute. For this reason, I think the 
controversy should go to a trial, where ail lltigated questions can be ralsed 
and settled at one tlme. I Intlmate no opinion concerning the légal propo- 
sitions that were 'àrgued upon this motion. The rule for Judgment la there- 
fore dlscharged. See 133 Fed. 8ia 
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KILDUPF V. JOHN A. ROEBLING SONS. (Circuit Court, S. D. New 
York. May 2, 1905.) Noble, Hubbard & Jackson, for the motion. Hess & 
Holstein, opposed. 

LACOMBB, Circuit Judge. It wlll not be necessary to consider any ques- 
tion of the power of the court to direct production of the books and records 
referred to. In declding this motion it is understood that plaintiff will 
produce at the trial ail the witnesses, named in notice for examination at 
Plttsburg, who are in the employ of the Carbon Steel Company, and that 
he will also produce ail the books and records, still in existence, which 
hâve been referred to. It is further understood that thèse books and records 
are now hère for use on the trial, set for day after to-morrow, after re- 
peated adjournments at defendant's request. Under thèse circumstances the 
court, assuœing that it has the power, will not order them to be sent to 
Pittsburg for the purpose of facilitating the examination of witnesses whose 
testimony might hâve been taken months ago. 



MISSISSIPPI WIRB GLASS CO. v. WIRE GLASS CO. et al. (Circuit 
Court, E. D. Pennsylvania. June 10, 1905.) No. 23. Motion for Preliminary 
Injunction. A. H. Wintersteen, A. J. Baldwin, and Kerr, Page & Cooper, for 
complainant. A. B. Stoughton and Wm. A. Glasgow, Jr., for respondents. 

J. B. McPHBRSON, District Judge. Without discussing the facls in dé- 
tail at this preliminary stage of the litigation, I think it is enough to say 
now that the equities of the case appear to be sufficiently in favor of the 
complainant to justify the court in presorvnig the présent status until final 
liearing. It is therefore ordered that complainant give bond in the usual 
form in the sum of $2,500, and that upon the filing thereof a preliminary 
injunction issue in aceordance with the third and fourth prayers of the bill. 
For cause shown, either party may move to increase or reduce the amount 
of the bond. 



MOORE V. BETTS. (District Court, B. D. Pennsylvania. May 27, 190.5.) 
No. 5. In Bankruptcy. Charles F. Van Horn and G. Von Phul Jones, for 
plaintiff. Henry J. Scott, for défendant. 

J. B. MePHERSON, District Judge. This case presented only questions 
of fact, and thèse hâve been decided by the verdict In favor of the trustée. 
There was sufficient évidence to justify the jury in finding for either party, 
and I see no prépondérance against the verdict such as to require me to 
set it aside. The motion for a new trial is refused, and judgment may be 
entered upon the verdict. 



End of Cases In Vol. 137. 



